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PREFACE. 


Preparation  for  the  publication  of  this  official  report  of  the  trial  of 
Bertram  G.  Spencer  had  been  undertaken,  and  authority  for  its  publi- 
cation obtained,  by  my  predecessor  in  office.  I  have  deemed  it  my 
duty  to  complete  the  work  so  undertaken  by  him,  by  publishing  the 
same  in  this  volume.  This  is  the  first  case  since  the  trial  of  Charles  L. 
Tucker,  in  1905,  in  which  the  issues  and  circumstances  of  the  case  were 
considered  of  sufficient  importance  to  require  the  appearance  of  the 
Att6rney-General  in  the  trial  in  the  Superior  Court.  In  many  ways  the 
ease  is  unique  among  the  trials  in  this  Commonwealth,  and  its  decision 
was  momentous  in  the  enforcement  of  the  highest  criminal  penalty  when 
the  defense  is  based  on  the  insanity  of  the  prisoner  at  the  time  of  the  com- 
mission  of  the  crime,  and  also  at  the  time  of  his  trial. 

THOMAS  J.  BOYNTON, 
A  ttorney-Gen  eral. 


Attorney-General's  Department,  State  House, 
Boston,  November  10,  1913. 

His  Excellency  Eugene  X.  Foss,  Governor  of  the  Commonwealth. 

Sm:  —  I  have  the  honor  to  request  the  consent  and  approval  of  Your 
Excellency  and  the  Honorable  Council  for  the  preparation  and  publica- 
tion of  a  report  of  the  capital  case,  Commonwealth  v.  Bertram  G.  Spencer, 
who  was  convicted  of  murder  in  the  first  degree  in  Hampden  County  and 
later  executed  for  his  offense. 

The  nature  of  the  case,  the  fines  of  evidence  upon  which  it  was  pre- 
sented, and  the  issues  of  fact  and  law  involved  made  it  a  case  hkely  to  be 
instructive  to  the  profession  and  interesting  as  a  matter  of  our  judicial 
history.  I  therefore  ask  for  the  approval  of  the  publication  under  the 
provisions  of  chapter  586  of  the  Acts  of  1908,  providing  in  part  as  fol- 
low? :  — 

He  [the  Attorney-General]  may,  with  the  approval  of  the  governor  and  council, 
prepsfre  and  publish  such  reports  of  capital  trials  as  he  deems  expedient  for  public 

I  am,  with  great  respect, 

Very  truly  yours, 

JAMES  M.  SWIFT, 

A  ttorney-General . 


Commonwealth  of  Massachusetts, 
Council  Chamber,  Boston,  November  13,  1913. 

Hon.  .Tame.-.  M.  Swift,  Attorney-General,  State  House,  Boston. 

Dear  Sir:  —  At  a  meeting  of  the  Governor  and  Council  held  to-day 
your  request  for  authority  to  prepare  and  publish  a  report  in  the  capital 
case  of  the  Commonwealth  versus  Bertram  G.  Spencer,  who  was  con- 
victed  of  murder  in  the  first  degree  in  Hampden  County  and  later  exe- 
cuted  for  his  offense,  was  approved. 


Yours  respectfully, 


E.  F.  HAMLIN, 

Executive  Secretary. 


The  Attorney-General  "may,  with  the  approval  of  the  governor  and 
council,  prepare  and  publish  such  reports  of  capital  trials  as  he  deems 
expedienl  for  public  use."     (Acts  of  1908,  chapter  586.) 


REPORT 

OF  THE 

TBIAL  OF  BEETBAir  Gr.   SPENCEB  FOB  THE 

MUBDEB  OF  MAETHA  B.  BLACKSTONE 

OF  SPEIXGFIELD. 


Bertram  G.  Spencer  of  Springfield,  indicted  in  May,  1910, 
by  the  grand  jury  for  the  county  of  Hampden,  for  the  murder 
of  Martha  B.  Blackstone,  was  put  upon  his  trial  in  the  Su- 
perior Court  for  the  county  of  Hampden  on  the  thirteenth  day 
of  November,  1911. 

The  court,  Mr.  Justice  John  C.  Crosby  presiding,  came  in 
at  10.15  a.m. 

Attorney-General  James  M.  Swift,  District  Attorney  Chris- 
topher T.  CALLAHAN  and  Assistant  Attorney-General  Fred- 
B.  GrEENHALGE  appeared  for  the  Commonwealth;  and 
Richard  P.  Stapleton  and  Charles  L.  Young,  Esqs.,  ap- 
peared for  the  prisoner. 

The  Court.     The  prisoner,  by  his  counsel,  files  two  motions, 

of  which  is  a  motion  to  commit  to  the  State  Hospital  for  the 

In  ane  the  defendant,  upon  the  ground  that  he  was  not  legally 

returned    from   the   State   Hospital   to   which   he  was  heretofore 

committed  by  order  of  the  court.     That  motion  is  overruled. 

Mr.  Si  IPLETON.      The  defendant  excepts. 

The  COURT.  And  the  defendant  excepts.  The  defendant  also 
files  a  motion  to  quash  upon  four  grounds  set  up  in  the  motion. 
This  motion  is  overruled  upon  all  the  grounds  stated  therein. 

Mr.  STAPLETON.      And  the  defendant  excepts. 

The  list  of  jurors  was  called  by  the  assistant  clerk. 

Upon  the  calling  of  the  name  printed  in  the  list  as  Edward 
II.  Hall,  the  juror  responding  stated  that  his  name  was  Edward 
II.  Hull. 
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Upon  the  calling  of  the  name  printed  in  the  list  as  Charles  A. 
Richardson,  the  juror  responding  stated  that  his  name  was 
Charles  C.  Richardson. 

The  Clerk.     The  venire  is  wrong;  the  initial  is  wrong. 
The  Court.     Pass  it  over  for  the  present. 

Upon  the  calling  of  the  name  printed  in  the  list  as  Alfred  D. 
Tourtellotte,  the  juror  responding  said,  "It  should  be  Albert." 

The  Assistant  Clerk.     Albert? 

The  Juror.     Yes,  sir. 

The  Assistant  Clerk.     It  is  Alfred  here. 

The  Clerk.     It  is  returned  in  the  venire  Alfred. 

The  calling  of  the  list  was  resumed  and  completed,  five  of  the 
jurors  not  responding  when  called. 

Mr.  Callahan.  In  the  case  of  two  jurors  the  initials  of  one 
appear  to  be  wrong;  Charles  —  [To  the  assistant  clerk.]  What 
is  the  name  of  that  juror? 

The  Assistant  Clerk.  Charles  A.  Richardson;  it  should  be 
Charles  C.  Richardson. 

Mr.  Callahan.     Then  there  is  Albert  somebody. 

The  Assistant  Clerk.  Albert  D.  Tourtellotte.  He  is  re- 
turned Alfred  D.  Tourtellotte. 

Mr.  Callahan.  I  suggest,  may  it  please  your  Honor,  that 
the  jurors  be  interrogated  under  oath  to  show  that  they  are  here 
in  response  to  the  venires  served  upon  them  and  that  there  is  no 
person  of  the  name  that  appears  on  the  list  at  that  address. 

The  Court.  Wouldn't  it  be  well  to  defer  taking  any  action  on 
this  matter  until  after  we  have  proceeded  to  impanel  the  jury? 
It  may  be  that  those  men  may  not  be  drawn  at  all,  and  if  they 
are  drawn  it  will  be  time  enough  then  to  ask  any  questions  to 
determine  whether  they  have  been  legally  drawn  or  not.  In 
other  words,  it  may  not  be  necessary  to  interrogate  them  at  all. 

Mr.  Callahan.     Very  well,  your  Honor. 

The  Clerk.     Shall  I  call  them  by  the  name  returned? 

Mr.  Callahan.  I  thought  it  might  be  well  for  the  sake  of 
the  record  to  find  out  if  they  were  legally  here. 

Mr.  Swift.     I  shall  retain  the  right  to  challenge  for  cause. 

The  Court.     Better  let  it  go  along. 
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Mr.  Callahan.  Very  well,  your  Honor.  There  were  five 
who  did  not  answer  to  their  names. 

Mr.  Swift.  I  suppose,  your  Honor,  if  the  panel  is  exhausted 
without  them  we  ought  to  send  out  and  get  them. 

The  Clerk.  We  have  a  physician's  certificate  as  to  one  and  a 
number  have  telephoned  that  they  were  ill;  I  have  forgotten 
their  names. 

The  Court.  If  it  becomes  necessary  they  will  have  to  send 
the  doctor's  certificate  under  oath. 

Mr.  Stapletox.  There  are  some  questions  I  would  like  to 
present  to  the  Court  in  regard  to  jurors. 

The  Court.  Perhaps  you  had  better  read  them  so  that  coun- 
sel for  the  Commonwealth  can  understand  what  they  are. 

Mr.  Stapletox.     The  first  is:  — 

Do  you  believe  in  punishing  crime  if  committed  by  an  insane  person? 

The  second  is:  — 

Do  you  believe  that  degenerates  and  insane  criminals  should  be  put 
out  of  the  way,  that  is,  should  be  put  to  death? 

The  third  question:  — 

If  you  believed  that  at  the  time  the  prisoner  committed  the  crime  he 
was  insane  within  the  meaning  of  the  law  as  declared  by  the  Court,  would 
vou  be  willing  to  acquit  him  on  the  ground  of  insanity? 

The  fourth  is:  — 

Do  you  entertain  any  feeling  of  hostility  or  resentment  toward  this 
defendant  because  of  anything  you  have  read  or  heard  in  regard  to  him? 

The  fifth  is:  — 

Have  you  formed  or  expressed  any  opinion  in  regard  to  the  sanity  or 
insanity  of  the  defendant? 

The  last  is:  — 

Would  you  acquit  the  defendant  if  you  believed  that  at  the  time  of  the 
commission  of  the  act  he  was  dominated  by  an  uncontrollable  impulse? 

Mr.  Swift.  As  to  all  of  those  except  the  question  of  hostility, 
your  Honor,  the  Commonwealth  would  object  to  their  being  put. 
in  accordance  with  our  practice. 
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The  Court.  What  is  the  one  relating  to  hostility?  Repeat  it 
again,  please. 

Mr.  Stapleton.     [Reading.] 

Do  you  entertain  any  feeling  of  hostility  or  resentment  toward  this 
defendant  because  of  anything  you  have  read  or  heard  in  regard  to  him? 

Mr.  Swift.  I  think  I  should  object  to  that,  too,  your  Honor; 
I  did  not  have  in  mind  the  exact  form  of  the  question. 

The  Court.  I  think  in  the  absence  of  any  special  reason 
which  does  not  occur  to  me  that  only  the  statutory  questions 
should  be  put.  It  is  very  unusual  in  a  capital  case  to  put  other 
than  the  usual  questions,  but  I  think  I  will  follow  the  usual  prac- 
tice in  that  respect. 

Mr.  Stapleton.  I  understand  this  is  within  the  discretion  of 
the  Court  —  that  we  haven't  any  right  to  interrogate  the  jury, 
but  that  the  Court  can  ask  them  the  questions  to  enable  the 
Court  to  pass  upon  their  qualifications;  otherwise  we  have  no 
basis  on  which  to  know  whether  this  man  is  going  to  receive  a 
fair  and  impartial  jury. 

The  Court.  It  seems  to  me  that  all  of  the  questions  which 
are  raised  by  the  suggestions  you  make  are  covered  by  the  usual 
questions  which  are  put  under  the  statute,  and  that  the  answers 
to  those  questions  would  insure  a  fair  and  impartial  trial,  not 
only  so  far  as  the  Commonwealth,  but  so  far  as  the  prisoner  is 
concerned.  ■ 

Mr.  Stapleton.  It  seemed  to  me,  your  Honor,  that  where 
the  defense  is  insanity  we  ought  to  have  some  right  to  inquire 
whether  a  juror  would  acquit  a  man  on  the  ground  of  insanity  or 
not.     There  are  a  good  many  men  that  would  not. 

Mr.  Swift.     If  the  Court  instructs  them  that  way? 

The  Court.  I  expect  to  instruct  the  jury  that  if  this  man 
was  insane  at  the  time  he  committed  this  homicide,  it  is  the  duty 
of  the  jury  to  acquit  him  and  he  is  not  legally  responsible,  and  I 
must  assume  that  the  jury  will  follow  the  instructions  of  the 
Court. 

Mr.  Swift.  With  that  instruction  of  course  the  defendant  is 
perfectly  well  protected.  If  a  verdict  came  in  of  guilty  your 
Honor  would  set  it  aside. 

Mr.  Stapleton.  It  seemed  to  me,  if  your  Honor  please,  in  a 
case  that  has  attracted  all  the  attention  that  this  has  in  this 
county,  where  there  has  been  no  change  of  venue  ordered,  —  our 
practice   here,  I   know,   is  very  limited   and  the   counsel   is  not 


EXAMINATION   OF  JURORS.  5 

allowed  to  interrogate  the  jury,  and  it  would  seem  to  me  that  the 
Court  putting  four  or  five  questions  to  them  would  not  be  any 
hardship  upon  the  Commonwealth  or  would  not  unduly  prejudice 
—  would  not  prejudice  to  any  extent  —  the  case  of  the  Common- 
wealth; and  it  seemed  to  me  that  otherwise  we  have  no  way  of 
ascertaining  what  a  juror's  opinion  would  be  on  the  question  of 
the  defense  of  insanity. 

Mr.  Callahan.  It  strikes  me,  may  it  please  your  Honor,  that 
it  might  accomplish  quite  an  injury  to  the  Commonwealth.  For 
example,  the  question,  "Have  you  any  feeling  of  resentment 
toward  the  prisoner,"  must  needs  be  answered  affirmatively  by 
substantially  every  man  on  this  panel,  especially  those  who  live 
in  Springfield.  The  gist  of  it  all  is  covered  by  the  question, 
"Have  you  formed  any  opinion  which  precludes  you  from  ren- 
dering an  impartial  verdict?"     That  is  covered  by  that. 

The  Court.  It  seems  to  me  that  I  will  not  deviate  from  the 
usual  practice  in  the  form  of  questions  to  be  put.  If  during  the 
progress  of  the  examination  it  appears  that  any  special  question 
ought  to  be  put  to  a  particular  juror,  I  shall  feel  that  it  is  my 
duty  to  put  it,  and  especially  if  it  seems  that  there  is  any  ques- 
tion about  the  juror  being  impartial. 

Mr.  Stapletox.  It  seems  to  me,  your  Honor,  the  very  admis- 
sion my  friend  has  made  is  an  additional  reason  why  the  Court 
ought  to  ask  them,  if  he  admits  that 'the  jurors  do,  many  of 
them,  entertain  a  feeling  of  resentment  and  hostility.  Can  it  be 
possible  that  a  juror  who  entertains  a  feeling  of  hostility  and 
resentment  can  be  a  fair  juror  to  sit  on  the  panel  without  the 
defense  knowing  that  he  entertains  such  feelings? 

The  Court.  I  don't  exactly  know  what  the  district  attorney 
meant. 

Mr.  Callahan.     I  meant  no  personal  resentment,  but  I  meant 

_  neral  feeling  of  resentment  against  any  man  committing 
muroYr  under  these  circumstances.  That  is  why  I  felt  that 
there  is  danger  lurking  in  these  questions. 

The  Court.  I  didn't  understand  that  it  was  intended  by  the 
district  attorney  that  every  man  who  is  drawn  here  in  Spring- 
field would  have  a  feeling  of  resentment  against  the  prisoner  if  he 
is  insane,  and  shown  to  be  so. 

Mr.  Stapletox.  If  he  entertains  a  feeling  of  resentment  and 
hostility,  how  ran   he  decide  fairly  that  question,  your  Honor? 

The  CoUBT.  He  cannot,  and  the  questions  will  be  put  to  him, 
—  the  usual  questions  will  determine  that  question,  —  whether  he 
has  a  feeling  of  hostility  or  bias  or  ill  will  toward  the  prisoner. 
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Mr.  Stapleton.  I  should  ask  your  Honor  furthermore  to  ex- 
clude from  service  on  the  jury  anybody  residing  in  Springfield. 
It  has  been  done  in  cases  in  this  Commonwealth. 

Mr.  Swift.  I  don't  think  that  is  fair,  your  Honor,  unless  it 
appears  that  there  is  some  reason  why.  There  must  be  many 
honest  men  in  Springfield,  as  in  other  places. 

The  Court.  I  do  not  think  that  all  men  summoned  as  jurors 
from  Springfield  ought  to  be  excused  from  service.  Springfield  is 
an  intelligent  community,  and  a  juror  residing  here  will  be  quite 
as  apt  to  do  justice  between  the  Commonwealth  and  the  prisoner, 
in  my  opinion,  as  some  juror  who  resides  in  some  other  part  of 
the  county.  I  do  not  think  I  should  excuse  all  the  jurors  from 
Springfield  from  service  in  this  case. 

Mr.  Callahan.  To  begin  with,  we  would  reduce  our  panel  by 
76  at  once. 

Mr.  Stapleton.  If  I  mistake  not  —  I  have  got  some  cases  in 
my  notes,  but  I  think  in  the  case  of  Baxter  v.  Abbott  the  jurors 
from  the  same  town  as  the  party  were  excused. 

The  Court.  In  the  O'Neil  case,  where  a  murder  was  com- 
mitted in  Franklin  County,  there  were  one  or  two  jurors  sum- 
moned from  Buckland  and  Shelburne  who  were  excused  because 
they  lived  in  close  proximity  to  the  place  where  the  homicide  was 
committed,  and  then  they  were  excused  upon  the  request  of 
counsel  for  the  prisoner,  with  the  assent  of  the  Attorney-General; 
but  in  that  case  the  circumstances  were  exceptional.  They  came 
from  very  small  communities,  and  there  would  be  very  much 
more  likelihood  in  such  a  case  as  that  that  they  might  be  preju- 
diced than  people  coming  generally  from  a  large  city  like  Spring- 
field, where  a  homicide  had  been  committed. 

Mr.  Stapleton.  That  would  be  true,  your  Honor,  I  think,  if 
there  was  only  one  offense;  but  where,  as  it  will  probably  appear 
without  question  during  the  trial,  a  man  has  committed  a  series 
of  offenses  right  in  this  community,  which,  as  we  know  as  a 
matter  of  common  knowledge,  caused  the  whole  community  to  go 
out  and  arm  to  defend  themselves,  the  feeling  of  resentment 
toward  him  would  be  so  great  that  it  would  be  absolutely  im- 
possible for  him  to  get  a  fair  jury  from  the  city  of  Springfield. 
We  don't  know  who  is  related,  who  is  connected  with  these  people 
who  have  thought  that  they  have  suffered  from  his  acts.  Every- 
body who  has  seen  a  man  creeping  around  the  corner  imagines 
that  it  was  Spencer,  and  they  are  going  to  get  him  if  they  can. 
They  can't  help  it;  it  is  a  feeling  that  is  inseparable  from  human 
nature,  no  matter  how  fair  minded  a  man  may  try  to  be. 
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Mr.  Callahan.  Of  course  the  difficulty  about  that  proposi- 
tion, may  it  please  your  Honor,  is,  the  objections  made  by  my 
brother  have  already  been  heard  and  passed  upon  by  the  chief 
justice  of  this  court  upon  a  motion  made  and  overruled  for  a 
change  of  venue.  The  same  considerations  were  presented,  dis- 
cussed and  considered. 

Mr.  Stapletox.  The  Court  may  have  taken  into  considera- 
tion in  denying  a  change  of  venue  that  the  trial  justice  in  his 
discretion  could  exclude  jurors  from  the  town  where  the  offense 
occurred,  so  that  I  think  it  has  not  been  passed  upon  for  that 
reason. 

The  Court.  I  do  not  think  this  exact  question  has  been 
passed  upon  by  any  order  that  the  chief  justice  has  made. 

Mr.  Callahan.  No,  not  by  any  order;  these  objections  have 
been  discussed. 

The  Court.  I  have  considered  the  matter  rather  carefully, 
Mr.  Stapleton,  and  if  I  felt  that  any  injustice  was  likely  to  be 
done  to  the  prisoner  I  should  exclude  every  juror  from  Spring- 
field from  serving  on  the  panel.  But  it  seems  to  me,  as  I  said 
a  moment  ago,  that  the  city  of  Springfield  is  likely  to  furnish 
as  intelligent,  fair-minded  jurors  as  we  are  likely  to  get  in  any 
place  in  this  county,  and  I  do  not  believe  that  if  there  should 
be  a  juror  drawn  and  accepted  from  the  city  of  Springfield  that 
juror  would  not  be  well  fitted  to  perform  the  duty  and  decide 
the  issue  which  is  involved  in  this  case;  and  I  take  it  there  is 
practically  but  one  issue  in  this  case,  that  is,  the  mental  con- 
dition of  this  defendant  at  the  time  this  homicide  was  committed. 

Mr.  Stapletox.  That  is  true;  while  we  cannot  admit  any 
issue,  this  being  a  capital  case,  —  we  are  not  permitted  to  admit 
the  homicide  — 

The  Court.  I  am  not  asking  you  this  for  the  purpose  of 
getting  an  admission  — 

Mr.  Stapletox.     Xo,  I  know  that,  your  Honor. 

The  Court.  —  but  simply  in  line  with  this  discussion  relating 
to  jurors. 

Mr.  Stapleton.  Apart  from  the  fact  that  we  do  not  admit 
it,  we  do  not  make  any  question  about  it. 

The  Court.     I  understand  what,  you  mean. 

Mr.  Swift.  I  want  to  say  that  while  the  Commonwealth  is 
going  to  object  to  the  exclusion  of  jurors  from  Springfield,  it  is 
on  precisely  the  same  grounds  that  your  Honor  expressed.  We 
would  not  for  one  moment  have  anybody  on  the  jury  that  was 
hostile  from   prejudice  against  this  defendant   or  who  could  not 
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give  him  a  fair  trial;  but  it  seemed  to  me  and  to  my  learned 
associate  the  district  attorney,  in  talking  it  over,  that  the  citizens 
from  Springfield  should  be  at  least  allowed  to  stand  the  same 
test  to  which  the  other  jurors  are  put,  and  if  they  stand  that  they 
stand  as  fair  jurors. 

Mr.  Young.  Here  is  a  question  of  some  importance,  and 
that  is  as  to  whether  or  not  this  man  has  done  any  injury  or 
harm  to  any  one  who  is  here  or  any  relative  of  his,  which  is  a 
matter  of  great  importance  in  this  case. 

Mr.  Stapleton.     I  think  it  is,  your  Honor. 

Mr.  Young.     Of  very  great  importance. 

The  Court.  That  question  will  be  settled  by  the  answers  to 
the  usual  questions.  If  anybody  has  suffered  at  the  hands  of 
this  prisoner  or  any  juror's  relatives  have  so  suffered,  then  that 
can  be  determined  by  asking  whether  he  had  formed  or  expressed 
any  opinion  or  is  conscious  of  any  prejudice  or  bias  against  the 
defendant. 

Mr.  Young.     Without  asking  that  one  question  direct? 

The  Court.  I  think  you  will  find  as  these  questions  are  put, 
when  you  come  to  consider  the  questions,  they  cover  any  sort  of 
prejudice  or  bias  or  feeling  that  any  man  may  have,  if  any,  and 
that  an  impartial  jur}-  will  be  drawn,  assuming  that  the  questions 
are  truthfully  answered,  and  I  assume  that  they  will  be;  I  can- 
not assume  anything  else;  I  have  no  right  to  assume  anything 
else. 

Mr.  Stapleton.  It  seems  to  me  that  the  question,  "Have 
you  formed  or  expressed  any  opinion  or  have  you  any  bias," 
does  not  cover  the  question  that  my  friend  has  asked  in  regard 
to  receiving  any  injury  or  believing  the  defendant  has  done  any 
injury,  —  has  reason  to  believe  he  has  done  any  injury. 

Mr.  Callahan.  Well,  Brother  Stapleton,  if  it  should  develop 
that  the  relative  of  a  juror  had  suffered  at  the  hands  of  the 
defendant,  and  he  still  said  that  his  mind  was  free  from  preju- 
dice and  bias,  do  you  think  that  would  be  a  challenge  for  cause 
or  a  reason  for  excusing  him? 

Mr.  Stapleton.     I  do,  yes. 

Mr.  Callahan.  I  don't.  My  relative  may  suffer  at  the  hands 
of  somebody  and  leave  no  impression  whatever  upon  my  mind, 
and  leave  me  qualified  for  jury  service. 

Mr.  Stapleton.  Well,  we  might  want  to  challenge  him  even 
if  it  did  leave  him  qualified;  we  might  want  to  challenge  him 
peremptorily. 
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The  Court.  After  giving  this  matter  considerable  thought, 
even  before  to-day,  it  seemed  to  me  that  Springfield  jurors  ought 
not  to  be  excused,  Mr.  Stapleton.  And  in  coming  to  that  deci- 
sion I  am  fully  of  the  opinion  that  such  decision  is  not  going  to 
prejudice  the  rights  of  the  defendant  in  this  case.  As  I  said  a 
moment  ago,  if  there  should  be  any  special  reason  for  interro- 
gating any  particular  juror  by  asking  him  any  special  questions, 
I  should  not  hesitate  to  do  so. 

The  Clerk.     [Referring  to  jury  list.]     The  name  of  Hall  is  a 
mistake  in  printing;  the  venire  was  all  right. 
Mr.  Stapleton.     I  understand  that. 
The  Court.     Very  well. 

Mr.  Stapleton.  Will  your  Honor  save  my  exception  on  that 
list  of  questions  which  I  had  written? 

Mr.  Callahan.     To  the  request  for  other  questions? 
Mr.  Stapleton.     Yes. 

Mr.  Callahan.  That  amounts  to  an  amendment  of  the 
statute. 

•  The  Court.  It  does  not  seem  to  me  that  this  is  a  matter  of 
exception,  but  I  will  have  the  stenographer  note  the  fact  that 
you  claim  an  exception.  Those  questions  had  better  be  em- 
bodied in  the  record. 

Mr.  Stapleton.     I  will  hand  them  to  the  stenographer. 
The  Clerk.     That  has  not  been  formally  filed. 
The  Court.     I  do  not  understand  that  is  a  matter  which  is  to 
be  filed  with  the  clerk. 

Mr.  Stapleton.  Xo,  I  don't  think  it  is  necessary;  just  the 
same  as  if  it  was  done  verbally. 

Mr.  CALLAHAN.  One  suggestion  while  I  have  it  in  my  mind. 
It  is  a  little  out  of  order,  but  your  Honor  will  pardon  me.  It 
occurred  to  me  that  it  will  be  well  to  identify  our  exhibits  by 
numerals  instead  of  letters,  there  may  be  so  many. 

The  COUBT.      I   should    think   that  would   be    a   good   way   of 
identifying  the   exhibit-.      Ea   there   any   objection   to   that,    Mr. 
ipleton? 

Mr.  Stapleton.     No  objection. 

The  COUBT.  The  alphabet  would  be  exhausted  probably  long 
before  we  had  finished  with  the  exhibits. 

Mr.  CALLAHAN.     We  would  have  to  say  "A-l,"  "B-l." 
Mr.  Swift.     May  it  please  your  Honor,  at  the  Superior  Court 
begun   and   holden   at   Springfield,  within  and   for   the  county  of 
Hampden,  on  the  first  Monday  of  May  in  the  year  of  our  Lord 
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one  thousand  nine  hundred  and  ten,  the  grand  jury  for  said 
county  found  a  true  bill  for  murder  against  one  Bertram  G. 
Spencer.  He  is  now  at  the  bar  ready  for  trial,  and  I  move  your 
Honor  that  a  jury  be  impaneled. 

The  Court.  Before  proceeding  further,  I  desire  to  address 
myself  to  those  persons  who  have  been  summoned  as  jurors  for 
the  trial  of  this  case.  The  Attorney-General  has  moved  the 
Court  for  the  trial  of  Bertram  G.  Spencer  upon  indictment 
charging  him  with  murder.  That  motion  has  been  allowed  by 
the  Court.  It  now  becomes  necessary  for  us  to  impanel  a  jury 
for  the  trial  of  this  indictment,  and  that  jury  is  to  be  impaneled 
out  of  the  body  of  men  who  have  been  summoned  here  as 
jurors. 

It  is  provided  by  law  that  jurors  may  be  examined,  and  shall 
be  examined,  as  they  are  called,  upon  their  oath  with  reference 
to  the  case.  Before  doing  so  I  desire  to  call  the  attention  of  the 
men  summoned  as  jurors  to  the  provisions  of  law  under  which 
we  proceed.     One  of  the  provisions  is  as  follows :  — 

The  Court  shall,  on  motion  of  either  party  in  interest,  examine  each 
and  every  person  who  is  called  as  a  juror  therein,  to  know  whether  he  is 
related  to  either  party,  or  has  any  interest  in  the  case,  or  has  expressed 
or  formed  an  opinion,  or  is  sensible  of  any  bias  or  prejudice  therein. 

In  addition  to  that,  there  is  a  further  provision  of  law  to  this 
effect:  that  no  person  whose  opinions  are  such  that  he  could  not 
render  a  verdict  of  guilty  against  the  defendant  for  an  offense 
punishable  with  death  shall  be  compelled  or  allowed  to  serve. 

So  that  the  method  of  procedure  is  this:  each  juror  as  called 
advances  to  the  bench,  and,  after  the  oath  has  been  administered, 
as  provided  by  law,  certain  questions  are  put  to  him.  The  ques- 
tions are  as  follows :  — 

1.  Are  you  related  either  to  the  prisoner  at  the  bar  or  to  the 
deceased? 

2.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  preju- 
dice therein? 

3.  Are  your  opinions  such  as  to  preclude  you  from  convicting 
a  defendant  of  an  offense  punishable  with  death? 

To  each  juror  those  questions  are  put,  and  upon  their  answers 
thereto  will  depend  whether  they  are  impaneled  upon  the  jury  or 
not. 

I  want  to  call  your  attention  to  those  questions  more  or  less  in 
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detail,  in  order  that  you  may  know  your  duty  when  you  are 
called  and  examined. 

Of  course,  as  to  the  first  question,  there  is  ordinarily  no  diffi- 
culty. "  Are  you  related  to  the  prisoner  at  the  bar  or  to  the 
deceased?'' 

The  second  is:  "Have  you  any  interest  in  the  case,  or  have 
you  formed  or  expressed  any  opinion,  or  are  you  conscious  of 
any  bias  or  prejudice  therein?  "  If  you  have  formed  or  expressed 
an  opinion  in  the  case,  then  you  are  disqualified  as  a  juror  for 
the  trial  of  this  indictment.  But  it  is  not  every  hastily  formed  or 
hastily  expressed  opinion  that  will  exclude  you  from  the  jury 
work.  You  observe  the  language  of  it,  "Have  you  formed  or 
expressed  an  opinion?"  Xow,  in  order  that  you  may  compre- 
hend just  what  is  meant  by  that,  it  is  necessary  that  you  should 
understand  what  is  meant  in  law  by  an  opinion.  It  is  not  every 
hastily  expressed  statement  with  reference  to  the  matter,  or  any 
hastily  formed  impression  with  reference  to  it,  but  an  opinion  as 
a  conclusion  of  the  mind  to  which  a  man  has  been  led  after  faith- 
ful, patient,  honest  efforts  to  ascertain  the  truth  with  reference 
to  the  matter  concerning  which  he  is  about  to  express  an  opinion; 
and  if  he  has  such  an  opinion  as  that  in  the  case,  an  opinion 
formed  under  such  circumstances,  then  he  is  not  eligible  as  a 
juror  for  the  trial  of  the  cause. 

a  part  of  this  second  question,  you  will  be  asked:  "Are  you 
conscious  of  any  bias  or  prejudice?"  Now  that  does  not  mean, 
have  you  any  feeling  against  a  person  who  can  commit  an  offense 
of  this  kind,  an  offense  of  murder.  But  in  this  particular  case, 
knowing  the  person  upon  trial,  knowing  of  or  knowing  the  person 
deceased,  have  you.  with  reference  to  the  crime  which  he  is 
alleged  to  have  committed,  any  bias  or  prejudice  against  him? 
If  you  have,  then  you  are  not  qualified  to  serve  as  a  juror. 

The  third  inquiry  is:  "Are  your  opinions  such  as  to  preclude 
you  from  convicting  a  defendant  of  an  offense  punishable  with 
death?"  Now  that  does  not  mean  that  you  are  excusable  merely 
because  you  do  not  or  cannot  believe  in  capital  punishment.  It 
may  be  that  some  of  you  would  much  prefer  that  the  laws  of 
the  Commonwealth  might  be  changed  so  that  capital  punish- 
ment might  not  be  inflicted,  but  the  mere  fact  that  you  have 
that  judgment  or  feeling  with  reference  to  the  matter  generally 
does  not  preclude  you  from  serving  as  a  juror,  or  exclude  you 
from  that  jury.  It  must  be  the  case  where  you  have  an  opinion, 
such  an  opinion  as  that  I  have  already  undertaken  to  describe, 
and  where  you  entertain  an  opinion  which  you  have  arrived  at 
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with  reference  to  capital  punishment,  and  you  feel  that  you  can- 
not, could  not  under  any  circumstances,  find  a  man  guilty  of  an 
offense  punishable  with  death  —  then  such  an  opinion  as  that 
would  render  you  ineligible  and  exclude  you  from  the  jury  duty. 
In  order  to  impress  upon  you  what  I  have  said,  I  desire  to 
read  what  has  been  said  on  this  matter  by  the  highest  authority 
in  the  Commonwealth.  In  a  very  celebrated  case  decided  many 
years  ago  in  this  Commonwealth,  this  language  was  used  with 
reference  to  the  examination  of  persons  called  to  serve  as  jurors 
upon  the  trial  of  an  indictment  for  a  capital  cause:  — 

The  statute  intended  to  exclude  any  person  who  had  made  up  his  mind 
or  formed  a  judgment  in  advance  in  favor  of  either  side.  Yet  the  opinion 
or  judgment  must  be  something  more  than  a  vague  impression  formed 
from  casual  conversations  with  others  or  from  reading  imperfect,  ab- 
breviated newspaper  reports.  It  must  be  such  an  opinion  upon  the 
merits  of  the  question  as  would  be  likely  to  bias  or  prevent  a  candid  judg- 
ment upon  a  full  hearing  of  the  evidence.  If  one  had  formed  what,  in 
some  sense,  might  be  called  an  opinion,  but  which  yet  fell  far  short  of 
exciting  any  bias  or  prejudice,  he  might  conscientiously  discharge  his 
duty  as  a  juror. 

So,  too,  in  another  case  it  was  said:  — 

The  object  of  the  statute  is  that  no  person  shall  be  compelled  to  vio- 
late his  conscience,  and  that  neither  the  prisoner  or  the  Commonwealth 
shall  be  compelled  to  take  a  juror  unless  he  is  impartial.  Mere  impres- 
sions gathered  from  the  newspapers,  from  a  cursory  reading,  or  from  rumor 
with  regard  to  the  prisoner,  are  not  enough  to  excuse  him.  But  if  any 
juror  has  formed  or  expressed  an  opinion,  or  is  sensible  of  any  bias  that 
would  affect  his  judgment  or  prevent  him  from  entertaining  the  cause 
fairly,  in  either  case  he  must  be  excused. 

So  that  you  will  observe  that  the  purpose  of  the  inquiry  that 
is  made  of  each  person  as  he  is  called  is  to  ascertain  simply 
whether  or  not  he  is  entirely  impartial  as  between  the  Common- 
wealth and  the  defendant.  If  he  is,  then  he  is  eligible  as  a  juror, 
and  he  ought  to  serve  as  a  juror,  and  it  is  not  the  purpose  of  the 
statute  to  enable  any  person  to  avoid  an  obvious  duty  simply 
because  he  has  formed  some  impression  with  reference  to  the 
subject-matter  or  with  reference  to  the  case  about  to  be  tried; 
but  he  is  rendered  ineligible  in  all  cases  if  he  has  formed  an 
opinion  after  deliberate,  careful  consideration,  and  with  an  honest 
effort  to  arrive  at  the  truth.  If,  under  those  circumstances,  he 
can  say  that  he  has  formed  an  opinion  that  would  prejudice  him 
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and  bias  him,  then  he  is  not  eligible,  and  that  fact  being  known, 
he  must  necessarily  be  excused  from  duty  as  a  juror. 

I  need  not  remind  you  that  you  answer  these  questions  under 
oath,  not  as  you  might  wish  to  answer  them  to  escape  a  painful 
responsibility,  but  as  your  conscience  tells  you  the  truth  requires. 

The  jurors  may  be  called  in  the  usual  way. 

The  Clerk.  Bertram  G.  Spencer,  you  are  now  set  to  the  bar 
to  be  tried,  and  these  good  men  whom  I  shall  call  are  to  pass 
between  the  Commonwealth  and  you,  upon  your  trial.  If  you 
would  object  to  any  of  them  you  will  do  so  as  they  are  called, 
and  before  they  are  sworn.  You  have  a  right  to  challenge  twenty- 
two  of  the  jurors  without  assigning  any  reason  therefor,  and  so 
many  of  the  others  as  you  have  good  cause  for  challenge. 

Ellis  Cuxliffe — sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  at 
the  bar  or  to  the  deceased?     A.   No,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  preju- 
dice therein?     A.  Xo,  sir. 

Q.  Are  your  opinions  such  as  would  preclude  you  from  con- 
victing a  defendant  of  an  offense  punishable  with  death?  A. 
Yes,  -ir. 

Q.  Are  your  opinions  such  that  you  would  not  vote  to  convict 
a  defendant  of  an  offense  punishable  by  death,  although  you 
were  satisfied  of  his  guilt  beyond  a  reasonable  doubt?  A.  Ac- 
cording to  the  evidence  and  my  judgment,  I  should  decide. 

The  Clerk.  Prisoner,  look  upon  the  juror;  juror,  look  upon 
the  prisoner. 

The  Prisoner.     I  challenge  the  juror. 

Amasa  Holcomb  —  sworn. 

Q.  (by  the  Coubt).  Are  you  related  to  the  prisoner  at  the  bar 
or  to  the  deceased?     A.   Xo,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  preju- 
dice therein'/     A.    Xo,  sir. 

Q.  Are  your  opinions  such  as  to  preclude  you  from  convicting 
the  defendant  of  an  offense  punishable  with  death?  A.  I  said  in 
that  answer,  —  of  course  I  have  read  about  it,  and  I  believe  that 
he  shot  the  woman. 

Q.   Wfll,  have  you  formed  or  expressed  any  opinion,  or  are  you 


14  TRIAL  OF  BERTRAM  G.  SPENCER. 

conscious  of  any  bias  or  prejudice  which  would  preclude  you 
from  rendering  an  impartial  verdict  upon  the  evidence?  A.  Why, 
as  I  said,  I  believe  he  shot  the  woman.  I  can  say  that  much; 
I  have  said  it  before. 

Q.  I  prefer  to  have  you  answer  my  question.  You  understand 
the  question?     A.  Perhaps  not  perfectly. 

Q.  [Read  by  stenographer.]     A.  No,  sir. 

Q.  Are  your  opinions  such  as  to  preclude  you  from  finding  the 
defendant  guilty  of  an  offense  punishable  with  death?    A.  No,  sir. 

The  Court.     The  juror  stands  indifferent. 

The  Clerk.  Prisoner,  look  upon  the  juror;  juror,  look  upon 
the  prisoner. 

The  Prisoner.     I  challenge  the  juror. 

William  G.  Bullens  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  at 
the  bar  or  to  the  deceased?     A.  I  am  not. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  preju- 
dice therein?     A.  I  have  not. 

Q.  Are  your  opinions  such  as  to  preclude  you  from  finding  a 
defendant  guilty  of  an  offense  punishable  with  death?  A.  They 
are. 

Q.  Are  your  opinions  such  that  you  would  not  convict  of  that 
offense  if  you  were  satisfied  of  the  defendant's  guilt  beyond  a 
reasonable  doubt.     A.  They  are. 

The  Court.     Well,  you  may  be  excused. 

Romuald  A.  Lamagdelaine  —  sivorn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  at 
the  bar  or  to  the  deceased?     A.  No,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  preju- 
dice therein?     A.   No,  sir. 

Q.  Well,  are  your  opinions  such  as  to  preclude  you  convicting 
a  defendant  of  an  offense  punishable  with  death?  A.  I  don't  feel 
as  though  I  should  want  to  take  one  man's  life  for  another's. 

Q.  What  is  that?  A.  I  don't  feel  as  if  I  should  want  to  take 
one  man's  life  for  another's. 

Q.  The  question  is  whether  your  opinions  are  such  as  would 
preclude  you  convicting  a  defendant  of  an  offense  punishable 
with  death.  A.  I  don't  feel  as  though  I  could  do  that.  That 
is,  my  conscience  won't  tell  me  so. 
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Q.  Well,  if  the  law  provided  the  death  penalty  for  a  certain 
offense,  would  you  refuse  to  convict  although  that  was  the  law? 
A.  Well,  I  would  have  to  follow  the  law,  I  suppose. 

Q.  Well,  are  your  opinions  such  that  you  would  not  convict, 
even  though  the  evidence  satisfied  you  beyond  a  reasonable  doubt 
of  the  defendant's  guilt?     A.  No. 

The  Court.     The  juror  seems  to  stand  indifferent. 

The  Prisoner.     Satisfied. 

Mr.  Callahan.     The  Commonwealth  challenges. 

Lewis  J.  Spear  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  at 
the  bar  or  to  the  deceased?     A.  I  am  not. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  preju- 
dice therein?     A.  I  have  not. 

Q.  Are  your  opinions  such  as  to  preclude  you  convicting  a 
defendant  of  an  offense  punishable  by  death?     A.  They  are  not. 

The  Court.  The  juror  seems  to  stand  indifferent.  I  think  I 
ought  to  say  at  this  time  that  the  Commonwealth  should  first 
exercise  its  right  of  challenge. 

Mr.  Callahan.     The  Commonwealth  does  not  challenge. 

The  Court.  It  is  customary  for  a  response  to  be  made  both 
by  the  Commonwealth  and  by  the  prisoner:  "The  Common- 
wealth challenges,"  or,  "The  Commonwealth  does  not  chal- 
lenge;" "The  prisoner  challenges,"  or,  "The  prisoner  does  not 
challenge." 

The  Prisoner.     I  do  not  challenge. 

Lewis  J.  Spear  accepted  and  sworn  as  first  juror. 

Clifford  R.  Rogers  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  at 
the  bar  or  to  the  deceased?     A.  I  am  not. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  preju- 
dice therein?      A.   I  am. 

Q.  Have  you  any  bias  or  prejudice  which  would  preclude  you 
from  rf-ndering  an  impartial  verdict  upon  the  evidence?  A.  I 
am  inclined  to  think  so. 

Q.  Well,  do  you  state  as  a  fact  that  you  couldn't  render  a 
verdict  upon  the  evidence?     A.  I  think  I  can. 
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Q.  Are  your  opinions  such  as  to  preclude  you  from  convicting 
a  defendant  of  an  offense  punishable  with  death?     A.  They  are. 

Q.  Are  your  opinions  such  that  you  would  not  convict  a  man 
of  an  offense  punishable  with  death,  although  you  were  satisfied 
of  his  guilt  beyond  a  reasonable  doubt?     A.  Yes,  sir. 

The  Court.     You  may  be  excused. 

John  E.  Butler  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  at 
the  bar  or  to  the  deceased?     A.  I  am  not. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  preju- 
dice therein?     A.  I  have. 

Q.  Have  you  formed  any  opinion  about  the  case?  A.  I  have; 
yes,  sir. 

Q.  Have  you  such  an  opinion  as  would  prevent  you  returning 
a  verdict  as  warranted  by  the  evidence?     A.  I  have. 

Q.  What  say?     A.  I  couldn't,  conscientiously. 

Q.  You  mean  to  say  that  you  would  disregard  the  law  and 
the  evidence,  in  favor  of  your  opinion?     A.  Well  — ■ 

Q.  I  don't  hear  your  answer.  A.  I  couldn't  conscientiously 
return  a  verdict. 

Q.  Does  your  opinion  relate  to  the  subject  of  capital  punish- 
ment?    A.  Well,  partly. 

Q.  I  hadn't  asked  you  about  capital  punishment  yet,  you 
know.     A.  No. 

Q.  But  your  opinion  is  such  that  you  say  you  could  not  render 
a  verdict  in  accordance  with  the  law  and  the  evidence,  although 
the  evidence  required  you  to  return  a  verdict  one  way  or  the 
other,  —  that  you  couldn't  do  it  conscientiously? 

The  Juror.     No. 

Q.  I  will  repeat  my  question.  Have  you  any  interest  in  the 
case,  or  have  you  formed  or  expressed  any  opinion,  or  are  you 
conscious  of  any  bias  or  prejudice  therein?  A.  I  have  formed  an 
opinion. 

Q.  Is  that  such  an  opinion  that  would  preclude  you  from 
rendering  a  verdict  in  accordance  with  the  evidence?  A.  No,  I 
don't  know  as  it  would. 

Q.  Are  your  opinions  such  as  would  preclude  you  from  con- 
victing a  defendant  of  an  offense  punishable  with  death?  A. 
They  are. 

Q.  Well,  are  your  opinions  such  as  would  preclude  you  —  that 
you  would  not  convict,   although  the  evidence  satisfied  you  of 
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the  defendant's  guilt  beyond  a  reasonable  doubt?  A.  No.  I 
would  have  to  take  the  oath,  and  after  I  take  the  oath  I  should 
be  governed  by  the  evidence  as  well  as  I  could. 

The  Court.     Well,  the  juror  seems  to  stand  indifferent. 

Mr.  Callahan.  The  Commonwealth  challenges,  may  it  please 
your  Honor. 

Frederick.  W.  Battersby  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  at 
the  bar  or  to  the  deceased?     A.  No,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  preju- 
dice therein?     A.  No,  sir. 

Q.  Are  your  opinions  such  as  would  preclude  you  from  con- 
victing a  man  of  an  offense  punishable  with  death?     A.  No,  sir. 

The  Court.     The  juror  seems  to  stand  indifferent. 

Mr.  Callahan.     The  Commonwealth  does  not  challenge. 

The  Prisoner.     I  challenge  the  juror. 

The  Court.     You  may  be  excused.     Step  aside. 

Albert  B.  Tourtellotte — sworn. 

Q.  (by  the  Court).  What  is  your  name?  A.  Albert  B. 
Tourtellotte. 

Q.  Albert?     A.  Yes. 

Q.  Where  is  your  residence?     A.  50  Charles. 

Q.   In  this  city?     A.   Yes. 

Q.  Were  you  summoned  to  appear  here  under  a  venire  which 
stated  your  name  to  be  Alfred  D.?  A.  Alfred;  I  had  it  cor- 
rected. 

Q.  Have  you  the  venire  with  you  that  was  served  upon  you? 
A.   I  have  [producing  paper]. 

The  Court.      Summons   was   served    Albert   D.    Tourtellotte. 

Q.  Is  the  name  written  in  this  summons  your  true  name?  A. 
The  other  one,  —  where  I  have  it  corrected. 

Q.  At  the  time  it  was  served  upon  you?  A.  Yes.  When  it 
came  it  was  Alfred. 

Q.  Are  you  related  either  to  the  prisoner  at  the  bar  or  to  the 
deceased?     A.  I  am  not. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  an  opinion,  or  are  you  conscious  of  any  bias  or  preju- 
dice  therein?     A.   No,  sir;   I  have  not. 

Q.  Are  your  opinions  such  as  to  preclude  you  from  convicting 
a  defendant  of  an  offense  punishable  with  death?     A.  They  are. 
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Q.  Are  your  opinions  such  that  you  would  not  convict,  al- 
though you  are  satisfied  of  the  defendant's  guilt  beyond  a  reason- 
able doubt?     A.  They  are. 

The  Court.     You  may  be  excused. 

Daniel  F.  Waters  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  No,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  an  opinion,  or  are  you  conscious  of  any  bias  or  preju- 
dice therein?     A.  I  have,  sir. 

Q.  What?     A.  I  have,  sir,  —  expressed  an  opinion. 

Q.  Have  you  formed  any  opinion  or  expressed  any  opinion 
such  as  would  prevent  you  from  rendering  a  fair  and  impartial 
verdict  upon  the  evidence?     A.  Yes,  sir. 

Q.  That  is,  you  say  that  your  opinion  would  not  be  changed, 
whatever  the  evidence  might  be  as  finally  presented?  A. 
Hardly  not. 

The  Court.     You  may  be  excused. 

Lawrence  P.  Griffin  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  at 
the  bar  or  to  the  deceased?     A.  No,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  preju- 
dice therein?     A.  No,  sir. 

Q.  Are  your  opinions  such  as  to  preclude  you  from  convicting 
a  defendant  of  an  offense  punishable  with  death?     A.  No,  sir. 

The  Court.     The  juror  seems  to  stand  indifferent. 

Mr.  Callahan.     The  Commonwealth  does  not  challenge. 

The  Clerk.  Prisoner,  look  upon  the  juror;  juror,  look  upon 
the  prisoner. 

The  Prisoner.     I  challenge  the  juror. 

Frederick  N.  Ferry  —  sworn. 

Q.  (by  the  Court).  Are  you  in  poor  health  at  this  time?  A. 
I  am;  that  is,  my  head  is  in  bad  shape.  I  caught  my  head  in 
an  elevator  about  ten  years  ago  and  it  has  not  been  right  since. 

The  Court.  This  witness  presents  a  certificate  signed  by  Dr. 
George  H.  Janes,  who  states  that  the  juror  has  a  nervous  trouble 
that  affects  his  head,  and  in  his  opinion  is  not  able  to  act  as  a 
juryman.     The  certificate  is  irregular  in  form  in  that  it  has  not 
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been  sworn  to.     Unless  there  is  some  objection  on  the  part  of  the 
prisoner  or  the  Commonwealth  I  should  excuse  him. 
Mr.  Callahan.     The  Commonwealth  assents. 

John  A.  Frawley — sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  at 
the  bar  or  to  the  deceased?     A.  Xo,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  preju- 
dice therein?     A.  I  have. 

Q.  Have  you  formed  an  opinion?     A.  I  have. 

Q.  Have  you  formed  such  an  opinion  as  would  preclude  you 
from  rendering  an  impartial  verdict  upon  the  evidence  as  it  might 
be  finally  presented?     A.   I  think  not. 

Q.  That  is.  you  have  no  such  opinion  as  would  prevent  you 
from  rendering  an  impartial  verdict  upon  the  evidence?  A.  Xo, 
sir. 

Q.  Are  your  opinions  such  as  would  preclude  you  from  con- 
victing a  defendant  with  an  offense  punishable  with  death?  A. 
Xo. 

The  Court.     The  juror  seems  to  stand  indifferent. 

Mr.  Callahan.     The  Commonwealth  does  not  challenge. 

The  Clerk.  Prisoner,  look  upon  the  juror;  juror,  look  upon 
the  prisoner. 

The  Prisoner.     The  defense  does  not  challenge. 

Accepted  and  sworn  as  the  second  juror. 

Woodman*  S.  Page  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  at 
the  bar  or  to  the  deceased?     A.   I  am  not. 

Q.  Have  you  any  interest  in  the  case,  or  have  vou  formed  or 
fxpressed  any  opinion,  or  are  you  conscious  of  any  bias  or  preju- 
herein?     A.   I  have  formed  an  opinion. 

Q.  Have  you  formed  such  an  opinion  as  would  prevent  your 
rcndf-ring  a  fair  and  impartial  verdict  upon  the  evidence  as 
finally  presented?     A.   Xo,  sir. 

Q.  Are  your  opinions  such  as  to  preclude  you  from  convicting 
the  dfff-ndant  with  an  offense  punishable  with  death?  A.  I  have 
not. 

The  Court.     Thf  juror  seems  to  stand  indifferent. 

Mr.  Callahan.     The  Commonwealth  does  not  challenge. 
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The  Clerk.  Prisoner,  look  upon  the  juror;  juror,  look  upon 
the  prisoner. 

The  Prisoner.     I  challenge  the  juror. 

John  A.  Saunders  —  sworn. 

Q.  (by  the  Court).  Are  you  related  to  the  prisoner  at  the 
bar  or  to  the  deceased?     A.  No,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  an  opinion,  or  are  you  conscious  of  any  bias  or  preju- 
dice therein?     A.  Yes. 

Q.  Have  you  formed  any  opinion?     A.  Yes. 

Q.  Have  you  formed  such  an  opinion,  and  have  you  such  an 
opinion  that  you  could  not  render  an  impartial  verdict  upon  the 
evidence  as  it  is  finally  presented?     A.  No,  sir. 

Q.  Do  you  mean  to  say  that  you  could  not  render  an  impartial 
verdict  upon  the  evidence?     A.  No,  sir. 

The  Court.     You  may  be  excused. 

D.  Fred  Friese  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  at 
the  bar  or  to  the  deceased?     A.  I  am  not. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  preju- 
dice therein?     A.  I  have  not. 

Q.  Are  your  opinions  such  as  to  preclude  you  from  convicting 
the  defendant  of  an  offense  punishable  with  death?    A.  .1  have. 

Q.  Well,  are  your  opinions  such  that  you  would  not  convict, 
even  though  the  evidence  satisfied  you  beyond  a  reasonable 
doubt  of  the  defendant's  guilt?     A.  I  have. 

Q.  By  your  last  answer  do  you  mean  to  say,  although  the  law 
provides  for  an  offense  punishable  with  death,  and  you  were 
called  upon  to  decide  the  question  of  the  defendant's  guilt,  that 
you  would  refuse  to  convict?     A.  No,  sir. 

Q.  Well,  are  your  opinions  such  that  you  would  not  convict 
even  though  you  were  satisfied  beyond  a  reasonable  doubt  of  the 
defendant's  guilt?     A.  No,  sir. 

The  Court.     The  juror  seems  to  stand  indifferent. 

Mr.  Callahan.     The  Commonwealth  does  not  challenge. 

The  Clerk.  Prisoner,  look  upon  the  juror;  juror,  look  upon 
the  prisoner. 

The  Prisoner.     I  challenge  the  juror. 
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Henry  Engle  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  at 
the  bar  or  to  the  deceased?     A.  No,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  preju- 
dice therein?     A.  I  have  formed  an  opinion. 

Q.  Have  you  formed  such  an  opinion  as  would  prevent  your 
rendering  an  impartial  verdict  in  accordance  with  the  evidence? 
A.   Yes,  sir. 

Q.  Is  that  opinion  of  such  a  character  that  it  could  not  be 
changed,  no  matter  what  the  evidence  might  be?     A.  Yes,  sir. 

The  Court.     You  may  be  excused. 

William  H.  Grady  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  at 
the  bar  or  to  the  deceased?     A.  I  am  not. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.   I  am  not. 

Q.  Are  your  opinions  such  as  to  preclude  you  from  convicting 
a  defendant  of  an  offense  punishable  with  death?  A.  They  are 
not. 

The  Court.     The  juror  seems  to  stand  indifferent. 

Mr.  Callahan.     The  Commonwealth  does  not  challenge. 

The  Clerk.  Prisoner,  look  upon  the  juror;  juror,  look  upon 
the  prisoner. 

The  Prisoner.     I  challenge  the  juror. 

Alfred  H.  Batchelor  —  sworn. 

Q.  (by  the  Court).  Arc  you  related  either  to  the  prisoner  at 
the  bar  or  to  the  deceased?     A.   I  am  not. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  preju- 
dice therein?     A.   I  have  expressed  an  opinion. 

Q.  Have  you  formed  such  an  opinion  as  would  preclude  your 
rendering  an  impartial  verdict  upon  the  evidence  as  finally  pre- 

ed?     A.  Yes,  I  have. 
.    <}.   By   your  last   answer   do   you   mean   that   you   would  not 
render  a   verdict  in  accordance  with  the  evidence?     A.  I  would 
not. 

Q.   Although  you  had  taken  an  oath  to  do  so?     A.  Yes,  sir. 

The  Court.     You  may  be  excused. 
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Samuel  Cote  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  at 
the  bar  or  to  the  deceased?     A.  No,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  preju- 
dice therein?     A.  Yes. 

Q.  Have  you  formed  or  expressed  an  opinion?  A.  I  have 
formed  an  opinion;  yes,  sir. 

Q.  Have  you  formed  such  an  opinion  as  would  preclude  you 
from  rendering  an  impartial  verdict  upon  the  evidence?  A.  No, 
sir. 

Q.  If  you  should  be  called  upon  to  serve  upon  the  jury  would 
you  render  a  verdict  in  accordance  with  the  law  and  the  evidence 
in  the  case?     A.  Yes,  I  would. 

Q.  Are  your  opinions  such  as  to  preclude  you  from  convicting 
a  defendant  with  an  offense  punishable  with  death?     A.  No,  sir. 

The  Court.     The  juror  seems  to  stand  indifferent. 

Mr.  Callahan.     The  Commonwealth  does  not  challenge. 

The  Clerk.  Prisoner,  look  upon  the  juror;  juror,  look  upon 
the  prisoner. 

The  Prisoner.     I  challenge  the  juror. 

Frank  E.  Dill  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  at 
the  bar  or  to  the  deceased?     A.  No,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  preju- 
dice therein?     A.  I  have  formed  an  opinion. 

Q.  Have  you  formed  such  an  opinion  as  would  prevent  you 
from  rendering  an  impartial  verdict  upon  the  evidence?  A.  Yes, 
sir. 

Q.  In  other  words,  you  would  hold  to  your  opinion,  no  matter 
what  the  evidence  might  be?  A.  I  have  formed  an  opinion  and 
it  could  not  be  changed  by  the  evidence  given. 

The  Court.     You  may  be  excused. 

Walter  E.  Holman  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  at 
the  bar  or  to  the  deceased?     A.  I  am  not. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed    any  opinion,    or    are    you    conscious   of    any   bias   or 
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prejudice?  A.  I  have  both  formed  and  expressed  a  decided 
opinion. 

Q.  Have  you  formed  or  expressed  such  an  opinion  that,  in 
your  judgment,  it  would  preclude  you  from  rendering  an  im- 
partial verdict  upon  the  evidence?    A.  In  my  judgment  it  would. 

The  Court.     You  may  be  excused. 

James  J.  Hannifin  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  at 
the  bar  or  to  the  deceased?     A.  No,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  preju- 
dice therein?     A.  Xo,  sir. 

Q.  Are  your  opinions  such  as  to  preclude  you  from  convicting 
a  defendant  of  an  offense  punishable  with  death?     A.  Yes,  sir. 

Q.  Are  your  opinions  such  that  you  would  not  convict,  al- 
though the  evidence  satisfied  you  of  the  defendant's  guilt  beyond 
a  reasonable  doubt?     A.  Yes,  sir. 

Q.  You  would  not  so  convict?     A.  No,  sir. 

The  Court.     You  may  be  excused. 

James  M.  Fitzgerald  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  at 
the  bar  or  to  the  deceased?     A.  No,  sir. 

Q.  Have  you  formed  or  expressed  any  opinion,  or  are  you 
conscious  of  any  bias  or  prejudice  therein?  A.  I  have  both 
expressed  opinions  and  I  have  one. 

Q.  Well,  is  that  opinion  such  an  opinion  that  it  would  pre- 
clude  you  from  rendering  a  verdict  in  accordance  with  the  evi- 
dence  and  the  law?     A.  Yes,  sir. 

Q.  Do  you  mean  by  your  last  answer  that  you  would  hold  to 
your  opinion,  no  matter  what  the  evidence  might  be?  A.  I 
mean  that  the  opinion  I  have  got  could  not  be  changed. 

The  Court.     You  may  be  excused. 

Andre  E.  LaPlante  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  No,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  preju- 
dice  therein?     A.  No,  sir. 

Q.  Are  your  opinions  such  as  would  preclude  you  from  con- 
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victing  a  defendant  of  an  offense  punishable  with  death?    A.  No, 
sir. 

The  Court.     The  juror  seems  to  stand  indifferent. 

Mr.  Callahan.     The  Commonwealth  challenges. 

Fred  A.  Abbe  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  No,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  preju- 
dice therein?     A.  Yes,  sir. 

Q.  Have  you  formed  an  opinion?     A.  Yes,  sir. 

Q.  Have  you  expressed  an  opinion?     A.  Yes,  sir. 

Q.  Is  the  fact  that  you  have  formed  and  expressed  an  opinion 
such  that  you  could  not  render  an  impartial  verdict  upon  the 
evidence?     A.  No,  sir. 

Q.  If  you  were  drawn  as  a  juror  would  you  decide  the  case  in 
accordance  with  the  law  and  evidence  as  finally  presented?  A. 
Yes,  sir. 

Q.  Are  your  opinions  such  as  would  preclude  you  from  con- 
victing a  defendant  of  an  offense  punishable  with  death?  A. 
No,  sir. 

The  Court.     The  juror  seems  to  stand  indifferent. 

Mr.  Callahan.     The  Commonwealth  does  not  challenge. 

The  Court.  Prisoner,  look  upon  the  juror;  juror,  look  upon 
the  prisoner. 

The  Prisoner.     I  challenge  the  juror. 

Andrew  J.  Hall  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  No. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  preju- 
dice therein?     A.  No. 

Q.  Are  your  opinions  such  as  to  preclude  you  from  convicting 
a  defendant  of  an  offense  punishable  with  death?     A.  No,  sir. 

The  Court.     The  juror  seems  to  stand  indifferent. 

Mr.  Callahan.     The  Commonwealth  does  not  challenge. 

The  Court.  Prisoner,  look  upon  the  juror;  juror,  look  upon 
the  prisoner. 

Mr.  Stapleton.     The  prisoner  does  not  challenge. 

Accepted  and  sworn  as  third  juror. 
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Ansel  H.  Shaw  —  sworn, 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  Xo. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  preju- 
dice therein?     A.  I  have  formed  an  opinion. 

Q.  Have  you  formed  such  an  opinion  as  would  preclude  you 
from  rendering  an  impartial  verdict  upon  the  evidence  as  finally 
presented?     A.  I  don't  think  so. 

Q.  Well,  by  your  last  answer  do  you  mean  to  say  that  you 
could  not  render  a  verdict  in  accordance  with  the  evidence  as 
presented?     A.  Xo,  sir,  I  don't  think  so. 

Q.  What?     A.  I  think  I  could,  according  to  the  evidence;   yes. 

Q.  Well,  is  it  —  have  you  any  opinion  which  would  prevent 
you  from  rendering  a  fair  and  impartial  verdict  upon  the  evi- 
dence?    A.   Xo,  sir. 

Q.  Are  your  opinions  such  as  would  preclude  you  from  con- 
victing a  defendant  of  an  offense  punishable  with  death?  A. 
Xo,  sir. 

The  Court.     The  juror  seems  to  stand  indifferent. 

Mr.  Callahan.     The  Commonwealth  does  not  challenge. 

The  Clerk.  Prisoner,  look  upon  the  juror;  juror,  look  upon 
the  prisoner. 

The  Prisoner.     I  challenge  the  juror. 

A  LYRE    C'OUET  —  SlVOm. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.   Xo. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion  —     A.   Xo,  sir. 

Q.  — or  are  you  conscious  of  any  bias  or  prejudice  therein? 
A.   Xo,  sir. 

Q.  Are  your  opinions  such  as  would  preclude  you  from  con- 
victing a  defendant  of  an  offense  punishable  with  death?  A. 
Xo,  sir. 

The  COURT.     The  juror  seems  to  stand  indifferent. 

Mr.  Callahan.     The  Commonwealth  challenges. 

The  CouET.      You  may  step  aside. 
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Joseph  N.  Benoit  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  No. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.  No,  sir. 

Q.  Are  your  opinions  such  as  would  preclude  you  from  con- 
victing a  defendant  of  an  offense-  punishable  with  death?  A. 
Yes,  sir. 

Q.  What  say?     A.  Yes,  sir. 

Q.  Are  your  opinions  such  that  you  could  not  convict  —  al- 
though you  were  satisfied  of  the  defendant's  guilt  beyond  a 
reasonable  doubt  —  upon  the  evidence?     A.  Yes,  sir. 

Q.  Do  you  mean  by  your  last  answer  that  you  would  not 
convict  a  defendant  of  an  offense  punishable  with  death,  no 
matter  what  the  evidence  might  be?     A.  I  do. 

The  Court.     You  may  be  excused. 

Edward  H.  Hull  - —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  I  am  not. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.  I  have. 

Q.  You  have  formed  or  expressed  an  opinion?     A.  I  have. 

Q.  Have  you  formed  or  expressed  such  an  opinion  as  would 
prevent  your  rendering  an  impartial  verdict  upon  the  evidence? 
A.  I  have. 

Q.  Would  your  opinions  preclude  you  from  rendering  a  verdict 
of  —  according  to  the  evidence  as  finally  presented?  A.  It 
would. 

The  Court.     You  may  be  excused. 

George  P.  Knott  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  at 
the  bar  or  to  the  deceased?     A.  I  am  not. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice?    A.  I  have. 

Q.  Have  you  formed  or  expressed  an  opinion?     A.  I  have. 

Q.  Have  you  formed  or  expressed  such  an  opinion  as  would 
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prevent  your  rendering  an  impartial  verdict  upon  the  evidence? 
A.  It  would. 

Q.  Do  you  mean  by  your  last  answer  that  your  opinion  would 
prevail  and  prevent  your  rendering  a  verdict  upon  the  evidence, 
no  matter  what  that  evidence  might  be?     A.  I  do. 

The  Court.     Well,  you  may  be  excused. 

Joseph  W.  Durfee  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  I  am  not,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?  A.  I  have  no  particular  interest  in  it.  I  have 
formed  an  opinion,  and  expressed  it  — 

The  Court.  Well,  have  you  finished  your  answer?  A.  I 
would  be  biased  in  a  certain  direction;  yes. 

Q.  Have  you  formed  or  expressed  such  an  opinion,  or  are  you 
conscious  of  any  bias  or  prejudice  which  would  prevent  your 
rendering  an  impartial  verdict  upon  the  evidence?  A.  No,  I 
think  it  could  be  impartial;  yes,  sir. 

Q.  What  was  your  last  answer?  A.  I  say,  I  could  be  impar- 
tial; I  could  be  prejudiced  in  one  direction,  I  think. 

Q.  The  question  is  not  whether  you  have  formed  an  opinion  or 
whether  you  are  conscious  of  bias,  but  the  question  is  whether 
you  are  biased  or  whether  your  opinion  as  formed  and  expressed 
is  such  that  you  could  be  prevented  from  rendering  a  fair,  im- 
partial verdict  upon  all  the  evidence  as  it  finally  was  presented? 
A.   I  think  it  would. 

Q.  It  would  prevent  your  rendering  an  impartial  verdict?  I 
don't  understand  your  last  answer.  A.  I  think  it  would  be  im- 
partial, because  I  am  prejudiced  in  one  direction. 

Q.  Well,  do  you  mean  by  that  answer  that  you  have  an 
opinion  now  which  couldn't  be  changed?  A.  I  don't  think  it 
would  be. 

The  Court.     I  think  you  may  be  excused. 

Peter  Maguire  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  No. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
ttdice  therein?     A.  No,  sir. 
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Q.  What  say?     A.  No,  sir. 

Q.  Your  answer  is  no?     A.  Yes. 

Q.  Are  your  opinions  such  as  would  preclude  you  from  con- 
victing a  defendant  of  an  offense  punishable  with  death?  A. 
No,  sir. 

The  Court.     The  juror  seems  to  stand  indifferent. 

Mr.  Callahan.     The  Commonwealth  does  not  challenge. 

The  Clerk.  Prisoner,  look  upon  the  juror;  juror,  look  upon 
the  prisoner. 

The  Prisoner.     I  challenge  the  juror. 

Daniel  M.  Cotter  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  at 
the  bar  or  to  the  deceased?     A.  I  am  not. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.  I  am  not. 

Q.  Are  your  opinions  such  as  would  preclude  your  convicting 
a  defendant  of  an  offense  punishable  with  death?  A.  I  don't 
believe  in  capital  punishment,  but  I  could  render  a  verdict  ac- 
cording to  the  evidence. 

The  Court.     The  juror  seems  to  stand  indifferent. 

Mr.  Callahan.     The  Commonwealth  challenges. 

William  A.  Beamon  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  defendant?     A.  I  am  not. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.  I  have  both  formed  and  expressed  an  opinion. 

Q.  Have  you  formed  or  expressed  such  an  opinion  as  would 
preclude  you  from  rendering  an  impartial  verdict  upon  the  evi- 
dence as  finally  presented?     A.  Yes,  sir. 

Q.  By  your  last  answer  do  you  mean  to  say  that  you  would 
cling  to  the  opinion  you  have,  and  disregard  the  evidence  in  the 
case,  if  it  was  contrary  to  your  opinion?    A.  In  this  case;  yes,  sir. 

Q.  And  so  you  would  not  convict  or  acquit,  as  the  case  might 
be,  if  it  was  contrary  to  your  opinion?     A.  Please  repeat  that. 

Q.  I  will  put  it  another  way.  Are  your  opinions  such  that  you 
would  disregard  the  evidence  in  the  case  if  the  evidence  was 
contrary  to  your  opinions?     A.  In  this  case;  yes,  sir. 

The  Court.     You  may-be  excused. 
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Lawrence  J.  Sheehan  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  at 
the  bar  or  to  the  deceased?     A.  I  am  not;  no. 

Q.   Are  you  hard  of  hearing?     A.  Yes,  sir. 

Q.  Do  you  hear  what  I  say  now?     A.  I  can't  hear  you. 

The  Court.  I  don't  think  this  juror  ought  to  serve,  unless 
counsel  on  one  side  or  the  other  —  it  would  be  rather  difficult  for 
him  to  hear  the  evidence. 

Q.  It  would  be  difficult  for  you  to  hear  the  evidence,  wouldn't 
it?     A.  I  should  think  so. 

The  Court.     Yes.     Well,  you  may  be  excused. 

Alfred  C.  Fairbanks  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  I  am  not. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.   I  am  not. 

Q.  Are  your  opinions  such  as  to  preclude  you  from  convicting 
a  defendant  of  an  offense  punishable  with  death?  A.  They  are 
not. 

The  Court.     The  juror  seems  to  stand  indifferent. 

Mr.  Callahan.     The  Commonwealth  does  not  challenge. 

The  Clerk.  Prisoner,  look  upon  the  juror;  juror,  look  upon 
the  prisoner. 

Mr.  Stapletox.     The  prisoner  does  not  challenge. 

Accepted  and  sworn  as  the  fourth  juror. 

William  O.  Cohn  —  sworn. 

The  Witness.  Having  served  the  State  almost  ten  years  in 
the  naval  militia  I  think  I  am  exempt. 

Q.  (by  the  Court).  Have  you  served  more  than  nine  consecu- 
tive years?     A.   Almost  ten  years,  sir. 

The  Court.     You  may  be  excused. 

Edward  Moriarty  —  sworn. 
Q.  (by  the  Court).     Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  Xo,  sir. 

Q.   Have  you  any  interest  in  the  case,  or  have  you  formed  or 


30  TRIAL  OF  BERTRAM   G.    SPENCER. 

expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.  No,  sir. 

Q.  Are  your  opinions  such  as  to  preclude  you  from  convicting 
a  defendant  of  an  offense  punishable  with  death?     A.  No,  sir. 

The  Court.     The  juror  seems  to  stand  indifferent. 

Mr.  Callahan.     The  Commonwealth  does  not  challenge. 

The  Clerk.  Prisoner,  look  upon  the  juror;  juror,  look  upon 
the  prisoner. 

The  Prisoner.     I  challenge  the  juror. 

George  W.  Phillips  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  I  am  not. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.  Well,  I  have  formed  an  opinion;  yes,  sir. 

Q.  Have  you  formed  such  an  opinion  as  would  preclude  you 
or  prevent  you  from  rendering  an  impartial  verdict  upon  the 
evidence?     A.  I  think  it  would;  yes,  sir. 

The  Court.     You  may  be  excused. 

Ernest  Montcalm  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  I  am  not. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.  I  have  not. 

Q.  Are  your  opinions  such  as  to  preclude  you  from  convicting 
a  defendant  of  an  offense  punishable  with  death?  A.  They 
would. 

Q.  Are  your  opinions  such  that  you  would  not  convict,  al- 
though the  evidence  satisfied  you  beyond  a  reasonable  doubt  of 
the  defendant's  guilt?     A.  I  would  not  convict. 

The  Court.     You  may  be  excused. 

Edward  F.  Lay  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  No,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.  No,  sir. 

Q.  Are  your  opinions  such  as  to  preclude  you  from  convicting 
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the  defendant  of  an  offense  punishable  with  death?  A.  Xo, 
sir. 

The  Court.     The  juror  seems  to  stand  indifferent. 

Mr.  Callahan.     The  Commonwealth  does  not  challenge. 

The  Clerk.  Prisoner,  look  upon  the  juror;  juror,  look  upon 
the  prisoner. 

The  Prisoner.     I  challenge  the  juror. 

Joseph  Robixsox  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  No,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.  Yes. 

Q.  Have  you  formed  and  expressed  an  opinion?     A.  Yes. 

Q.  And  such  an  opinion  as  would  preclude  you  from  rendering 
an  impartial  verdict  upon  the  evidence,  would  it?     A.  Yes. 

Q.  Do  you  mean  to  say  that  you  could  not  return  a  verdict  in 
accordance  with  the  evidence  if  it  was  contrary  to  your  opinion? 
A.  Xo,  sir. 

The  Court.     You  may  be  excused. 

Robert  E.  "Wadsworth  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.   Xo,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.  I  have  formed  an  opinion. 

Q.  Have  you  formed  such  an  opinion  as  would  prevent  you 
from  rendering  an  impartial  verdict  upon  the  evidence?  A.  Yes, 
sir. 

Q.  Is  that  opinion  such  that  if  it  was  contrary  to  the  evidence 
you  would  disregard  the  evidence  in  the  case?     A.   I  would. 

The  Court.     You  may  be  excused. 

George  C.  Elmer  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  I  am  not. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice  Thf-rfin?     A.   I  am  not. 

Q.   Are  your  opinions  such  as  to  preclude  you  from  convicting 
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a  defendant  of  an  offense  punishable  with  death?  A.  Not  if  the 
evidence  warrants  it. 

The  Court.     The  juror  seems  to  stand  indifferent. 

Mr.  Callahan.     The  Commonwealth  does  not  challenge. 

The  Clerk.  Prisoner,  look  upon  the  juror;  juror,  look  upon 
the  prisoner. 

The  Prisoner.     I  challenge  the  juror. 

Leonard  J.  Walker  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  I  am  not. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.  I  have. 

Q.  Have  you  formed  or  expressed  an  opinion?     A.  I  have. 

Q.  Is  the  opinion  which  you  have  formed  or  expressed  of  such 
a  character  as  would  preclude  you  rendering  a  verdict  in  ac- 
cordance with  the  evidence?     A.  In  this  case;  yes,  sir. 

The  Court.     You  may  be  excused. 

Joseph  B.  Dufault  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  I  am  not. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.  I  have  formed  an  opinion. 

Q.  Is  the  opinion  which  you  have  formed  such  an  opinion  as 
would  prevent  you  from  returning  such  a  verdict  as  would  be 
warranted  by  the  evidence?     A.  Yes. 

Q.  Do  you  mean  by  your  last  answer  to  say  that  you  would 
disregard  the  evidence  if  it  was  contrary  to  your  opinion?  A. 
Yes,  sir. 

The  Court.     You  may  be  excused. 

John  J.  Dooling  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  No,  sir;  I  am  not. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.  I  have  formed  an  opinion. 

Q.  Well,  is  the  opinion  which  you  have  formed  of  such  a 
nature  that  you  would  feel  obliged  to  follow  it,  regardless  of  the 
evidence  in  the  case?     A.  It  is. 
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Q.  If  you  were  sworn  as  a  juror  to  try  this  case  upon  your 
oath,  and  the  evidence  was  contrary  to  your  opinion,  would  you 
disregard  the  evidence  and  follow  your  opinion?     A.  I  would. 

The  Court.     You  may  be  excused. 

John  P.  Fitzsimmons  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  Xo,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  an  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.  I  have  not. 

Q.  Are  your  opinions  such  as  to  prevent  you  from  convicting 
a  defendant  of  an  offense  punishable  with  death?      A.  They  are. 

Q.  Are  your  opinions  such  that  you  would  not  vote  to  convict 
although  you  were  satisfied  of  the  defendant's  guilt  beyond  a 
reasonable  doubt?     A.  Yes. 

The  Court.     You  may  be  excused. 

Hugh  P.  Grace  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  I  am  not. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.   I  have  formed  an  opinion. 

Q.  Have  you  formed  such  an  opinion  as  would  prevent  you 
rendering  an  impartial  verdict  upon  the  evidence  as  finally  pre- 
sented?    A.  I  have. 

Q.  In  other  words,  would  you  disregard  the  evidence  if  it  was 
contrary  to  your  opinion?     A.  I  would. 

Q.  Is  your  opinion  formed  from  any  personal  knowledge  of 
this  case?     A.  Yes,  from  what  I  have  read  — 

Q.  What?     A.   From  what  I  have  read  in  the  papers. 

Q.  So,  from  an  opinion  formed  from  what  you  have  read,  you 
would  follow  that  opinion  and  disregard*  the  evidence,  no  matter 
what  it  might  be?     A.   I  would. 

The  CoiTBT.     You  may  be  excused. 

Michael  J.  Finn  —  sworn. 

Q.  (by  the  Coubt).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.   I  am  not. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice  therein?     A.  1  have  an  opinion. 
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Q.  Is  that  opinion  of  such  a  nature  that  you  would  be  pre- 
cluded and  prevented  from  rendering  an  impartial  verdict  upon 
the  evidence?     A.  Yes,  it  is. 

Q.  If  the  evidence,  no  matter  how  overwhelming  it  might  be 
one  way  or  the  other,  was  contrary  to  your  opinion,  you  would 
disregard  it?     A.  I  would. 

Q.  From  what  source  has  this  opinion  been  formed  which  you 
have?     A.  Well,  I  have  an  opinion  of  it. 

Q.  Is  it  from  any  personal  knowledge  of  the  case?     A.  No,  sir. 

Q.  Just  what  you  have  read?     A.  Yes. 

Q.  And  from  an  opinion  so  formed  you  would  disregard  the 
evidence  if  it  was  contrary  to  your  opinion?     A.  I  would. 

The  Court.     That  is  all.     You  may  be  excused. 

Charles  W.  Hutchins  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  I  am  not. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  an  opinion,  or  are  you  sensible  of  any  bias  or  prej- 
udice therein?     A.  No,  sir. 

Q.  Are  your  opinions  such  as  to  prevent  you  from  convicting 
a  defendant  of  an  offense  punishable  with  death?     A.  No,  sir. 

The  Court.     The  juror  seems  to  stand  indifferent. 

Mr.  Callahan.     The  Commonwealth  challenges. 

George  A.  Lawrence  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  No,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  an  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.  I  have  expressed  an  opinion. 

Q.  Is  that  such  an  opinion  on  your  part  as  to  prevent  you,  in 
your  judgment,  from  rendering  an  impartial  verdict  upon  the 
evidence?     A.  Not  if  the  evidence  convicted. 

Q.  Are  your  opinions  such  that  you  would  not  convict  al- 
though the  evidence  satisfied  you  of  the  defendant's  guilt?  A. 
No,  sir. 

Q.  If  the  offense  was  punishable  with  death?     A.  No,  sir. 

The  Court.     The  juror  seems  to  stand  indifferent. 

Mr.  Callahan.     The  Commonwealth  challenges. 
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Roy  H.  Mixer  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  I  am  not. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  prejudice  or 
any  bias  therein?     A.  I  have  formed  an  opinion. 

Q.  Well,  is  the  opinion  which  you  have  formed  of  such  a 
character  as  would  prevent  you  rendering  an  impartial  verdict 
upon  all  the  evidence?     A.  It  would  not. 

Q.  By  your  last  answer  do  you  mean  that  you  would  render  a 
verdict  in  accordance  with  the  evidence,  no  matter  what  your 
opinion  might  have  been  on  the  subject?     A.  It  would. 

Q.  Are  your  opinions  such  as  to  preclude  you  from  convicting 
a  defendant  of  an  offense  punishable  with  death?     A.  No,  sir. 

The  Court.     The  juror  seems  to  stand  indifferent. 

Mr.  Callahan.     The  Commonwealth  challenges. 

Oscar  D.  Hartwell  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  I  am  not. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?  A.  Well,  I  have  formed  an  opinion  and  expressed 
it  very  strongly. 

Q.  Well,  is  the  opinion  which  you  have  formed  and  expressed 
of  such  a  character  as  to  prevent  you  from  rendering  an  im- 
partial verdict  on  all  the  evidence  as  it  might  be  finally  pre- 
sented? A.  Well,  the  evidence  would  have  to  be  pretty  strong 
in  one  direction. 

Q.  Well,  is  your  opinion  such  that  you  would  not  be  able  to 
rr-nrlf^r  in  this  case  an  impartial  verdict  upon  the  law  and  the 
evidence?  A.  Well,  I  should  try  to,  but  I  have  got  very  strong 
feelings  in  the  matter,  and  the  evidence  would  have  to  be  very 

■;'£- 
The  Court.     You  may  be  excused. 

Harry  W.  Wixaxs —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  No,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
ndice  therein?     A.  No,  sir. 
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Q.  Are  your  opinions  such  as  to  preclude  you  or  prevent  you 
from  convicting  a  defendant  of  an  offense  punishable  with 
death?     A.  No,  sir. 

The  Court.     The  juror  seems  to  stand  indifferent. 

Mr.  Callahan.     The  Commonwealth  does  not  challenge. 

The  Clerk.  Prisoner,  look  upon  the  juror;  juror,  look  upon 
the  prisoner. 

The  Prisoner.     The  prisoner  does  not  challenge. 

Accepted  and  sworn  as  the  fifth  juror. 

Benjamin  L.  Bragg  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
the  deceased?     A.  I  am  not. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  an  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?  A.  I  have  no  interest  in  the  case  and  no  prej- 
udice.    I  have  probably  expressed  an  opinion. 

Q.  Have  you  expressed  any  opinion  which  would  affect  you  in 
arriving  at  a  verdict  upon  the  evidence?     A.  No,  sir. 

Q.  Are  your  opinions  such  as  to  prevent  you  convicting  a 
defendant  of  an  offense  punishable  with  death?     A.  No,  sir. 

The  Court.     The  juror  seems  to  stand  indifferent. 

Mr.  Callahan.     The  Commonwealth  challenges. 

F.  Raymond  Daboll  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
the  deceased?     A.  No,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.  No,  sir. 

Q.  Are  your  opinions  such  as  to  preclude  you  from  convicting 
the  defendant  of  an  offense  punishable  with  death?    A.  They  are. 

Q.  Are  your  opinions  such  that  you  would  not  convict  al- 
though you  were  satisfied  beyond  a  reasonable  doubt  of  the 
defendant's  guilt?     A.  They  are. 

Q.  What  say?     A.  They  are. 

The  Court.     You  may  be  excused. 

Charles  Graham  —  sworn. 
Q.  (by  the  Court).     Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  No,  sir. 
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Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?  A.  In  conversation  I  may  have  formed  an  opinion 
and  expressed  it. 

Q.  Do  you  have  any  opinion,  or  have  you  formed  and  ex- 
pressed any  opinion,  which  would  prevent  you  from  rendering  an 
impartial  verdict  upon  all  the  evidence  in  the  case?     A.  No,  sir. 

Q.  Are  your  opinions  such  as  to  preclude  you  from  convicting 
the  defendant  of  an  offense  punishable  with  death?     A.  No,  sir. 

The  Court.     The  juror  seems  to  stand  indifferent. 

Mr.  Callahan.     The  Commonwealth  does  not  challenge. 

The  Clerk.  Prisoner,  look  upon  the  juror;  juror,  look  upon 
the  prisoner. 

The  Prisoner.     The  prisoner  does  not  challenge. 

Accepted  and  sworn  as  the  sixth  juror. 

George  Ezekiel  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  No,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?  A.  I  have  not  expressed  it  in  the  case,  but  I  have 
a  bias  or  prejudice. 

Q.  Is  that  bias  or  prejudice  which  you  have  such  as  would 
prevent  you  from  rendering  an  impartial  verdict  upon  the  evi- 
dence which  would  be  finally  presented?  A.  I  should  try  not  to, 
but  I  should  imagine  it  would  have  an  impression. 

The  Court.     Well,  I  think  you  may  be  excused. 

John  P.  Donovan — sworn. 

Q.  (by  the  CotJBT).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.   No. 

(,).  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.   I  have  not. 

Q.^Are  your  opinions  such  as  to  preclude  you  from  convicting 
;i  defendant  of  an  offense  punishable  with  death?     A.  Yes. 

Q.  Are  your  opinions  9uch  that  you  would  not  convict  al- 
though you  were  satisfied  beyond  a  reasonable  doubt  of  the 
adant's  guilt?     A.  Yes. 

The  Coi  :-!.      You  may  be  excused. 
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Edmund  H.  Smith  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  No,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?    A.  Yes,  I  have  an  opinion  and  I  have  expressed  it. 

Q.  Is  that  opinion  which  you  have,  and  which  you  have  ex- 
pressed, of  such  a  character  as  to  prevent  you  from  rendering  an 
impartial  verdict  upon  all  the  evidence?     A.  It  would;  yes. 

Q.  Is  it  of  such  a  character  that  if  it  was  contrary  to  the  evi- 
dence you  would  adhere  to  your  opinion  and  disregard  the  evi- 
dence?    A.  Yes. 

The  Court.     You  may  be  excused. 

Lewis  C.  Small  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  I  am  not. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.  I  have  formed  an  opinion. 

Q.  Have  you  formed  such  an  opinion  as  would  prevent  you 
from  rendering  an  impartial  verdict  upon  all  the  evidence?  A. 
I  have  not. 

Q.  If  you  should  be  drawn  as  a  juror  here  do  you  think  you 
would  be  able  to  act  impartially,  without  regard  to  any  opinion 
formed  or  expressed?     A.  I  would. 

Q.  Are  your  opinions  such  as  to  preclude  you  from  convicting 
a  defendant  of  an  offense  punishable  with  death?  A.  It  would 
not. 

The  Court.     The  juror  seems  to  stand  indifferent. 

Mr.  Callahan.     The  Commonwealth  does  not  challenge. 

The  Clerk.  Prisoner,  look  upon  the  juror;  juror,  look  upon 
the  prisoner. 

The  Prisoner.     I  challenge  the  juror. 

Charles  S.  Tarbell  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  at 
the  bar  or  to  the  deceased?     A.  I  am  not. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  prejudice  or 
bias  therein?    A.  I  have  formed  an  opinion  and  have  expressed  it. 
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Q.  "Would  the  opinion  which  you  have  formed  and  expressed 
prevent  you  from  rendering  an  impartial  verdict  upon  all  the 
evidence?     A.  I  think  it  would. 

The  Court.     You  may  be  excused. 

Azarde  LeClair  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  Xo,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.  I  have  formed  an  opinion. 

Q.  Is  the  opinion  which  you  have  formed  such  an  opinion  as 
would  prevent  your  rendering  an  impartial  verdict  upon  the  law 
and  the  evidence  as  finally  presented?     A.  Yes,  sir. 

Q.  You  feel  that  you  could  not  act  impartially  in  this  case  if 
you  were  drawn  as  a  juror?     A.  I  do,  sir. 

The  Court.     You  may  be  excused. 

Henry  S.  Durkee  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  I  am  not. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.  I  have  formed  and  expressed  an  opinion. 

Q.  Is  the  opinion  which  you  have  formed  and  expressed  of 
such  a  character  that  it  would  prevent  you  from  rendering  an 
impartial  verdict  upon  all  the  evidence?     A.  I  don't  think  so. 

Q.  If  you  were  drawn  as  juror  could  you  decide  the  case  and 
render  such  a  verdict  as  was  in  accordance  with  the  evidence, 
regardless  of  your  opinion?     A.  I  think  I  could,  sir. 

Q.  Are  your  opinions  such  as  to  preclude  you  from  convicting 
a  defendant  of  an  offense  punishable  with  death?  A.  They 
are. 

Q.  Are  your  opinions  such  that  you  would  not  convict,  al- 
though you  were  satisfied  of  the  defendant's  guilt  beyond  a 
reasonable  doubt?     A.  I  would  not. 

The  Court.     You  may  be  excused. 

Alfred  E.  Davey  —  sworn. 
Q.  (by  the  Court).     Are  you  related  either  to  the  prisoner  at 
the  bar  or  to  the  deceased?     A.  I  am  not. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
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expressed  any  opinion,  or  are  you  conscious  of  any  prejudice  or 
bias  therein?     A.  I  have  formed  an  opinion. 

Q.  Is  the  opinion  which  you  have  formed  of  such  a  character 
that  it  would  prevent  you  from  rendering  an  impartial  verdict 
upon  all  the  evidence?     A.  I  think  not. 

Q.  Are  your  opinions  such  as  to  preclude  you  from  convicting 
a  defendant  of  an  offense  punishable  with  death?    A.  They  would. 

Q.  Are  your  opinions  such  that  you  would  not  convict,  al- 
though you  were  satisfied  of  the  defendant's  guilt  upon  the  evi- 
dence, beyond  a  reasonable  doubt?     A.  They  would. 

The  Court.  You  may  be  excused.  We  will  now  adjourn 
until  2  o'clock.  I  want  to  say  to  the  men  who  are  summoned 
here  as  jurors,  and  who  have  not  yet  been  called,  that  they 
should  be  here  promptly  at  2  o'clock,  so  that  there  may  be  no 
delay. 

Adjourned  to  2  p.m. 


AFTERNOON  SESSION. 

The  court  came  in  at  2.05.  The  six  jurors  accepted  at  the 
morning  session  were  polled. 

James  F.  Cronin  —  sioorn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  No,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.  Yes,  sir. 

Q.  Have  you  formed  or  expressed  an  opinion?     A.  Yes,  sir. 

Q.  Is  the  opinion  which  you  have  formed  and  expressed  such 
as  to  prevent  you  from  rendering  an  impartial  verdict  upon  the 
evidence?     A.  No,  sir. 

Q.  Are  your  opinions  such  as  to  preclude  you  from  convicting 
a  defendant  of  an  offense  punishable  with  death?     A.  No,  sir. 

The  Court.     The  juror  seems  to  stand  indifferent. 

Mr.  Callahan.     The  Commonwealth  does  not  challenge. 

The  Clerk.  Juror,  look  upon  the  prisoner;  prisoner,  look 
upon  the  juror. 

The  Prisoner.     The  prisoner  does  not  challenge. 

Accepted  and  sworn  as  the  seventh  juror. 
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Charles  H.  Bugbee  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  No,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  prejudice  or 
bias  therein?     A.  I  think  I  have  expressed  an  opinion. 

Q.  Have  you  any  opinion  which  would  prevent  you  rendering 
an  impartial  verdict  upon  the  evidence?     A.  I  don't  think  so. 

Q.  Are  your  opinions  such  as  to  preclude  you  from  convicting 
a  defendant  of  an  offense  punishable  by  death?  A.  Not  if  the 
evidence  was  sufficiently  strong,  I  shouldn't  have. 

The  Court.     The  juror  seems  to  stand  indifferent. 

Mr.  Callahan".     The  Commonwealth  does  not  challenge. 

The  Clerk.  Prisoner,  look  upon  the  juror;  juror,  look  upon 
the  prisoner. 

The  Prisoner.     I  challenge  the  juror. 

Vincent  D.  P.  Sheehan — sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the. deceased?     A.  No,  sir;  I  am  not. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.  I  have  expressed  an  opinion,  that  is  all. 

Q.  Have  you  expressed  any  opinion,  or  have  you  any  opinion, 
which  would  prevent  your  rendering  an  impartial  verdict  upon 
the  evidence?     A.  I  think  it  would. 

Q.  Do  you  mean  by  your  last  answer  that  you  would  not 
render  an  impartial  verdict  upon  the  evidence?  A.  Well,  I  do 
not  believe  in  capital  punishment,  especially  in  this  case. 

Q.  I  haven't  asked  you  about  capital  punishment.  A.  That  is 
the  reason  why  I  say  I  don't  think  I  could  express  an  opinion 
but  what  could  be  changed. 

Q.  Are  your  opinions  such  with  reference  to  capital  punish- 
ment that  you  would  not  convict  although  you  were  satisfied  of 
the  dfff-ndant's  guilt  beyond  a  reasonable  doubt?  A.  Well,  I 
don't  think  I  could  convict. 

The  Coubt.     You  may  be  excused. 

Ernest  M.  Bennett  —  sworn. 
Q.  (by  the  Court).     Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  No,  sir. 

Q.    Hav<    you  any  interest  in  the  case,  or  have  you  formed  or 
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expressed  any  opinion,  or  are  you  conscious  of  any  prejudice  or 
bias  therein?     A.  I  have  not. 

Q.  Are  your  opinions  such  as  to  preclude  you  from  convicting 
a  defendant  of  an  offense  punishable  with  death?     A.  No,  sir. 

The  Court.     The  juror  seems  to  stand  indifferent. 

Mr.  Callahan.     The  Commonwealth  does  not  challenge. 

The  Clerk.  Prisoner,  look  upon  the  juror;  juror,  look  upon 
the  prisoner. 

The  Prisoner.     The  prisoner  does  not  challenge. 

Accepted  and  sworn  as  the  eighth  juror. 

James  C.  Donegan  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  No,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.  No,  sir. 

Q.  Are  your  opinions  such  as  to  preclude  you  from  convicting 
a  defendant  of  an  offense  punishable  with  death?     A.  Yes,  sir. 

Q.  Are  your  opinions  such  that  you  would  not  convict  although 
the  evidence  satisfied  you  beyond  a  reasonable  doubt  of  the  de- 
fendant's guilt?     A.  Yes,  sir. 

Q.  If  you  were  sworn  as  a  juror  in  this  case,  where  the  punish- 
ment was  death,  would  you  disregard  the  evidence  and  fail  to 
return  a  verdict  of  guilty  because  you  do  not  believe  in  capital 
punishment?     A.  Yes,  sir. 

The  Court.     You  may  be  excused. 

Alfred  S.  Packard  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  No. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?  A.  I  have  a  decided  opinion  that  could  not  be 
changed. 

Q.  Have  you  such  an  opinion  as  would  prevent  you  from 
rendering  a  verdict  in  accordance  with  the  evidence?  A.  I 
should  go  by  the  present  opinion  that  I  have. 

Q.  If  you  were  sworn  as  a  juror  to  try  the  case  upon  the  law 
and  the  evidence  would  you  violate  your  oath  and  decide  the 
case  in  accordance  with  your  opinion,  if  that  opinion  was  con- 
trary to  the  evidence?     A.  I  should  decide  just  as  I  now  say. 
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Q.  Do  you  understand  the  question?  A.  Nothing  would 
change  my  present  view*. 

The  Court.     Read  the  question. 

Q.  [Read  by  stenographer.]  A.  I  should  not  violate  my  oath, 
but  I  should  have  the  same  opinion  and  nothing  could  change  that. 

Q.  Would  you  act  upon  your  opinion  or  would  you  act  upon 
the  evidence?  A.  I  should  act  on  the  evidence  if  it  is  sufficient 
to  my  mind  to  influence  me  in  the  decision  that  I  now  have 
made. 

Q.  Are  you  able  to  pass  upon  the  sufficiency  of  the  evidence 
in  this  case,  or  any  other  case  without  having  heard  it?    A.  I  am. 

The  Court.     You  may  be  excused. 

JOHX    McDoXOGHUE  —  SWOTtl. 

The  Clerk.     Your  name  is  returned  James  McDonoghue. 

Q.  (by  the  Court).  "What  is  your  name?  A.  John  Mc- 
Donough. 

The  Court.     What  is  the  name  in  the  venire? 

The  Clerk.  M-c-D-o-n-o-g-h-u-e;  it  is  on  the  list  just  as  it  is 
in  the  venire. 

Q.  (by  the  Court).  How  do  you  spell  your  name?  A. 
D-o-n-o-u-g-h. 

Q.  Your  name  is  not  McDonoghue?  A.  My  name  is  Mc- 
Donough. 

Q.  Where  do  you  live?     A.  Ludlow. 

Q.  You  were  served  with  a  summons  to  appear  here  as  a 
juror?     A.   Yes,  sir. 

Q.  In  this  case?     A.  YTes,  sir. 

Q.  Are  you  related  either  to  the  prisoner  at  the  bar  or  to  the 
deceased?     A.  Xo,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  j-ou  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.  Xo,  sir. 

Q.  Are  your  opinions  such  as  to  preclude  you  from  convicting 
a  defendant  of  an  offense  punishable  with  death?     A.  No,  sir. 

The  CoUBT.     The  juror  seems  to  stand  indifferent. 

Mr.  Callahan.     The  Commonwealth  challenges. 

Charles  R.  Dunbar  —  sworn. 
Q.  (by  the  Court).     Arc  you  related  to  either  the  prisoner  at 
the  bar  or  to  the  deceased?     A.  I  am  not. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
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expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.  I  have  formed  an  opinion. 

Q.  Have  you  formed  such  an  opinion  as  would  prevent  you 
from  rendering  an  impartial  verdict  upon  the  evidence?  A.  It 
would. 

Q.  You  feel  that  you  could  not  render  a  fair  verdict  upon  the 
evidence  in  view  of  your  opinion?     A.  I  could  not. 

The  Court.     You  may  be  excused. 

George  W.  Robbins  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  at 
the  bar  or  to  the  deceased?     A.  No,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.  I  have  formed  an  opinion. 

Q.  Is  that  opinion  which  you  have  formed  or  expressed  of 
such  a  character  that  you  would  be  prevented  from  rendering  a 
verdict  in  accordance  with  the  evidence?     A.  No,  sir. 

Q.  Are  your  opinions  such  as  to  preclude  you  from  convicting 
a  defendant  of  an  offense  punishable  with  death?     A.  Yes,  sir. 

Q.  Are  your  opinions  such  that  you  would  not  convict,  al- 
though you  were  satisfied  of  the  defendant's  guilt  beyond  a 
reasonable  doubt?     A.  Yes,  sir. 

The  Court.     You  may  be  excused. 

Raymond  A.  Call  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  No,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.  I  have  formed  an  opinion. 

Q.  Is  that  opinion  which  you  have  formed  such  an  opinion  as 
would  prevent  your  rendering  a  verdict  in  accordance  with  the 
evidence?     A.  Yes,  sir. 

Q.  If  the  evidence  should  lead  to  a  conclusion  one  way  or  the 
other,  with  overwhelming  force,  would  you  still  disregard  the 
evidence  and  adhere  to  your  opinion?  A.  I  couldn't  change 
from  my  opinion  in  this  case. 

The  Court.     You  may  be  excused. 
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Charles  A.  Caldwell  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
the  deceased?     A.  Xo,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  bias  or  prejudice 
therein?     A.  I  have  formed  and  expressed  an  opinion. 

Q.  Is  that  opinion  which  you  have  formed  and  expressed  of 
such  a  character  as  would  prevent  you  from  rendering  a  verdict 
in  accordance  with  the  evidence?     A.  Xo,  sir. 

Q.  Without  reference  to  any  opinion  which  you  may  have 
formed,  would  you  in  your  judgment  be  able  to  render  a  verdict 
in  accordance  with  the  law  and  the  evidence  as  finally  pre- 
sented?    A.  Yes,  sir. 

Q.  Are  your  opinions  such  as  to  prevent  you  from  convicting 
a  defendant  of  an  offense  punishable  with  death?     A.  Xo,  sir. 

Mr.  Callahan.     The  Commonwealth  does  not  challenge. 

The  Clerk.  Prisoner,  look  upon  the  juror;  juror,  look  upon 
the  prisoner. 

The  Prisoner.     I  challenge  the  juror. 

Daniel  F.  Keefe  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  Xo,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  prejudice  or 
bias  therein?     A.  I  have. 

Q.  You  have  formed  an  opinion?     A.  I  have. 

Q.  Have  vou  expressed  an  opinion?     A.  Well,  in  some  degree. 

Q.  Is  the  opinion  which  you  may  have  formed  or  expressed  of 
such  a  character  as  would  prevent  your  rendering  an  impartial 
verdict  upon  the  evidence?     A.  I  think  so,  in  this  case. 

The  Court.     You  may  be  excused. 

Edward  F.  Tower  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  Xo. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  prejudice  or 
bias  therein?     A.  Yes,  sir. 

Q.  Have  you  formed  any  opinion?     A.  Yes,  sir. 

Q.   Is  your  opinion  of  such  a  character  that  you  would  be  pre- 
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vented  from  rendering  an  impartial   verdict?       A.  In   this   par- 
ticular case,  yes,  sir. 

The  Court.     You  may  be  excused. 

Charles  A.  McCarthy  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  I  am  not,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.  I  have  expressed  an  opinion. 

Q.  Is  the  opinion  which  you  have  expressed  such  an  opinion 
that  it  would  prevent  you  from  rendering  a  verdict  according  to 
the  evidence?     A.  It  is  not. 

Q.  Are  your  opinions  such  as  to  preclude  you  from  convicting 
a  defendant  of  an  offense  punishable  by  death?     A.  It  isn't;    no. 

The  Court.     The  juror  seems  to  stand  indifferent. 

Mr.  Callahan.     The  Commonwealth  challenges. 

Charles  S.  Potter  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  at 
the  bar  or  to  the  deceased?     A.  No,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinions,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.  I  have  formed  and  expressed  an  opinion. 

Q.  Well,  would  the  opinion  so  formed  and  expressed,  in  your 
judgment,  prevent  your  rendering  an  impartial  verdict  upon  the 
evidence?     A.  I  believe  it  would,  in  this  case;  yes,  sir. 

Q.  Well,  if  you  were  sworn  as  a  juror  in  this  case  wouldn't  you 
be  able  to  render  a  verdict  in  accordance  with  the  law  and  the 
evidence?  A.  I  believe  that  I  am  biased  in  this  case  so  that  I 
could  not. 

Q.  Do  you  mean  by  that  that  you  are  so  biased  that  you  would 
violate  your  oath  as  a  juror  on  account  of  some  prejudice  that  you 
might  have  formed  —     A.  Yes,  sir. 

Q.  —  prior  to  hearing  the  evidence?    A.  Yes,  sir;   I  do. 

Q.  Well,  if  you  were  sworn  as  a  juror  would  you  refuse  to 
decide  the  case  in  accordance  with  the  evidence,  unless  the  evi- 
dence met  your  preconceived  notions  about  the  case?  A.  I  didn't 
just  get  that  question. 

Q.  I  understand  you  to  say  that  you  are  conscious  of  some  bias 
or  prejudice  in  this  case  —     A.  Yes,  sir. 

Q.  —  without  reference  to  which  side  it  may  be  on.    I  now  ask 
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you  "whether  your  bias  or  prejudice  is  of  such  a  character  that  if 
you  were  sworn  as  a  juror  and  heard  the  evidence  in  this  case, 
you  would  refuse  to  decide  the  case  in  accordance  with  the  evi- 
dence, unless  the  evidence  was  in  accordance  with  your  prejudices 
previously  formed?  A.  I  have  my  mind  made  up  on  certain 
things,  which  I  don't  believe  I  can  ever  change,  —  in  connection 
with  this  case. 

Q.  You  say  you  wouldn't  change  your  mind,  although  the 
evidence  showed  you  were  wrong?     A.  Yes,  sir. 

Q.  And  you  would  fail  to  render  a  verdict  in  accordance  with 
the  evidence  unless  it  met  with  your  preconceived  opinion  about 
the  case?     A.  Yes,  sir. 

The  Court.     You  may  be  excused. 

Hexrie  A.  Prouty  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  I  am  not. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?  A.  I  have  interest  in  the  case,  that  the  deceased 
was  an  intimate  friend  of  Mrs.  Prouty's.  I  have  formed  and  ex- 
pressed a  decided  opinion  in  this  case. 

Q.  Well,  is  your  interest  in  the  case,  if  you  have  any,  and  your 
opinions  as  expressed  and  formed,  of  such  character  that  you 
think  it  would  preclude  you  from  rendering  a  fair  verdict  upon 
the  evidence?     A.   No. 

The  Court.     The  juror  seems  to  stand  indifferent. 

Mr.  Callahan.     The  Commonwealth  does  not  challenge. 

The  Clerk.  Prisoner,  look  upon  the  juror;  juror,  look  upon 
the  prisoner. 

Mr.  Stapleton.  Did  your  Honor  ask  about  capital  punish- 
ment? 

The  Court.     Xo,  I  did  not. 

Q.  Are  your  opinions  such  as  to  preclude  you  from  convicting 
a  defendant  of  an  offense  punishable  with  death?     A.  No,  sir. 

The  Prisoner.     I  challenge  the  juror. 

John  H.  Healy  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  I  am  not. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.  1  have  formed  an  opinion. 
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Q.  Is  your  opinion  so  formed  of  such  a  character  as  would  pre- 
clude you  from  rendering  an  impartial  verdict  upon  the  evidence? 
A.  It  is. 

The  Court.     You  may  be  excused. 

Julian  R.  Albee  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  I  am  not. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.  I  have  formed  an  opinion. 

Q.  Is  your  opinion  so  formed  of  such  a  character  as  would  pre- 
clude you  from  rendering  a  verdict  in  accordance  with  the  evi- 
dence?    A.  It  would  not. 

Q.  Are  your  opinions  such  as  to  prevent  you  from  convicting 
a  defendant  of  an  offense  punishable  with  death?  A.  It  would 
not. 

The  Court.     The  juror  seems  to  stand  indifferent. 

Mr.  Callahan.     The  Commonwealth  does  not  challenge. 

The  Clerk.  Prisoner,  look  upon  the  juror;  juror,  look  upon 
the  prisoner. 

Mr.  Stapleton.     The  prisoner  does  not  challenge. 

Accepted  and  swTorn  as  the  ninth  juror. 

Charles  E.  Thunert  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  No,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  prejudice  or 
bias  therein?      A.  No,  sir. 

Q.  Are  your  opinions  such  as  to  preclude  you  from  convicting 
a  defendant  of  an  offense  punishable  with  death?     A.  No,  sir. 

The  Court.     The  juror  seems  to  stand  indifferent. 

Mr.  Callahan.     The  Commonwealth  challenges. 

John  W.  Reed  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  I  am  not. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.  I  have  formed  and  expressed  an  opinion. 
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Q.  Is  the  opinion  which  you  have  formed  and  expressed  of 
such  a  character  as  would  prevent  you  rendering  an  impartial 
verdict  upon  the  evidence?     A.  It  is. 

The  Court.     You  may  be  excused. 

Fred  H.  Sturtevaxt  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  I  am  not. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  prejudice  or 
bias  therein?     A.  I  have  not. 

Q.  Are  your  opinions  such  as  to  preclude  you  from  convicting 
a  defendant  of  an  offense  punishable  with  death?     A.  They  are. 

Q.  Are  your  opinions  such  that  you  would  fail  to  convict, 
although  you  were  satisfied  of  the  defendant's  guilt  beyond  a 
reasonable  doubt?     A.  They  are. 

The  Court.     You  may  be  excused. 

Lewis  J.  Ball  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  I  don't  understand. 

Q.  Are  you  deaf?     A.  I  am;  quite  deaf. 

The  Court.  Well,  I  think  that  is  a  ground  for  excuse,  and  if 
you  are  unable  to  hear  you  ought  to  be  excused. 

Arthur  C.  Harvey  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  at 
the  bar  or  to  the  deceased?     A.   No. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?  A.  Both  formed  and  expressed  an  opinion,  and 
also  bias. 

Q.  Is  the  opinion  which  you  have  formed  or  expressed,  or  the 
bias  which  you  have,  of  such  a  character  as  to  prevent  you  ren- 
dering an  impartial  verdict  upon  the  evidence?     A.  Yes,  sir. 

The  Court.     You  may  be  excused. 

Charles  B.  Porter  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
the  deceased?     A.  No,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
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udice  therein?  A.  I  have  formed  an  opinion  and  expressed 
one. 

Q.  Is  the  opinion  which  you  have  formed  and  expressed  of 
such  a  character  as  to  prevent  you  rendering  a  verdict  in  accord- 
ance with  the  evidence?     A.  I  think  it  would  be. 

Q.  Do  you  think  you  would  be  unable  to  render  a  verdict  in 
accordance  with  the  evidence?     A.  I  think  so,  in  this  case. 

The  Court.     You  may  be  excused. 

Alva  L.  DeGray  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  No,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  prejudice  or 
bias  therein?  A.  I  have  formed  an  opinion  and  expressed  one; 
yes. 

Q.  Is  the  opinion  which  you  have  formed  and  expressed  of 
such  a  character  as  would  prevent  you  returning  an  impartial 
verdict  upon  all  the  evidence  as  presented?     A.  No,  sir. 

Q.  Are  your  opinions  such  as  would  preclude  you  from  con- 
victing a  defendant  of  an  offense  punishable  with  death?  A. 
Yes. 

Q.  x\re  your  opinions  such  that  you  would  not  convict  al- 
though you  were  satisfied  of  the  defendant's  guilt  beyond  a 
reasonable  doubt?     A.  Yes. 

The  Court.     You  may  be  excused. 

William  L.  Plowman  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  at 
the  bar  or  to  the  deceased?     A.  No,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.  I  have  formed  an  opinion. 

Q.  Well,  is  the  opinion  which  you  have  formed  of  such  a  char- 
acter as  to  prevent  you  rendering  an  impartial  verdict  upon  the 
evidence?     A.  It  certainly  would. 

The  Court.     You  may  be  excused. 

William  Brown  —  sworn. 
Q.  (by  the   Court).      Where   do   you  live,    Mr.   Brown?     A. 
Bonds  ville. 

Q.  How   long   have   you   been   under   the    doctor's    care?     A. 


EXAMINATION  OF  JURORS.  51 

About  two  years.  I  had  an  operation  performed  over  a  year  ago 
and  I  have  not  recovered  from  it  yet. 

The  Court.  There  is  a  certificate  presented  by  this  jury- 
man, from  Dr.  Gaffney  of  Ware,  who  says  that  Mr.  Brown  has 
been  under  his  care,  and  that  jury  duty  and  confinement  would 
be  injurious  to  him.  Is  there  any  objection  by  either  side  to 
his  being  excused? 

Mr.  Callahan.     Xo,  your  Honor. 

The  Court.     You  may  be  excused,  Mr.  Brown. 

Richard  J.  Fitzgerald  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  at 
the  bar  or  to  the  deceased?     A.  No,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.  Yes. 

Q.  Have  you  formed  an  opinion?     A.  Yes. 

Q.  Is  the  opinion  which  you  have  formed  of  such  a  character 
that  it  would  prevent  your  rendering  a  verdict  in  accordance 
with  the  evidence?     A.  Yes. 

Q.  Well,  is  the  opinion  such  that  you  would  disregard  the 
evidence  no  matter  what  the  evidence  might  be  in  the  case?  A. 
Yes. 

Q.  And  without  hearing  any  evidence?     A.  Yes. 

The  Court.     You  may  be  excused. 

Henry  L.  Walbridge  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  Xo,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.  Yes,  sir. 

Q.  Have  you  formed  an  opinion?     A.  Yes,  sir. 

Q.  Well,  is  that  opinion  such  an  opinion  as  would  prevent  you 
from  rendering  a  verdict  in  accordance  with  the  evidence?  A. 
If  the  evidence  would  not  be  in  accordance  with  my  opinion  it 
would,  sir. 

Q.  Well,  would  you  disregard  the  evidence  if  it  did  not  coin- 
cide with  your  opinion?     A.  I  would,  sir. 

The  Court.     You  may  be  excused. 
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Israel  Cohen  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  No,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.  Yes,  sir. 

Q.  Have  you  formed  an  opinion?     A.  Yes,  sir. 

Q.  Is  that  opinion  of  such  a  character  that  you  could  not 
render  a  verdict  according  to  the  evidence?     A.  No,  sir. 

Q.  Did  you  say  no?     A.  No,  sir. 

Q.  Do  you  think,  if  you  were  to  serve  as  a  juror  in  this  case, 
you  could  decide  the  case  in  accordance  with  the  evidence,  with- 
out reference  to  any  opinion  which  you  had  previously  had?  A. 
Yes. 

Q.  x\re  your  opinions  such  as  to  preclude  you  from  convicting 
a  defendant  of  an  offense  punishable  with  death?     A.  Yes,  sir. 

Q.  Are  you  opposed  to  capital  punishment?     A.  Yes,  sir. 

Q.  On  what  ground?  A.  I  do  not  believe  in  capital  punish- 
ment. 

Q.  Are  your  opinions  such  that  you  would  not  convict  even  if 
you  were  satisfied  of  the  defendant's  guilt  beyond  a  reasonable 
doubt?     A.  No,  sir. 

The  Court.     Well,  the  juror  seems  to  stand  indifferent. 

Mr.  Callahan.     The  Commonwealth  challenges. 

Maurice  Walsh  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  No,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.  I  have  formed  and  expressed  an  opinion. 

Q.  Is  that  opinion  of  such  a  character  as  would  prevent  your 
rendering  an  impartial  verdict  upon  the  evidence?     A.  Yes,  sir. 

Q.  You  feel  that  you  could  not  try  the  case  and  decide  it  in 
accordance  with  the  evidence  presented?     A.  Yes. 

The  Court.     You  may  be  excused. 

George  Inglis  —  sworn. 
Q.  (by  the  Court).     Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  No,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
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expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.  I  have  formed  an  opinion. 

Q.  Have  you  formed  such  an  opinion  as  would  prevent  your 
rendering  a  verdict  in  accordance  with  the  evidence  as  pre- 
sented?    A.  Xo,  sir. 

Q.  Are  your  opinions  such  as  to  preclude  you  from  convicting 
a  defendant  of  an  offense  punishable  with  death?     A.    No,  sir. 

The  Court.     The  juror  seems  to  stand  indifferent. 

Mr.  Callahan.     The  Commonwealth  does  not  challenge. 

The  Clerk.  Prisoner,  look  upon  the  juror;  juror,  look  upon  the 
prisoner. 

The  Prisoner.     The  prisoner  does  not  challenge. 

Accepted  and  sworn  as  the  tenth  juror. 

Olivier  Desjardins  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.   Xo,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion?     A.   I  have. 

Q.  Or  are  you  conscious  of  any  prejudice  or  bias?  A.  Cer- 
tainly. 

Q.  You  say  you  have  formed  an  opinion?     A.  I  have,  sir. 

Q.  Is  the  opinion  which  you  have  formed  of  such  a  character 
as  to  prevent  you  from  deciding  the  case  upon  the  evidence? 
A.   Yes. 

Q.  Are  you  able  to  make  that  statement  without  any  knowl- 
edge of  what  the  evidence  might  be  on  the  one  side  or  the 
other?     A.   Yes. 

The  COURT.      You  may  be  excused. 

Robert  E.  Xewcomb  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.   Xo,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.   I  have  formed  a  very  decided  opinion. 

Q.  Is  that  opinion  of  such  a  character  that  you  would  be  pre- 
vented, in  your  judgment,  from  rendering  a  verdict  in  accordance 
with  the  evidence?  A.  It  would  have  to  be  very  substantial 
evidence. 

Q.    Well,    luppose  that  the  evidence  convinced  you  contrary  to 
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your  previously  formed  opinion,  —  which  would  govern  you,  the 
evidence  or  your  opinion?  A.  I  would  try  to  be  governed  by 
the  evidence. 

Q.  Are  your  opinions  such  as  to  preclude  you  from  convicting 
a  defendant  of  an  offense  punishable  with  death?     A.  No,  sir. 

The  Court.     The  juror  seems  to  stand  indifferent. 

Mr.  Callahan.     The  Commonwealth  challenges. 

Robert  L.  Cordner  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  I  am  not. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.  I  have  formed  and  expressed  an  opinion. 

Q.  Is  the  opinion  which  you  have  formed  and  expressed  of 
such  a  character  as  would  preclude  you  from  rendering  a  verdict 
in  accordance  with  the  law  and  the  evidence  as  finally  presented? 
A.  It  is  not. 

Q.  Are  your  opinions  such  as  to  preclude  you  from  convicting 
a  defendant  of  an  offense  punishable  with  death?     A.  It  is  not. 

The  Court.     The  juror  seems  to  stand  indifferent. 

Mr.  Callahan.     The  Commonwealth  does  not  challenge. 

The  Clerk.  Prisoner,  look  upon  the  juror;  juror,  look  upon 
the  prisoner. 

The  Prisoner.     I  challenge  the  juror. 

Edward  P.  Donovan  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  at 
the  bar  or  to  the  deceased?     A.  No. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.  Yes,  sir. 

Q.  Have  you  formed  and  expressed  an  opinion?  A.  Yes, 
sir. 

Q.  Is  the  opinion  which  you  formed  and  expressed  of  such 
character  as  to  prevent  you  from  rendering  an  impartial  verdict? 
A.  Yes,  sir. 

Q.  If  you  are  sworn  as  a  juror  to  try  this  case,  and  you  are 
satisfied  that  the  case  ought  to  be  decided  one  way  or  the  other, 
would  you  still  ignore  the  evidence  —     A.  Yes,  sir. 

Q.  — and  decide  it  in  accordance  with  your  opinions,  pre- 
viously formed?     A.  Yes,  sir. 
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Q.  And  would  do  that  without  knowing  what  the  evidence  was 
going  to  be?     A.  Yes,  sir. 

The  Court.     You  may  be  excused. 

Herbert  L.  Baldwin  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  I  am  not. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.  I  have  formed  an  opinion. 

Q.  Is  the  opinion  which  you  formed  of  such  a  character  as 
would  prevent  your  rendering  a  verdict  in  accordance  with  the 
evidence?     A.  It  would. 

Q.  And  are  you  able  to  say  that  without  knowing  what  the 
evidence  would  be?     A.   I  am. 

Q.  In  other  words,  would  you  disregard  the  evidence  in  this 
case,  as  a  juror,  and  act  upon  your  opinion  rather  than  the 
evidence?     A.  I  would. 

The  Court.     You  may  be  excused. 

John  L.  Madden  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  No,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.  I  have  expressed  an  opinion. 

Q.  Is  the  opinion  which  you  have  expressed,  or  any  opinion 
which  you  may  have,  such  an  opinion  as  would  prevent  you  from 
rendering  an  impartial  verdict  upon  the  evidence?     A.  No,  sir. 

Q.  Are  your  opinions  such  as  to  preclude  you  from  convicting 
a  defendant  of  an  offense  punishable  with  death?     A.  No,  sir. 

The  Court.     The  juror  seems  to  stand  indifferent. 

Mr.  Callahan.     The  Commonwealth  challenges. 

William  E.  Hart  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  at 
the  bar  or  to  the  deceased?     A.  No,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  any 
prejudice  therein?     A.  No,  sir. 

Q.  Are  your  opinions  such  as  to  preclude  you  from  convicting 
a  defendant  of  an  offense  punishable  with  death?     A.  No,  sir. 


56  TRIAL  OF  BERTRAM  G.  SPENCER. 

The  Court.     The  juror  seems  to  stand  indifferent. 
Mr.  Callahan.     The  Commonwealth  does  not  challenge. 
The  Clerk.     Prisoner,  look  upon  the  juror;    juror,  look  upon 
the  prisoner. 

The  Prisoner.     I  challenge  the  juror. 

Wilbur  L.  Hunt  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  No,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.  No,  sir. 

Q.  Are  your  opinions  such  as  to  preclude  you  from  convicting 
a  defendant  of  an  offense  punishable  with  death?     A.  No,  sir. 

The  Court.     The  juror  seems  to  stand  indifferent. 

Mr.  Callahan.     The  Commonwealth  does  not  challenge. 

The  Clerk.  Prisoner,  look  upon  the  juror;  juror,  look  upon 
the  prisoner. 

Mr.  Stapleton.     The  prisoner  does  not  challenge. 

Accepted  and  sworn  as  the  eleventh  juror. 

John  B.  Tucker  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  at 
the  bar  or  to  the  deceased?     A.  No,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.  I  have  not. 

Q.  Are  your  opinions  such  as  to  preclude  you  from  convicting 
a  defendant  of  an  offense  punishable  with  death?    A.  No,  sir. 

The  Court.     The  juror  seems  to  stand  indifferent. 

Mr.  Callahan.     The  Commonwealth  challenges. 

Wtnfield  S.  Upson  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  at 
the  bar  or  to  the  deceased?     A.  No,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.  No,  sir. 

Q.  Are  your  opinions  such  as  to  preclude  you  from  convicting 
a  defendant  of  an  offense  punishable  with  death?     A.  No,  sir. 

The  Court.     The  juror  seems  to  stand  indifferent. 

Mr.  Callahan.     The  Commonwealth  challenges. 
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Charles  C.  Richardson  —  sworn. 
The  juror  was  called  under  the  name  returned  on  the  venire, 
viz.,  Charles  A.  Richardson. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  I  am  not. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.  I  have  formed  an  opinion. 

Q.  Is  the  opinion  which  you  have  formed  of  such  a  character 
that  you  would  be  unable  to  render  a  verdict  in  accordance  with 
the  evidence?     A.  I  think  it  is. 

Q.  Is  your  opinion  of  such  a  character  that  you  would  dis- 
regard the  evidence  in  the  case  and  decide  in  favor  of  your 
opinion?     A.   Xo,  sir. 

Q.  Well,  suppose  you  were  sworn  as  a  juror  in  this  case,  and 
the  evidence  in  the  case  should  be  contrary  to  the  opinion  which 
you  had  previously  formed,  would  you  be  governed  by  your 
opinion  or  by  the  evidence?  A.  I  would  be  governed  by  the 
evidence. 

Q.  Are  your  opinions  such  as  to  preclude  you  from  convicting 
a  defendant  of  an  offense  punishable  with  death?     A.  Yes,  sir. 

Q.   What?     A.  Yes,  sir. 

Q.  Are  your  opinions  such  that  you  would  not  convict  even 
though  the  evidence  satisfied  you  beyond  a  reasonable  doubt  of 
the  defendant's  guilt?     A.   Xo,  sir. 

The  Court.     The  juror  seems  to  stand  indifferent. 

Mr.  Callahan.     The  Commonwealth  does  not  challenge. 

The  Clerk.  Prisoner,  look  upon  the  juror;  juror,  look  upon 
the  prisoner. 

Mr.  Stapleton.  The  prisoner  claims  the  right  to  challenge 
this  juror  for  cause,  —  not  legally  summoned. 

Mr.  Callahan.  The  Commonwealth  has  no  objection  to 
allowing  that  challenge. 

The  Cotrt.  Very  well.  This  is  one  of  the  jurors  where  the 
venire  is   irregular. 

Alfred  B.  Gross  —  sworn. 
Q.  (by  the  <"otrt).     Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  I  am  not. 

Q.   Have  you  any  interest  in  the  case,  or  have  you  formed  or 


58  TRIAL  OF  BERTRAM   G.    SPENCER. 

expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.  I  have  an  opinion. 

Q.  Have  you  such  an  opinion  as  would  preclude  you  from 
rendering  an  impartial  verdict  upon  all  the  evidence  in  the  case? 
A.  I  think  it  would  in  this  case. 

The  Court.     You  may  be  excused. 

Everett  L.  Dickinson — sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  No,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.  No,  sir. 

Q.  Are  your  opinions  such  as  to  preclude  you  from  convicting 
a  defendant  of  an  offense  punishable  by  death?     A.  No,  sir. 

The  Court.     The  juror  seems  to  stand  indifferent. 

Mr.  Callahan.     The  Commonwealth  does  not  challenge. 

The  Clerk.  Prisoner,  look  upon  the  juror;  juror,  look  upon 
the  prisoner. 

The  Prisoner.     I  challenge  the  juror. 

George  Deno  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  at 
the  bar  or  to  the  deceased?     A.  No,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.  No,  sir.     I  have  formed  an  opinion. 

Q.  Is  the  opinion  of  such  a  character  as  would  preclude  you 
from  rendering  a  verdict  in  accordance  with  the  evidence?  A. 
No,  sir. 

Q.  Are  your  opinions  such  as  would  preclude  you  from  con- 
victing a  defendant  of  an  offense  punishable  with  death?  A. 
Yes,  sir. 

The  Court.     You  may  be  excused. 

George  J.  Prew  —  sworn. 

Q  (by  the  Court).  Are  you  related  either  to  the  prisoner  at 
the  bar  or  to  the  deceased?     A.  No,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.  I  have  formed  and  expressed  an  opinion. 

Q.  Is  the  opinion  which  you  have  so  formed  and  expressed  of 
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such  a  nature  and  character  as  would  preclude  you  and  prevent 
you  from  rendering  an  impartial  verdict  upon  the  evidence?  A. 
It  is,  sir. 

Q.  If  you  should  be  sworn  as  a  juror,  and  the  evidence  in  the 
case  as  finally  presented  should  be  contrary  to  your  opinion 
previously  formed,  would  you  disregard  the  evidence?  A.  I 
think  so. 

Q.  And  decide  the  case  not  in  accordance  with  the  evidence 
but  in  accordance  with  your  previously  formed  opinion?  A.  I 
am  afraid  so. 

Q.  And  you  are  able  to  make  that  statement  now  without 
knowing  what  the  evidence  would  be?     A.  Yes,  sir. 

The  Court.     You  may  be  excused. 

George  H.  Corridan — sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  at 
the  bar  or  to  the  deceased?     A.  I  am  not. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.  I  have  formed  an  opinion. 

Q.  Is  the  opinion  which  you  have  formed  of  such  a  character 
that  you  would  be  unable  to  decide  this  case  in  accordance  with 
the  law  and  the  evidence?     A.  It  is. 

Q.  Are  you  able  to  say  that  without  knowing  what  the  evi- 
dence would  be?     A.  I  am. 

Q.  Suppose  in  this  case  if  you  were  drawn  as  a  juror,  at  the 
conclusion  of  the  case  it  appeared  that  the  evidence  was  over- 
whelmingly against  the  opinion  which  you  had  previously  formed, 
would  you  decide  the  case  in  accordance  with  the  evidence  or  with 
the  opinion  previously  formed  by  you?     A.  My  own  opinion. 

Q.  Disregarding  the  overwhelming  evidence  in  the  case?  A. 
^  es. 

The  Court.     You  may  be  excused. 

John  M.  Sauter  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  at 
the  bar  or  to  the  deceased?     A.   No,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.   I  have  formed  an  opinion. 

Q.  Well,  is  the  opinion  which  you  have  formed  of  such  a 
character  as  to  prevent  your  returning  a  verdict  in  accordance 
with  thf  evidence?     A.  I  think  it  would. 
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Q.  If  the  evidence  as  finally  presented  was  contrary  to  the 
opinion  you  had  previously  formed,  would  you  disregard  the 
evidence?     A.  Well,  I  think  I  would. 

The  Court.     You  may  be  excused. 

George  F.  Taft  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  at 
the  bar  or  to  the  deceased?     A.  No,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.  I  have  formed  an  opinion,  a  very  decided  one. 

Q.  Well,  is  that  opinion  so  fixed  in  your  mind  that  you  could 
not  decide  this  case  in  accordance  with  the  evidence?    A.  I  think  so. 

Q.  If  the  evidence  in  the  case  was  contrary  to  your  opinion 
previously  formed,  would  you  disregard  the  opinion?  A.  I  think 
I  should. 

Q.  And  you  would  do  that  notwithstanding  you  had  taken  an 
oath  to  decide  the  case  in  accordance  with  the  law  and  the  evi- 
dence, would  you?     A.  I  think  so. 

The  Court.     You  may  be  excused. 

Charles  D.  Treat  —  sworn. 

Q.  (by  the  Court).  Are  you  related  to  the  prisoner  at  the  bar 
or  to  the  deceased?     A.  No,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  sensible  of  any  bias  or  prej- 
udice therein?     A.     No,  sir. 

Q.  Have  you  formed  an  opinion?     A.  No,  sir. 

Q.  What  say?     A.  No,  sir. 

Q.  Perhaps  I  misunderstood  your  answer.     A.  I  said  no,  sir. 

Q.  Are  your  opinions  such  as  to  preclude  you  from  convicting 
the  defendant  of  an  offense  punishable  with  death?     A.  No,  sir. 

The  Court.     The  juror  seems  to  stand  indifferent. 

Mr.  Callahan.  Pardon  me  a  moment,  your  Honor.  The 
Commonwealth  challenges. 

James  T.  Sheehan  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  at 
the  bar  or  to  the  deceased?     A.  I  am  not. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  opinion  or 
prejudice  therein?     A.  I  have  an  opinion. 
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Q.  Is  that  opinion  of  such  a  character  that  you  would  be 
prevented  from  rendering  a  verdict  in  accordance  with  the 
evidence?     A.  I  am  afraid  in  this  case  it  would. 

The  Court.     You  may  be  excused. 

Charles  E.  Anderson  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  or 
to  the  deceased?     A.  I  am  not. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.  I  have  expressed  an  opinion. 

Q.  Is  that  opinion  which  you  have  expressed,  or  the  opinion 
which  you  have,  of  such  a  character  as  would  make  it  impossible 
for  you  to  render  a  verdict  in  accordance  with  the  evidence?  A. 
Xo,  sir. 

Q.  Do  you  believe  that,  notwithstanding  the  opinion  which 
you  have  formed  or  expressed,  you  could  render  a  verdict  in 
accordance  with  the  evidence?     A.   I  think  so. 

Q.  Are  your  opinions  such  as  to  preclude  you  from  convicting 
a  defendant  of  an  offense  punishable  with  death?     A.  Yes,  sir. 

Q.  Are  your  opinions  such  that  you  would  not  convict  al- 
though you  were  satisfied  of  the  defendant's  guilt  beyond  a 
reasonable  doubt?     A.  Yes,  sir. 

The  Court.     You  may  be  excused. 

George  Dwight  Pratt  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  at 
the  bar  or  to  the  deceased?     A.  I  am  not. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  prejudice  or 
bias  therein?  A.  I  have  an  interest  in  the  case.  The  family  of 
the  deceased  were  old  friends  and  neighbors  of  my  family.  I  have 
formed  an  opinion,  a  very  decided  one;   I  feel  that  I  am  biased. 

Q.  Is  the  interest  which  you  refer  to  in  the  case  and  the  prej- 
udice and  bias,  the  opinion  which  you  formed  and  expressed,  or 
have,  —  do  these  things,  or  any  or  all  of  them,  preclude  you 
from  rendering  a  verdict  in  accordance  with  the  evidence?  A. 
They  certainly  would. 

Q.  Wei],  Mr.  Pratt,  do  you  mean  to  say  that  you  would  render 
rdict  contrary  to  the  evidence  unless  the  evidence  coincided 
with  your  preconceived  opinion?     A.  I  would,  your  Honor. 

Q.   So  that  you  feel  that  you  are  not  in  a  position  or  state  of 
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mind  to  render  an  impartial  verdict  upon  the  evidence  in  this 
case?     A.  Yes. 

The  Court.     You  may  be  excused. 

Louis  A.  Moore  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  at 
the  bar  or  to  the  deceased?     A.  No,  sir. 

Q.  Have  you  any  interest,  or  have  you  formed  or  expressed 
any  opinion,  or  are  you  sensible  of  any  bias  or  prejudice  therein? 
A.  No,  sir. 

Q.  Are  your  opinions  such  as  to  preclude  you  from  convicting 
a  defendant  of  an  offense  punishable  with  death?     A.  Yes,  sir. 

Q.  Are  your  opinions  such  that  you  would  not  convict  al- 
though you  were  satisfied  of  the  defendant's  guilt  beyond  a 
reasonable  doubt?     A.  Yes,  sir. 

The  Court.     You  may  be  excused. 

Arthur  D.  Avery  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  at 
the  bar  or  to  the  deceased?     A.  I  am  not. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.  I  have  formed  an  opinion. 

Q.  Well,  is  the  opinion  that  you  have  formed  of  such  a  nature 
that  you  would  be  prevented  from  deciding  this  case  upon  the 
law  and  the  evidence  as  finally  presented?     A.  It  is. 

The  Court.     You  may  be  excused. 

Charles  B.  Soule  —  sworn. 

Q.  (by  the  Court).  Are  you  related  either  to  the  prisoner  at 
the  bar  or  to  the  deceased?     A.  No,  sir. 

Q.  Have  you  any  interest  in  the  case,  or  have  you  formed  or 
expressed  any  opinion,  or  are  you  conscious  of  any  bias  or  prej- 
udice therein?     A.  No,  sir. 

Q.  Are  your  opinions  such  as  to  preclude  you  from  convicting 
a  defendant  of  an  offense  punishable  with  death?     A.  No. 

The  Court.     The  juror  seems  to  stand  indifferent. 

Mr.  Callahan.     The  Commonwealth  does  not  challenge. 

The  Clerk.  Prisoner,  look  upon  the  juror;  juror,  look  upon 
the  prisoner. 

Mr.  Stapleton.     The  prisoner  does  not  challenge. 

Accepted  and  sworn  as  the  twelfth  juror. 
The  jury  was  polled  by  the  clerk. 
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The  Clerk.  Lewis  J.  Spear,  the  Court  appoints  you  foreman 
for  the  trial  of  this  case. 

The  Court.  Gentlemen,  it  is  customary  in  this  Common- 
wealth in  capital  cases  that  jurors  should  be  kept  together  and 
not  allowed  to  separate  after  they  have  been  once  impaneled 
until  the  case  is  finally  disposed  of.  After  the  adjournment  of 
the  court  to-night  you  will  be  allowed  to  communicate  with  your 
families  and  friends,  and  you  may  send  such  messages  and  letters 
to  them  as  you  may  desire  to  send.  I  would  suggest  to  you  at 
this  time  that  when  you  write  them  you  would  advise  them  and 
caution  them,  in  any  letters  which  they  may  write  to  you,  about 
making  any  mention  of  the  case  which  is  about  to  be  tried.  You 
will  be  allowed  to  write  as  many  letters  and  as  often,  to  your 
friends,  as  the  circumstances  will  permit  and  you  desire;  but  if 
any  letters  are  written,  any  letters  that  are  written  to  you  will 
have  to  be  supervised  by  the  court  before  they  can  be  turned 
over  to  you.  And  so  it  is  important  that  no  mention  should  be 
made,  either  directly  or  indirectly,  concerning  this  case  by  any- 
body who  may  see  fit  to  write  you.  And  so  it  would  be  well  for 
you  to  caution  members  of  your  families  and  your  friends,  and 
whoever  is  liable  to  write  to  you,  not  to  make  any  reference  to 
the  case.  You  will  be  allowed  during  the  time  of  this  trial  to 
read  the  newspapers,  but  all  references  to  this  case  will  be  elimi- 
nated before  the  newspapers  are  turned  over  to  you,  for  the 
reason  that  you  should  try  this  case  and  should  decide  it  only 
upon  the  evidence  which  you  hear  in  this  court. 

During  the  time  which  you  will  be  thus  engaged  it  will  be  the 
pleasure  of  the  court,  as  well  as  the  sheriffs  and  the  officers  in 
charge,  to  make  your  work  here,  your  confinement,  as  comfort- 
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able  and  a9  pleasant  as  possible  under  the  circumstances;  and  I 
would  suggest  to  you  most  seriously  that  during  this  time  which 
you  are  here  in  the  performance  of  this  duty  that  you  should  be 
very  careful  about  your  health  and  about  your  diet,  and  do 
nothing  which  should  in  any  way  impair  ypur  usefulness  or  your 
ability  to  perform  your  work,  because  if  you  should  become  ill 
it  would  be  necessary  for  us  to  suspend  this  trial  until  you  got 
well,  and  that,  of  course,  would  be  an  inconvenience  and  a  hard- 
ship on  us  all.  And  so,  gentlemen,  I  would  suggest  that  you  use 
extreme  care  in  looking  after  your  health  during  the  time  which 
you  are  engaged  in  this  trial.  You  will  be  allowed,  whenever  it 
is  possible  and  practicable  to  do  so,  to  take  exercise  and  get  as 
much  fresh  air  as  possible. 

I  don't  think  of  anything  else  that  is  necessary  to  be  said  to 
you  at  this  time,  gentlemen.  The  jury  having  been  impaneled, 
upon  the  adjournment  at  this  time  we  will  adjourn  to  meet  to- 
morrow morning  at  half-past  9  o'clock.  The  hours  which  the 
court  will  be  in  session  will  be  from  half -past  9  until  1  o'clock, 
with  an  intermission  until  2.  You  will  come  in  at  2  o'clock  and 
will  adjourn  for  the  day  at  5  o'clock.  During  this  time,  gentle- 
men, this  evening,  it  would  be  well  for  you  to  send  such  messages 
to  your  homes  and  to  your  places  of  business  as  you  desire,  and 
to  arrange  for  your  business  and  domestic  affairs. 

Let  the  officers  come  forward  and  be  sworn. 

The  officers  were  sworn  to  take  charge  of  the  jury;  and  at 
3.20  p.m.  the  court  adjourned  to  Tuesday,  November  14,  1911, 
at  9.30  a.m. 
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SECOND    DAY. 

Tuesdat,  November  14,  ]9U. 

The  court  came  in  at  9.30.  The  jury  was  polled  and  the 
prisoner  responded  to  the  calling  of  his  name. 

The  Clerk.  Gentlemen  of  the  jury,  hearken  to  an  indictment 
found  against  the  prisoner  at  the  bar  by  the  grand  inquest  for  the 
body  of  this  county. 

Commonwealth  of  Massachusetts. 

Hampdex,  ss. 

At  the  Superior  Court  begun  and  holden  at  Springfield,  within  and 
for  the  county  of  Hampden,  on  the  first  Monday  of  May  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  ten. 

The  jurors  for  said  Commonwealth,  on  their  oath,  present  that  Bertram 
G.  Spencer  of  Springfield,  in  the  county  of  Hampden  aforesaid,  on  the 
thirty-first  day  of  March  in  the  year  nineteen  hundred  and  ten,  at  Spring- 
field aforesaid,  in  the  county  of  Hampden  aforesaid,  did  assault  and  beat 
Martha  B.  Blackstone  with  intent  to  murder  her,  and  did  then  and  there 
a  pistol  called  a  revolver,  then  and  there  loaded  with  gunpowder  and 
leaden  bullets,  discharge  and  shoot  off  to,  against  and  upon  the  said 
Martha  B.  Blackstone,  and  that  the  said  Bertram  G.  Spencer,  with  a 
leaden  bullet  out  of  the  pistol  aforesaid,  then  and  there  by  force  of  the 
gunpowder  aforesaid,  by  the  said  Bertram  G.  Spencer  discharged  and 
shot  off  as  aforesaid,  did  strike,  penetrate  and  wound  the  said  Martha 
B.  Blackstone,  in  and  upon  the  body  of  the  said  Martha  B.  Blackstone, 
and  by  such  assault  and  beating  did  murder  the  said  Martha  B.  Black- 
stone, contrary  to  the  form  of  statute  in  such  cases  made  and  provided. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  did  further  present 
that  the  said  Bertram  G.  Spencer,  on  the  thirty-first  day  of  March  in 
the  year  nineteen  hundred  and  ten,  at  Springfield  aforesaid,  in  the  county 
of  Hampden  aforesaid,  in  the  night-time  of  the  said  day,  the  dwelling 
house  of  one  Sarah  J.  Dow,  there  situate,  feloniously  did  break  and  enter 
with  intent  then  and  there  in  said  dwelling  house  to  commit  a  felony, 
to  wit,  the  crime  of  larceny,  the  said  Bertram  G.  Spencer  being  then  and 
there  at  the  time  of  breaking  and  entering  the  said  dwelling  house  as 
aforesaid  armed  with  a  certain  dangerous  weapon,  to  wit,  a  pistol  called 
a  revolver,  then  and  there  loaded  with  gunpowder  and  leaden  bullets; 
and  that  the  said  Bertram  G.  Spencer  then  and  there  in  said  dwelling 
house  one  b(  It  of  the  value  of  one  dollar,  and  one  pin  of  the  value  of  three 
dollars,  of  the  property,  goods  and  chattels  of  one  Lucy  J.  Dow,  in  the 
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said  dwelling  house  then  and  there  being  found,  then  and  there  feloniously 
did  steal,  take  and  carry  away.  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present  that  the  said  Bertram  G.  Spencer  then 
and  there,  in  the  said  dwelling  house  then  being,  in  the  night-time  afore- 
said, in  and  upon  one  Martha  B.  Blackstone,  in  the  said  dwelling  house 
then  and  there  lawfully  being,  feloniously,  wilfully  and  of  his  malice 
aforethought,  did  make  an  assault,  and  that  the  said  Bertram  G.  Spencer, 
a  certain  pistol  called  a  revolver,  then  and  there  loaded  with  gunpowder 
and  leaden  bullets,  then  and  there  feloniously,  "wilfully  and  of  his  malice 
aforethought  did  discharge  and  shoot  off  to,  against  and  upon  the  said 
Martha  B.  Blackstone,  and  that  the  said  Bertram  G.  Spencer,  with  one 
leaden  bullet  out' of  the  pistol  aforesaid,  then  and  there  by  force  of  the 
gunpowder  aforesaid,  by  the  said  Bertram  G.  Spencer  discharged  and  shot 
off  as  aforesaid,  then  and  there  feloniously,  wilfully  and  of  his  malice 
aforethought  did  strike,  penetrate  and  wound  the  said  Martha  B.  Black- 
stone, in  and  upon  the  body  of  the  said  Martha  B.  Blackstone,  giving 
to  the  said  Martha  B.  Blackstone  then  and  there  with  the  leaden  bullet 
aforesaid,  so  as  aforesaid  discharged,  and  shot  off  out  of  the  pistol  afore- 
said by  the  said  Bertram  G.  Spencer,  in  and  upon  the  body  of  the  said 
Martha  B.  Blackstone,  one  mortal  wound,  of  which  said  mortal  wound 
the  said  Martha  B.  Blackstone  then  and  there  instantly  died,  contrary 
to  the  form  of  statute  in  such  cases  made  and  provided. 

A  true  bill. 

Charles  H.  Parsons, 
Foreman. 

Stephen  S.  Taft, 
District  Attorney. 

A  true  copy.    Attest:  Robert  0.  Morris, 

Clerk. 

The  Clerk.  To  this  indictment  the  prisoner  at  the  bar  has 
pleaded  that  he  is  not  guilty,  and  for  trial  thereof  has  put  himself 
on  the  country,  which  country  you  are. 

You  are  sworn  now  to  try  the  issue.  If  he  is  guilty,  you  will 
say  so;  and  if  he  is  not  guilty,  you  will  say  so  and  no  more. 
Good  men  and  true,  stand  together  and  hearken  to  your  evidence. 

Mr.  Callahan.     Shall  I  proceed,  your  Honor? 

The  Court.     Yes. 

Opening  Statement  on  Behalf  of  the  Commonwealth  by 
Christopher  T.  Callahan,  Esq.,  District  Attorney. 
May  it  please  your  Honor,  Mr.  Foreman  and  gentlemen  of  the 
jury:  You  are  charged  with  the  highest  and  most  solemn  duty 
imposed  by  the  law  of  this  Commonwealth  upon  its  good  men 
and  true,  summoned  by  it  to  aid  the  court  in  the  administration 
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of  justice.  You  are  the  sole  and  supreme  tribunal  of  fact  that 
must  determine  the  question  of  this  defendant's  innocence  or 
guilt  of  the  crime  with  which  he  stands  charged  at  this  bar,  and 
you  must  needs  draw  heavily  upon  your  patience,  your  intelli- 
gence and  your  highest  sense  of  duty  to  the  Commonwealth  and 
to  the  prisoner,  for  if  he  is  innocent  you  are  to  say  so,  and  if  he 
is  guilty  you  must  have  the  courage  so  to  declare. 

But  to  the  end  that  your  conclusion  may  be  sound,  the  law 
says  that  it  must  rest  upon  only  such  facts  as  are  material  and 
relevant  to  the  issues  presented.  Your  minds  are  not  to  be  di- 
verted or  confused  by  innuendoes,  mere  conjecture  or  fanciful 
theories.  It  is  the  function  of  his  Honor  to  determine  what  evi- 
dence may  be  submitted  to  you  by  the  one  side  and  by  the  other, 
and,  as  the  supreme  authority  for  the  purposes  of  this  particular 
trial,  to  lay  down  the  law  for  your  guidance  and  assistance  in 
arriving  at  a  verdict.  Whatever  the  law  may  be  declared  to  be 
by  my  distinguished  associate  and  myself  for  the  Common- 
wealth, and  by  my  good  friends  doing  their  duty  here  for  the 
defendant,  —  and  it  may  be  necessary  to  make  such  declarations 
from  time  to  time  in  the  course  of  this  contest,  —  you  will  re- 
member that  the  last  and  authoritative  word  must  come  from 
him.  And  let  me  add  that  you  may  repose  absolute  confidence 
in  his  wisdom,  his  profound  knowledge  of  the  law,  and  his  fine 
sense  of  justice. 

Thus  when  I  venture  to  state  the  law  —  and  I  would  not  wil- 
fully and  wittingly  misstate  it  —  my  single  and  sole  purpose  will 
be  to  explain  the  applicability  and  importance  of  the  facts  upon 
which  the  Commonwealth  relies  in  support  of  its  claims.  If  I 
should  be  wrong  his  Honor  will  correct  the  error.  If  by  any  mis- 
chance he  sho'ikl  err,  the  defendant  may  still  appeal  to  the  high- 
est tribunal  for  relief,  although  this  right  is  denied  to  the  Com- 
monwealth. 

You  have  heard  the  indictment  and  have  learned  where  Ber- 
tram G.  Spencer  stands  charged  in  two  counts  with  the  murder 
of  Martha  B.  Blackstone  on  March  31,  1910.  The  first  count 
charges  him  with  murder  in  terms  long  established  in  common 
law  pleading,  and  alleges  that  he  deliberately  took  his  victim's 
life  by  shooting  her  with  a  revolver. 

The  Prisoner.     No,  no. 

Mr.  Callahan.     Taking  the  life  of  a  fellow  creature  — 

The  Prisoner.    No,  no. 

Mr.  CALLAHAN.  — is  defined  in  a  general  way  by  the  law  as 
homicide.      It  is  important,   gentlemen,  that  you  should  under- 
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stand  that  in  our  State  only  three  degrees  of  homicide  are  rec- 
ognized. Of  these,  the  lowest  is  manslaughter.  For  example,  if 
a  man  suddenly  assails  another  without  provocation,  and  his 
victim,  in  the  excitement  of  the  combat,  in  the  heat  of  blood,  as 
the  legal  phrase  is,  suddenly  draws  a  deadly  weapon  and  kills 
him  without  intending  to  kill  — 

The  Prisoner.     No,  no.     Oh,  my  God,  no! 

Mr.  Callahan.     Isn't  this  a  little  premature? 

[Prisoner  weeps  loudly.] 

Mr.  Callahan.  The  law  mercifully  declares  that  homicide  to 
be  manslaughter,  although  upon  a  calm  review  of  all  the  circum- 
stances, the  law  may  say  that  the  use  of  the  deadly  weapon  was 
not  justified.  The  next  highest  degree  of  homicide  is  murder  in 
the  second  degree,  which  may  be  briefly  defined  to  be  killing 
with  malice  aforethought.  But  let  us  not  be  misled  by  the  ap- 
parent meaning  of  that  term  "malice."  In  its  popular  accepta- 
tion the  word  means  anger,  hatred  or  a  revengeful  state  of  mind. 
That  is  not  the  legal  meaning.  The  law  says  that  malice  is  not 
only  hatred,  anger  and  a  revengeful  state  of  mind,  which  of 
course  would  be  malice,  but  goes  further  and  says  that  it  must 
be  a  state  of  mind  dominated  by  an  unlawful  purpose.  For  an 
illustration:  if  in  an  outburst  of  passion  I  shoot  down  children 
stealing  fruit  in  my  orchard,  my  mind  may  not  be  dominated  by 
hatred  or  a  desire  for  revenge;  it  may  be  influenced  by  the  un- 
lawful purpose  to  kill  juvenile  thieves.  And  that  unlawful  pur- 
pose would  be  malice,  within  the  meaning  of  the  law.  But,  as  I 
have  stated,  the  malice  which  is  essential  to  this  degree  of  murder 
must  be  malice  aforethought.  That  is,  malice  which  has  existed 
for  a  period  of  time,  though  but  a  few  seconds  before  the  shooting. 

Now,  the  law  further  says  that  when  the  act  of  killing  is 
proved,  and  there  is  nothing  in  the  evidence  to  suggest  justifi- 
cation or  excuse  for  it,  malice  will  be  conclusively  presumed; 
that  is,  it  is  not  necessary  for  the  Commonwealth  to  prove  the 
defendant's  state  of  mind  at  the  time  of  killing.  So  that,  when 
the  Commonwealth  has  proved  that  the  deceased  was  intention- 
ally killed,  and  there  is  nothing  in  the  evidence  up  to  that  point 
which  excuses  or  justifies  the  homicide,  malice  will  be  presumed, 
unless  evidence  is  subsequently  introduced  to  make  it  a  disputed 
issue. 

But  the  law  goes  further  in  its  supreme  concern  for  human  life, 
and  says  that  there  is  a  still  higher  degree  of  homicide,  —  the 
most  awful  crime  against  personal  security  known  to  man, 
murder  in  the  first  degree.     Because  upon  the  whole  indictment 
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the  Commonwealth  is  going  to  ask  you  to  find  this  defendant 
guilty  of  murder  in  the  first  degree,  let  me  ask  you  to  give  close 
attention  to  what  I  am  about  to  say  on  this  subject.  We  have 
already  considered  a  case  where  the  evidence  would  show  a  homi- 
cide with  malice  aforethought,  or  murder  in  the  second  degree. 
What  is  it  then  that  constitutes  murder  in  the  first  degree?  The 
answer  is  found  in  the  statute,  which,  so  far  as  it  bears  on  this 
particular  case,  says  that  a  homicide  committed  with  "  deliberately 
premeditated  malice  aforethought,  ...  or  in  the  commission  or 
attempted  commission  of  a  crime  punishable  with  death  or  im- 
prisonment for  life,  is  murder  in  the  first  degree."  You  will  first 
observe,  therefore,  that  if  this  defendant  killed  Martha  Black- 
stone  with  "deliberately  premeditated"  malice  aforethought,  he 
is  guilty  of  murder  in  the  first  degree.  I  know  of  no  better  way 
to  explain  the  meaning  of  the  words  "  deliberately  premeditated 
malice  aforethought"  than  to  read  this  definition:  — 

Deliberately  premeditated  malice  aforethought  means  thought  upon, 
re.-olved  upon  beforehand;  not  a  thing  done  suddenly,  not  a  thing  that 
comes  into  the  mind  of  a  sudden  and  is  done  before  there  is  time  to  think 
about  it,  but  a  thing  thought  of  or  planned  some  time  before,  or  thought 
upon  long  enough  before  the  act  is  done  so  that  it  can  reasonably  be  said 
to  have  become  a  purpose  of  the  mind. 

Now,  the  time  for  thinking  upon  or  resolving  upon  an  act  so 
as  to  constitute  deliberate  premeditation  may  be  very,  very  brief. 
It  may  be  less  than  a  minute.  It  may  be  less  than  half  a  minute. 
It  may  be  a  very  few  seconds.  But  if  the  evidence  satisfies  you, 
no  matter  how  brief  the  time,  that  the  person  charged  with  the 
homicide  deliberated  upon  it  even  for  a  few  seconds,  so  there  was 
fixed  in  his  mind  a  purpose  to  kill,  you  are  bound  by  your  oaths 
to  find  the  defendant  guilty  of  murder  in  the  first  degree. 

But  it  will  be  vigorously  claimed  by  the  Commonwealth  in 
this  case  that  your  minds  ought  not  to  be  bothered  by  a  con- 
sideration of  these  distinctions,  and  this  contention  rests  upon 
the  other  language  of  the  statute,  which  says  that  a  homicide 
committed  while  in  the  commission,  or  attempted  commission, 
of  a  crime  punishable  with  death  or  imprisonment  for  life  is 
murder  in  the  first  degree.  The  State  undertakes  to  protect  the 
Uvea  of  its  subjects,  and  long  ago  it  declared  that  the  armed 
burglar  ami  robber  should  not  be  permitted  to  plead  absence  of 
premeditation  or  malice  when  he  slew  the  helpless  and  unarmed 
victims  of  his  nefarious  railing.  The  law  recognized  that  an 
armed  burglar  or  robber  frequently  killed  when  he  was  set  upon 
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by  his  outraged  victim  under  circumstances  which  allowed  him 
to  claim  that  the  homicide  was  committed  upon  a  sudden  impulse 
and  without  premeditation.  But  to  the  law,  homicides  com- 
mitted by  these  outlaws  seemed  to  be  no  less  dreadful  than  pur- 
poseful killing.  And  so  the  law  said  to  these  men:  "Your  crimes 
of  robbery,  while  armed,  and  of  breaking  and  entering,  while 
armed,  the  dwelling  houses  of  our  people  in  the  night-time,  to 
steal  their  property,  strikes  such  terror  to  the  hearts  of  the  com- 
munity that  we  decree  that  for  such  crimes  you  may  be  pun- 
ished by  imprisonment  for  life;  and  we  therefore  further  decree 
that  if  while  in  the  commission  of  one  of  these  crimes  you  kill 
one  of  those  whose  houses  you  so  enter,  you  shall  be  guilty  of 
the  highest  degree  of  murder  known  to  the  law,  and  you  shall  be 
punished  accordingly."  And  so  in  the  second  count  of  this  in- 
dictment this  defendant  is  charged  with  murder  in  the  first 
degree,  in  that  he  broke  and  entered  in  the  night-time  the  house 
of  Sarah  J.  Dow  of  Springfield,  to  commit  the  crime  of  larceny; 
that  he  was  armed  with  a  dangerous  weapon,  a  revolver,  and 
that  while  he  was  in  that  house  and  while  so  armed  he  assaulted 
and  killed  Martha  Blacks  tone  by  shooting  her  down. 

The  Commonwealth  claims  that,  on  either  view  of  the  evidence 
which  will  be  submitted  to  you,  Bertram  G.  Spencer  was  guilty 
of  murder  in  the  first  degree.  We  shall  claim  that,  because  he. 
broke  and  entered  the  house  where  Martha  Blackstone  was 
killed,  masked,  armed  with  a  deadly  weapon,  with  a  preconceived 
plan  to  steal,  and  prepared  to  kill,  he  committed  this  awful  crime 
in  malice,  in  premeditated  malice  and  in  deliberately  premedi- 
tated malice.  For  these  reasons  we  shall  ask  you  to  find  .that  in 
his  mind  a  reason  for  killing  suggested  itself,  that  a  purpose  to 
kill  sprang  out  of  this  reason,  and  that,  in  making  his  escape, 
his  purpose  was  accomplished.  But  if  there  should  be  any  doubt 
in  your  minds  as  to  this  phase  of  the  killing,  turn  your  eyes  to 
the  other  count  of  the  indictment,  which  eliminates  from  your 
deliberation  all  question  of  premeditation. 

With  these  considerations  in  your  mind,  let  me  narrate  to  you 
the  events  and  deeds  which  have  brought  this  prisoner  to  the  bar. 
At  the  north  end  in  Springfield,  rising  in  attractive  form  above 
the  surrounding  ground,  is  a  wooded  eminence  known  as  "Round 
Hill."  It  is  skirted  by  Plainfield  Street  on  the  south  and  by  the 
tracks  of  the  Boston  &  Maine  Railroad  on  the  west.  Arch  Street 
runs  along  its  northerly  base  to  Main  Street.  The  early  owners 
of  the  hill  spared  the  trees  with  which  nature  beautified  it,  and 
to-day,  among  their  robust  trunks  and  in  their  shaded  seclusion, 
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are  the  substantial  homes  of  a  number  of  some  of  Springfield's 
most  law-abiding  citizens.  From  Plainfield  Street,  near  its  cross- 
ing of  the  Boston  &  Maine  tracks,  a  driveway  ascends  the  hill 
and  curves  downward  to  Arch  Street  on  the  north.  As  you  ap- 
proach the  crest  of  the  hill,  if  you  turn  your  eyes  toward  the 
right,  about  a  hundred  feet  away  from  the  driveway  you  will 
observe  a  two-story  wooden  house.  On  the  first  floor  of  this 
house  lived  Mrs.  Sarah  J.  Dow,  an  elderly  woman,  with  her  two 
daughters,  Lucy  J.  Dow  and  Harriet  P.  Dow,  school  teachers. 

You  will  observe  by  the  plan  that  the  piazza  which  is  set  forth 
here  is  on  the  northerly  end  of  the  house.  Let  us  enter  the  house 
from  that  direction.  Crossing  the  piazza  you  would  enter  the 
front  hall.  If  you  ascended  the  stairway  which  is  pictured  here 
you  would  go  to  the  second  floor,  where  a  family  named  Dwight 
lived  at  this  time.  If,  on  the  other  hand,  as  you  entered  you 
turned  to  your  right,  you  would  enter  the  apartment  of  the 
Dows.  On  the  plan  this  first  room  is  described  as  a  library. 
AVe  shall,  however,  refer  to  that  room  as  the  front  parlor  and  to 
this  room  marked  "Parlor"  here  as  the  back  parlor.  So  that, 
entering  from  the  hall,  you  would  come  into  what  we  will  now 
call  the  front  parlor.  You  might  pass  into  the  back  parlor  from 
that  room,  thence  into  the  dining  room,  thence  to  the  kitchen, 
thence  to  a  rear  hall  opening  to  the  rear  door  going  to  the  back 
yard.  Here  to  the  right  of  the  kitchen,  on  the  southeast  corner 
of  the  house,  you  will  notice  a  room  marked  "Bedroom."  As 
you  proceed  northerly  from  this  bedroom  you  go  through  a  hall 
from  which  on  the  right  a  bathroom  opens,  and  to  another  room 
marked  a  bedroom.  You  will  observe  that  from  this  bedroom 
there  is  an  entrance  to  what  we  will  now  call  the  front  parlor. 
Here,  entering  the  back  bedroom,  or  opening  from  it  rather,  is  a 
window  on  the  east  side  of  the  house.  Through  this  window  it 
will  be  claimed  by  the  Commonwealth  that  the  murderer  made 
his  entrance  on  the  night  in  question. 

I  draw  your  attention  to  this  bureau  which  is  delineated  on 
the  plan  and  appears  to  be  in  the  northeast  corner  of  the  bed- 
room I  have  described.  You  will  notice  that  a  person  leaving 
this  bedroom  could  make  his  way  out  into  this  small  hall  which 
I  referred  to  connecting  the  two  bedrooms  and  turning  to  the 
left  into  the  dining  room,  and  thus  arrive  at  the  door  between  the 
dining  room  and  the  back  parlor. 

On  March  31,  1910,  there  lived  in  Springfield  a  young  woman 
named  Martha  Blackstone.  She  lived  with  her  father  and 
rnothf-r  here,  and  was  a  teacher  in  the  public  schools.     She  was 
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also  active  in  church  work,  and  had  many  loving  friends,  among 
whom  were  the  Dows.  On  that  day  they  invited  her  to  spend 
the  evening  with  them  at  their  home,  and  unhappily  for  her  she 
accepted  the  invitation.  After  school  was  dismissed  she  went  to 
the  Dow  home  and  arrived  there  about  4.30  o'clock.  Supper  was 
prepared  and  the  four  women  sat  down  to  it,  all  unconscious  of 
the  impending  danger  and  looking  forward  to  an  evening  of  social 
intercourse.  After  the  meal  was  over  the  dishes  were  cleared 
from  the  table  and  quickly  cleaned  by  Mrs.  Dow  and  Harriet. 
After  they  had  finished  that  task  they  rejoined  Lucy  Dow  and 
Martha  Blackstone,  who  at  that  time  were  in  the  back  parlor, 
where  they  had  been  while  Mrs.  Dow  and  Harriet  were  doing 
the  housework.  The  four  women  sat  down  to  the  table  and 
played  a  game  known  as  picture  puzzle,  I  think.  Mrs.  Dow  and 
Lucy  sat  on  a  couch  on  the  westerly  side  of  the  parlor.  Harriet 
and  Miss  Blackstone  occupied  two  chairs  at  the  table  opposite  to 
the  two  first-named  women.  The  evening  passed  pleasantly. 
Eight  o'clock  came  and  went.  Martha  Blackstone  remarked 
that  she  must  be  going  home.  A  few  minutes  after  the  hour  a 
man  suddenly  appeared  in  the  doorway  between  the  dining  room 
and  the  parlor.  He  was  a  man  of  good  height,  attired  in  a  dark 
suit  of  clothes,  with  a  soft  felt  hat  drawn  down  over  his  fore- 
head so  that  it  shaded  his  eyes,  and  around  the  lower  part  of  his 
face  was  bound  a  black  handkerchief  or  muffler.  He  wore  a 
leather  belt  around  his  waist,  and  from  that  belt  was  suspended 
a  leather  revolver  holster,  in  which  there  was  a  revolver.  In  a 
guttural  tone,  which  we  shall  claim  was  assumed,  the  man  said, 
"Give  me  your  money,"  or  "I  want  your  money."  Harriet 
Dow  had  seen  him  first,  and  she  screamed,  whereupon  all  four 
women  arose  in  terror.  The  women  moved  forward  from  the 
back  parlor  toward  the  front  parlor.  The  man  started  across 
the  back  parlor  to  a  point  under  or  near  the  arched  door  between 
the  two  parlors.  Miss  Blackstone  moved  in  the  direction  of  the 
front  hall,  but  whether  to  escape,  or  whatever  her  purpose  may 
have  been,  will  probably  never  be  known.  She  screamed  and 
screamed  loudly.  Suddenly  this  man  drew  his  revolver,  aimed 
it  at  her  and  fired.  The  bullet  passed  through  her  heart.  She 
sank  to  the  floor  upon  her  knees,  and  leaning  upon  the  couch, 
this  sofa  [indicating  on  plan],  in  the  front  parlor,  in  the  posture 
of  one  praying  for  succor,  at  that  awful  moment  her  life  went 
out. 

It  will  perhaps  be  impossible  to  give  you  an  exact  narrative  of 
the  awful  events  which  followed  in  rapid  succession  on  that  ter- 
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rible  night.  But  there  will  be  evidence  that  Lucy  Dow,  before 
the  murder  of  Martha,  had  rushed  to  a  desk  in  this  corner  of 
the  back  parlor,  which  you  will  observe  is  the  northeast  corner 
of  the  back  parlor,  where  there  was  a  telephone,  took  down  the 
receiver  for  the  purpose  of  calling  for  help.  She  heard  the  shot 
and  dropped  the  telephone,  receiver  and  all,  and  rushed  out  here, 
where  the  terrible  scene  had  been  enacted.  In  the  meantime, 
Mrs.  Dow,  the  good  mother,  had  done  what  she  could  for  her 
child  and  her  guest.  Harriet,  in  the  awful  excitement,  had 
slipped  on  a  rug  and  lay  upon  the  floor,  screaming  in  awful 
fright.  Mrs.  Dow  tried,  even  in  that  terrible  moment,  to  calm 
her,  and  asked  her  to  be  calm,  and  helped  her  to  her  feet.  Then 
Mrs.  Dow  started  to  the  door  leading  to  the  front  hall,  with  the 
expectation  of  ascending  the  stairs  to  the  apartment  above  for 
aid,  and  passed  out  of  the  sight  of  those  in  the  front  parlor.  As 
she  passed  toward  or  through  the  front  door,  the  door  leading  to 
the  front  hall,  the  burglar  aimed  his  revolver  at  her,  and  Harriet, 
like  a  loyal  daughter,  sought  to  protect  her  mother.  She  thrust 
or  threw  a  chair  toward  him,  still  screaming,  and  he  looked  at 
her,  and  he  said,  "Well,  then,  if  you  want  to  die,  die!  " 

The  Prisoner.     Oh,  I  never  said  that. 

Mr.  Callahan.  And  he  fired  at  her.  The  bullet  struck  her 
on  the  head.  She  fell  to  the  floor  senseless.  The  murderer,  see- 
ing his  victims  bleeding  and  silent,  rushed  through  the  front  hall 
and  out  of  the  front  door,  and  disappeared  into  safety  found  in 
the  darkness  of  the  night. 

To  the  right  of  this  house,  on  the  east  side,  perhaps  75  or  100 
feet  away,  is  a  building  used  at  various  times  as  a  shed,  barn, 
garage.  We  will  be  able  to  show  you  that  the  burglar,  before 
entering  the  house,  went  back  of  this  barn,  took  off  his  overcoat, 
the  stiff  hat  which  he  wore  and  his  shoes,  put  on  another  coat, 
a  dark,  soft  felt  hat  and  the  handkerchief  which  he  used  as  a 
mask.  We  will  show  you  that  after  the  murder  he  repaired 
quickly  to  that  point  where  he  had  left  his  clothes,  dressed 
himself,  and  made  his  way  to  Arch  Street,  which  I  have  al- 
ready described  to  you  as  running  around  the  northerly  base  of 
Round  Hill,  down  through  the  wooded  rear  of  Round  Hill, 
where  there  were  none  to  observe.  Arch  Street  runs  at  right 
angles  to  Main  Street.  He  followed  along  that  street  until  he 
came  to  Main,  and  then  started  down  Main  Street,  obviously, 
as  we  shall  later  argue,  with  the  intention  of  going  directly  home. 
As  he  approached  Church  Street,  which  is  near  the  Memorial 
Church,   around   to   the  east  of   Main   Street,   he  saw  one  short 
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block  away,  a  policeman,  Officer  Dowling,  at  the  police  signal 
box.  He  turned  to  the  left,  went  up  Church  Street  to  North, 
which  is  parallel  with  Main,  down  North,  up  Carew,  which  is  at 
right  angles  with  Main,  up  Chestnut,  which  runs  parallel  with 
Main,  then  down  Chestnut  as  far  as  the  Kimball  Hotel,  to 
Bridge  Street,  when  he  turned  to  the  right  and  went  directly 
down  Bridge,  across  Main  Street,  the  bridge  over  the  Connect- 
icut River,  to  Porter  Avenue,  where  he  lived,  in  West  Spring- 
field. 

March  31,  1910,  fell  on  Thursday.  The  identity  of  the  mur- 
derer was  shrouded  in  mystery  until  Tuesday,  April  5,  when 
Bertram  Spencer  was  arrested,  charged  with  the  murder  of 
Martha  Blackstone.  At  that  time  he  was  employed  at  the  meat 
house  of  H.  L.  Handy  &  Co.  in  Springfield,  and  he  was  taken 
into  custody  almost  immediately  upon  coming  to  work  at  7 
o'clock.  In  the  meantime,  three  police  officers  had  been  stationed 
at  the  office  of  the  Glazed  Paper  Company  in  West  Springfield  to 
await  information  of  his  arrest.  The  Glazed  Paper  Company 
is  at  the  corner  of  Bridge  Street  and  Porter  Avenue  in  West 
Springfield.  They  were  informed  by  telephone  of  his  arrest  and 
immediately  proceeded  to  Spencer's  house  at  47  Porter  Avenue, 
a  very  short  distance  away.  They  arrived  at  that  house  at  about 
ten  minutes  past  7.  The  only  persons  present  were  the  defend- 
ant's wife  and  infant  child.  A  thorough  search  was  made,  and 
among  other  things  found  were  an  Indian  bead  belt  and  a  pearl 
pin  or  brooch,  the  property  of  one  of  the  Dow  family  and  a 
revolver,  a  revolver  holster  attached  to  a  revolver  belt,  a  black 
handkerchief  and  a  flash  light,  all  of  which  the  Commonwealth 
will  be  able  to  show  to  you  the  defendant  admitted  to  be  his 
property,  and  to  have  been  in  his  possession  on  the  fatal  night. 
The  revolver  was  of  38  caliber,  and  it  will  be  shown  to  you  that 
the  bullet  which  killed  Martha  Blackstone  was  of  38  caliber.  For 
a  long  time  this  defendant,  calm,  cool,  collected,  maintained  his 
innocence.  When  confronted  with  the  Indian  bead  belt  and  the 
pearl  brooch  he  declared  them  to  be  his  property.  The  Indian 
bead  belt  he  said  he  had  bought  of  an  Indian  woman  at  Albu- 
querque, New  Mexico.  The  pin  or  brooch  he  had  bought  from 
a  man  on  the  street,  he  said.  Besides  these,  many  other  articles 
were  found  at  his  home,  and  all  through  Tuesday  and  Wednes- 
day Spencer  was  confronted  by  the  owners  of  this  property 
which  had  been  stolen;  and  among  those,  gentlemen,  who  looked 
into  his  eyes  were  Mrs.  Dow  and  Lucy  Dow,  asserting  without 
qualification  their  title  to  the  belt  and  brooch.     The  belt  was  of 
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peculiar  design  and  of  unique  construction.  The  Commonwealth 
will  be  able  to  produce  a  woman,  the  woman  herself  who  made 
it,  and  we  think  you  will  be  able  to  find  that  there  is  no  other 
belt  in  the  world  just  like  it.  The  defendant  could  endure  the 
strain  no  longer,  and  at  last  he  broke  down  and  confessed.  It  is 
not  necessary  at  this  time  to  go  into  the  details  of  that  story. 
It  will  suffice  to  say  that  the  Commonwealth  will  show  that  he 
confessed  freely  and  fully  his  guilt  of  the  crime  with  which  he 
stands  charged.  There  will  be  evidence  that  finger  prints  were 
found  upon  the  sill  of  the  window  leading  to  the  back  bedroom, 
to  which  I  drew  your  attention  a  few  moments  ago;  and  the 
Commonwealth  will  ask  you  on  this  evidence,  in  connection  with 
what  I  have  already  mentioned,  to  say  that  the  defendant  broke 
and  entered  the  Dow  dwelling  in  the  night-time  to  commit  the 
crime  of  larceny,  and  with  the  result  that  while  so  armed  he 
assaulted  and  killed  Martha  Blackstone.  Mrs.  Dow  will  testify, 
I  believe,  that  she  either  locked  or  believed  she  locked  all  the 
windows  before  the  women  sat  down  in  the  parlor.  You  will  at 
least  find,  I  think,  that  every  window  was  closed,  and  that  the 
murderer  broke  in  within  the  meaning  of  the  law. 

Under  our  system  of  criminal  pleading  the  defendant  is  not 
recruired  to  set  forth  in  the  record  the  defense  upon  which  he 
intends  to  rely.  The  Commonwealth,  therefore,  cannot  be  cer- 
tain of  the  defense  with  which  its  case  will  be  met,  but  certain 
steps  which  the  record  shows  to  have  been  taken  in  behalf  of 
the  defendant  lead  us  to  assume  that  it  will  be  contended  here 
that  if  he  committed  this  crime  he  is  legally  innocent  of  it  by 
reason  of  insanity.  He  has  a  right  to  set  up  this  defense  and 
it  is  your  duty  to  hear  and  consider  it.  In  support  of  it,  he  may 
introduce  testimony  of  his  conduct,  manner  of  living,  speech, 
habits  and  appearance  covering  all  periods  of  his  life.  He  has  a 
right  to  introduce  and  undoubtedly  will  introduce  the  opinion  of 
experts  that  at  the  time  he  committed  this  crime  he  was  legally 
insane.  But  if  such  a  defense  shall  be  advanced,  the  Common- 
wealth will  meet  it  by  evidence  covering  the  story  of  his  life 
from  childhood  To  this  day.  We  shall  show  you  that  as  a  child 
in  the  public  schools  and  Sunday  school  of  Lebanon,  Connecticut, 
where  he  was  born,  he  was  a  normal,  active  and  sane,  if  some- 
what wayward,  boy.  We  shall  show  you  that  he  exhibited  no 
of  an  unsound  mind  while  a  student  at  the  Moody  School 
at  Xorthfield.  We  will  show  you  that  as  a  youth  his  mind  was 
sufficiently  clear  to  permit  his  enlistment  on  a  training  ship  of 
the  United  States  navy,  and  that  after  he  was  discharged  he  was 
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again  able  to  enlist  in  the  navy  as  a  landsman.  We  shall  take 
you  through  his  various  employments  in  Springfield,  as  an  em- 
ployee of  steam  and  street  railways,  as  a  worker  in  several  fac- 
tories in  a  variety  of  occupations,  and  will  offer  the  evidence  of 
employers,  superintendents  and  fellow  workmen  that  in  all  that 
time  he  exhibited  no  sign  of  an  unsound  mind.  We  shall  bring 
to  you  the  men  and  women  with  whom  he  made  his  home  while 
a  resident  in  Springfield,  and  they  will  tell  you  that  he  always 
acted  like  a  perfectly  normal  man.  We  shall  offer  in  evidence 
testimony  of  his  neighbors,  which  will  satisfy  you  that  he  was 
as  sane  as  you  or  I.  There  will  be  evidence  of  his  conduct  and 
utterances  while  in  the  custody  of  the  law,  which  we  think  will 
take  good  care  of  any  similar  evidence  which  he  may  offer  or  of 
any  exhibitions  which  may  be  presented  here. 

It  is  well  to  understand  that  in  our  Commonwealth  simple 
insanity,  a  word  which  can  be  and  is  stretched  to  cover  a  multi- 
tude of  mental  imperfections,  does  not  excuse  a  criminal.  It  is 
not  sufficient  for  him  to  show  that  he  is  a  moral  pervert  or  that 
he  is  mentally  defective.  There  are  few  of  us  who  are  free  from 
those  imperfections.  It  is  not  enough  that  alienists  may  pro- 
nounce him  insane.  The  evidence  must  go  farther  and  show 
that  he  was  so  far  insane  that  at  the  time  he  committed  the 
crime  he  did  not  know  the  difference  between  right  and  wrong, 
or  that,  if  he  did  know  the  difference,  he  had  no  control  over 
his  will,  and  did  the  criminal  act  under  an  irresistible  impulse. 
If  you  are  satisfied  that  he  did  know  the  difference  between  right 
and  wrong  and  was  not  governed  by  an  irresistible  impulse,  then 
you  must  find  that  he  was  not  legally  insane.  That  will  be  our 
contention,  and  it  will  be  supported  by  the  evidence  of  eminent 
alienists  who  have  examined  this  defendant  and  who  will  give 
their  opinions,  based  upon  the  evidence  in  the  case.  The  Com- 
monwealth, gentlemen,  it  is  my  grave  duty  to  inform  you,  will 
ask  you  to  find  upon  all  the  evidence  that  he  was  not  insane  on 
March  31,  1910,  and  that,  being  sane  on  that  day,  he  is  guilty  of 
murder  in  the  first  degree. 

Mr.  Stapleton.  If  your  Honor  please,  I  will  ask  your  Honor 
to  strike  out  of  the  record  the  remark  of  my  friend  in  his  open- 
ing: "Isn't  this  premature?" 

The  Court.     It  may  be  stricken  out. 

Before  proceeding  with  the  examination  of  witnesses  it  should 
be  understood  that  the  witnesses  are  to  be  excluded  from  the 
court  room  on  both  sides,  except  the  medical  experts  and  such 
officers  as  are  going  to  be  required  to  assist  the  Commonwealth. 
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I  think  it  ought  to  be  understood  at  this  time  and  appear  upon 
the  record  who  is  to  remain,  because  otherwise  there  will  be  no 
way  of  dealing  with  witnesses  who  have  remained  contrary  to 
the  order. 

Mr.  Stapletox.     May  the  defendant's  mother  remain? 

The  Court.     I  do  not  see  any  objection. 

Mr.  Callahan.  No,  I  think  that  is  the  place  for  a  mother, 
your  Honor;  I  would  not  object  to  that. 

The  Court.  I  would  like  counsel  on  both  sides  to  state  who 
is  to  remain  as  witnesses.  I  do  not  care  for  the  names  of  medical 
experts  on  either  side. 

Mr.  Callahan.  Well,  for  the  Commonwealth,  your  Honor, 
we  ask  that  our  experts  and  Captain  Boyle  and  Detectives  Flynn 
and  Bligh  be  permitted  to  remain,  and  State  Detective  McKay. 

The  Court.  And  for  the  defendant,  medical  experts  called  by 
the  defendant  may  remain,  and  all  other  witnesses  summoned  on 
both  sides  are  to  be  excluded. 

Mr.  Stapletox.     And  the  defendant's  mother. 

The  Court.     Except  the  defendant's  mother. 

Mr.  Stapletox.  If  your  Honor  please,  all  these  officers  are 
witnesses;  I  don't  think  the  Commonwealth  ought  to  be  allowed 
to  have  them  all  here. 

The  Court.  It  is  customary  to  allow  any  officers  who  have 
taken  part  in  the  preparation  of  the  case.  Have  these  officers 
that  you  refer  to,  —  have  they  all  taken  part  in  the  preparation 
of  the  case? 

Mr.  Callahan.  Oh,  yes;  and  we  rely  upon  them,  among 
other  things,  to  take  care  of  our  witnesses  for  us,  to  get  wit- 
nesses  in,  subpoena  them  and  all  that. 

The  COTTRT.  It  is  customary  to  allow  them  where  they  have 
taken  part  in  the  preparation  of  the  case. 

Mr.  Stapletox.  I  have  two  parties  here  who  are  assisting 
me.  They  will  not  be  witnesses  unless  it  should  be  necessary  in 
rebuttal  of  some  witnesses  they  have  talked  with. 

The  Court.     Who  are  they? 

Mr.  Stapleton.  One  is  my  brother  Edward  and  the  other  is 
Mr.  Halloran,  who  is  sitting  in  back. 

The  Court.  Well,  they  may  remain;  they  are  assisting  in 
the  preparation  of  the  case. 

Mr.  STAPLETON.  I  do  not  anticipate  to  use  them  unless  they 
talked  to  some  witnesses. 

The  Court.  Any  witnesses  that  have  assisted  in  the  prepa- 
ration of  fit  her  side  may  remain.     I  think  counsel  on  both  sides 
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ought  to  be  careful  to  see  that  the  witnesses  who  have  been 
excluded  go  out  of  the  court  room. 

Mr.  Callahan.  The  clerk  better  announce  that,  hadn't  he,  — 
that  all  witnesses  except  those  who  are  allowed  to  remain  will 
withdraw  to  the  waiting  rooms  and  await  until  they  are  called? 

The  Assistant  Clerk.  All  witnesses  summoned  here  by  the 
Commonwealth,  except  the  medical  experts  and  the  detectives, 
must  be  excluded  from  the  court  room,  and  all  witnesses  called 
here  by  the  defendant,  except  the  medical  experts  and  the  de- 
fendant's mother,  must  be  excluded  from  the  court  room  at  this 
time. 

Mr.  Callahan.  And  the  defendant's  wife,  —  we  have  no 
objection  to  her  remaining  if  she  wishes,  may  it  please  your 
Honor. 

The  Assistant  Clerk.     And  the  defendant's  wife. 

Charles  A.  L.  Wright  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Callahan).  What  is  your  name?  A.  Charles  A. 
L.  Wright. 

Q.  Where  do  you  live?     A.  Springfield,  28  McKnight  Street. 

Q.  What  is  your  occupation?  A.  Civil  engineer;  about  twenty- 
two  years. 

Q.  I  draw  your  attention  to  this  plan,  Mr.  Wright,  and  ask 
you  if  you  had  anything  to  do  with  its  preparation  [indicating 
large  plan  which  had  been  set  up  back  of  the  witness  stand]? 
A.  I  made  the  plan,  yes. 

Q.  What  are  the  points  of  the  compass  here  on  this  plan?  A. 
It  is  represented  in  this  further  corner  which  is  folded.  North 
and  south  are  practically  the  top  and  bottom  of  the  map. 

Q.  What  is  its  scale?     A.  One  inch  to  the  foot. 

Q.  As  you  cross  the  piazza  on  the  north  side  of  the  house  and 
open  the  front  door,  what  room  do  you  go  into?  A.  The  front 
hall. 

Q.  What  are  these  lines  here  [indicating]?  A.  Those  represent 
the  stairs. 

Q.  Leading  upstairs?  A.  The  stairs  from  the  ground  floor 
here,  as  you  go  up  and  turn  to  go  upstairs. 

Q.  Is  there  an  apartment  upstairs?     A.  Yes. 

Q.  Turning  to  the  right  as  you  enter  the  hall  what  room  do 
you  enter,  —  and  if  you  will  please  call  those  the  front  parlor 
and  back  parlor  instead  of  the  library?     A.  The  front  parlor. 
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Q.  Passing  through  the  front  parlor  towards  the  west,  what 
room  do  you  enter?     A.  The  back  parlor. 

Q.  And  passing  through  to  the  south,  what  room  do  you 
enter?     A.  The  dining  room. 

Q.  If  you  still  continue  in  the  direction  you  are  going,  what 
room  do  you  enter?     A.  The  kitchen. 

Q.  And  opening  from  the  kitchen  I  draw  your  attention  to  a 
hallway  running  south.  What  is  that  room  to  the  left  of  that 
hallway  as  we  face  the  plan?     A.  The  parlor. 

Q.  What  are  these  lines  here  [indicating  on  plan]?  A.  Indi- 
cating the  stairs  to  the  cellar;  the  upper  line,  which  go  upstairs, 
and  these  go  down  [indicating]. 

Q.  These  stairs  go  up,  and  these  are  the  back  stairs  [indi- 
cating]?    A.  Yes. 

Q.  From  the  southeast  corner  of  the  building  is  a  room  from 
which  a  window  opens  out.  What  is  that  room?  A.  The  bed- 
room. 

Q.  You  have  drawn  here  a  sort  of  parallelogram.  What  does 
that  indicate?     A.  Bureau. 

Q.  Going  north  out  of  this  bedroom,  what  do  you  enter?  A. 
The  hallway,  small  hallway,  connecting  two  bedrooms. 

Q.  To  the  right  of  that  hallway  and  in  between  the  two  bed- 
rooms is  a  room.     What  is  that?     A.  Bathroom. 

Q.  Emerging  from  the  hallway  and  going  straight  to  the  north, 
what  room  do  you  enter?     A.  Bedroom. 

Q.  If  you  continue  through  there,  what  room  do  you  enter? 
A.  The  front  parlor. 

Q.  I  suppose  I  may  ask  you  in  a  general  way  if  these  lines 
indicate  windows  [indicating  on  plan]?     A.  Yes,  sir. 

Mr.  Callahan.     You  may  examine,  Mr.  Stapleton. 

Cross-examination. 

Q.  (by  Mr.  Stapleton).  This  house  sets  back  from  Plainfield 
Street  how  far?  A.  Well,  I  didn't  take  any  measurements  from 
Plainfield  Street;    merely  located  the  house  upon  the  lot. 

Q.  Well,  about  how  far?  A.  I  should  say  it  was  between 
three  and  four  hundred  feet,  something  like  that,  as  I  remember  it. 

Q.  The  second  house,  or  what,  —  or  do  you  remember?  A.  I 
don't  remember.     It  is  a  year  ago  since  I  have  been  there. 

Q.  Is  it  on  this  little  roadway  which  goes  to  the  railroad  track? 
A.  Yes. 

Q.  And  the  roadway  would  be  along  about  here  [indicating]? 
A.   Yes. 
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Q.  To  the  north  of  the  house?     A.  Yes. 

Q.  How  far  back  from  the  roadway  does  the  house  set?  A.  I 
wouldn't  want  to  state.     I  haven't  been  up  there  since  — 

Q.  Didn't  take  any  measurements  of  that?  A.  I  don't  think 
I  did. 

Q.  And  haven't  any  recollection  of  it?  A.  No,  I  didn't  tie 
that  up  to  the  street  there  when  I  made  the  plan  of  the  house. 

Q.  This  is  a  two-apartment  or  two-tenement  house,  is  it?  A. 
Yes. 

Q.  One  apartment  upstairs  and  one  downstairs?     A.  Yes. 

Q.  A  wooden  house?     A.  It  is  a  wooden  house;  yes,  sir. 

Q.  When  did  you  make  that  plan?     A.  In  September,  1910. 

Q.  September,  1910?     A.  Yes. 

Q.  At  whose  request?     A.  At  Mr.  Taft's. 

Q.  Mr.  Taft's?     A.  Yes. 

Q.  The  then  district  attorney?     A.  Yes. 

Q.  Have  you  got  the  date?     A.  September  12th. 

Q.  This  is  a  substantially  accurate  plan  of  the  house  there? 
A.  Yes. 

Q.  Did  anybody  go  with  you  when  you  made  it?  A.  Yes,  sir. 
One  of  the  assistants  in  the  office,  —  a  Mr.  Swinger,  I  think  his 
name  is. 

Q.  Anybody  on  behalf  of  the  district  attorney?  A.  Somebody 
went  up  there  with  me,  —  I  don't  remember  whether  it  was  Cap- 
tain Boyle  went  first  and  showed  me  what  they  wanted,  and  then 
I  went  up  there  with  my  assistant  later  and  did  the  work. 

Q.  Went  there  later  and  did  the  work?     A.  Yes. 

Mr.  Stapleton.     That  is  all. 

Mr.  Callahan.     We  offer  the  plan  as  Exhibit  1. 

The  plan  of  house  referred  to  was  marked  "  Ex.  1,  J.  P.  F." 

Dr.  Everett  A.  Bates  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Callahan).  WThat  is  your  name?  A.  Everett  A. 
Bates. 

Q.  WThere  do  you  live?     A.  57  Chestnut  Street,  Springfield. 

Q.  Wliat  is  your  occupation?     A.  Physician. 

Q.  How  long  have  you  been  a  physician,  Doctor?  A.  Twenty- 
one  years. 

Q.  Where  did  you  receive  your  medical  education?  A.  Har- 
vard Medical  School. 
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Q.  Have  you  passed  the  twenty-one  years  you  refer  to  in 
Springfield?     A.  Twenty  years  in  Springfield. 

Q.  In  March,  1910,  were  you  medical  examiner  for  the  district 
of  which  Springfield  was  a  part?     A.  Yes,  sir. 

Q.  How  long  at  that  time  had  you  been  medical  examiner? 
A.  Nearly  seven  years,  —  six  and  a  half  years. 

Q.  On  the  night  of  March  31,  did  you  receive  information  of 
a  shooting  in  Springfield?     A.  Yes. 

Q.  In  pursuance  of  that  information  what  did  you  do?  A.  I 
went  to  the  place  of  the  shooting. 

Q.  Where  was  it?  A.  At  the  Dow  house,  Round  Hill,  in 
Springfield. 

Q.   And  did  you  there  see  the  body  of  any  person?     A.  Yes. 

Q.  Were  you  acquainted  with  that  person?  A.  I  knew  her 
slightly. 

Q.  What  was  her  name?     A.  Martha  B.  Blackstone. 

Q.  Did  you  make  an  examination  of  the  body  that  night,  or 
take  what  in  your  language  is  known  as  a  view  of  it?  A.  I 
made  a  superficial  examination  of  it  that  night. 

Q.  What  did  you  discern  that  night  about  the  body?  A.  The 
body  that  I  viewed  was  lying  upon  the  floor  in  the  front  parlor 
in  front  of  the  sofa,  the  body  upon  its  back  — 

Q.  I  draw  your  attention  to  these  lines  on  the  plan  here,  in 
what  we  describe  as  the  front  parlor,  and  I  ask  you  if  that  is 
the  sofa  which  you  refer  to  [referring  to  Exhibit  1]?     A.  Yes. 

Q.  How  was  she  lying  with  reference  to  this  sofa?  A.  Lying 
in  front  of  the  sofa,  parallel  with  the  sofa,  the  head  towards  the 
front  door,  the  front  hall. 

Q.  Did  you  examine  the  body  with  a  view  to  determining 
whether  it  was  alive?     A.  Yes,  sir. 

Q.  What  did  you  find?     A.  It  was  a  dead  body. 

Q.  Did  you  see  any  other  body  or  person  wounded  there  that 
night  when  you  arrived?  A.  I  saw  in  bed  in  a  bedroom  Harriet 
Dow. 

Q.  Did  you  examine  her  at  all?  A.  Well,  I  was  present  at  an 
examination  that  was  made  of  her. 

Q.  What  did  you  find?  A.  A  bullet  wound  on  the  head,  cut- 
ting the  scalp  and  partially  penetrating  the  skull. 

Q.  The  next  day  did  you  hold  an  autopsy  on  the  body?    A.  Yes. 

Q.  Who  was  with  you  in  that  work?  A.  Dr.  Theodore  S. 
Bacon  and  Dr.  Richard  S.  Benner. 

Q.  Where  was  the  autopsy  held?  A.  Washburn's  undertaking 
rooms. 
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Q.   Sometimes  described  as  the  morgue?     A.  Yes. 
Q.  Doctor,  will  you  state  the  result  of  your  autopsy,  and  you 
may  use  your  notes  if  you  desire  to?     A.  This  autopsy  was  upon 
the  body  of  Martha  B.  Blackstone  — 

Q.  My  friend  has  kindly  agreed  that  you  may  use  this  type- 
written copy,  if  you  prefer  to  [handing  a  pamphlet  and  paper  to 
witness].     A.  Thank  you. 

Q.  It  will  save  time.  A.  Upon  Friday,  April  1st,  at  10.15  in 
the  morning,  fourteen  hours  after  — 

Mr.  Stapleton.  I  object  to  his  reading  anything  from  the 
typewritten  copy. 

Q.  Well,  state  the  result  of  your  autopsy.  You  may  use  that 
as  a  memorandum,  if  you  desire.  A.  The  result  of  the  autopsy 
was  that  death  was  determined  to  be  due  from  a  gunshot  wound 
in  the  chest. 

Q.  Describe  that  wound,  Doctor?  A.  Which  traversed  the 
chest  — 

Q.  Describe  its  location,  its  character  and  effect.  A.  It  was  a 
bullet  wound  of  the  thorax  which  caused  death,  traversing  the 
thorax.  That  bullet  had  entered  the  body  a  short  distance, 
about  a  quarter  of  an  inch,  from  the  outside  of  the  left  nipple, 
and  after  going  through  the  tissues  of  the  chest  wall  had  entered 
the  chest  between  the  third  and  fourth  ribs.  In  its  further 
course  it  traversed  a  portion  of  the  left  lung.  It  had  for  its 
direction  after  entering  the  body  a  slightly  upward  and  inward 
and  backward  course  — 

Mr.  Stapleton.  Just  a  moment.  I  object.  Are  you  reading 
that,  Doctor? 

The  Witness.     No,  sir;  it  is  all  from  my  mind. 
Mr.  Callahan.      Well,    I   will   withdraw   that.      I   understood 
from  you  that  he  might  use  it.     We  will  take  it  away. 

Mr.  Stapleton.  I  said  he  might  use  the  typewritten  copy  so 
far  as  he  would  have  the  right  to  use  the  written  copy. 
Mr.  Callahan.  That  is  all  right.  Go  ahead,  Doctor. 
The  Witness.  The  bullet  entered  the  heart  sac  known  as  the 
pericardium.  It  had  gone  through  by  wound  of  entrance  and 
exit  the  pulmonary  artery.  It  had  entered  the  windpipe  at  one 
of  its  first  divisions,  passing  through,  and  also  the  meatpipe.  It 
then  entered  the  right  chest  cavity,  known  as  the  right  pleural 
cavity,  penetrating  a  portion  of  the  right  lung,  and  it  had  left 
the  chest  or  thorax  in  the  fifth  interspace,  or  between  the  fifth 
and  sixth  ribs,  slightly  nicking  the  sixth  rib,  the  wound  present- 
ing itself  as  one  of  exit  in  the  right  shoulder,  over  the  spine,  as 
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it  is  called  anatomically,  of  the  right  shoulder  blade;  the  wound 
of  entrance  and  exit  presenting  characteristic  appearances  of  bul- 
let wounds  in  their  passage  through  the  body. 

Q.  Did  you  examine  the  other  vital  organs  of  the  body, 
Doctor?     A.  Yes. 

Q.  As  a  result  of  your  examination,  not  only  of  the  wound  but 
all  of  the  organs  of  the  body,  are  you  able  to  state  what  the 
cause  of  her  death  was?  A.  The  cause  of  death  was  a  gunshot 
wound  of  the  chest. 

Q.  Whether  or  not  that  death  was  instant?  A.  Practically 
so. 

Q.  Did  you  have  your  attention  at  any  time  drawn  to  certain 
bullets?     A.  Yes. 

Q.  When?  A.  The  night  at  the  Dow  house  I  had  my  atten- 
tion drawn  to  a  bullet. 

Q.  How  was  it  drawn  to  your  attention?  A.  One  of  the  in- 
spectors showed  it  Xo  me  as  a  bullet  which  had  been  picked  up 
from  the  floor. 

Q.  Is  this  either  of  them  [showing  two  bullets  to  the  witness]? 
A.   This  one  here  [indicating]. 

Q.  You  examined,  I  think  you  said,  the  wound  on  the  head 
of  Miss  Harriet  Dow?     A.  Yes,  sir. 

Q.  Whether  or  not,  Doctor,  you  are  able  to  form  an  opinion 
as  to  the  wound  caused  by  that  bullet  [showing  a  bullet  to  wit- 
ness]?    A.  A  wound  that  would  correspond  — 

Mr.  Stapletox.  I  object.  I  think  that  should  be  answered 
yes  or  no. 

Q.  Answer  it  yes  or  no.     A.  Yes. 

Q.  What  is  your  opinion? 

Mr.  Stapletox.     To  that  I  object. 

Mr.  Callahax.     Well,  I  don't  care  about  it. 

Q.  Who  drew  your  attention  to  this  bullet  [indicating]?  Was 
that  later  drawn  to  your  attention?     A.  Yes. 

Q.  When?     A.   A  day  or  two  later;    I  don't  remember  exactly. 

Q.  Do  you  know  the  size  of  that  bullet,  the  caliber?  A.  It 
looks  like  a  38  to  me. 

Q.  Whether  or  not  the  wound  which  you  found  upon  the  body 
of  Martha  Blackstone  was  such  a  wound  as  might  have  been 
caused  by  such  a  bullet?  A.  Yes;  I  judged  it  to  be  the  wound 
of  a  38-caliber  bullet. 

Mr.  CALLAHAN.  We  offer  this  bullet  as  Exhibit  2.  I  think, 
may  it  please  your  Honor,  that  we  will  also  offer  these  [referring 
to  fragments  of  another  bullet]  as  exhibits  3  and  4. 
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Mr.  Stapleton.  I  should  object  to  them  at  this  time,  your 
Honor. 

Mr.  Callahan.  We  shall  offer  evidence  tending  to  show  that 
they  were  found  on  the  premises. 

The  Court.  They  may  be  admitted  with  the  understanding 
that  they  were  found  in  this  house,  —  in  this  room  where  the 
shooting  occurred,  —  otherwise  they  will  be  excluded. 

Mr.  Stapleton.  It  only  appears  that  the  officer  showed 
them  to  this  witness. 

The  Court.     Yes. 

Mr.  Callahan.  We  shall  follow  it  with  evidence  that  the 
officers  found  them  there. 

The  above-described  bullet  and  portions  of  bullet  severally 
placed  in  envelopes  and  marked  "  Ex.  2,  J.  P.  P.,"  "  Ex.  3,  J.  P.  F.," 
and  "Ex.  4,  J.  P.  F." 

Cross-examination. 

Q.  (by  Mr.  Stapleton).  What  time  of  night  did  you  go  to 
this  house,  Doctor?     A.  8.30. 

Q.  Who  called  you?  A.  Well,  I  am  not  certain;  I  think  the 
police. 

Q.  You  don't  remember  just  who  it  was?  A.  Not  accurately. 
A  telephone  call. 

Q.  Where  were  you  at  that  time?     A.  At  my  home. 

Q.  How  far  is  your  home,  Doctor,  from  the  house  where  you 
found  this  lady  in  front  of  the  sofa?     A.  I  estimate  it  about  a  mile. 

Q.  About  a  mile?     A.  Yes,  sir. 

Q.  And  how  did  you  go  that  distance?  A.  I  went  by  auto- 
mobile. 

Q.  How  long  after  you  received  the  call  was  it  that  you 
started?  A.  I  received  the  call  at  twenty  minutes  past  8;  I  was 
there  at  8.30. 

Q.  Is  there  any  way  that  you  fix  the  time  at  which  you 
received  the  call?     A.  My  memory. 

Q.  Did  you  take  particular  note  at  that  time  of  the  hour?  A. 
I  always  take  note  of  the  time  of  a  view.  The  note  was  taken 
at  8.30. 

Q.  You  made  the  note  at  the  time  of  the  view?     A.  Yes,  sir. 

Q.  You  made  a  memorandum  of  that?     A.  Yes,  sir. 

Q.  Did  you  take  any  particular  notice  of  what  time  it  was 
when  you  were  called?  A.  I  made  no  —  no  memorandum  at  the 
time,  only  the  mental  note. 
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Q.  Did  you  take  any  particular  notice,  I  ask  you?  A.  I  don't 
recall  that  I  looked  at  a  clock  or  at  a  watch  at  that  time. 

Q.  It  was  not  later  than  twenty  minutes  after  8,  however? 
A.  Xo,  sir,  because  I  had  to  get  my  car  from  the  garage  and  get 
there.     It  took  me  about  ten  minutes  to  do  it. 

Q.  You  had  to  telephone  for  your  car?     A.  Yes,  sir. 

Q.  And  wait  for  it  to  come,  and  then  travel  over  to  the  house? 
A.  Yes,  sir. 

Q.  It  may  have  been  earlier  than  twenty  minutes  after  8 
when  you  got  the  message?     A.  No,  sir. 

Q.  You  don't  think  it  could  be?     A.  No. 

Q.  Whom  did  you  see  when  you  reached  the  house  in  ques- 
tion? A.  I  saw  Mr.  Costello,  another  patrolman,  Mrs.  Dow, 
Miss  Harriet  Dow,  Miss  Lucy  Dow;    I  believe  that  is  all. 

Q.  Officer  Costello  and  a  patrolman  were  the  only  police 
officers,  were  they?     A.   When  I  got  there. 

Q.  When  you  got  there.     And  —    A.  As  I  remember  it. 

Q.  Yes.     A.  Those  are  the  two  men  that  I  fixed  in  my  mind. 

Q.  Do  you  know  who  the  patrolman  was?  A.  Yes,  sir.  [Look- 
ing at  notes.]     E.  A.  Littlefield. 

Q.  Did  you  take  down  his  name  at  the  time,  Doctor?  A. 
Yes,  sir. 

Q.  And  you  remember  that  he  was  the  man?  A.  Yes,  sir;  I 
know  him. 

Q.  Where  were  they?     A.  They  were  in  the  house. 

Q.  What  part  of  the  house?     A.  The  front  part  of  the  house, 

—  the  two  living  rooms.  I  should  also  add  to  my  other  testi- 
mony that  Dr.  Sweet  was  there,  to  see  Harriet. 

Q.  Which  of  the  two  rooms  were  Costello  and  the  inspector  in, 

—  the  two  front  rooms?  A,  The  front  room  where  the  body  lay, 
as  I  recall  it.  I  went  in  the  front  door.  I  saw  him  there  by  the 
inspector. 

Q.  Both  he  and  the  patrolman  were  in  that  front  room?  A. 
I  don't  remember  so  particularly  about  where  the  patrolman 
was,  but  he  was  in  the  house. 

Q.  And  the  body  lay  right  in  front  of  the  sofa,  you  say?  A. 
Yes,  sir. 

Q.  Did  you  notice  anything  else  in  the  house,  Doctor?  A.  I 
noticed  quite  a  number  of  things  about  the  two  front  rooms.  In 
fact,  I  made  a  little  sketch  of  them  and  noted  the  position  of  the 
body  and  the  position  of  blood  stains,  position  of  tables  and  chairs. 

Q.  What  did  you  notice?  A.  Would  you  like  to  have  me  give 
the  arrangf-rn'-nt  of  the  rooms? 
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Q.  Yes,  you  may.  I  don't  care  for  the  sketch.  You  may  use 
the  chart,  if  you  want;  you  may  use  the  plan,  if  you  want. 
Here  are  the  points.  A.  Thank  you.  The  body  laying  in  this 
position  [indicating]  in  front  of  the  sofa,  head,  as  I  have  already 
stated,  towards  the  front  hall.     The  body  lay  upon  its  back. 

Mr.  Callahan.     Just  a  moment,  Doctor. 

Conference  with  Mr.  Stapleton. 

Q.  My  friend  suggests  if  you  will  describe  the  points  on  the 
map  by  the  direction  of  the  compass  so  that  it  can  get  on  to  the 
record  without  simply  saying,  "this  corner."  Say  "southeast 
corner,"  and  "northeast  corner." 

Mr.  Callahan.     The  piazza  is  on  the  north  side,  Doctor. 

The  Witness.  Thank  you.  It  is  near  enough  north  to  be 
considered  north. 

A.  [Continuing.]  There  was  also  noted  a  blood  stain  on  this 
sofa.  There  was  noted  back  of  the  sofa  a  hole  in  the  plastering, 
about  this  point  [indicating].  There  was  also  noted  in  the  paper 
behind  the  sofa  that  it  was  torn  at  this  point,  —  the  paper  on 
the  wall  [indicating].  I  noted  a  chair  in  this  position  [indicat- 
ing]. I  noted  a  chair  in  that  position  [indicating].  There  was 
a  blood  spot  upon  the  carpet  here  [indicating].  I  noted  also  at 
the  northwest  corner  of  the  sitting  room  a  couch,  a  table,  in 
front  or  a  little  more  towards  the  center  of  the  room.  I  interro- 
gated Mrs.  Dow  in  connection  with  the  events  that  had  hap- 
pened that  night,  and  the  positions  of  those  who  were  playing 
cards  or  at  the  game  were  given  to  me. 

Q.  I  don't  want  to  have  you  state  now  what  Mrs.  Dow  told 
you.  A.  You  do  not.  I  noted  a  morris  chair  here  [indicating], 
a  table  in  this  southwest  corner.  I  noted  also  a  chair  in  this 
position  [indicating]  and  a  chair  in  that  position  [indicating],  and 
a  bookcase  that  is  noted  here,  and  a  table  in  that  corner,  the 
northwest  corner  of  the  library.  I  also,  in  the  course  of  the  in- 
vestigation, went  around  the  house,  —  do  you  care  to  know 
about  that? 

Q.  Yes.  A.  I  went  around  the  house  to  the  rear  of  it  and 
noted  a  window;  marks,  apparently  footmarks,  upon  the  clap- 
boards of  the  house  and  upon  the  window  sill. 

Q.  How  long  did  you  stay  there,  Doctor?  A.  Oh,  quite  a 
while.     I  presume  I  was  there  an  hour  and  a  half. 

Q.  And  did  any  one  else  come  while  you  were  there?  A. 
Doctor  Bacon  came. 
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Q.  "What  time  did  he  come?  A.  Shortly  after  I  arrived.  I 
believe  he  did.  He  had  been  sent  for  by  Doctor  Sweet,  as  I 
understood. 

Q.  How  long  did  Doctor  Sweet  stay?  A.  Stayed  until  the 
ambulance  from  the  hospital  came  and  they  went  to  the  hospital. 

Q.  How  long  was  that?     A.  Fifteen  or  twenty  minutes. 

Q.  Had  this  body  of  the  woman  which  you  saw  in  front  of  the 
sofa  apparently  been  moved?     A.  No,  sir. 

Q.  It  apparently  lay  as  it  fell?     A.  Yes,  sir. 

Q.  When  you  examined  the  body  you  found  a  dead  body. 
And  how  long  should  you  say  she  had  been  dead?  A.  Why,  it 
would  be  fair  to  estimate  she  had  been  dead  half  an  hour. 

Q.  Half  an  hour?  A.  According  to  the  —  our  knowledge  of 
things. 

Q.  Might  she  not  have  been  dead  longer  than  that?  A.  No, 
sir;  I  should  think  not. 

Q.  How  do  you  know,  Doctor?  A.  Why,  we  know  by  the 
condition  of  —  muscular  condition,  conditions  of  warmth  of  the 
body. 

Q.  Those  are  apt  to  vary  in  many  cases?  A.  They  follow 
pretty  closely  averages;    according  to  temperature,  of  course. 

Q.  Depending  upon  the  temperature  of  the  room?     A.  Yes,  sir. 

Q.  You  didn't  note  particularly  the  temperature  of  the  room? 
A.  Comfortable  rooms. 

Q.  Further  than  that  it  was  comfortable,  you  didn't  note? 
A.  I  don't  know  what  the  actual  temperature  of  the  room  was. 

Q.  You  didn't  take  any  particular  notice  of  it  that  night?  A. 
Ordinary  temperature  of  a  room. 

Q.  I  didn't  ask  you  that.  I  say,  you  took  no  particular  note 
of  the  temperature  of  the  room?  A.  No  more  than  to  note  it 
was  a  comfortable  room,  as  rooms  go  in  March. 

Q.  Further  than  that  you  took  no  particular  notice  of  it;  that 
is  so,  isn't  it?  A.  It  only  made  the  impression  upon  me  that  it 
was  a  comfortable  room.  I  was  perfectly  comfortable,  therefore 
the  temperature  was  the  ordinary  temperature.  No  detailed 
observations  are  noted. 

Q.  And  of  rourse  the  muscular  tension  or  stiffness  of  bodies 
will  vary  a  great  deal  in  different  cases?     A.  Not  a  great  deal. 

Q.  How  much?  A.  Oh,  we  think  that  rigor  mortis  is  —  ordi- 
narily begins  in  the  average  of  cases  at  a  pretty  definite  time. 

Q.   What  time?     A.   Within  two  hours. 

Q.  Anything  less  than  two  hours  would  be  difficult  to  judge? 
A.  Judge  by  temperature,  then. 
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Q.  Yes?     A.  Temperature  of  the  body. 

Q.  So  that  the  muscular  examination  wouldn't  indicate  any- 
thing to  you  except  that  the  body  had  been  dead  less  than  two 
hours?     A.  Yes,  sir. 

Q.  And  you  judged,  in  giving  your  estimate  of  half  an  hour, 
largely  or  entirely  by  the  temperature?    A.  Everything  coincided. 

Q.  I  say,  you  judged  by  the  temperature?     A.  Yes,  sir. 

Q.  It  is  possible  it  might  have  been  dead  an  hour?    A.  No,  sir. 

Q.  Why  not?     A.  Too  warm  for  an  hour. 

Q.  You  said  that  depended  upon  the  temperature  of  the  room  — 
A.  Exactly. 

Q.  —  which  you  didn't  note,  further  than  that  it  was  com- 
fortable? And  was  this  a  steam-heated  house?  A.  I  didn't 
notice  the  method  of  heating. 

Q.  Was  the  heat  on?  A.  Whatever  the  heat  of  the  house  was, 
it  was  on. 

Q.   So  that  it  was  warm  enough?     A.  Yes,  sir. 

Q.  It  wasn't  chilly  at  all?  A.  I  was  —  it  was  very  comfortable 
in  the  house. 

Q.  Did  Dr.  Sweet  make  an  examination  of  the  body  while  you 
were  there?     A.  No,  sir.     He  was  occupied  with  Harriet. 

Q.  Did  he  look  at  the  body  at  all?     A.  I  can't  tell  you. 

Q.  Did  you  go  into  the  —  which  is  the  room  that  Miss  Harriet 
was  in?     A.  [Witness  points  to  bedroom  on  plan.]     Yes,  sir. 

Q.  Did  you  go  in  to  see  her  before  you  examined  the  body 
that  was  near  the  sofa?     A.  No,  sir. 

Q.  How  long  a  time  did  you  spend  in  the  examination  of  the 
body  near  the  sofa  before  you  went  into  the  room?  A.  I 
made  the  ordinary  superficial  examination,  such  as  one  would 
make. 

Q.  How  long  a  time,  Doctoi",  if  you  will  please  answer  my 
question?     A.  It  might  have  been  five  minutes. 

Q.  You  knew  Dr.  Sweet  was  in  the  bed  room?     A.  Yes,  sir. 

Q.  Before  you  went  in?     A.  Yes,  sir. 

Q.  And  when  you  went  in  had  he  apparently  been  working 
over  Miss  Dow,  treating  her?  A.  As  I  remember  it,  he  had  al- 
ready made  a  superficial  examination  of  her  condition. 

Q.  That  was  —  he  had  his  coat  off,  did  he,  or  was  he  accou- 
tered  for  surgical  treatment?     A.  I  don't  remember  that. 

Q.  And  how  long  had  he  been  there  before  you  came,  Doctor, 
if  you  remember?  A.  I  only  know  that  I  was  told  —  he  told  me 
he  had  just  got  there. 

Mr.  Stapleton.     I  ask  to  have  that  stricken  out. 
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The  Court.     It  may  be  stricken  out  as  not  responsive. 

Q.  And  whether  he  examined  the  body  that  was  near  the  sofa 
before  you  came,  or  not,  you  don't  know?  A.  No.  He  didn't 
examine  it. 

Mr.  Stapletox.     I  ask  to  have  that  stricken  out. 

The  Court.     It  may  be  stricken  out. 

Mr.  Stapletox.  That  is,  as  much  of  it  as  is  after  the  answer 
"No,  sir,'"  which  I  think  was  responsive.  Your  Honor  assents 
to  this,  I  understand? 

The  Court.     Yes. 

Q.  Now,  you  went  inside  with  Dr.  Sweet  in  the  bedroom?  A. 
Ye?,  sir. 

Q.  Did  any  other  doctor  come  while  you  were  there,  besides 
Dr.  Bacon?     A.  Not  that  I  remember. 

Q.  Not  that  you  can  recall.  Any  of  the  police  call?  A.  Not 
that  I  remember. 

Q.  When  did  you  make  this  extended  examination  of  the  rooms 
and  the  house,  Doctor?  A.  After  the  ambulance  had  been  there 
and  removed  Miss  Harriet  Dow. 

Q.  You  said  you  made  this  examination  of  the  premises?  A. 
Yes,  sir;    I  went  into  the  conditions  as  carefully  as  I  could. 

Q.  And  spent  some  time  there?     A.  Yes,  sir. 

Q.  Who  was  there  during  all  of  that  time?  A.  Mrs.  Dow, 
Miss  Lucy  Dow,  Inspector  Costello  and  Officer  Littlefield. 

Q.  Did  you  see  any  signs,  or  anything  that  led  you  to  infer 
that  anybody  had  made  an  examination  of  the  place  before  you 
did?     A.   No.  sir.     Not  of  the  body  —  of  the  place. 

Q.  After  you  had  examined  this  body  for  five  minutes  did  you 
come  back  and  make  a  further  examination  that  night?  A.  Yes, 
sir. 

Q.  How  long  did  you  spend  on  that?  A.*  Long  enough  to 
make  certain  notes. 

Q.  Well,  about  how  long,  Doctor?  A.  Oh,  two  or  three  min- 
or) that. 

Q.  What  did  you  note?  A.  I  noted  the  clothing,  appearance 
of  the  clothing;  blood  stains  ,on  the  clothing  in  the  back;  its 
condition. 

Q.  There  were  blood  stains  on  the  clothing  in  front  and  in  back? 
A.  Yes,  sir. 

Q.  At  the  point  of  entrance  of  the  wound  that  you  found  in 
the  body?     A.   Yes,  sir. 

Q.  And  there  was  some  blood  on  the  sofa?     A.  Yes,  sir. 

Q.   Yon  say  sofa;    will  you  indicate  with  your  pointer  [witness 
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does  so].  That  is  on  the  southern  end  of  the  sofa,  —  towards 
the  southern  end?  A.  About  the  junction  of  the  middle  third 
and  south  third  of  the  sofa. 

Q.  Yes,  little  south  of  the  middle?     A.  Yes,  sir. 

Q.  Did  that  correspond  in  position  to  the  place  where  the  part 
of  the  body  would  be  that  was  wounded?  I  don't  know  as  I 
make  myself  very  clear  on  that,  Doctor;  if  you  let  me  take  the 
pointer.  As  the  body  lay  here  in  front  of  the  sofa,  about  where 
would  the  part  of  the  body  be  that  was  wounded;  about  where 
would  it  lay  on  the  sofa?  [Witness  indicates.]  About  there? 
A.  Yes. 

Q.  Not  far  from  where  the  blood  was  on  the  sofa.  Was  there 
much  blood  on  the  sofa?  A.  Not  a  great  deal;  quite  a  little 
stain. 

Q.  Was  it  in  a  pool  or  spatter?  A.  It  was  in  a  pool,  —  pool 
stain. 

Q.  How  much  should  you  say  there  was?  A.  Big  as  the  palm 
of  the  hand. 

Q.  And  where  was  the  mark  on  the  wall  paper?  If  you  will 
point  out  again.  That  was  back  of  the  sofa?  [Witness  indi- 
cates.] About  there?  A.  That  was  the  torn  place,  the  torn 
paper. 

Q.  That  is  on  the  —  A.  East  side,  east  wall  of  the  room, 
southeast  corner. 

Q.  Back  of  the  sofa?     A.  Torn  paper,  south  wall  of  the  room. 

Q.  Torn  paper  was  on  the  south  wall  of  the  room,  back  of  the 
sofa?     A.  Yes,  sir. 

Q.  How  far  north  along  that  wall  from  the  corner  was  that 
torn  paper  on  the  east  wall?     A.  Oh,  about  three  feet. 

Q.  And  how  high  up  from  the  floor,  Doctor?  A.  Chest  high  to 
me. 

Q.  Was  there  a  back  to  this  sofa?  A.  Yes,  there  was  a  back 
to  it;  it  wasn't  a  couch. 

Q.  Wasn't  a  couch.     There  was  a  back  to  it?     A.  Yes. 

Q.  How  high  was  the  back  as  near  as  you  can  recall?  A.  Or- 
dinary average  back  of  a  sofa. 

Q.  Four  feet?     A.  Not  as  much  as  that. 

Q.  Three  and  a  half?  A.  Somewhere  around  that,  three  or 
three  and  a  half. 
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Mrs.  Cordana  N.  Blackstone — sworn. 
Direct  Examination. 

Q.    (by   Mr.    Callahan).      Now,    a   very  few   questions,    Mrs. 
Blackstone.     "What  is  your  name?     A.   Cordana   X.   Blackstone. 

Q.  And  was  Martha  B.  Blackstone  your  daughter?   A.     She  was. 

Q.  Where  did  you  and  she  live?     A.  25  Elliot  Street. 

Q.  In  Springfield?     A.  In  Springfield. 

Q.  Where  do  you  now*  live,  Mrs.  Blackstone?  A.  26  Vassar 
Street,  Springfield. 

Q.  On  March  31,  1910,  while  living  on  Elliot  Street,  who  else 
lived  with  you?     A.  My  husband. 

Q.  Is  he  now  living?     A.   Xo,  sir. 

Q.   How  old  was  Martha?     A.  Thirty-nine. 

Q.  When  did  you  last  see  her  alive?  A.  Eight  o'clock  that 
Thursday  morning. 

Q.  When  did  you  next  see  her?  A.  The  next  day,  6  o'clock 
at  night. 

Q.  Where?     A.   In  her  casket. 

Q.  And  she  was  dead?     A.  Yes,  sir. 

Mr.  Callahan.     You  may  inquire,  Mr.  Stapleton. 

Mr.  Stapleton.     Xothing. 

Dr.  Theodore  S.  Bacon  —  sivorn. 
Direct  Examination. 

Q.  (by  Mr.  Callahan).  What  is  your  full  name?  A.  Theo- 
dore S.  Bacon. 

Q.  And  what  is  your  occupation?     A.  Physician  and  surgeon. 

Q.  Where  do  you  live?  A.  00  Maple  Street,  Springfield,  Massa- 
chusf 

Q.  How  long  have  you  lived  in  Springfield?     A.  Twelve  years. 

Q.  Where  did  you  acquire  your  medical  education,  Doctor? 
A.  Harvard  Medical  School;  hospital  training. 

Q.  Did  you  visit  the  Dow  house  on  the  night  of  the  death  of 
Martha  Blackstone?     A.  Yes,  sir. 

Q.  Who  accompanied  you  —     A.   Dr.  Sweet. 

Q.  —  or  whom  did  you  accompany?  A.  Dr.  Sweet;  Dr.  Fred- 
erick B.  Sweet. 

Q.  And  what  was  the  occasion  of  your  visit  to  that  house,  or 
the  cause  of  it?  A.  He  telephoned  me  that  one  of  the  Dowr  girls 
had  been  shot,  and  wished  me  to  go  up  and  help  him. 

Mr.  Stapleton.     I  ask  to  have  the  conversation  stricken  out. 
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Mr.  Callahan.     All  right. 

The  Court.     Very  well. 

Q.  Was  it  the  result  of  a  telephone  conversation  with  Dr. 
Sweet?     A.  Yes,  sir. 

Q.  When  you  arrived  what  did  you  see?  A.  The  body  of  a 
dead  woman  on  the  floor  as  we  stepped  in. 

Q.  I  draw  your  attention  to  this  plan,  Doctor,  and  ask  you  to 
point  out  where  you  saw  the  body  of  the  dead  woman?  A. 
Right  here,  sir  [indicating]. 

Q.  Near  what  is  described  there  as  a  sofa?  A.  In  front  of  the 
sofa. 

Q.  And  how  did  you  know  she  was  dead?  What  did  you  do 
to  ascertain  whether  she  was  dead  or  alive?     A.  Nothing. 

Q.  Doctor,  did  you  look  at  the  body?     A.  Yes. 

Q.  As  a  result  of  your  observation  did  you  ascertain  whether 
she  was  dead  or  alive?     A.  She  was  dead. 

Q.  Did  you  see  another  woman  there  that  night?     A.  Yes. 

Q.  Who  was  that?     A.  Miss  Dow. 

Q.  Do  you  know  what  her  first  name  was?     A.  Harriet. 

Q.  Harriet.  And  where  did  you  see  her?  A.  She  was  there 
in  the  room,  in  this  same  room  [indicating]. 

Q.  And  in  what  position  was  she?     A.  Lying  on  the  floor. 

Mr.  Stapleton.  I  ask  to  have  that  struck  out.  I  object  to 
that,  if  your  Honor  please,  —  the  question  and  answer. 

Mr.  Callahan.     I  think  it  is  perfectly  competent. 

The  Court.     Read  the  question  and  answer,  Mr.  Stenographer. 

[Question  and  answer  read  by  stenographer.] 

The  Court.     The  answer  may  stand. 

Mr.  Stapleton.     If  your  Honor  will  save  my  exception. 

Q.  In  what  condition  was  she?     A.  Wounded. 

Q.  Where?     A.  In  the  head. 

Q.  Did  you  examine  her  to  locate  the  wound?     A.  Yes,  sir. 

Mr.  Stapleton.     I  object  to  this,  if  your  Honor  please. 

The  Court.     WThat  is  the  objection,  Mr.  Stapleton? 

Mr.  Stapleton.  I  don't  see  how  it  is  competent  at  this  stage 
of  the  case  to  go  into  a  description  of  a  wound  on  Miss  Dow,  — 
another  person  besides  the  one  that  the  defendant  is  charged 
with  the  murder  of  here. 

Mr.  Callahan.  I  may  observe  here  in  offering  this  testi- 
mony, may  it  please  your  Honor,  that  we  offer  it  in  connection 
with  the  testimony  which  is  to  follow,  showing  the  events  sur- 
rounding the  murder,  in  which  events  the  shooting  of  Miss  Dow 
figured  very  prominently  and  in  very  close  connection. 
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The  Court.  It  seems  to  me  that  whatever  took  place  at  this 
time  in  connection  with  the  shooting  of  the  deceased  is  compe- 
tent. The  mere  fact  in  and  of  itself  that  the  prisoner  shot  some- 
body else  is  not  evidence  to  be  considered  as  against  him  in  de- 
termining this  offense  with  which  he  is  charged,  and  I  should  so 
instruct  the  jury;  but  as  a  part  of  the  transaction,  a  part  of  what 
took  place  at  this  time,  —  it  being  claimed,  I  understand  by  the 
Commonwealth  that  the  shooting  of  both  these  women  took  place 
at  substantially  the  same  time,  —  it  seems  to  me  it  is  competent. 

Mr.  Stapletox.  I  am  not  objecting  to  the  story  of  the  shoot- 
ing at  this  time  of  another  woman,  but  this  goes  into  more  than 
that,  it  seems  to  me,  your  Honor;  it  goes  into  the  condition  of 
another  woman.  I  cannot  see  how  it  has  any  legitimate  influence 
or  bearing  on  the  case  except  to  tend  to  prejudice  the  minds  of 
the  jury  against  this  defendant. 

Mr.  Callahan.  On  the  contrary,  it  is  for  the  very  purpose  of 
showing  she  was  shot,  which  my  brother  says  he  does  not  object  to. 

The  Court.  Well,  I  understand  the  witness  has  already  testi- 
fied that  this  woman  was  suffering  from  some  wound  which  she 
had  received;  but  how  is  it  material  — how  is  it  material  as  to 
the  character  and  extent  of  her  injury? 

Mr.  Callahan.  Because  we  desire  to  show  not  so  much  the 
character  and  not  so  much  the  extent  of  the  injury  as  the  cause 
of  it.  For  example,  it  would  be  futile  for  the  Commonwealth  to 
ask  him  if  he  found  another  woman  there  lying  on  the  floor  and 
then  drop  the  inquiry.  We  desire  to  show  that  he  found  a 
woman  there  under  circumstances  which  showed  that  she  had 
been  shot.  If  he  stops  at  the  mere  statement  that  she  was 
wounded  we  do  not  go  far  enough.  We  now  offer  to  show  that  she 
was  wounded  by  a  revolver,  — by  a  bullet  fired  from  a  revolver. 

The  Court.  I  will  allow  the  Commonwealth  to  show  that  she 
was  suffering  from  an  injury  caused  by  a  pistol  wound,  without 
at  present  going  into  the  nature  and  extent  of  that  injury. 

Mr.  Stapletox.     Will  your  Honor  save  my  exception  on  that? 

The  Court.  What  is  your  objection  to  that,  Mr.  Stapleton? 
I  understood  that  was  what  you  were  willing  to  concede  was 
competent. 

Mr.  Stapletox.  Well,  as  I  understand  it,  this  witness  can  do 
no  more  than  describe  her  condition  afterwards,  and  go  into  the 
nature  of  the  wound  to  attribute  it  to  a  pistol. 

The  CotJBT.  Well,  I  will  allow  the  witness,  without  describing 
the  extent  of  her  injury,  to  show  what  that  injury  consisted  of. 
Will  you  read  that  last  question,  Mr.  Stenographer? 
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[The  stenographer  read  the  last  question  and  answer,  viz.: 
"Q.  Did  you  examine  her  to  locate  the  wound?     A.  Yes,  sir."] 

The  Court.     That  question  may  be  stricken  out. 

Mr.  Callahan.  [To  the  stenographer.]  What  was  the  ques- 
tion before  that,  Mr.  Burt? 

[The  stenographer  read  as  follows:  "In  what  condition  was 
she?     A.  Wounded.     Q.  Where?     A.  In  the  head."] 

The  Court.     Now,  what  is  the  last  question? 

[The  stenographer  read:  "Did  you  examine  her  to  locate  the. 
wound?     A.  Yes,  sir."] 

Mr.  Callahan.  If  your  Honor  rules  it  is  incompetent,  we  will 
drop  it,  but  he  says  it  was  in  the  head. 

The  Court.     Yes. 

Mr.  Callahan.  I  am  merely  now  showing  the  source  of  his 
information,  that  is  all. 

The  Court.  In  view  of  his  previous  question  and  answer  it  is 
competent. 

Mr.  Stapleton.     Will  your  Honor  save  my  exception  on  that? 

Mr.  Callahan.  That  question  and  answer  may  stand,  Mr. 
Burt,  — "Did  you  examine  her  to  locate  the  wound?" 

Q.  What  was  your  answer  to  that  question  —  "  Did  you  ex- 
amine her  to  locate  the  wound?"     A.  Yes,  sir. 

Q.  Doctor,  were  you  able  to  determine  the  cause  of  that 
wound?     A.  Yes. 

Q.  What  was  it?     A.  There  were  particles  — 

Mr.  Stapleton.     I  object  to  that,  may  it  please  your  Honor. 

The  Court.     That  may  be  admitted. 

Q.  What  was  it,  Doctor?  A.  There  were  apparently  particles 
of  lead  imbedded  in  the  skull. 

Mr.  Stapleton.     Your  Honor  will  save  my  exception  on  that. 

Q.  In  your  opinion  what  was  the  cause  of  the  wound?  A.  A 
bullet. 

Mr.  Stapleton.     And  to  that  also. 

Q.  Doctor,  did  you  at  some  time  later  participate  in  an 
autopsy  on  the  body  of  Martha  Blackstone?     A.  Yes. 

The  Court.  Is  there  any  question  raised  by  the  defense  as 
to  the  competency  of  this  witness  to  testify  as  to  the  character 
of  a  pistol  wound? 

Mr.  Stapleton.  There  was,  your  Honor;  what  I  had  in  my 
mind  at  that  time. 

The  Court.  Very  well.  Before  allowing  those  questions  and 
answers  to  stand  it  should  appear  that  this  witness  is  qualified 
to  answer  them. 
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Q.  Doctor,  do  .you  hold  an  official  position?     A.  Yes. 

Q.  What  is  it?     A.  Associate  medical  examiner. 

A.  How  long  have  you  held  that  position?  A.  About  four 
years. 

Q.  In  the  course  of  the  discharge  of  your  duties  as  associate 
medical  examiner,  and  generally  your  practice  as  a  physician  and 
surgeon,  have  you  had  occasion  to  treat  gun  wounds?  A.  Yes, 
sir. 

Q.  To  what  extent?     A.  A  number  of  cases. 

Q.  "Well,  now,  "number"  is  rather  indefinite;  small  or  large 
number?     A.  Well,  a  large  number. 

Q.  As  a  result  of  these  examinations  have  you  become  familiar 
with  gunshot  wounds?     A.  Yes,  sir. 

Q.  Did  you  participate,  Doctor,  in  an  autopsy  upon  the  body 
of  Martha  Blackstone?     A.  Yes. 

Q.  When?     A.  The  next  morning. 

Q.  Where?     A.  Washburn's  morgue. 

Q.  Who  else  was  present  and  took  part  in  it?  A.  Dr.  Bates 
and  Dr.  Benner. 

Q.   Did  you  take  active  part  in  the  autopsy  itself?     A.  Yes,  sir. 

Q.  To  give  it  briefly,  —  as  the  result  of  your  observations  and 
acts  in  that  autopsy,  were  you  able  to  form  an  opinion  as  to 
what  the  cause  of  death  of  Martha  Blackstone  was?     A.  Yes,  sir. 

Q.  Before  I  ask  you  what  did  cause  the  death  of  Martha 
Blackstone,  will  you  state  to  the  jury  what  was  found  at  the 
autopsy  as  to  the  wound?  A.  A  gunshot  wound.  Entering  just 
to  the  outside  of  the  left  nipple,  going  through  the  chest  wall, 
between  the  third  and  the  fourth  ribs,  going  through  the  left 
lung,  through  the  pericardium,  or  the  heart  sac. 

Q.  Is  that  part  of  the  heart?  A.  Heart  sac,  the  pulmonary 
artery,  the  bronchus,  or  division  of  the  windpipe,  the  esophagus 
or  gullet,  the  right  lung,  through  the  chest  wall,  between  the 
fifth  and  sixth  ribs,  nicking  the  upper  part  of  the  sixth  rib  and 
going  out  through  the  scapula  or  shoulder  blade,  and  going 
through  the  skin,  leaving  a  wound  of  exit  there. 

Q.  Did  you  examine  also  the  other  organs  of  the  body?  A. 
Yes. 

Q.  As  a  result  of  your  examination  what,  in  your  opinion,  was 
the  cause  of  Martha  Blackstone's  death?  A.  Gunshot  wound  of 
the  chest. 

Mr.  CALLAHAN.      You  may  inquire,  Mr.  Stapleton. 
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Cross-examination. 

Q.  (by  Mr.  Stapleton).  Was  Dr.  Sweet  there  when  you  ar- 
rived at  the  Dow  house?  A.  He  went  in  about  one  foot  ahead 
of  me. 

Q.  How  long  did  you  stay  there?  A.  I  took  no  note  of  the 
time,  but  it  must  have  been  half  an  hour,  possibly  longer. 

Q.  While  you  were  there  did  Dr.  Bates  come  in?     A.  Yes,  sir. 

Q.  After  some  time  Dr.  Bates  arrived?  A.  After  a  few 
minutes. 

Q.  Did  you  go  away  and  come  back  again?  A.  I  think  I 
drove  around  to  the  Dow's  home  late  at  night  after  the  opera- 
tion at  the  hospital,  but  I  am  not  certain  as  to  that. 

Q.  After  the  operation?     A.  Yes. 

Q.  You  are  not  certain?     A.  I  am  not  certain;  no,  sir. 

Q.  But  when  Dr.  Bates  came  there  both  you  and  Dr.  Sweet 
were  there?     A.  Yes. 

Q.  Where  were  you  when  Dr.  Bates  came?  A.  May  I  indi- 
cate it  on  the  chart? 

Q.  You  may,  yes.  The  pointer  is  right  there.  A.  I  think 
we  were  in  this  bedroom,  —  the  bedroom  just  south  of  the 
library  [indicating  on  Exhibit  1]. 

Q.  Caring  for  Miss  Dow?     A.  Yes. 

Q.  And  before  you  went  in  there  did  you  look  at  the  body 
that  was  near  the  sofa?  A.  I  saw  there  was  a  body  there;  yes, 
sir. 

Q.  You  looked  at  it?     A.  Yes,  sir. 

Q.  Did  you  make  an  examination  of  it?     A.  I  didn't  touch  it. 

Q.  You  didn't  know  whether  it  was  a  dead  body  or  not  at 
that  time?  A.  Yes.  The  evidence  was  such  that  it  would  be 
considered  so. 

Q.  What?  A.  The  evidence  was  such  it  would  be  considered 
so. 

Q.  Just  by  looking  at  it?     A.  Yes. 

Q.  Without  going  near  it  at  all?     A.  Yes. 

Q.  Just  passed  in  the  front  hall  there  and  passed  by  it?  A. 
I  stopped  to  look  at  it. 

Q.  Did  some  one  send  a  message  for  you?     A.  Dr.  Sweet. 

Q.  What  time  was  that?     A.  A  few  minutes  after  8. 

Q.  By  a  few  minutes  you  mean  two  or  three  minutes?  A. 
Well,  possibly  more  than  that. 

Q.  From  two  or  three  to  five  or  six?  A.  From  five  to  ten,  I 
should  say. 
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Q.  Where  this  message  came  from  you  don't  know?  A.  The 
message  to  me  was  from  Dr.  Sweet. 

Q.  From  what  part  of  the  city?     A.  From  his  residence. 

Q.  Where  is  his  residence?     A.  81  Chestnut  Street. 

Q.  What  time  did  you  get  to  the  Dow  house?  A.  Possibly 
ten  or  fifteen  minutes  after  that.     I  took  no  notice  of  the  time. 

Q.  You  were  at  your  house?     A.  Yes,  sir. 

Q.  So  that  you  probably  got  to  the  Dow  house  before  twenty 
minutes  after  8?     A.  Yes. 

Q.  Who  was  there  when  you  arrived?  A.  Inspector  Costello 
and  Officer  Littlefield. 

Q.  Where  were  they?  A.  They  were  in  this  room  as  we 
stepped  into  the  hall,  —  the  back  parlor  [indicating  on  plan, 
Exhibit  1]. 

Q.   They  were  in  there?     A.   Yes. 

Q.  Why  didn't  you  look  at  the  body  near  the  sofa  to  see  if 
there  was  not  some  life  remaining  in  the  body?  A.  Because 
the  woman  was  apparently  dead  and  the  other  woman  was  liv- 
ing, and  we  were  called  to  attend  her. 

Q.  She  was  only  apparently  dead?     A.   She  was  dead. 

Q.   As  it  turned  out  she  was  dead?     A.  She  was  dead. 

Q.  At  that  time  you  couldn't  tell  without  making  some  exam- 
ination whether  any  life  was  left? 

Mr.  Swift.     Is  that  a  question? 

Mr.  Stapletox.     That  is  a  question. 

The  Witxess.      Yes. 

Q.  Without  taking  hold  of  the  body  at  all?     A.  Yes. 

Q.  You  didn't  know  where  the  wound  was,  did  you?    A.  Yes. 

Q.  You  merely  saw  from  the  exterior  of  the  clothing  the  loca- 
tion of  it?     A.  You  would  assume  where  the  bullet  had  gone. 

Q.  What  the  course  of  the  bullet  had  been  you  couldn't  say? 
A.   Not  exactly. 

Q.  Whether  it  had  been  deflected  and  merely  a  flesh  wound, 
or  otherwise,  you  couldn't  say?     A.  Yes,  sir. 

Q.  Without  looking  at  the  wound  on  the  body  itself,  could 
you,  Doctor?  A.  You  could  tell  whether  it  was  a  wound  that 
simply  a  flesh  wound,  or  otherwise. 

Q.  By  passing  by  a  body  laying  down  on  the  floor,  with 
merely  a  mark  on  the  outside  of  the  clothing,  you  could  tell 
whether  it  was  a  flesh  wound  or  otherwise;  is  that  so,  Doctor? 
.\.   1  should  say  so. 

Q.  Can  all  medical  men  do  that,  or  is  that  a  peculiar  quali- 
fication which  you  possess?     A.   I  do  not  claim  it  so  at  all. 
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Q.  What  could  you  say  of  the  clothing  as  you  looked  at  the 
body?  A.  I  could  see  that  this  waist  that  she  had  on  was 
stained  with  blood  in  the  region  of  the  heart. 

Q.  Nothing  else?     A.  Nothing  else;  no  other  liquids. 

Q.  You  couldn't  see  where  the  bullet  came  out?  A.  I  didn't 
turn  her  over,  sir;  no,  sir. 

Q.  Was  there  any  other  reason  than  the  one  you  have  given 
us  why  you  didn't  examine  the  body  at  that  time  to  see  whether 
it  was  alive  or  dead?     A.  There  was  a  marked  pallor  — 

Q.  No.  I  said,  was  there  any  other  reason  than  the  one  you 
have  given  me  —     A.  Yes,  sir. 

Q.  —  why  you  didn't  examine  the  body?     A.  Yes,  sir. 

Q.  What  was  that?  A.  Because  I  was  not  the  medical  ex- 
aminer. 

Q.  Any  other  reason?  A.  The  appearance  of  the  woman 
showed  that  she  was  dead. 

Q.  Well,  I  say,  was  there  any  other  reason  than  the  one  you 
have  given  me.  You  have  given  me  that  one,  I  think.  A.  No, 
sir. 

Q.  Did  you  think  that  somebody  else  had  examined  it  and 
the  question  had  been  already  determined?     A.  I  do  not  know. 

Q.  Well,  I  say,  did  you  think  that?     A.  Yes. 

Q.  Yes.  What  led  you  to  think  that?  A.  Others  were  there 
in  the  house. 

Q.  Who?  A.  The  two  Dows,  the  two  daughters  of  Mrs.  Dow, 
and  I  believe  a  nurse  was  there. 

Q.  Do  you  know  the  name  of  the  nurse?  A.  I  think  it  is  Miss 
Ellison,  but  I  am  not  certain  as  to  that. 

Q.  You  think  it  is  Miss  Ellison?  A.  I  think  it  was  Miss 
Ellison,  but  I  am  not  certain. 

Q.  Wras  there  any  doctor  or  physician  there,  —  surgeon?  A. 
I  think  Dr.  Wilcox  was  just  going  out  as  I  came  in. 

Q.  Is  he  of  Springfield?     A.  Yes,  sir. 

Q.  You  met  him  there,  did  you,  in  the  doorway?  A.  Yes, 
sir. 

Q.  Did  you  have  any  talk  with  him  there?  A.  No,  sir;  I  did 
not. 

Q.  Did  you  hear  him  say  anything  to  anybody  else,  to  Dr. 
Sweet?  A.  He  may  have  spoken  to  Dr.  Sweet  as  we  were 
passing. 

Q.  You  thought  that  he  had  examined  the  body?  A.  I  didn't 
know  who  had  examined  the  body. 
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Q.  You  thought  it  had  been  examined  and  it  wasn't  necessary 
for  you  to  do  it?     A.  That  some  one  had  looked  at  it. 

Q.  What?     A.  That  some  one  had  looked  at  it. 

Q.  You  thought  it  had  been  examined?  A.  Examined  in  what 
sense? 

Q.  To  find  out  whether  the  person  was  alive  or  dead?  A. 
Probably,  yes. 

Q.  Yes.  And  you  thought  that  person  was  Dr.  Wilcox,  did 
you?     A.   Probably;  yes,  sir. 

Q.  Yes.  So  that  you  thought  it  was  not  —  there  was  no 
necessity  for  your  stopping  there  to  examine  it?  A.  I  saw  the 
woman  was  dead. 

Q.  Well,  one  of  your  reasons  was  because  you  thought  there 
was  no  necessity  for  you  to  look  at  the  body  because  some  one 
else  had  examined  it?     A.   Yes,  sir. 

Q.  Yes.  Except  for  that  you  would  have  looked  at  the  body, 
you  would  have  examined  the  body  more  carefully?     A.  No,  sir. 

Q.  You  said  because  you  were  not  the  medical  examiner  you 
wouldn't  examine  it,  did  you  not?     A.  Yes,  sir. 

Q.  You  are  the  assistant  medical  examiner?  A.  I  am  the 
associate  medical  examiner. 

Q.  So  that  you  could  have  properly  examined  the  body?  A. 
I  was  not  on  duty  at  the  time. 

Q.  In  what  capacity  were  you  called  to  that  house?  A. 
With  Dr.  Sweet;  to  assist  him. 

Q.  Ordinarily  you  wouldn't  leave  a  body  that  you  saw 
wounded,  without  knowing  whether  it  was  dead  or  alive,  to 
await  the  coming  of  the  medical  examiner  before  you  dared  to 
put  your  hand  to  it  to  assist,  if  necessary?  A.  The  body  was 
dead. 

Q.  I  say,  ordinarily  you  wouldn't  leave  a  body  that  you  saw 
lying  wounded,  without  ascertaining  whether  there  was  any 
opportunity  for  relief,  merely  because  you  were  not  the  medical 
examiner?     A.   No.     I  ascertained  that  the  body  was  dead. 

Q.    By  simply  passing  by  it?     A.   By  looking  at  it. 

Q.  Passing  by  and  looking  at  it?  A.  Standing  there  and 
looking  at  the  body. 

Q.  How  long  did  you  stand  there?  A.  I  didn't  have  my 
watch  out. 

Q.  No  recollection  of  it?     A.  Oh,  possibly  a  minute  or  so. 

Q.  How  long  did  you  say  you  stayed  in  the  house?  A.  Pos- 
sibly half  an  hour  or  one  hour. 
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Q.  Anybody  else  come  while  you  were  there,  besides  Dr. 
Sweet?     A.  Dr.  Sweet  went  in  ahead  of  me. 

Q.  Not  Dr.  Sweet;  excuse  me.  Dr.  Bates?  A.  I  do  not 
recall. 

Mr.  Stapleton.     All  right.     That  will  do. 

Re-direct  Examination. 
Q.   (by   Mr.    Callahan).     Doctor,   my   friend   has   asked   you 
for  the  reasons  why  you  didn't  examine  the  body  further;  I  now 
ask  you  if  you  received  any  information  from  anybody  concern- 
ing the  matter  as  to  whether  there  was  life  or  death  in  the  body? 

A.  Not  that  I  recall,  sir. 

Q.  As  a  result  of  what  you  discovered  at  the  autopsy  con- 
cerning the  nature  of  the  wound,  the  course  of  it,  the  organs 
which  the  bullet  penetrated,  can  you  now  say  whether  'that 
body  was  dead  when  you  were  there?     A.  Yes,  sir. 

Dr.  Richard  S.  Benner  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Callahan).  What  is  your  full  name?  A.  Rich- 
ard S.  Benner. 

Q.  Where  do  you  live?     A.  Springfield. 

Q.  How  long  have  you  lived  in  Springfield?     A.  Eight  years. 

Q.  What  is  your  occupation?     A.  Physician. 

Q.  And  surgeon?     A.  Yes. 

Q.  Where  did  you  receive  your  medical  education?  A.  Har- 
vard Medical  School. 

Q.  How  long  have  you  been  a  doctor?     A.  Eight  years. 

Q.  Did  you  participate  in  the  autopsy  on  the  body  of  Martha 

B.  Blackstone?     A.  Yes,  sir. 

Q.  Who  was  present  when  that  autopsy  was  made?  A.  Dr. 
Bates  and  Dr.  Bacon. 

Q.  Where  was  it  held?     A.  Washburn's  morgue. 

Q.  When?     A.  April  the  first,  1910,  10.15  a.m. 

Q.  Did  you  examine  the  organs  of  the  body  generally  with 
them?  A.  I  looked  at  them  as  they  were  examined  by  Dr. 
Bates  and  Dr.  Bacon. 

Q.  Did  you  find  a  wound  of  some  kind  upon  the  body?  A. 
Yes,  sir. 

Q.  Will  you  kindly  describe  it?  A.  There  was  a  wound  out- 
side of  the  left  nipple,  below  the  third  rib,  going  through  the 
skin  below  the  third  rib,   the  left  pleural  cavity,   the  left  lung, 
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the  sac  of  the  heart,  pericardium,  the  pulmonary  artery,  the 
bronchus  esophagus,  right  pleural  cavity,  right  lung,  between  the 
fifth  and  the  sixth  ribs  on  the  right  posterior  muscle,  the  scapular 
and  the  skin. 

Q.  What  was  the  cause  of  that  wound,  Doctor?  A.  Gunshot 
wound  of  the  chest. 

Q.  Were  you  able  to  tell  from  the  examination  you  made  what 
the  cause  of  Martha  Blackstone's  death  was?  A.  Gunshot 
wound  of  the  chest. 

Mr.  Callahan.     You  may  inquire,  Mr.  Stapleton. 

Cross-examination. 

Q.  (by  Mr.  Stapleton).  Did  you  make  any  notes  of  that 
autopsy,  Doctor?     A.  Yes,  sir. 

Q.  At  the  time?     A.  Yes,  sir. 

Q.  And  have  you  since  talked  it  over  with  Dr.  Bacon  and  Dr. 
Bates?     A.   No,  sir. 

Martin  P.  Costello — sxoorn. 
Direct  Examination. 

Q.  (by  Mr.  Callahan).  What  is  your  full  name?  A.  Martin 
P.  Costello. 

Q.  Where  do  you  live,  Mr.  Costello?  A.  48  Grosvenor  Street, 
Springfield,  Mass. 

Q.  How  long  have  you  lived  in  Springfield?  A.  About  eight- 
een or  nineteen  years. 

Q.  What  is  your  occupation?  A.  Police  officer  in  the  city  of 
Springfield. 

Q.  Do  you  now  hold  some  official  position  in  the  department? 
A.  Designated  as  inspector  of  police. 

Q.  Do  you  recall  the  night  of  the  death  of  Martha  Blackstone, 
March  31,  1910?     A.  I  do. 

Q.   Did  you  visit  at  the  house  that  night?     A.   I  did. 

Q.   Before  or  after  her  death?     A.   After  her  death. 

Q.  Who  accompanied  you,  if  anybody?  A.  Sergeant  Little- 
field. 

Q.  And  other  officers  of  the  police  department?  A.  Police 
officer  Thomas  Ranney  and  Harry  Button,  chauffeur  of  the  police 
department. 

Q.  Now,  Mr.  Costello,  will  you  kindly  describe,  in  your  own 
way,  what  you  observed  in  the  house  upon  your  arrival?  A. 
Entered  by  the  front  door  — 
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Q.  Pardon  me,  you  may  use  the  plan,  if  you  wish.  Here  is  the 
front  hall,  here  is  the  front  parlor,  here  is  the  back  parlor,  here 
is  the  dining  room,  here  is  a  bedroom.  A.  We  entered  by  the 
front  door,  came  into  this  room  here.  There  was  the  body  of 
Miss  Dow,  Harriet  Dow,  lying  about  here;  and  about  here  was 
the  body  of  Miss  Blackstone.  She  was  dead.  Miss  Dow  was 
lying  there,  and  she  was  being  treated  by  Miss  Ellison,  the  nurse. 

Q.  Will  you  keep  the  points  of  the  compass  in  describing  the 
room?  A.  I  walked  about  west  in  this  room  here  and  stood  in 
about  here,  with  Sergeant  Littlefield  on  my  right  and  Officer 
Ranney  was  back  in  here  somewhere,  and  Harry  Button  was 
back  in  here,  and  as  we  entered  the  door  Miss  Ellison,  the 
nurse,  was  treating  Miss  Dow. 

Q.  Miss  Dow's  body  lying  on  the  floor?  A.  Lying  here  with 
the  head  in  this  direction  here. 

Q.  Well,  where  with  reference  to  the  partition  that  is  indi- 
cated on  the  plan?  A.  Right  here;  her  head  was  probably  3 
feet  from  that  partition,  I  should  think. 

Q.  Yes.     A.  And  I  asked  what  the  matter  was  — 

Q.  Now  we  can't  give  the  conversation,  Mr.  Costello;  merely 
state  what  you  observed.  A.  Yes.  And  I  turned  and  looked  at 
the  body  of  Miss  Blackstone,  and  felt  of  the  body,  and  saw  that 
she  was  dead;  and  Miss  Lucy  Dow  was  in  this  room  here;  she 
was  standing  about  here.  There  was  a  bookcase  and  a  telephone 
on  it  right  about  here,  or  a  desk  of  some  kind,  and  her  mother 
was  over  here,  and  seated  on  the  sofa  as  we  came  in,  the  sofa 
along  here.     We  asked  Miss  Lucy  Dow  what  the  trouble  was  — 

Q.  You  can't  give  the  conversation?  A.  No.  We  got  all  the 
information  we  could.  I  called  Dr.  Bates  from  the  telephone  in 
this  corner.  Meantime,  Dr.  Wilcox  had  arrived  to  see  about, 
to  treat  Miss  Dow.  Later,  a  few  moments  after,  Dr.  Bacon  and 
Dr.  Sweet  arrived.  Miss  Dow's  body  was  lifted  on  to  the  bed  in 
this  room  here  —  this  room  here,  and  up  to  the  room  there. 

Q.  Now,  pointing  to  the  bedroom  just  south  —  A.  Yes,  that 
is  the  bedroom  over  in  here  and  the  bed  set  over  in  here. 

Q.  Yes.  A.  And  the  doctors  treated  her  there  and  later  sent 
her  to  the  hospital  in  the  ambulance  of  the  Springfield  Hospital. 

Q.  Now,  at  this  point  may  I  ask  you  if  you  observed  the  tele- 
phone anywhere  in  the  back  parlor?  A.  There  is  a  telephone 
that  set  right  in  here. 

Q.  You  are  now  pointing  to  the  northeast  room,  to  the  back 
parlor?  A.  Yes,  that  is  what  they  called  the  back  parlor; 
there  was  a  little  table  that  was  in  front  of  this  couch. 
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Q.  You  are  now  pointing  to  a  spot  on  the  west  side  of  the 
back  parlor?     A.  Yes. 

Q.  Yes.  A.  There  was  a  large  lamp  on  it.  There  was  a 
puzzle  on  it,  a  picture  puzzle,  different  pieces,  as  though  it  was 
being  set  together  on  this  little  table.  There  was  a  chair  here, 
around  here,  and  one  large  chair  here,  a  small  chair  here,  then 
the  bookcase  was  out  here;  there  was  a  chair  right  here, —  a 
rocking  chair.  Sergeant  Littlefield  and  I  —  well,  before  I  get  to 
that,  Harry  Button,  the  chauffeur,  picked  up  a  piece  of  lead 
bullet  right  in  about  here,  somewhere,  and  gave  it  to  Sergeant 
Littlefield. 

Q.  Will  you  describe  that  piece  that  he  picked  up?  A.  It 
was  well  flattened  and  had  ridges  in  it,  as  though  it  had  hit  a 
mat  or  carpet  that  had  covered  this  — 

Mr.  Stapletox.  I  object  to  this  characterization  and  ask  to 
have  that  stricken  out. 

The  Court.     The  last  part  of  it  may  be  stricken  out. 

Q.   It  was  flattened  and  had  ridges  on  it,  you  say?     A.  Yes. 

Mr.  Swift.  Mr.  Callahan,  let  me  interrupt  you.  It  don't 
appear  on  the  record  where  that  bullet  was  found. 

Mr.  Callahax.  I  was  going  to  ask  him.  You  said  that  Mr. 
Button  picked  it  up?     A.  Harry  Button. 

Q.   Did  you  see  him  pick  it  up?     A.  Yes,  sir. 

Q.  What  did  he  do  with  it?  A.  Handed  it  to  Sergeant  Lit- 
tlefield, who  was  next  to  him. 

Q.  Indicate  on  the  plan  where  Mr.  Button  found  it.  A.  [In- 
dicating.]    About  here  somewhere,  right  along  in  here. 

Q.  That  is,  on  the  north  side  of  the  front  parlor?  A.  Front 
parlor,  yes;  right  along  in  there. 

Q.  Between  the  northerly  partition  dividing  the  two  rooms 
and  the  front  hall?  A.  Yes,  sir;  I  saw  him  stoop  down  and 
pick  up  something  and  hand  it  to  Littlefield,  and  Littlefield 
handed  it  to  me.     It  was  the  bullet. 

Q.   Sergeant  Littlefield  handed  the  bullet  to  you?     A.  Yes,  sir. 

Q.   Did  you  keep  it  in  your  custody  for  a  time?     A.  I  did. 

Q.  What  did  you  do  with  it?  A.  I  gave  it  to  Captain  Boyle 
of  the  detective  bureau. 

Q.  I  now  show  you  this  bullet  and  ask  if  that  was  the  one 
whifh  was  found?  A.  -Yes,  that  was  the  bullet  which  was  found 
by  Harry  Button. 

Q.  The  piece  of  lead  which  I  have  shown  you  is  marked  Ex- 
hibit 3.  I  now  show  you  a  piece  marked  Exhibit  4,  and  ask 
you  if  that  also  was  found  there?     A.  I  found  that. 
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Q.  Will  you  kindly  indicate  on  the  map  where  you  found  it? 
A.  I  found  that  about  here  the  next  day. 

Q.  In  the  front  hall?     A.  In  the  front  hallway. 

Q.  And  did  you  keep  that  in  your  possession  for  a  time?  A. 
I  did. 

Q.  And  afterwards  what  did  you  do  with  it?  A.  I  gave  it  to 
Captain  Boyle  of  the  detective  bureau. 

Mr.  Stapleton.     The  small  piece  of  lead,  Mr.  Callahan? 

Mr.  Callahan.  Yes;  I  have  identified  it  by  indicating  it  as 
Exhibit  4. 

Mr.  Stapleton.  This  is  the  one  he  found  in  the  front 
hall? 

Mr.  Callahan.     Yes. 

Q.  Was  there  another  bullet  found  there  that  night,  Mr.  Cos- 
tello?     A.  No,  the  next  day  I  found  a  bullet. 

Q.  The  next  day?     A.  Yes,  sir. 

Q.  Where  did  you  find  it?  A.  I  found  that  bullet  right  about 
there  [indicating]. 

Q.  You  are  now  pointing  to  a  spot  on  the  east  side  of  the 
front  parlor,  between  the  —  A.  Between  the  bookcase  and  the 
sofa. 

Q.  Between  the  article  described  as  a  sofa  and  the  article 
described  as  a  bookcase?     A.  Yes;  right  about  there. 

Q.  I  show  you  the  bullet  marked  Exhibit  2,  and  ask  you  if 
you  identify  that?     A.  Yes;  that  is  the  bullet  I  picked  up. 

Q.  The  next  day?     A.  The  next  day. 

Q.  In  the  wall  over  that  bullet  did  you  find  some  mark?     A.  Yes. 

Q.  Describe  it.  A.  In  the  wall  in  the  corner  back  of  the  sofa 
here  there  was  a  mark,  a  hole  right  through  the  wall.  On  the 
bookcase  — 

Q.  Pardon  me  a  moment.  What  was  that  wall  made  of  at 
that  point?  A.  Why,  it  was  plaster,  with  paper  on  it  and  laths 
in  behind. 

Q.  Were  those  white  marks  found  in  the  indentations  on  that 
bullet  on  it  when  you  found  it?  A.  Yes,  they  were;  lime  was 
on  it. 

Q.  Mr.  Costello,  did  you  that  night  make  a  further  examina- 
tion of  the  premises  than  that  which  you  have  described?  A. 
I  did. 

Q.  To  be  more  specific,  did  you  go  to  this  back  bedroom  at 
any  time?     A.  I  did. 

Q.  And  did  you  make  an  examination  of  that  room  and  the 
window  opening  from  it?     A.  I  did. 
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Q.  Will  you  state  what  that  examination  was?  A.  I  examined 
the  window  when  it  was  locked  —  the  window  was  locked;  I 
looked  around  for  evidence  that  might  be  finger  prints.  I  looked 
particularly  for  that. 

Q.  And  did  you  find  it?  A.  On  the  outside  of  the  window 
sill  I  found  finger  impressions. 

Q.  Yes.  A.  Nothing  that  would  be  a  print  —  that  would 
indicate  or  give  any,  —  but  there  were  finger  impressions  there 
of  two  hands. 

Q.  On  the  outside  of  the  sill?  A.  Of  the  window  sill;  yes.  Of 
this  window  here  in  the  back  bedroom. 

Q.  So  that  it  may  go  into  the  record.  Is  there  more  than 
one  window  leading  into  that  bedroom?     A.   All  I  saw  was  one. 

Cross-e.va  m  in  ation . 

Q.  (by  Mr.  Stapletox.)  When  you  got  there  Miss  —  Lucy 
Dow,  was  it  —  and  Mrs.  Dow  were  in  the  back  parlor?  A. 
Miss  Lucy  Dow  and  Mrs.  Dow  were  in  the  back  parlor. 

Q.  And  Miss  Harriet  Dow  was  lying  on  the  floor  near  the 
northwest  corner  of  the  front  parlor?  A.  Yes,  about  here  [in- 
dicating]. 

Q.  Was  she  lying  diagonally  across  this  way  between  the  two 
partitions.  A.  She  was  lying  this  way,  her  head  about  here  and 
her  feet  this  way. 

Q.  Who  entered  the  house  first — you?     A.   I  did. 

Q.  And  Officer  Littlefield  was  with  you?  A.  He  was  right 
with  me;  yes. 

A.  And  Chauffeur  Button?  A.  He  was  there  behind;  came 
right  in. 

Q.   He  came  in?     A.   Came  right  in. 

Q.   Who  was  the  other  officer?     A.  Thomas  Ranney. 

Q.  And  he  came  in  also?     A.  Yes. 

Q.  And  did  you  all  make  an  examination  of  the  premises? 
A.   Xo. 

Q.  You  made  an  examination  of  the  premises?  A.  And  Ser- 
geant Littlefield. 

Q.  You  and  Sergeant  Littlefield.  You  found  some  finger 
marks  outside  of  the  window  —  the  back  bedroom?     A.   Yes. 

Q.   And  you  found  that  window  locked?     A.  Yes. 

Q.  It  was  locked  with  a  catch  on  the  inside?  A.  A  catch 
on  the  inside. 

Q.  Like  the  common  window  catch  —  A.  The  common 
window  catch. 
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Q.  And  that  was  the  only  window  in  the  room?     A.  Yes. 

Q.  There  was  no  other  method  of  entrance  into  that  room 
except  that  window?     A.  The  door. 

Q.  I  mean,  excuse  me,  from  the  outside,  unless  a  person  en- 
tered through  the  rest  of  the  house?     A.  No. 

Q.  Did  you  find  anything  else  about  the  room  that  indicated 
anybody  had  been  in  there?  A.  Not  about  the  inside  of  the 
room;  no. 

Q.  No  other  marks  inside  —  no  marks  inside  the  room  —  A. 
No. 

Q.  —  that  indicated  anybody's  presence?     [No  answer.] 

Q.  Did  you  make  an  examination  of  the  bullet?  A.  I  looked 
it  over. 

Q.  Anybody  with  you  when  you  did  so?  A.  Sergeant  Little- 
field. 

Q.  Anybody  else?  A.  I  don't  know  whether  Miss  Dow  or 
Mrs.  Dow  —  some  one  of  them  were  there;  I  cannot  recall  which 
one. 

Q.  Some  one  of  them  were  there?       A.  Yes. 

Q.  You  looked  the  whole  house  over?     A.  Yes. 

Mr.  Callahan.  I  suppose  you  mean  that  floor,  Mr.  Staple- 
ton? 

Mr.  Stapleton.     That  floor  of  the  house? 

The  Witness.     Yes. 

Q.  How  long  did  you  stay  there?  A.  Probably  an  hour  and 
fifteen  minutes. 

Q.  You  telephoned  for  Dr.  Bates?     A.  Yes. 

Q.  Did  you  telephone  to  anybody  else?  A.  I  telephoned  to 
the  police  office  and  notified  them  of  the  condition  of  things. 

Q.  Did  you  telephone  to  Dr.  Sweet?     A.  No,  sir;  I  did  not. 

Q.  Did  anybody  telephone  to  him  while  you  were  there?  A. 
I  don't  remember  that  they  did. 

Q.  You  don't  remember?  A.  I  don't  remember  that  they 
did. 

Q.  What  examination  did  you  make  of  the  body  that  you 
found  in  front  of  the  sofa?     A.  I  felt  of  the  pulse? 

Q.  You  found  no  pulse?  A.  I  found  no  pulse,  and  looked  at 
the  eye. 

Q.  You  concluded  the  body  was  dead?     A.  I  did. 

Q.  And  had  been  dead  for  some  time?  A.  I  don't  know  how 
long. 

Q.  You  couldn't  say  how  long?  A.  I  couldn't  tell  only  from 
information  that  they  gave  me. 
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Q.  There  was  no  indication  of  life  in  the  body?  A.  None  at 
all. 

Q.  Are  you  sure  where  the  location  of  the  mark  on  the  east 
wall  was,  —  the  bullet  mark  on  the  paper  on  the  east  wall?  A. 
Yes. 

Q.  You  are  sure  it  was  between  the  sofa  and  the  bureau?  A. 
The  mark  was  in  here  [indicating],  in  the  rear  of  the  sofa. 

Q.  The  mark  was  in  there?     A.  Yes. 

Q.  The  bullet,  though,  was  out  between  the  sofa  and  the 
bureau?  A.  Yes.  The  bullet  I  picked  up  right  here  between 
the  bookcase  and  the  sofa  [indicating  on  Exhibit  1]. 

Q.  Xow,  will  you  describe  that  mark  that  you  saw  in  the 
plaster  and  the  paper  there  back  of  the  sofa  on  the  east  wall? 
A.  It  was  a  hole  through  the  plastering  and  the  paper,  and  you 
could  see  in  between  the  partition  through  this  hole. 

Q.  You  could  see  what?  A.  In  between  the  partition  through 
this  hole,  —  there  was  a  hole  right  through  the  partition. 

Q.  There  was  no  bullet  in  it?     A.   No,  there  was  no  bullet  in  it. 

Q.  You  are  familiar  with  bullet  marks  to  some  extent,  are 
you?     A.   Well,  I  am  not  an  expert. 

Q.  There  was  no  bullet  lodged  in  there,  so  far  as  you  could 
see?     A.   There  was  no  bullet;  the  hole  was  clear. 

Q.  Had  it  been  apparently  made  by  a  bullet?  A.  It  looked 
that  way. 

Q.  There  was  no  other  mark?  A.  There  was  a  mark  on  this 
wall  here,  close  to  this  corner  [indicating]. 

Q.  That  is  the  south  wall?  A.  Yes;  and  there  was  another 
mark  that  looked  as  though  it  was  the  mark  of  a  bullet  on  the 
bookcase. 

Q.  A  deep  mark?  A.  Quite  a  little  ridge,  like  that  [indicat- 
ing. 

Q.  There  was  no  mark  in  the  plaster  back  of  it?  A.  I  don't 
recall  that  there  was,  right  close  there. 

Q.  Nobody  could  have  entered  that  window  in  that  back  bed- 
room leaving  it  locked,  without  leaving  marks  there? 

Mr.  Callahan.  I  object  to  that,  your  Honor.  It  is  a  mere 
matter  of  opinion;  the  question  ought  not  to  be  put  in  that 
way. 

The  Court.     Will  you  read  the  question,  please? 

[The  question  was  read  by  the  stenographer.] 

The  CoUBT.      I  <\o  not  think  that  that  is  competent. 

Q.  As  the  window  was  located  there  the  panes  of  glass  were 
in  the  window?     A.   They  were  in  the  window. 
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Q.  And  there  was  no  indication  that  they  had  been  tampered 
with?     A.  Not  the  glass. 

Q.  Then,  as  the  room  was  when  you  examined  it,  it  could  not 
have  been  entered  from  the  outside  of  the  house  without  the 
window  having  been  locked  afterwards?  A.  The  window  was 
locked  when  I  got  there. 

Mr.  Stapleton.     That  is  all. 

Re-direct  Examination. 
Q.   (by  Mr  Callahan).     So  as  to  have  it  appear  on  the  rec- 
ord, I  desire  to  ask  you  what  time  was  it  you  arrived  at  that 
house  that  night?     A.  We  arrived  at  that  house  at  8.14  p.m. 

Edgar  A.  Littlefield —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Callahan).  What  is  your  name?  A.  Edgar  A. 
Littlefield. 

Q.  Where  do  you  live?     A.  559  Dickinson  Street. 

Q.  How  long  have  you  lived  in  Springfield?  A.  Twenty -four 
years. 

Q.  What  is  your  occupation,  Mr.  Littlefield?     A.  Police  officer. 

Q.  And  do  you  hold  some  official  position  in  the  department? 
A.  Sergeant. 

Q.  As  sergeant,  were  you  at  the  Dow  house  on  the  night  Miss 
Blackstone  was  killed?     A.  I  was;  yes,  sir. 

Q.  Whom  did  you  accompany  there,  if  anybody?  A.  In- 
spector Costello. 

Q.  Anybody  else?     A.  The  patrol  driver. 

Q.  What  is  his  name?     A.   Harry  Button. 

Q.  Did  you  enter  the  house  with  Inspector  Costello?  A. 
Yes,  sir;  I  did. 

Q.  Did  anybody  else  enter  with  you?  A.  Harry  Button,  the 
patrol  driver. 

Q.  Without  dwelling  upon  the  situation  of  things  as  you  found 
it  there,  I  want  to  ask  you  if  you  saw  any  bullets  found  that 
night?  A.  Patrol  driver  Button  handed  me  a  bullet  that  was 
flattened  somewhat. 

Q.  I  show  you  a  bullet,  in  evidence  as  Exhibit  3,  and  ask  you 
if  you  identify  that?     A.  Yes.     That  is  a  part  of  it. 

Q.  What  did  you  do  with  it  after  Mr.  Button  gave  it  to  you? 
A.  I  gave  it  to  Inspector  Costello.  We  were  in  the  first  room 
off  the  hall  when  he  handed  it  to  me. 
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Q.  I  show  you  a  bullet  marked  in  evidence  as  Exhibit  4,  or 
part  of  a  bullet;  did  you  see  that?     A.  I  don't  recall  seeing  that. 

Q.  Don't  recall.  •  Do  you  know  anything  about  the  other 
bullet  that  was  found  the  next  day?     A.  No,  sir. 

Q.  Did  you  notice  any  marks  on  the  wall  back  of  the  sofa 
in  the  front  parlor?  A.  There  was  a  hole  about  here  [indicating] 
on  the  wall,  three  feet  and  a  half  or  four  feet  high  from  the 
floor. 

Q.  What  was  that  wall  made  of?     A.  Plaster,  over  laths. 

Q.  Did  you  notice  a  mark  of  any  kind  on  the  bookcase?  A. 
I  did  not. 

Q.  Did  you  go  to  the  room  marked  on  the  plan  "Bedroom"? 
A.  I  did. 

Q.  On  the  south  side  of  the  house;  and  make  an  examination? 
A.  Both  inside  and  out. 

Q.  Did  you  examine  the  windows?     A.  I  did. 

Q.  What  did  you  discover  about  that?  A.  I  found  finger 
marks  on  the  window  ledge,  on  this  window  here  [indicating], 
and  on  the  ground  under  it,  footprints;  and  on  the  water  table 
under  the  window  was  dirt,  quite  a  little  dirt,  on  the  edge  of 
the  water  table. 

Q.  And  could  you  tell  from  the  appearance  of  that  dirt 
whether  it  was  newly  applied,  or  old?     A.  It  was  newly  applied. 

Mr.  Stapletox.     Where  was  the  dirt? 

Mr.  Callahax.     On  what  he  calls  the  water  table. 

Q.  How  far  above  the  ground  was  the  water  table?  A.  Two 
feet  and  a  half,  I  should  think. 

Q.  And  how  far,  perhaps,  below  the  window  sill?  A.  Oh, 
about  two  feet. 

C  r  oss-examination. 

Q.  (by  Mr.  Stapletox).  Do  you  know  anything  about  that 
small  piece  of  lead  called  —     A.   I  don't  recall  that  piece. 

Mr.  Young.     Exhibit  4. 

The  Witxess.  [Continued.]  I  saw  the  doctor  taking  some 
pieces  of  lead  out  of  Miss  Dow's  head,  but  I  don't  think  that  is 
one. 

Q.  You  never  had  that?     A.  I  don't  recall  that  piece  of  lead. 

Q.  Now,  you  didn't  see  any  marks  on  the  bookcase?  A.  I 
don't  recall  any  on  the  bookcase. 

Q.  Did  you  make  notes  of  what  you  saw  that  night?  A.  I 
didn't  make  notes.     Costello  made  the  notes. 

Q.  Are  you  Officer  Costello's  superior  officer?  Are  you  supe- 
rior to  him   in  the  department?     A.   No;  no,  sir. 
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Q.  You  are  a  police  sergeant?     A.  Yes,  sir. 

Q.  And  you  didn't  make  any  notes  of  the  time  you  got  there? 
A.  No,  I  didn't. 

Q.  And  you  don't  know  for  certain?  A.  Shortly  after  8 
o'clock. 

Q.  That  is  as  near  as  you  could  say?     A.  Yes,  sir. 

Q.  Were  you  told  by  somebody  to  go  up  there?  A.  I  was  in 
the  station  when  the  call  came,  —  with  Costello. 

Q.  Where  was  Littlefield?     A.  I  am  Littlefield,  myself. 

Q.  And  you  sent  for  the  —  A.  Costello  called  me  to  go 
with  him. 

Q.  Called  you  to  go  with  him?     A.  Yes. 

Q.  In  the  partol?     A.  We  took  the  patrol  with  us. 

Q.  Did  you  send  for  the  patrol?  A.  We  took  the  patrol  with 
us.  We  went  into  the  garage  and  got  it  and  went  out,  went 
in  it. 

Q.  And  when  you  went  up  there  Miss  Ellison  was  there,  was 
she,  —  a  nurse?     A.  There  was  a  nurse  there. 

Q.  Did  you  know  her  name?     A.  I  don't;  no. 

Q.  And  she  was  caring  for  somebody?  A.  Caring  for  Miss 
Dow. 

Q.  Miss  Dow's  body  lay  in  the  northwest  corner  of  the  room 
there?     A.  Right  along  here  [indicating]. 

Q.  Along  about  there?     A.  Yes,  sir. 

Q.  With  her  feet  toward  the  —     A.  Toward  the  door. 

Q.  —  partition  between  the  front  and  back  parlors?  A.  No. 
Miss  Dow's  feet  were  toward  this  doorway,  as  we  went  in. 

Q.  The  front  hall?     A.  Yes. 

Q.  And  the  nurse  was  standing  over  her?  A.  Kneeling  at  her 
head. 

Q.  Kneeling  at  her  head?     A.  Yes. 

Q.  Was  a  pillow  under  her  head,  or  something?  A.  I  think 
there  was;  yes,  sir. 

Q.  And  was  her  wound  bandaged  up?  A.  Not  at  that 
time. 

Q.  Not  at  that  time.  Did  you  call  up  anybody  on  the  tele- 
phone there?     A.  I  did  not;  no. 

Q.  Did  anybody?     A.  Costello  did. 

Q.  Who  was  called  on  the  'phone?  A.  He  telephoned  the 
police  station,  called  for  Captain  Boyle.  He  called  Dr.  Bates. 
I  believe  that  is  all  I  heard  him  call. 

Q.  Who  did  he  call  first;  the  police  station?  A.  The  police 
station,  I  think. 
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Q.  How  long  was  it  before  he  called  the  police  station?  A. 
Oh,  a  very  few  minutes.     We  looked  the  house  over  — 

Q.  Five  or  ten  minutes?     A.  Not  as  long  as  that. 

Q.  It  would  take  five  or  ten  minutes  to  look  the  house  over, 
wouldn't  it?  A.  Not  downstairs.  We  went  around  through 
the  rooms. 

Q.  You  did  take  time  enough  to  look  the  house  over?     A.  Yes. 

Q.  You  went  into  the  back  room?     A.  Yes. 

Q.  Saw  the  window?     A.  Yes. 

Q.  Saw  the  window  was  locked?     A.  Yes. 

Q.  Saw  marks?     A.   Xot  then. 

Q.  You  saw  the  bullet?  A.  We  went  inside  first  and  looked 
around  and  went  out. 

Q.  You  looked  into  the  kitchen?     A.  Yes. 

Q.  Bathroom?     A.  Yes,  sir. 

Q.  Through  all  the  rooms?  A.  After  he  had  telephoned  I 
went  up  in  the  attic  and  looked  those  rooms  over. 

Q.  But  you  had  looked  all  over  downstairs  before  the  tele- 
phone message  was  sent?     A.   Yes. 

Q.  And  after  that  message  was  sent  did  you  look  .around 
again?     A.   Out  doors,  —  we  went  out  and  looked  around. 

Q.  And  then  came  back  in  the  house  again  and  called  up  Dr. 
Bates?     A.   I  think  he  called  Dr.  Bates  before  we  went  out. 

Q.  You  think  he  did?     A.  I  think  so. 

Q.  You  are  not  sure?     A.   Xot  positive. 

Q.  It  might  have  been  after  you  came  in?  A.  No.  I  think 
it  was  before  we  went  out. 

Q.  Your  recollection  on  that,  however  —  A.  He  telephoned 
several  times  before  we  went  out  doors. 

Q.  But  your  recollection  as  to  whether  he  called  Dr.  Bates 
before,  or  after,  you  went  out  isn't  very  definite?  A.  I  am 
quite  sure  it  was  before  we  went  out  doors. 

Q.  How  long  a  time  did  you  spend  out  doors?  A.  Oh,  we 
were   out    around    there   ten    to    fifteen    minutes. 

Q.  You  were  there  —  after  you  were  there  some  time,  Dr. 
Bates  came?     A.   Dr.  Bates  came;  yes,  sir. 

Q.  And  did  Dr.  Wilcox  come?  A.  He  came  first.  He  was 
the  first  one  that  came,  and  then  Dr.  Sweet  and  Dr.  Bacon. 

Q.  Where  were  you  when  Dr.  Wilcox  came?  A.  I  was  in 
the  house  when  he  came.  In  the  front  room,  right  here  [indi- 
cating]. 

Q.  How  long  after  you  came  was  it  he  came  in?  A.  A  very 
few  minutes. 
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Q.  Five  minutes?     A.  Oh,  longer  than  that,  I  think. 

Q.  How  long  did  he  stay?  A.  Why,  he  stayed  until  Dr. 
Sweet  came.  I  don't  remember  when  he  went  away,  I  am  sure. 
I  think  I  was  out  doors  when  he  went  away.     I  didn't  see  him. 

Q.  He  stayed  ten  minutes?     A.  Who,  Dr.  Wilcox? 

Q.  Yes.     A.  Oh,  yes;  stayed  more  than  that. 

Q.  More  than  ten  minutes.  He  stayed  until  after  Dr.  Sweet 
came?     A.  Stayed  until  after  Dr.  Sweet  came. 

Q.  Fifteen  or  twenty  minutes?     A.  Possibly. 

Q.  And  did  he  treat  Miss  Dow?     A.  He  did  at  first;  yes,  sir. 

Q.  And  looked  at  the  body?     A.  Yes,  sir. 

Q.  And  after  some  time  Dr.  Sweet  came?     A.  Yes,  sir. 

Q.  And  how  long  after  you  got  there  was  it  that  Dr.  Sweet 
came?     A.  Oh,  — 

Q.  Half  an  hour?  A.  I  don't  think  it  was  as  long  as  that.  I 
should  think  it  was  fifteen  or  twenty  minutes. 

Q.  Fifteen  or  twenty  minutes?  A.  Yes.  I  didn't  make  any 
note  of  the  time. 

Q.   Dr.  Bacon  came  in  with  him?     A.  Yes,  sir. 

Q.  Qr  did  he  come  afterwards?  A.  I  think  they  both  came 
together,  if  my  memory  is  right. 

Q.  There  was  no  bullet  mark  there,  no  bullet  mark  of  any 
kind  that  you  saw,  in  the  wall  on  the  northerly  side  of  the  room, 
or  the  westerly  side  of  the  room?  A.  The  only  bullet  mark  in 
the  wall  that  I  saw  was  right  in  here  [indicating],  —  in  there 
somewhere. 

Q.  You  only  saw  one?     A.  All  I  saw  was  one  on  the  wall. 

Q.  You  didn't  see  any  on  the  southerly  side  of  the  room, 
back  of  the  sofa?     A.  No;  I  didn't  see  one  there. 

Q.  Was  there  blood  on  the  sofa?  A.  There  was  a  little  on 
the  sofa,  I  remember. 

Q.  Some  blood?  A.  Most  of  it  was  on  the  floor,  on  the  floor 
right  in  here  [indicating]. 

Q.  Where  else  was  there  blood?  A.  There  was  some  on  the 
sofa.  Those  two  places  are  all  I  recall.  Of  course  there  was 
some  over  here  [indicating],  where  the  other  woman  lay. 

Q.  In  the  middle  of  the  room  there  wasn't  any  blood?  A. 
The  three  places  are  all  I  recall  seeing  any  blood  there  that  night. 

Q.  Now,  did  Captain  Boyle  come  up  there  while  you  were 
there?     A.  No. 

Q.  Did  you  make  any  examination  of  the  house  after  that, 
after  that  night?  A.  No.  I  didn't  go  back,  until  last  night  I 
went  up  again. 
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Q.  There  were  finger  marks  on  the  window?  A.  On  the 
window  sill  I  saw  some;  this  window  down  here  [indicating]. 

Q.  No  finger  prints,  however,  that  you  could  get  a  print  from? 
A.  Why,  I  don't  know  whether  you  could  or  not.  There  was 
marks  of  a  man's  finger.  I  don't  know  whether  they  tried  to 
get  finger  prints  or  not. 

Mr.  Stapletox.     That  will  do. 

The  Court.     Let  the  officers  come  forward. 

The  officers  were  sworn  to  take  charge  of  the  jury. 

The  Court.     We  will  now  take  a  recess  until  2  o'clock. 


AFTERNOON    SESSION. 

The  court  came  in  at  2.02  p.m.  The  jury  was  polled  and  the 
prisoner  responded  to  the  calling  of  his  name. 

Harry  R.  Button  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Callahan).  What  is  your  name?  A.  Harry  R. 
Button. 

Q.  Where  do  you  live?     A.  52  Bryant  Street,  this  city. 

Q.   How  long  have  you  lived  in  Springfield?     A.  All  my  life. 

Q.   What  is  your  occupation?     A.   Police  chauffeur. 

Q.  Do  you  remember  the  night  that  Martha  Blackstone  died? 
A.    I   do. 

Q.  Where  were  you  when  you  heard  of  it?  A.  I  was  on  duty 
at  police  headquarters. 

Q.  Did  you  go  to  the  Dow  house  where  she  was  killed?  A.  I 
did. 

Q.  At  what  time  did  you  arrive  at  the  Dow  house,  if  you  re- 
call?    A.   Well,  about  8  o'clock. 

Q.  Who  was  with  you?  A.  Inspector  Costello  and  Sergeant 
Littlefield. 

Q.  Without  asking  you  to  describe  what  you  saw,  I  want  to 
ask  you  if  you  found  on  the  floor  of  one  of  the  parlors  a  bullet? 
A.  I  did;  yes,  sir. 

Q.  I  -how  you  here  the  bullet  offered  in  evidence  as  Exhibit  3, 
and  ask  you  if  you  identify  that  [showing  Exhibit  3  to  witness]? 
A.  Yes,  that  is  the  one. 
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Q.  What  did  you  do  with  it?  A.  I  turned  it  over  to  Sergeant 
Littlefield. 

Q.  What  did  you  see  him  do  with  it?  A.  I  think  he  gave  it 
to  Inspector  Costello  next. 

Q.  Did  you  find  anything  else  that  night?     A.  No,  sir. 

Cross-examination. 

Q.  (by  Mr.  Stapleton).  You  got  there  about  8  o'clock,  Mr. 
Button?     A.  Yes. 

Q.  Anybody  find  a  bullet  while  you  were  there?  A.  No,  sir; 
not  that  I  know  of. 

Q.  That  is  the  flattened  bullet  that  you  found?     A.  Yes. 

Lucy  J.  Dow  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Callahan).  What  is  your  name?  A.  Lucy  Jane 
Dow. 

Q.  Where  do  you  now  live,  Miss  Dow?  A.  In  Boston;  on  St. 
James  Street. 

Q.  What  is  your  occupation  in  Boston?  A.  I  teach  in  a  pri- 
vate school. 

Q.  Did  you  on  March  31,  1910,  live  in  Springfield?     A.  I  did. 

Q.  Where  in  Springfield  did  you  live?     A.  On  Round  Hill. 

Q.  With  whom  did  you  live?     A.  With  my  mother  and  sister. 

Q.  Did  you  and  your  mother  and  sister  constitute  the  entire 
household?     A.  Yes,  we  did. 

Q.  In  what  kind  of  a  building  did  you  live?  A.  In  a  double 
house  owned  by  Mr.  Burnham. 

Q.  Who  occupied  the  lower  floor?     A.  We  did. 

Q.  Let  me  draw  your  attention  to  this  plan,  Miss  Dow  [re- 
ferring to  Exhibit  1].  This  direction  is  north;  along  the  front  of 
the  house  is  this  piazza;  as  you  enter  the  front  door  you  enter 
what  room?     A.  The  hall. 

Q.  And  these  stairways  lead  where?     A.  Upstairs. 

Q.  To  the  apartment  above?     A.  Yes,  sir. 

Q.  Then  you  turn  to  your  right  and  enter  what  room?  A. 
What  we  call  the  living  room. 

Q.  We  will  describe  it  as  the  front  parlor,  if  it  is  agreeable  to 
you.     A.  Very  well. 

Q.  And  pass  then  to  the  back  parlor?     A.  Yes. 

Q.  And  this  is  what  room  south  of  the  back  parlor?  A.  The 
dining  room. 
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Q.  And  then  south  of  the  dining  room  is  what?  A.  The 
kitchen. 

Q.  To  the  right  of  the  dining  room,  on  the  south  side  of  the 
house,  is  what?     A.  A  bedroom. 

Q.  And  then  north  of  that  on  the  same  side  of  the  house  is 
what  room?     A.  Bathroom. 

Q.  And  just  north  of  that,  between  the  bathroom  and  the 
front  parlor,  is  what?     A.  Another  bedroom. 

Q.  So  that  your  apartment  consisted  of  six  rooms  and  a  bath- 
room and  a  hall?     A.  Yes. 

Q.  Did  you  know  Martha  B.  Blackstone?     A.  I  did. 

Q.  What  was  her  occupation?  A.  She  taught  in  the  public 
schools  of  Springfield. 

Q.  What  school?     A.  In  Jefferson  Avenue. 

Q.  How  long  had  you  known  her?     A.  About  two  years. 

Q.  On  March  31  did  she  come  to  your  house?     A.  She  did. 

Q.  Why?     A.  To  take  dinner. 

A.  At  somebody  else's  invitation?     A.  At  my  sister's. 

Q.  Harriet's?     A.  Yes. 

Q.  About  what  time  did  she  arrive  at  your  house?  A.  About 
half-past  4. 

Q.  And  then  what  followed  after  she  arrived?  Won't  you 
describe  it  in  your  own  way?  A.  I  would  rather  answer  your 
questions,  Mr.  Callahan. 

Q.  After  she  arrived  at  your  house  what  did  you  do  until 
supper  time?     A.  We  visited  together  in  the  parlor. 

Q.  Finally  did  you  have  supper?     A.  We  did. 

Q.  At  what  time?     A.  About  6  o'clock. 

Q.  Who  was  present  at  that  meal?  A.  My  mother  and  sister, 
Miss  Blackstone  and  I. 

Q.  After  supper  was  over  where  did  you  go,  —  after  supper? 
A.  Miss  Blackstone  and  I  went  into  the  parlor  and  sat  down. 

Q.  What  I  have  described  as  the  back  parlor?     A.  Yes. 

Q.  What  did  you  and  she  do  in  there  while  your  mother  and 
Harriet  were  cleaning  the  dishes?     A.  We  talked. 

Q.  Later  did  your  mother  and  sister  join  you?     A.  They  did. 

Q.  And  when  they  returned  to  the  back  parlor  won't  you  tell 
us  what  you  did,  and  what  they  did?  A.  We  had  spread  out 
on  the  table,  a  little  table  placed  in  front  of  the  couch,  a  picture 
puzzle,  and  we  all,  after  the  lights  were  lighted,  gathered  about 
and  began  to  put  it  together. 

Q.  Where  was  that  table?  This  is  the  back  parlor  here  [in- 
dicating on  plan].     A.  Shall  I  point  to  it. 
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Q.  Yes,  if  you  please.  A.  It  was  about  in  this  position  [in- 
dicating]. 

Q.  Now,  to  the  west  of  that  table  —  that  is,  between  the 
table  and  the  westerly  wall  —  was  there  something  to  sit  on? 
A.  There  was  a  large  couch. 

Q.  And  did  somebody  sit  on  that?  A.  My  mother  and  Miss 
Harriet. 

Q.  Where  did  you  and  Miss  Blackstone  sit?  A.  Facing 
them,  in  two  chairs  on  the  other  side  of  the  table. 

Q.  Do  you  recall  the  hour  of  8  that  night?  A.  I  heard  the 
clock  strike. 

Q.  Did  Miss  Blackstone  say  anything  when  the  clock  struck? 
A.  She  said,  "The  clock  has  struck  and  I  must  go  home." 

Q.  Some  time  after  that  were  you  aware  of  the  presence  of 
some  stranger?     A.  I  was. 

Q.  How  long  after?  A.  About  ten  minutes;  not  more  than 
ten  minutes. 

Q.  What  called  your  attention  to  his  presence?  A.  My  sis- 
ter's exclamations. 

Q.  What  did  she  say?     A.  Nothing,  except  scream. 

Q.  And  then  what  did  you  observe  when  she  screamed?  A.  A 
man  in  the  door  that  came  from  the  dining  room  into  the  back 
parlor. 

Q.  WThat  did  you  observe  about  his  attire?  A.  He  was 
dressed  in  a  dark  suit,  with  a  dark  slouch  hat,  and  a  black 
handkerchief  about  his  face. 

Q.  How  was  the  hat  worn?  A.  Low  over  the  head,  pulled 
down  about  the  ears. 

Q.  Down  about  his  ears.  Could  you  identify  the  man  at  that 
time?     A.  No,  sir. 

Q.  Well,  Harriet  screamed,  and  then  what  did  you  women  do? 
A.  We  all  rose  and  moved  away  from  the  table  and  away  from 
the  lamp,  near  the  centre  of  the  room. 

Q.  When  you  speak  of  the  center  of  the  room  do  you  mean  to 
include  both  those  rooms  as  one?  A.  No,  the  back  parlor;  about 
in  this  position  [indicating]. 

Q.  And  then  what  followed?  Now,  you  must  tell  that  in 
your  own  way,  Miss  Dow.  A.  There  is  a  rug  —  there  were  two 
rugs,  two  large  rugs,  one  in  each  of  the  parlors,  and  a  small  rug 
beneath  the  archway  between  the  two.  My  sister,  I  think, 
slipped  upon  that  rug  and  fell  part  way  to  the  floor.  My  mother 
lifted  her  up  and  said,  "Be  calm,  Harriet;"  at  the  same  time 
we  were  all  grouped  together  beneath  the  archway.     The  man 
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had  come  into  the  middle  of  the  room  and  passed  through  the 
archway  into  the  first  part  of  the  —  [Witness  turns  to  look  at 
the  plan.] 

Q.  Into  the  front  parlor?  A.  What  is  called  the  library  here, 
yes.  At  that  time  I  went  to  the  telephone,  which  stood  on  a 
desk  in  the  back  part  of  the  back  parlor. 

Q.  I  am  pointing  to  the  northeast  corner  of  the  back  parlor. 
Is  that  where  the  desk  was?     A.  It  was. 

Q.  What  did  you  do  at  that  desk?  A.  I  took  the  receiver 
from  the  telephone,  thinking  to  call  for  help.  Before  this  the 
man  had  said,  "Give  me  your  money,"  or  "I  want  your  money." 

Q.  Did  you  notice  anything  peculiar  about  his  tone?  A.  I 
think  perhaps  his  voice  may  have  been  disguised. 

Mr.  Stapletox.     I  object  to  that. 

The  Court.  It  seems  to  me  it  is  competent  for  her  to  de- 
scribe his  voice,  but  not  as  to  whether  it  was  disguised  or 
not. 

Mr.  Stapletox.  Just  a  moment;  does  your  Honor  strike  that 
out? 

Mr.  Callahan.  I  have  no  objection  to  its  being  stricken 
out. 

The  Court.     Yes. 

Q.  Describe  the  tone  in  which  he  expressed  himself  as  well  as 
you  can,  Miss  Dow.  A.  I  don't  think  it  was  remarkable  for 
anything.  It  perhaps  was  spoken  in  rather  an  excited  tone  of 
voice,  and  not  the  guttural  tone  that  we  had  noticed  when  he 
first  came  into  the  room,  and  — 

Q.  Well,  describe  what  you  noticed  when  he  first  came  into 
the  room.  A.  When  he  appeared  in  the  dining-room  door  he 
waved  his  hands  and  made  a  sort  of  guttural  noise. 

Q.  And  was  the  handkerchief  bound  around  his  mouth, 
apparently?  A.  Yes,  the  lower  part  of  his  face,  underneath  the 
nose. 

Q.  And  then  you  say  he  said,  "Give  me  your  money"  or  "I 
want  your  money?  "     A.   Yes. 

Q.  Then  what  followed?  A.  At  that  time  I  had  gone  to  the 
telephone.  I  had  no  sooner  taken  the  receiver  down  than  there 
was  shooting  in  the  front  room,  and  I  came  back  from  the  desk 
beneath  the  archway  to  see  Miss  Blackstone  put  her  hands  to 
her  lace  and  fall  towards  the  couch,  which  was  in  the  corner  of 
the  front  room. 

Q.  Had  you  heard  a  shot?     A.  Yes. 

Q.   Did  you  see  her  fall?     A.  I  did. 
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Q.  And  how  did  she  fall?  A.  With  her  hands  above  her  face 
and  head  upon  the  sofa,  kneeling  in  front  of  the  sofa. 

Q.  Kneeling  in  front  of  the  sofa.  And  did  she  remain  in  that 
posture?     A.  Yes. 

Q.  Then  what  did  you  notice,  Miss  Dow?  A.  My  mother 
had  meantime  gone  through  the  room  toward  the  front  door. 
The  next  thing  that  I  noticed  was  my  sister  with  a  chair  in  her 
hands,  thrusting  it  toward  the  man,  and  he  with  the  revolver 
turning  toward  her,  and  saying,  "Do  you  want  to  die?  Well, 
die,  then."  At  the  same  moment  there  was  a  shot,  and  she  fell 
to  the  floor.  I  don't  know  how  many  shots  there  were,  Mr. 
Callahan. 

Q.  Before  he  fired  at  your  sister,  did  you  notice  whether  he 
aimed  the  revolver  elsewhere?     A.  I  did  not. 

Q.  Then  what  happened  after  your  sister  fell?  A.  I  heard  my 
mother  screaming  in  the  hall  for  help.  The  next  I  noticed  was 
the  hall  door  opened  and  no  one  in  the  house  but  the  four  of  us. 

Q.  Did  you  at  any  time  notice  the  revolver  which  he  had  in 
his  hand?     A.  Yes,  sir. 

Q.  I  draw  your  attention  to  this  revolver  and  I  ask  you  if  it 
bore  any  resemblance  to  that?     A.  It  looked  very  much  like  it. 

Q.  Did  you  notice  at  any  time  a  belt  about  his  body?  A. 
Yes. 

Q.  What  kind  of  belt?     A.  I  should  say  it  was  a  dark  leather. 

Q.  I  draw  your  attention  to  this  belt  and  ask  you  if  it  bore 
any  resemblance  to  it?     A.  I  should  think  it  looked  like  that. 

Q.  Did  you  notice  a  holster?     A.  I  did. 

Q.  I  draw  your  attention  to  this  holster  and  ask  you  if  it 
bore  some  resemblance  to  it?     A.  It  did. 

Q.  I  draw  your  attention  to  this  handkerchief  and  ask  you  if 
the  handkerchief  you  saw  bore  some  resemblance  to  it?  A.  It 
did. 

Q.  Now,  after  your  sister  fell  how  did  she  lie  on  the  floor? 
A.  With  her  head  toward  the  archway  between  the  two  rooms. 

Q.  Her  feet  toward  what?     A.  Toward  the  hall  door. 

Q.  So  that  her  feet  pointed  in  this  direction  and  her  head  in 
that  direction?     A.  No. 

Q.  You  may  indicate,  yourself.  A.  Just  about  in  this  posi- 
tion. 

Q.  Some  time  later  were  you  confronted  with  this  defendant? 
A.  I  don't  know. 

Q.  At  the  police  station?  A.  I  was  confronted  with  some  one 
at  the  police  station. 
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Q.  Whether  or  not  this  man  resembles  him,  that  is  in  the 
dock?     A.  Perhaps  so. 

Q.  Were  you  able  to  recognize  him?     A.   No. 

Q.  You  could  not  recognize  him?     A.  No. 

Q.  Did  you,  the  following  Tuesday,  see  at  the  police  station 
this  bead  belt  which  I  now  show  you?     A.  Yes. 

Q.   And  this  brooch  or  pearl  pin?     A.  Yes. 

Q.  Will  you  describe  this  pearl  pin  as  near  as  you  can?  A. 
It  is  a  small  brooch,  containing  seven  pearls,  and  gold  and 
enamel  filagree. 

Q.  One  pearl  being  in  the  center,  and  six  around  it?     A.  Yes. 

Q.  Who  showed  you  —  who  produced  this  belt  and  this  pin, 
at  the  police  station?     A.   Captain  Boyle,  I  think. 

Q.  Was  there  a  man  present  there  under  arrest  at  that  time 
when  this  was  shown  to  you?     A.  There  was. 

Q.   And  did  you  identify  this  property  at  that  time?     A.  I  did. 

Q.  In  his  presence?     A.   No. 

Q.  As  whose  property?     A.  Mine. 

Q.  I  will  now  take  this  bead  belt,  or  Indian  bead  belt,  as  we 
call  it,  and  I  will  ask  you  if  that  is  yours?     A.  Yes. 

Q.  Where  did  you  get  it?     A.  It  was  given  me  by  a  friend. 

Q.  Who  was  she?     A.  Mrs.  Shatswell. 

Q.  And  where  did  she  live?     A.   In  Dedham. 

Q.  When  was  it  given  to  you?  A.  In  1903  or  '04,  at  Christ- 
mas time,  I  think. 

Q.  And  did  it  remain  in  your  possession  after  that?  A.  Until 
it  was  stolen. 

Q.  On  the  night  of  March  31,  where  was  that?  A.  Either  in 
a  basket  on  top  of  the  bureau  in  the  back  bedroom  or  in  a 
drawer  of  the  same  bureau. 

Q.  That  is,  speaking  of  the  back  bedroom,  you  mean  this  one 
[indicating]?     A.  Yes. 

Q.  And  when  you  speak  of  the  bureau,  you  mean  this  here 
[irirlifating]?     A.  Yes. 

Q.  Have  you  any  question  whatever  that  that  is  your  bead 
belt?     A.  No. 

Q.  That  pearl  pin;  whose  is  that?     A.   Mine. 

Q.   Where  did  you  get  that?     A.  It  was  given  me  by  an  uncle. 

Q.  And  how  long  have  you  owned  it?     A.  About  four  years. 

Q.  Where  was  that  on  the  night  of  March  31?  A.  In  a  box 
in  the  drawer  of  the  same  bureau. 

Q.  Was  it  in  or  on  that  bureau  that  you  saw  these  articles 
last?     A.   Probably. 
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Q.  Did  you  lock  the  windows  that  night?     A.  No. 

Mr.  Stapleton.     I  think  this  is  rather  leading,  it  seems  to  me. 

Q.  Do  you  know  whether  the  windows  were  locked  or  un- 
locked?    A.  No. 

Q.  Did  you  have  anything  to  do  with  the  windows  that  night? 
A.  No. 

Q.  After  the  shooting,  did  you  look  at  any  of  the  windows? 
A.  I  did. 

Q.  Which  window?     A.  All  of  them. 

Q.  Did  you  lock  any  of  them  after  the  shooting?     A.  No. 

Q.   Do  you  know  if  anybody  did?     A.  Yes. 

Q.  Who  did.  A.  A  nurse  who  was  employed  in  Mr.  Burn- 
ham's  family  at  the  same  time  told  me  afterwards  that  she 
locked  them. 

Mr.  Stapleton.     I  object  to  that  answer. 

The  Court.     It  may  be  stricken  out. 

Q.  You  didn't  see  her  lock  them?     A.  No. 

Q.  Who  is  that  nurse,  by  the  way?     A.  I  do  not  know. 

Q.  Did  you  make  any  observations  of  that  back  window 
yourself?     A.  Yes. 

Q.  Did  you  find  anything  about  it  that  attracted  your  atten- 
tion?    A.  That  night? 

Q.  Yes,  afterwards;  after  the  shooting?  A.  Nothing,  I  think, 
except  that  it  was  locked. 

Q.  Did  you  at  any  time  ever  find  anything  about  it?  A. 
Yes. 

Q.  When?     A.  The  next  morning,  as  I  remember. 

Q.  And  what  did  you  find?  A.  Some  finger  marks  on  the 
inside  of  the  sash  and  a  mark  on  the  house,  on  the  outside. 

Q.  Miss  Dow,  did  you  at  some  time  live  with  a  Mrs.  Gardner 
in  Springfield?     A.  We  did. 

Q.  On  what  street  was  that?     A.  At  30  Arch  Street. 

Q.  Is  that  the  street  which  runs  along  the  northerly  base  of 
Round  Hill,  to  Main  Street?     A.  It  is. 

Q.  With  whom  did  you  live  there?  A.  With  my  mother  and 
sister  and  myself,  in  the  upper  tenement  in  that  house. 

Q.  Upper  tenement.  Who  occupied  the  lower?  A.  Mr.  and 
Mrs.  R.  B.  Gardner. 

Q.  And  was  it  Mr.  and  Mrs.  Gardner's  house?     A.  It  is. 

Q.  At  that  time  was  there  a  man  named  Spencer  living  there? 
A.  I  believe  so. 

Q.  How  long  did  you  live  at  that  house?     A.  Seven  years. 

Q.  Did  Mr.  Gardner  keep  roomers,  or  boarders? 
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Mr.  Stapletox.     How  is  this  material,  your  Honor? 

Mr.  Callahax.  We  intend  to  show,  may  it  please  your 
Honor,  that  the  defendant  knew  who  these  people  were. 

Mr.  Stapletox.     I  don't  see  how  it  is  material. 

The  Court.  Well,  I  think  it  is  competent.  It  may  be  evi- 
dence.    I  admit  it. 

Mr.  Stapletox.     Your  Honor  will  save  my  exception? 

[Last  question  read  by  stenographer.] 

The  Witxess.     As  I  remember,  only  this  one  person. 

Mr.  Stapletox.  I  should  like  to  be  saved  on  questions  along 
that  line,  without  — 

The  Court.  I  think  I  should  require  you  to  object  to  each 
question. 

Q.  One  question  that  occurred  to  me,  Miss  Dow.  Did  this 
man  at  any  time  address  Miss  Blackstone,  that  you  recall?  A. 
Xo. 

Cross-cxa  m  in  at  ion . 

Q.  (by  Mr.  Stapletox).  What  time  do  you  usually  have 
dinner,  Miss  Dow?     A.  Six  o'clock. 

Q.  Have  dinner  at  6  o'clock  that  night?     A.  We  did. 

Q.  And  Miss  Blackstone  came  in  the  afternoon,  at  4.30?  A. 
About  that  time. 

Q.  And  she  stayed  visiting  with  you  until  time  to  have  dinner? 
A.   Yes. 

Q.  And  after  dinner  you  and  Miss  Blackstone  went  in  the 
parlor?     A.  We  did. 

Q.  Which  parlor,  —  the  front  parlor  or  the  back  parlor?  A. 
The  back  parlor. 

Q.  What  did  you  do  there,  when  you  first  went  in?  A.  I 
don't  remember. 

Q.  And  while  you  and  Miss  Blackstone  were  in  there  your 
mother  and  sister  were  occupied  in  removing  the  dishes  and 
washing  them?     A.  They  were. 

Q.   And  that  took  them  a  short  time?     A.  Yes. 

Q.  Then  they  came  in  the  parlor  with  you?     A.  Yes. 

Q.  And  you  all  sat  down  and  were  engaged  in  working  on  a 
picture  puzzle?     A.  Yes. 

Q.  For  a  short  time?  A.  I  should  think  for  an  hour  and  a 
quarter. 

Q.  You  should  think  for  an  hour  and  a  quarter.  Was  there 
one  picture  puzzle?     A.  Possibly  an  hour.     There  was. 

Q.  Just  how  long  you  were  working  on  it  you  have  no  way 
of  fixing  in   your  mind?     A.   Not   definitely,   except  that  dinner 
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would  take  half  or  three-quarters  of  an  hour  and  the  rest  of  the 
work  ten  or  fifteen  minutes. 

Q.  And  you  hadn't  solved  the  puzzle  when  you  were  inter- 
rupted by  a  burglar?     A.  No. 

Q.  He  entered  in  the  dining-room  door?     A.  Yes. 

Q.  You  heard  your  sister  scream?     A.  Yes. 

Q.  Which  way  were  you  facing  at  that  time?  A.  Toward  the 
couch. 

Q.  And  the  couch  was  toward  the  —  A.  Was  on  the  westerly 
wall  of  the  house. 

Q.  As  soon  as  your  sister  screamed  you  turned  around  and 
looked  at  the  door,  did  you?     A.  Yes. 

Q.  And  you  saw  a  man  there?     A.  Yes. 

Q.  He  was  waving  his  hands,  was  he?     A.  Yes. 

Q.  And  making  a  guttural  noise  in  his  throat?     A.  Yes. 

Q.  What  kind  of  a  noise  was  that?  Can  you  describe  it 
in  any  other  way  than  by  a  guttural  noise?  A.  It  wasn't 
words. 

Q.  It  wasn't  words;  it  was  inarticulate?     A.  Yes. 

Q.  How  long  did  he  remain  standing  there?  A.  Part  of  a 
minute. 

Q.  Waving  his  hands  and  making  this  noise?     A.  Yes,  sir. 

Q.  And  you  ladies  jumped  up  from  where  you  were  seated 
and  went  to  the  middle  of  the  back  parlor?     A.  Yes. 

Q.  About  in  the  middle  of  the  back  parlor?  A.  Well,  nearer 
the  archway  than  the  middle. 

Q.  Towards  which  end  of  the  archway  would  you  say?  A. 
About  in  this  position,  I  should  say  [indicating  on  Exhibit  1]. 

Q.  He  entered  the  room,  passed  through,  going  into  the  front 
parlor?     A.  Yes. 

Q.  Passed  near  to  you?  A.  No,  about  in  this  position  [in- 
dicating on  Exhibit  1]. 

Q.  Within  a  few  feet?     A.  Yes. 

Q.  When  he  got  into  the  front  parlor  he  stopped?     A.  Yes. 

Q.  And  your  sister  screaming  all  this  time?     A.  I  think  so. 

Q.  You  think  she  was  screaming  all  the  time?     A.  Yes. 

Q.  When  he  got  into  the  front  parlor  he  asked  for  money? 
A.  Yes. 

Q.  What  did  he  say,  as  nearly  as  you  can  recall?  A.  "I  want 
your  money"  or  "Give  me  your  money." 

Q.  Did  anybody  reply  to  him?  A.  My  mother  said,  "We 
have  no  money." 

Q.  Did  he  say  anything  then?     A.  Not  that  I  remember. 
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Q.  Miss  Blackstone  and  your  sister  went  into  the  front  parlor? 
A.  Yes. 

Q.  And  you  went  to  the  telephone?     A.  Yes. 

Q.  You  heard  a  shot  fired?     A.  Yes. 

Q.  And  turned  and  looked  in  and  you  saw  Miss  Blackstone 
lying  near  the  sofa?     A.  Just  falling  upon  the  sofa. 

Q.  Did  she  fall  upon  the  sofa?  A.  Yes;  the  upper  part  of  her 
body  fell  upon  the  sofa. 

Q.   So  there  was  blood  on  the  sofa,  was  there?    A.  There  was,  yes. 

Q.  And  that  blood  came  from  the  wounded  Miss  Blackstone? 
A.  Yes. 

Q.  Did  the  man  say  anything  to  Miss  Blackstone  before  he 
shot  her  that  you  heard?     A.  I  don't  know. 

Q.  You  didn't  hear  anything?     A.  No,  sir. 

Q.  Where  was  your  mother  then?  A.  She  was  first  in  the 
group  with  us  standing  close  under  the  archway,  and  then,  she 
passed  on  toward  the  hall  door  through  to  the  front  parlor. 

Q.  Then  where  did  she  go?  A.  As  soon  as  my  sister  had 
fallen  she  went  out  into  the  hall  and  up  the  stairs. 

Q.  Where  were  you  all  that  time, — in  the  back  parlor?  A. 
I  think  I  was  in  the  front  parlor. 

Q.  You  think  you  went  into  the  front  parlor.  Of  course  you 
could  see  in  any  way  through  the  doors?     A.  Yes. 

Q.  And  you  saw  the  front  door  open?     A.  Yes. 

Q.   And  the  man  had  gone?     A.  Yes. 

Q.  Did  anybody  move  Miss  Blackstone's  body  until  the  time 
that  the  officers  and  the  medical  examiner  arrived?  A.  Yes; 
mother  did. 

Q.  From  where?  A.  She  laid  her  back  upon  the  floor  in 
front  of  the  couch. 

Q.  She  was  partly  on  the  couch,  was  she?     A.  Yes. 

Q.  And  fell  partly  upon  the  couch? 

Mr.  Callahan.     She  didn't  say  she  fell  partly  upon  the  couch. 

Q.  Did  she  fall  partly  upon  the  couch?  A.  The  upper  part 
of  her  body  was  upon  the  sofa. 

Q.  That  was  the  way  she  fell?     A.  Yes. 

Q.  And  your  sister  fell  near  the  archway,  near  the  opening 
between  the  two  rooms?     A.  Yes. 

Q.  That  was  just  where  she  fell?     A.  Yes. 

Q.  Anybody  move  her  until  the  nurse  came?     A.  No,  sir. 

Q.  Did  somebody  send  for  the  nurse?  A.  Yes.  I  asked  Mr. 
Burnham  if  she  might  come,  knowing  that  she  was  in  the  other 
house. 
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Q.  What  other  house?  A.  The  house  in  which  Mr.  Burnham 
himself  lived. 

Q.  Is  that  near  by  there?     A.  Yes,  sir. 

Q.  And  the  nurse  came  from  there?     A.  Yes. 

Q.  When  you  first  saw  the  man  did  you  see  whether  he  had 
a  revolver  or  not?     A.  No,  sir. 

Q.  You  couldn't  see  the  revolver?     A.  No,  I  didn't  notice  it. 

Q.  You  didn't  notice  it?     A.  No,  sir. 

Q.  Didn't  notice  the  holster  or  the  belt?     A.  No,  sir. 

Q.  He  had  a  mask  on?     A.  Yes. 

Q.  When  did  you  first  see  the  revolver?  A.  As  we  wiere  stand- 
ing in  a  group  beneath  the  archway,  when  we  at  first  left  the 
table  and  moved  away  from  the  light. 

Q.  Did  Miss  Blackstone  scream  before  she  was  shot?  A.  I 
think  so. 

Q.  Do  you  recall  that,  definitely?     A.  Yes. 

Q.  She  did?     A.  Yes. 

Q.  Screamed  aloud?     A.  I  think  so. 

Q.  One,  or  was  it  running  along  for  a  time?     A.  I  don't  know. 

Q.  How  long  was  the  man  in  the  house  altogether,  so  far 
as  you  saw  him?  A.  Three  or  four  minutes, — four  or  five 
minutes,  possibly. 

Q.  It  all  occurred  in  four  or  five  minutes.  How  the  man  got 
into  the  house  you  don't  know?     A.  No,  sir. 

Q.  You  examined  or  tried  the  windows  after  the  man  was 
there,  did  you?     A.  I  did. 

Q.  And  found  them  all  locked?     A.  Yes. 

Q.  Did  you  try  the  doors?     A.  Yes. 

Q.  And  when  the  man  came  in  you  don't  know?     A.  No,  sir. 

Q.  Was  there  any  place  where  he  could  conceal  himself?  A. 
There  was. 

Q.  Where?  A.  There  was  a  large  closet  leading  from  the 
back  bedroom. 

Q.  Had  you  been  in  the  back  of  the  house  that  afternoon? 
A.  Probably. 

Q.  Had  you  been  in  the  bedroom?     A.  Probably. 

Q.  When  had  you  been  in  there  last?     A.  I  don't  know. 

Q.  Did  anybody  else  go  back  there  besides  you  and  the  mem- 
bers of  the  family?     A.  When? 

Q.  That  afternoon  or  evening,  before  you  saw  the  man?  A. 
Probably. 

Q.  And  you  saw  no  one  there,  —  no  stranger  there?  A.  No, 
sir. 
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Q.  But  he  could  have  concealed  himself  in  a  closet?     A.  Yes. 

Q.  Did  you  hear  any  noise  in  the  house  before  you  saw  the 
man?     A.  Xo,  sir. 

Q.  Your  pin  was  in  a  drawer  of  the  bureau?     A.  Yes. 

Q.  You  are  sure  of  that?     A    No,  sir;  not  absolutely. 

Q.  You  are  not  sure  of  that?  A.  It  might  have  been  in  the 
cushion  on  the  bureau. 

Q.  But  you  think  it  was  in  the  drawer?     A.  Yes. 

Q.  And  the  belt,  you  don't  know  whether  it  was  in  the  drawer 
or  on  top  of  the  bureau?     A.  No,  sir. 

Q.  Well,  when  did  you  last  see  the  belt  or  pin?  A.  I  don't 
know. 

Q.  Before  you  saw  it  at  the  police  station?     A.  I  don't  know. 

Q.  Haven't  any  idea?     A.  No,  sir. 

Q.  You  don't  wear  them  very  frequently?     A.  Not  very. 

Q.  It  was  some  time  before  that?  A.  I  wore  the  belt  very 
seldom. 

Q.  When  did  you  first  miss  that  after  the  burglary?  A.  I 
think  the  Saturday  following. 

Q.  The  Saturday  following?  A.  The  Saturday  following,  I 
think. 

Q.  Did  you  report  that  to  the  police  at  that  time?  A.  No, 
sir. 

Q.  You  did  not?     A.  Xo,  sir. 

Q.  Did  anybody  telephone  to  the  police  from  the  house  that 
night?     A.  Xot  from  our  house. 

Q.  Did  you  telephone  the  police  yourself?     A.  Xo,  sir. 

Q.  Where  was  the  telephone  message  sent  from,  do  you  know? 
A.  From  Mr.  George  M.  Burnham's  house. 

Q.  Did  you  go  over  to  Mr.  Burnham's  house  yourself?  A. 
Xo,  sir. 

Q.  Who  went  over  there?     A.   Xo  one. 

Q.  Did  they  come  over  to  your  house?  A.  Xo.  I  called 
them  up  on  the  telephone. 

Q.  You  called  Mr.  Burnham's  house  on  the  telephone?  A. 
Yea. 

Q.  Did  any  one  call  the  medical  examiner  from  there?  A. 
Yes.     Mr.  Burnham  called  Dr.  Wilcox. 

Q.  From  your  house?  A.  Xo,  sir.  He  called  Dr.  Wilcox 
from  his  own  house. 

Q.  How  long  was  it  before  Dr.  Wilcox  got  there?  A.  I  don't 
know. 

Q.  Ten  or  fifteen  minutes?     A.  Xot  more  than  that. 
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Q.  Not  more  than  ten  or  fifteen  minutes.  Then  after  Dr. 
Wilcox  came  in,  Dr.  Sweet  and  Dr.  Bacon  came  in?  A.  I 
called  them. 

Q.  You  called  them  from  your  house.  Did  you  call  them 
before  Dr.  Wilcox  got  there?     A.  Yes,  sir. 

Q.  How  long  after  Dr.  Wilcox  got  there  was  it  that  they 
came?     A.  Not  more  than  ten  or  fifteen  minutes. 

Q.  After  that  Dr.  Bates  came?     A.  Yes. 

Q.  Your  sister  pushed  the  chair  in  the  way  of  the  man?  A. 
Yes. 

Q.  Before  he  shot  at  her?     A.  Yes. 

Mr.  Stapleton.     That  is  all. 

Re-direct  Examination. 
Q.  (by  Mr.  Callahan).  Miss  Dow,  my  friend  has  spoken  to 
you  about  his  waving  his  hands.  Will  you  illustrate  to  the  jury 
just  what  he  did,  with  your  own  hands?  A.  I  should  say  it 
was  something  like  this.  [Witness  raises  her  hands  above  her 
head  and  waves  them  in  the  air.] 

Harriet  Pierce  Dow  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Callahan).  What  is  your  full  name?  A.  Har- 
riet Pierce  Dow. 

Q.  Where  do  you  now  live?     A.  In  Boston. 

Q.  What  is  your  occupation?     A.  Teacher. 

Q.  Now  on  March  31,  1910,  did  you  live  in  Springfield?  A. 
I  did. 

Q.  Where  did  you  live  in  Springfield?     A.  On  Round  Hill. 

Q.  With  whom?     A.  With  my  mother  and  my  sister. 

Q.  Were  you  acquainted  with  Martha  B.  Blackstone?  A.  She 
was  my  friend. 

Q.  How  long  had  she  been  your  friend?  A.  Since  —  I  had 
known  her  a  year  and  a  half  —  little  over  a  year  and  a  half. 

Q.  And  on  that  day,  some  time  during  the  day  of  March  31, 
did  she  come  to  your  house?     A.  Yes. 

Q.  At  what  time?     A.  About  half -post  4. 

Q.  What  had  caused  her  to  come?     A.  My  invitation. 

Q.  After  she  arrived  at  half-past  4  what  did  you  do  at  the 
house?  A.  We  were  interested  in  making  a  picture  puzzle  until 
dinner  time. 

Q.  Then  you  ultimately  had  supper?     A.  Yes. 
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Q.  At  what  time?     A.  About  6. 

Q.  Who  "was  at  that  meal?  A.  My  mother  and  my  sister, 
Miss  Blackstone  and  I. 

Q.  And  after  the  meal  was  over  who  cleared  away  the  dishes? 
A.  Mother  and  I. 

Q.  After  the  dishes  were  cleaned  up  and  put  away  what  did 
you  and  your  mother  do,  or  where  did  you  go?  A.  I  lingered 
in  the  dining  room  while  she  went  into  the  back  bedroom,  drew 
the  shade,  possibly  looked  out  of  the  window,  and  then  joined 
me  in  the  dining  room. 

Mr.  Stapletox.     I  object  to  that. 

Mr.  Callahax.  I  agree  that  "possibly  looking  out  of  the 
window"  may  be  stricken  out,  Mr.  Stapleton. 

Q.  You  say  later  what?  A.  Later  we  both  went  into  the 
front  room. 

Q.  Into  the  front  room?     A.  Yes. 

Q.  Now,  you  folks  call  them  both  the  front  room?  A.  Yes; 
we  sat  in  the  northwest  one. 

Q.  Now,  for  the  purpose  of  distinguishing  these  two  rooms, 
we  will  call  this  the  back  parlor  and  the  other  the  front  parlor; 
you  went  in  the  front  room?     A.  Yes. 

Q.  Was  it  in  the  back  parlor  that  you  and  your  mother  went? 
A.  Y 

Q.  Who  was  there  at  that  time?  A.  My  sister  and  Miss 
Blackstone. 

Q.  What  were  they  doing?     A.  They  were  making  the  puzzle. 

Q.  Where  were  they  seated?  A.  They  were  seated  in  the 
northwest  corner,  the  one  next  to  the  steps. 

Q.   Up  this  way?     A.  Yes. 

Q.  What  were  they  sitting  on?     A.  Sitting  in  chairs. 

Q.  Where  did  you  and  your  mother  sit?  A.  We  sat  upon  the 
sofa. 

Q.  Where  was  the  sofa?     A.  It  was  in  the  corner. 

Q.  With  reference  to  the  table  and  the  wall,  where  was  the 
sofa?     A.  Nearer  the  wall. 

Q.  The  wall  on  the  outside?     A.  Yes. 

Q.  Who  sat  there  did  you  say?     A.  My  mother  and  I. 

Q.  And  Miss  Blackstone  and  Lucy  were  sitting —    A.  In  chairs. 

Q.  On  the  other  side  of  the  table?       A.  The  other  two  sides. 

Q.  What  did  you  do  while  you  sat  there?  A.  Just  worked 
away  at  the  puzzle. 

Q.  Do  you  recall  the  clock  striking  that  night?  A.  Yes,  I 
recall  it  striking  8. 
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Q.  Did  Miss  Blackstone  make  any  remark  at  that  time?  A. 
Yes. 

Mr.  Stapleton.     I  object  to  that. 

Mr.  Callahan.  Well,  I  don't  seek  to  raise  the  question,  it 
is  already  in,  may  it  please  the  Court. 

Mr.  Swift.  That  is  a  question  that  is  entirely  competent, — 
whether  she  said  anything. 

The  Court.     Do  you  insist  upon  it,  Mr.  Callahan? 

Mr.  Callahan.  No,  unless  you  do.  [Turning  to  the  Attor- 
ney-General.] 

Mr.  Swift.  It  is  clearly  competent,  —  not  what  she  said, 
but  the  fact  that  she  said  something. 

Q.  Did  Miss  Blackstone  make  some  remark  when  the  clock 
struck  8?     A.  She  did. 

Mr.  Stapleton.     I  object  to  that,  your  Honor. 

The  Court.     What  is  your  objection? 

Mr.  Stapleton.  I  don't  see  how  the  fact  that  she  did  make 
any  remark,  or  did  not,  has  any  bearing  on  this  question. 

The  Court.  Seems  to  me  it  is  competent  if  the  time  is 
material;  otherwise  it  is  not.  I  assume  that  she  said  something 
after  the  clock  struck.     What  she  said  would  be  incompetent. 

Mr.  Stapleton.  Your  Honor  will  save  an  exception  upon 
that? 

The  Court.     Yes. 

Q.  Was  your  attention  finally  drawn  to  the  presence  of  a 
stranger?     A.  Yes. 

Q.  How  long  after  the  clock  struck  was  that?  A.  I  couldn't 
say,  —  only  a  few  minutes. 

Q.  What  was  the  first  you  saw?  If  you  will  kindly  go 
on  in  your  own  way  and  tell  what  you  saw.  A.  I  saw  a 
figure  come  across  the  room  towards  this  doorway,  this  outer 
door. 

Q  And  do  you  remember  between  what  rooms?  A.  Between 
the  dining  room  and  the  parlor. 

Q.  The  back  parlor?     A.  No,  the  parlor,  —  not  the  library. 

Q.  We  will  call  this  the  back  parlor  now.  A.  The  door  be- 
tween the  dining  room  and  the  parlor. 

Q.  That  is  this  door  here?     A.  That  door  there. 

Q.  You  saw  him  standing  there,  you  say?     A.  Yes. 

Q.  Won't  you  go  on  and  describe  what  you  saw  about  him? 
How  was  he  attired,  if  you  made  any  examination?  A.  I 
couldn't  say,  except  that  he  had  on  a  soft  hat  and  a  black 
handkerchief  over  the  lower  part  of  his  face. 
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Q.  Did  you  notice  at  that  time  whether  he  wore  a  belt?  A. 
Xo. 

Q.  Did  you  notice  whether  he  had  a  revolver?  A.  There  was 
none  in  sight. 

Q.  What  did  you  do  when  you  saw  him?     A.  I  screamed. 

Q.  What  did  you  do  after  you  screamed?  A.  We  all  stood 
up,  close  together  in  a  bunch. 

Q.  What  did  he  do  then?  A.  I  thought  he  was  trying  to 
intimidate  us;  he  made  a  guttural  sound  and  movement  with 
his  hand. 

Mr.  Stapletox.  I  object  to  that,  —  that  she  thought  he  was 
trying  to  intimidate  them. 

The  Court.     That  may  be  stricken  out. 

Q.  He  made  a  motion  with  his  hands,  you  say?     A.  Yes. 

Q.  And  a  guttural  noise?     A.  Yes. 

Q.   Did  he  say  something  then?     A.   I  don't  know. 

Q.  Did  you  finally  hear  him  say  something?     A.   I  did. 

Q.  What  did  he  say?  A.  Later  on  he  said  that  he  had  come 
for  money. 

Q.  And  when  you  four  stood  up  were  you  still  screaming?  A. 
Yes. 

Q.   Did  you  continue  to  stand  there  on  that  one  side?     A.  No. 

Q.  What  did  you  do?  A.  We  all  made  a  concerted  motion 
towards  the  library  and  right  on  to  the  outer  door. 

Q.  What  did  he  do  when  you  made  that  movement?  A.  He 
drew  forth  his  revolver. 

Q.  And  then  did  he  say  anything?     A.  Yes. 

Q.  What  did  he  say?  A.  Demanded  quiet.  I  can't  say  ex- 
actly how  he  said  it. 

Q.  To  whom  did  he  address  himself  at  that  time?     A.  To  me. 

Q.  Now,  won't  you  kindly  go  on  and  tell  what  happened  from 
the  point  where  you  four  ladies  moved  over  toward  the  front 
parlor;  won't  you  kindly  now  go  on  and  tell  in  your  own  way 
what  happened?  A.  1  slipped  upon  the  rug  and  fell  in  the 
archway,  and  mother  came  and  helped  me  up,  saying  that  I 
should  be  calm;  and  Miss  Blackstone  had  gotten  ahead  of  us 
and  was  near  the  door  when  he  took  a  quick  stride  and  placed 
himself  almost  in  front  of  her,  nearer  the  door,  and  shot  her. 

Q.   Did  you  see  her  fall?     A.   I  did. 

Q.  And  how  did  she  fall?  A.  She  fell  back  upon  the  arm  of 
the  chair  and  then  slipped  over  upon  her  knees  beside  it. 

Q.  She  was  on  her  knees  when  you  last  saw  her?  A.  Yes, 
when  I  last  saw  her. 
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Q.  In  the  meantime  had  you  arisen?     A.  Yes. 

Q.  With  anybody's  help?     A.  Mother's  help. 

Mr.  Stapleton.  I  think  this  is  rather  leading,  if  your  Honor 
please. 

Mr.  Callahan.  I  would  be  very  glad  to  ask  that  question, 
"how  did  you  rise,"  if  you  want  to  fuss  in  any  such  technical 
way  as  that. 

Mr.  Stapleton.  I  don't  mean  to  fuss  with  it;  I  don't  think 
you  should  lead  the  witness. 

Q.  Tell  what  happened  after  you  arose,  Miss  Dow.  A.  I  went 
toward  him  where  he  was  standing  and  commenced  to  scream 
again,  when  he  swore  at  me  and  asked  me  to  be  quiet,  demanded 
money,  and  then  stepped  toward  the  window,  the  window  that 
leads  from  the  library  out  to  the  piazza,  the  north  window, 
thinking  to  pull  down  the  shade,  because  he  had  started  to  do 
it  when  mother  escaped  toward  the  parlor  floor  and  he  raised 
his  arm  to  shoot  her. 

Mr.  Stapleton.  If  your  Honor  please,  I  would  like  to  have 
that  stricken  out,  "thinking  to  pull  down  the  shade." 

The  Court.     That  part  of  it  may  be  stricken  out. 

Q.  Did  he  go  toward  the  window?  A.  He  went  toward  the 
window. 

Q.  Was  there  a  shade  on  the  window?  A.  There  was  a  shade 
on  the  window. 

Q.  Was  the  shade  up  at  that  time?  A.  The  shade  was  half 
way  up. 

Q.  Did  he  make  any  motion  toward  it?  A.  He  made  a 
motion  toward  it. 

Q.  What?     A.  He  made  a  motion  toward  it. 

Q.  Well,  go  on  from  where  you  left  off.  You  say  your  mother 
—     A.  Mother  was  escaping  into  the  hall  — 

Q.  He  raised  his  arm?  A.  Mother  was  escaping  into  the  hall 
and  he  raised  his  arm  with  his  pistol  in  his  hand  pointed  toward 
her  back.  Then  I  took  a  chair  that  was  there  and  hurled  it  at 
him,  hitting  his  arm;  then  he  turned  and  shot  me. 

Q.  And  did  he  say  something  to  you?     A.  Yes. 

Q.  What?  A.  He  said,  "Do  you  want  to  die?.  Well  die 
then." 

Q.  Do  you  remember  any  more  after  that?     A.  Yes. 

Q.  What?  A.  I  don't  remember  falling,  but  I  remember 
mother  coming  to  me  and  turning  me  over.  Then  I  was  con- 
scious. 

Q.  When  you  came  back  to  consciousness  was  he  there?     A.  No. 
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Q.  I  show  you  this  Indian  bead  belt  and  I  ask  you  if  you 
identify  that?     A.  I  do. 

Q.  Whose  is  it?     A.  My  sister's. 

Q.  Your  sister  Lucy?     A.  Yes. 

Q.  Do  you  know  of  your  own  knowledge  where  she  got  it?  A. 
Yes. 

Q.  From  whom?     A.  From  a  friend,  Mrs.  Shattswell. 

Q.  I  show  you  this  pearl  brooch  or  pin  and  ask  you  if  you 
identify  that?     A.  That  is  like  one  that  she  had. 

Q.  Like  one  that  Lucy  had?     A.  Yes. 

Q.  Where  was  this  Indian  belt  and  this  pearl  pin?  Where 
were  they  kept?  A.  They  were  either  kept  in  the  top  bureau 
drawer  of  the  back  bedroom  or  else  they  were  in  a  basket  on 
top  of  the  bureau. 

Q.  Do  you  recall  when  you  last  saw  them  before  this  night? 
A.  No. 

Q.   Do  you  recall  when  you  next  saw  them?     A.  Here. 

Q.  In  the  Court  House?     A.  Right  here,  yes,  now. 

Q.  This  is  the  first  time  you  have  seen  them  since?  A. 
Yes. 

Q.  Did  you  see  the  revolver  that  was  in  his  hand  that  night? 
A.  Yes. 

Q.  I  will  ask  you  to  look  at  this,  Miss  Dow  [showing  revolver 
to  witness],  and  see  if  that  resembles  the  one?     A.  I  can't  tell. 

Q.  You  can't  tell?  A.  No,  not  exactly.  It  was  as  long  as 
that,  as  I  remember  it. 

Q.  Did  you  notice  any  time  a  belt  about  his  body?     A.  No. 

Q.   Did  you  notice  at  any  time  a  handkerchief?     A.  Yes. 

Q.  Does  that  resemble  it  in  any  respect  [showing  black  hand- 
kerchief to  witness]?     A.  It  was  a  black  handkerchief. 

Cross-examination. 

Q.  (by  Mr.  Stapleton).  You  had  dinner  at  6  o'clock?  A. 
About  6. 

Q.  You  place  that  time  definitely?     A.  Yes. 

Q.  And  after  you  had  dinner  you  and  your  mother  busied 
yourselves  in  the  dining  room?     A.  And  the  kitchen. 

Q.  And  then  you  went  in  the  front  room,  and  started  solving 
a  picture  puzzle?     A.  Yes. 

Q.  And  you  were  solving  that  for  a  short  time  when  you  saw 
a  man  appear  in  the  doorway?     A.  Yes. 

Q.  Waving  his  hands?     A.  Yes. 

Q.   And  making  this  noise  in  his  throat?     A.  Yes. 
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Q.  He  said  nothing  at  that  time?     A.  I  am  not  sure. 

Q.  Nothing  that  you  can  recall?     A.  Not  definitely;  no. 

Q.  He  crossed  into  the  front  parlor?     A.  After  a  moment. 

Q.  After  a  moment  he  crossed  through  the  —  there  is  an  arch- 
way between  the  two  parlors,  is  there?     A.  Yes. 

Q.  And  he  crossed  through  that  archway  to  the  front  parlor? 
A.  Yes. 

Q.  And  when  he  got  into  the  front  parlor  he  demanded  money? 
A.  Yes. 

Q.  And  he  drew  the  revolver?     A.  Yes. 

Q.  You  were  screaming  all  this  time?     A.  Not  all  the  time. 

Q.  You  had  fallen?     A.  I  had  fallen. 

Q.  Did  he  say  anything  to  Miss  Blackstone  before  he  shot 
her?     A.  Not  to  my  knowledge. 

Q.  Not  so  far  as  you  can  recall?     A.  Not  so  far  as  I  recall. 

Q.  Was  she  screaming  when  he  shot  her?     A.  No. 

Q.  She  was  not  screaming?     A.  No. 

Q.  Did  she  scream  at  all?     A.  Not  to  my  knowledge. 

Q.  Some  one  was  screaming  all  of  the  time,  though,  before 
she  was  shot?     A.  Not  all  the  time,  I  think. 

Q.  Where  were  you  standing  when  she  was  shot?  A.  Just 
inside  the  archway,  in  the  library. 

Q.  In  the  library?  A.  A  step  or  two,  facing  the  front  door, 
the  door  into  the  front  hall. 

Q.  How  near  was  he  to  Miss  Blackstone  when  he  shot  her? 
A.  A  foot  and  a  half,  I  should  say,  —  a  short  distance. 

Q.  About  a  foot  and  a  half?     A.  Yes. 

Q.  Do  you  know  whether  the  windows  in  the  house  were 
locked  or  unlocked?     A.  I  do  not. 

Q.  You  do  not  know?     A.  No. 

Q.  You  did  not  lock  them?     A.  No. 

Q.  You  didn't  notice  whether  anybody  else  locked  any  win- 
dows there?  A.  I  know  that  my  mother  went  into  the  back 
bedroom,  which  was  the  only  one  presumedly  that  would  be 
opened  at  that  hour,  —  unlocked  at  that  hour. 

Q.  When  did  she  go  in  there?  A.  Just  as  soon  as  the  dishes 
were  done,  before  we  all  went  into  the  parlor. 

Q.  Did  you  hear  her  do  anything  to  the  window?  A.  I  heard 
her  draw  the  shade. 

Q.  You  heard  her  draw  the  shade?     A.  Yes. 

Q.  That  would  be  about  half-past  6?     A.  Nearer  7,  I  think. 

Q.  Nearer  7?     A.  Yes. 
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Q.  She  went  into  that  room.  Where  were  you  when  she  went 
in  there?     A.  In  the  dining  room. 

Q.  You  were  in  the  dining  room?     A.  Yes. 

Q.  That  was  before  you  and  your  mother  had  gone  into  the 
parlor  to  rejoin  your  friend  and  your  sister?     A.  Yes. 

Sarah  J.  Dow  —  sworn. 
D ircct  Examination. 

Q.  (by  Mr.  Callahan).  What  is  your  name?  A.  Sarah  J. 
Dow. 

Q.  On  March  31,  1910,  were  you  a  resident  of  Springfield?  A. 
I  was,  sir. 

Q.  Where  did  you  then  live?     A.  On  Round  Hill. 

Q.  And  with  whom  did  you  live?  A.  In  the  house  with  Mr. 
Dwight,  —  Mr.  R.  M.  Dwight. 

Q.  Who  lived  with  you  in  your  own  family?  A.  My  two 
daughters. 

Q.  They  are  school  teachers?     A.  Yes,  sir. 

Q.  On  the  afternoon  of  March  31,  1910,  did  you  see  Miss 
Martha  B.  Blackstone?     A.  Yes,  sir. 

Q.   Where?     A.  At  my  house. 

Q.  About  what  time  did  she  arrive  there?  A.  About  half- 
past  4. 

Q.  Was  there  anybody  with  her?     A.  My  daughter  Harriet. 

Q.  And  what  did  they  do  after  they  arrived?  A.  Why,  just 
had  a  social  time. 

Q.  Did  you  have  supper  that  night?  A.  I  did,  about  6  or 
half-past. 

Q.  After  supper  who  attended  to  the  dishes?  A.  Myself  and 
my  daughter  Harriet. 

Q.  And  after  you  had  attended  to  the  dishes  what  did  you 
and  Harriet  do?  A.  We  went  into  the  front  room  after  things 
were  settled  for  the  night. 

Q.  Who  was  in  the  front  room  when  you  went  in  at  that 
time?     A.  Miss  Blackstone  and  my  daughter  Lucy. 

Q.  Now,  you  speak  of  the  front  room,  and,  Mrs.  Dow,  we 
refer  to  it  in  this  case  as  the  front  parlor.  Here  is  the  front 
hall  and  the  other  room  is  the  back  parlor.     A.  The  back  parlor. 

Q.  What  did  you  four  ladies  do  in  the  back  parlor?  A.  We 
were  seated  at  the  table;  we  had  a  puzzle  and  was  putting  it 
together. 
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Q.  And  where  was  the  table?     A.  In  front  of  the  couch. 

Q.  On  which  side  of  the  room?  A  The  northwest  corner  of 
the  room. 

Q.  And  who  sat  on  the  couch?  A.  I  sat  on  the  couch,  and 
my  daughter  Harriet. 

Q.  And  where  did  Miss  Blackstone  and  Lucy  sit?  A.  Oppo- 
site of  us. 

Q.  Was  your  attention  finally  drawn  to  the  presence  of  a 
stranger?     A.  Not  until  my  daughter  screamed. 

Q.  Which  daughter?     A.  Harriet. 

Q.  And  about  what  time  was  that,  Mrs.  Dow?  A.  It  was 
after  8,  not  very  much  after  8  o'clock. 

Q.  And  when  Harriet  screamed  what  did  you  observe?  A. 
We  all  rose  when  she  began  to  scream,  and  there  was  a  man 
standing  in  the  door. 

Q.  And  will  you  describe  his  appearance?  A.  Well,  he  was  — 
why  —  I  think  that  —  he  stood  there  with  this  cloth  around  his 
face,  and  his  hat  pulled  down  over  his  eyes. 

Q.  What  color  was  the  cloth  around  his  face?     A.  Black. 

Q.  And  what  kind  of  hat  did  he  wear,  hard  or  soft?  A.  It 
was  a  soft  hat. 

Q.  And  how  did  he  wear  it?  A.  He  had  it  pulled  down  over 
his  forehead.  All  we  saw  was  his  eyes  and  the  upper  part  of 
his  face. 

Q.  Did  you  notice  whether  he  wore  a  belt  around  his  body? 
A.  I  did  not? 

Q.  At  any  time  that  evening  did  you  notice  that?  A.  I 
didn't  notice  the  belt;  no,  sir. 

Q.  What  did  he  do  after  you  saw  him?  A.  He  waved 
his  hands  when  he  first  came  into  the  room  and  made  a 
noise  — 

Q.  Will  you  show  the  jury  what  he  did?  A.  He  sort  of  did 
this  way  [illustrating]  when  he  first  came  into  the  room,  and 
made  a  sort  of  noise  in  his  throat.  Then  we  all  stood  up  to- 
gether. The  next  that  I  remember  was  that  he  was  up  near  us 
and  he  pointed  a  revo.ver  to  us.     That  is  the  first  that  — 

Q.  Pointed  a  revolver  to  you?     A.  Yes. 

Q.  Now,  up  to  that  time  had  he  said  anything?  A.  No, 
sir. 

Q.  Did  he  then  say  something?     A    No,  sir. 

Q.  Did  he  ultimately  say  something?  A.  He  didn't  say  any- 
thing until  he  asked  for  the  money. 
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Q.  That  is  what  I  am  coming  at.     A.  Yes,  yes. 

Q.  What  did  he  say?     A.  He  said,  "I  want  your  money." 

Q.  And  did  you  make  a  reply?     A.  I  did. 

Q.  "What  did  you  say?  A.  I  said  we  had  none  in  the 
house. 

Q.  In  the  meantime  where  had  Miss  Blackstone  gone?  A. 
She  had  worked  her  way  into  the  front  parlor,  as  near  as  I  can 
remember. 

Q.  Will  you  kindly  tell  us  what  followed  her  movement  into 
the  front  parlor?  A.  I  would  prefer  to  have  you  ask  me  ques- 
tions, if  you  would  just  as  soon,  Mr.  Callahan. 

Q.  She  moved  into  the  front  parlor,  you  say,  Mrs.  Dow?  A. 
Yes. 

Q.  What  did  he  do,  if  anything,  after  she  moved  into  the 
front  parlor?  A.  I  couldn't  say  exactly,  but  I  think  he  was 
right  there  near  her,  —  near  us. 

Q.  Then  what  happened,  Mrs.  Dow,  right  after  that?  A. 
The  first  that  I  really  remember  was  of  hearing  the  shot,  and 
she  fell. 

Q.  Did  you  observe  Lucy  doing  anything  in  the  meantime? 
A.  She  went  over  to  the  desk  opposite  the  couch  and  I  thought 
she  was  going  to  telephone. 

Q.  That  desk  was  in  what  corner  of  the  back  parlor?  A. 
That  was  in  the  north  corner. 

Q.  The  northeast  corner  [indicating  on  Exhibit  1]?     A.  Yes. 

Q.  Where  was  Miss  Lucy  when  the  shot  was  fired?  A.  She 
was  right  near  the  desk,  about  right  out  to  the  archway  between 
the  rooms,  I  think,  or  she  might  have  stood  at  the  desk;  I 
couldn't  tell  certainly. 

Q.  As  near  as  you  can  recall,  where  was  Harriet  when  that 
shot  was  fired  at  Miss  Blackstone?  A.  She  was  in  the  front 
room,  right  near  the  archway  in  the  front  room. 

Q.  What  was  her  posture,  —  was  she  standing  or  lying,  or 
what?  A  Well,  when  he  shot  Miss  Blackstone  she  was  stand- 
ing, I  think. 

Q.  Had  she  been  standing  all  the  time  previously?  A.  No, 
she  tripped  on  the  rug,  when  she  first  got  up  —  when  she 
screamed  and  fell;  she  slipped  on  the  rug. 

Q.  Where  is  that?  A.  The  rug  was  between  the  archway,  or 
between  the  two  parlors. 

Q.  And  when  she  fell  did  you  do  anything?  A.  I  raised  her 
up  and  told  her  to  be  calm. 
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Q.  You  raised  her  up,  —  you  mean  by  that  what?  A.  I  just 
took  hold  of  her  and  she  got  right  up. 

Q.  Took  a  standing  position?     A.  Yes. 

Q.  Then  what  did  you  do,  Mrs.  Dow?  A.  Well,  I  just  stood 
still,  I  think.     I  was  amazed. 

Q.  And  after  you  stood  still  for  a  while  what  did  you  do? 
A.  I  went  past  the  man  and  opened  the  door  into  the  hall,  and 
then  went  to  the  outside  door  and  called  for  Mr.  Burnham  as 
loud  as  I  could  call.  Then  I  turned  and  ran  upstairs,  thinking 
there  was  somebody  upstairs. 

Q.  Who  lived  upstairs?     A.  Mr.  Robert  Dwight. 

Q.  Who  lived  with  him  up  there?  A.  His  wife  and  her 
cousin  was  all  that  occupied  the  upper  part. 

Q.  Was  there  anybody  at  home  when  you  went  up?     A.  No,  sir. 

Q.  Then  what  did  you  do?  A.  I  came  down  and  I  heard  this 
shot  before  I  came  down,  and  I  came  down  and  came  into  the 
room,  and  my  daughter  laid  on  the  floor,  and  Miss  Lucy  was 
telephoning  at  the  desk. 

Q.  Was  the  man  there  then?     A.  No,  sir;  he  had  gone. 

Q.  Did  you  notice  the  front  door,  whether  it  was  closed  or 
what?     A.  No;  it  was  wide  open,  just  as  I  left  it. 

Q.  That  evening  before  the  arrival  of  the  stranger  had  you 
done  anything  about  the  windows?  A.  It  was  my  custom  to 
lock  the  window  whenever  I  closed  it,  but  that  night  I  supposed 
the  window  was  locked. 

*  Q.  Did  you  close  that?     A.  I  closed  the  windows  after  I  did 
my  work  in  the  morning;  they  hadn't  been  opened  again. 

Q.  And  they  were  closed  that  night?     A.  Yes. 

Q.  Do  you  know  whether  any  windows,  —  of  your  own  knowl- 
edge, Mrs.  Dow,  —  do  you  know  whether  any  windows  were 
locked  after  the  shooting?     A.  I  don't. 

Q.  Did  you  see  Miss  Blackstone  fall?     A.  I  did. 

Q.  Will  you  describe  how  she  fell?  A.  She  turned  and  fell 
on  her  knees,  and  put  her  face  in  her  hands  on  the  couch. 

Q.  And  was  she  in  a  kneeling  posture  when  you  last  saw  her? 
A.  Yes,  she  was. 

Q.  Do  you  know  whether  anybody  changed  the  position  of 
her  body  afterwards?     A.  I  did  myself. 

Q.  What  did  you  do?  A.  I  took  hold  of  her  and  laid  her  over 
into  my  lap  and  begged  of  them  to  know  whether  she  was  living 
or  not;  and  Dr.  Wilcox  told  me  she  was  dead  — 

Mr.  Callahan.  We  won't  put  in  the  conversation  with  Dr. 
Wilcox. 
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Q.  But  she  ultimately  laid  on  the  floor?  A.  I  laid  her  on  the 
floor. 

Q.  Did  you  afterwards  see  this  defendant  at  the  police  sta- 
tion, Mrs.  Dow?     A.  I  did. 

Q.  Was  there  anything  about  him  that  you  recognized?  A. 
There  was  not. 

Q.   Did  you  notice  his  voice?     A.  Not  particularly. 

Q.  Did  you  notice  his  eyes?  A.  When  he  came  into  the  room 
he  stared  his  eyes  very  much. 

Q.   At  the  station?     A.   At  the  station  he  did,  I  think. 

Q.   Did  you  see  the  revolver  that  night?     A.  I  did. 

Q.  I  show  you  this  revolver  and  ask  you  if  it  was  one  like 
that  [showing  revolver  to  witness]?     A.   It  was  a  long  barrel. 

Q.  Like  that?     A.  Yes. 

Q.  I  think  you  told  me  you  didn't  notice  the  belt?  A.  No, 
I  didn't. 

-  Q.  Was  the  handkerchief  which  you  saw  something  like  that 
[showing  a  black  handkerchief  to  the  witness]?  A.  It  was  a 
black  handkerchief. 

Q.  I  show  you  this  Indian  bead  belt,  and  ask  you  to  identify 
that  [showing  belt  to  witness].     A.  Yes. 

Q.   What  is  that?     A.  That  is  my  daughter  Lucy's  belt. 

Q.   Do  you  know  where  she  got  it?     A.  Yes. 

Q.  I  show  you  this  pearl  brooch  or  pin  [showing  pin  to  wit- 
ness].    A.  Yes. 

Q.  Do  you  identify  that?     A.  Yes. 

Q.  Whose  is  that?     A.  That  is  Miss  Lucy's. 

Q.  Do  you  know  where  the  belt  and  pin  were  kept  that 
night?     A.   Yes. 

Q.  Where?     A.  That  might  possibly  have  been  in  two  places, 

—  either  in  the  desk,  on  top  of  the  bureau  or  else  in  the  right- 
hand  drawer  of  the  bureau  in  the  room. 

Q.  Did  you  afterwards  see  this  brooch  and  belt  in  Springfield? 
A.   ^  ea. 

Q.  Where?     A.  Down  to  the  police  station. 

Q.  Who  showed  them  to  you?  A.  We  picked  them  out  of 
the  box  ourselves. 

Q.  You  picked  them  out?     A.   Yes. 

Q.  Out  of  what?     A.  Out  of  a  box,  —  lots  of  things  in  the  box. 

0.  When  you  say  "we,"  whom  do  you  mean?  A.  My 
daughter  Lucy  and  myself. 

Q.  Did  you  then  identify  that  as  the  property  of  Lucy?  A. 
Immediate!  v. 
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Q.  By  the  way,  Mrs.  Dow,  can  you  tell  me  whether  the  doors 
leading  to  the  basement  of  the  house  were  locked  or  unlocked 
that  night?     A.  They  were  locked. 

Q.    Who  locked  them?     A.  I  presume  I  did. 

Q.  But  they  were  locked?     A.  Yes,  sir. 

Cross-examination. 

Q.  (by  Mr.  Stapleton).  It  was  your  custom,  when  you 
closed  the  windows,  to  lock  them,  was  it,  Mrs.  Dow?  A.  Yes, 
sir. 

Q.  And  you  closed  them  that  night?  A.  I  closed  them  in  the 
forenoon. 

Q.  What  is  that?  A.  I  didn't  close  them  at  night.  I  closed 
them  in  the  forenoon.  They  hadn't  been  opened  to  my  knowl- 
edge. 

Q.  Did  you  close  the  windows  that  evening?  A.  No,  sir; 
because  they  hadn't  been  opened. 

Q.  Did  you  go  around  to  the  windows?  A.  Yes,  I  think  I 
did. 

Q.  After  you  had  your  supper?     A.  Yes. 

Q.  You  locked  them,  didn't  you,  Mrs.  Dow?     A.  I  did. 

Q.  And  you  went  into  this  room,  the  back  bedroom?  A. 
Yes. 

Q.  On  the  southeast  side  of  the  map,  on  the  plan  there,  — 
you  see  the  plan,  —  you  went  into  this  bedroom  on  the  south- 
east side  of  the  plan  [indicating  on  Exhibit  1]?     A.  Yes. 

Q.  And  you  locked  that  window,  did  you?     A.  Yes. 

Q.  That  was  right  after  you  had  done  the  dishes?     A.  Yes. 

Q.  That  would  take  you  about  half  an  hour  after  the  supper 
was  cleared  off  the  table  and  doing  the  dishes?  A.  It  might 
and  might  not. 

Q.  Not  over  half  an  hour?  A.  I  don't  know  the  length  of 
time  myself. 

Q.  You  don't  think,  as  near  as  you  recall,  that  it  took  over 
half  an  hour?     A.  I  couldn't  say. 

Q.  As  near  as  you  can  recall?     A.  Perhaps  it  did  take  me  that. 

Q.  Perhaps  half  an  hour?     A.  Yes. 

Q.  It  was  right  after  that  that  you  locked  the  window?  A. 
Yes,  sir. 

Q.  Did  you  see  that  window  after  the  man  was  in  the 
house,  —  in  that  back  room,  back  bedroom?  A.  What  do  you 
mean? 
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Q.  That  night?     A.  That  night,  I  did. 

Q.  That  night,  after  the  man  was  in  the  house?  A.  Yes;  but 
not  until  late. 

Q.  After  he  had  gone?     A.  Oh,  yes. 

Q.  After  the  man  had  gone?     A.  Yes,  sir. 

Q.   And  it  was  locked  then?     A.  Yes,  sir. 

Q.  There  were  marks  upon  the  window  sill,  on  some  part  of 
the  window,  —  finger  marks?  A.  Well,  I  couldn't  say.  There 
were  some  marks  on  there  they  called  finger  marks,  but  I  couldn't 
say. 

Q.  Were  there  any  marks  on  the  outside  of  the  house, 
marks  of  feet?  A.  I  presume  there  were.  I  didn't  go  out  to 
examine. 

Q.  Did  you  go  out  the  next  day?  A.  No,  I  don't  think  I 
did. 

Q.  The  lock  on  the  window  wasn't  broken?     A.  No,  sir. 

Q.  Were  there  any  marks  on  the  window  besides  the  ones  you 
have  told  of?     A.  I  couldn't  say. 

Q.  Any  .cutting  of  the  putty,  or  anything?  A.  No,  sir;  I 
don't  think  there  were. 

Q.  When  you  saw  the  window  after  the  .man  had  gone,  the 
panes  of  glass  were  in  it?     A.  Oh,  certainly. 

Q.  It  hadn't  been  taken  out?     A.  No. 

Q.  No  signs  it  had  been  tampered  with  in  any  way?  A.  No, 
not  that  I  know  of. 

Q.  So  that  if  anybody  got  in  that  window  he  must  have  done 
it  before  you  locked  it?     A.   Yes,  sir. 

Q.  Now,  when  you  saw  this  man  in  the  door  of  the  dining 
room,  he  made  a  sort  of  a  grunting  noise  in  his  throat,  did  he? 
A.  Yes,  sir. 

Q.   Was  it  a  loud  noise?     A.   No,  sir;  not  very. 

Q.  Kind  of  a  smothered  noise?  A.  No.  Just  a  grunt,  I 
should  call  it. 

Q.  Just  a  grunt?     A.   Yes. 

Q.   Did   he   do   it   more   than   once?     A.  I  don't  remember. 

Q.  Two  or  three  times?     A.  I  don't  remember. 

Q.  A  long  drawn  out  sound,  was  it?  A.  No;  I  don't  think  it 
was. 

Q.  And  he  waved  his  hand?     A.  Yes,  sir. 

Q.   Up  over  his  head?     A.   Not  exactly  over  his  head. 

Q.  Waved  them  like  this  [illustrating]?     A.  Yes. 

Q.   As  he  made  the  noise  in  his  throat?     A.  Yes. 
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Q.  But  he  said  nothing?     A.  No. 

Q.  At  the  inquest  held  in  the  police  court  before  Judge  Bos- 
worth,  you  described  the  noise,  didn't  you?  I  mean,  you  made 
a  noise  something  like  it,  to  illustrate?  A.  I  presume  I  did.  I 
don't  remember. 

Q.  Well,  in  order  to  enlighten  the  jury  would  you,  as  near 
as  you  can,  make  a  sound  so  that  we  could  have  here  what 
you  mean  by  a  guttural  sound?  A.  Why,  —  I  don't  think  I 
could. 

Q.  You  don't  think  you  could?     A.  No. 

Q.  Did  the  sound  frighten  you?     A.  No,  sir. 

Q.  The  man,  after  making  that  noise  and  waving  his  hands, 
went  through  the  archway  into  the  front  parlor?  A.  Yes, 
sir. 

Q.  And  then  he  drew  his  revolver  and  demanded  money?  A. 
Yes,  sir. 

Q.  Did  you  notice  anything  peculiar  about  the  tone  of  voice 
in  which  he  demanded  money?     A.  No,  sir. 

Q.  Was  it  different  from  the  sound  that  he  made,  —  this  tone 
sound  different  from  the  sound  he  made  as  he  stood  in  the  door- 
way toward  the  dining  room?  A.  Of  course;  because  he  spoke 
then. 

Q.  And  just  what  did  he  say?  A.  He  says,  "I  want  your 
money." 

Q.  Did  anybody  answer  him?     A.  I  did. 

Q.  What  did  you  say?  A.  I  told  him  we  had  no  money  in 
the  house. 

Q.  What  did  he  say  to  that?  A.  He  didn't  say  any- 
thing. 

Q.  He  had  a  muffler  over  the  lower  part  of  his  face?  A.  Yes, 
sir. 

Q.  But  you  could  see  his  eyes?     A.   Yes,  sir. 

Q.  Did  you  notice  them  particularly?  A.  He  stared  them; 
that  is  all.     A  large,  full  eye,  and  he  stared  it. 

Q.  He  stared  them?     A.  Yes. 

Q.  Anything  peculiar  about  them?     A.  I  couldn't  say. 

Q.  Except  that  you  thought  they  were  staring?  A.  Yes, 
sir. 

Q.  They  looked  somewhat  wild?  A.  Well,  I  don't  think  he 
did,  very  much. 

Q.  Did  the  man  turn  pale  before  he  shot?  A.  I  couldn't 
say. 
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Q.  You  didn't  notice?     A.  Xo. 

Q.  Did   you   notice   any   change   in   his   countenance   after   he 
entered  the  room?     A.  Xo,  sir. 

Lucy  J.  Dow  —  recalled. 
Re-cross  examination. 

Q.   (by  Mr.  Stapleton).     Miss    Dow,    was    there    any    other 
jewelry  in  the  house,  any  jewelry  in  the  house?     A.   A  little. 

Q.  What?     A.  Some   pins  and   a  necklace,  gold  beads;   a  few 
things  of  that  sort. 

Q.  Where  were  they?     A.  They  were  in  a  box  in  one  of  the 
drawers  of  the  bureau. 

Q.  In  that  same  bureau?     A.  Yes. 

Q.  In  the  back  bedroom?     A.  Yes. 

Q.  The  same  bureau  that  the  belt  and  the  pearl  pin  were?     A. 
Yes. 

Q.  They  were  either  on  or  in  it?     A.  Yes,  sir. 

Q.  The  beads  were  gold,  were  they?     A.  Yes. 

Q.  And  some  pins?     A.  Yes. 

Q.  Gold  pins?     A.  Yes. 

Q.  Anything  else?     A.   Not  that  I  recall.     Xone  of  them  were 
of  very  much  value. 

Q.  Anything  in  any  other  room?     A.  Yes.     In  the  other  bed- 
room.    Pins  and  two  watches. 

Q.  Gold  watches?     A.  Yes. 

Q.  Where  were    they    in    the    other    bedroom?     A.  Probably 
either  on  or  in  the  bureau. 

Q.  You  don't  know  which?     A.   Xo. 

Q.  Solid  gold  watches?     A.   Yes. 

Q.  Of  considerable  value?     A.  One  of  them  was. 

Q.  Was  there  anything  else  valuable  around  the  house?     A.   A 
little  old  silver. 

Q.  Any  money?     A.   Xo. 

Q.   Solid  silver,  was  it?     A.   Yes;  a  little. 

Q.   Where  was  that?     A.   In  a  drawer  in  the  dining  room,  be- 
neath the  china  closet. 

Re-direct  Examination. 
Q.   (by  Mr.  Callahan).     Was    anything    else    taken    besides 
your  bead   belt  and  pin.     A.   Yes,  Mr.  Callahan,    I   have   missed 
something    else.     There    was    a    small — small    gem,    a    piece    of 
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apatite,  I  think  it  is  called,  —  an  unset  stone,  in  the  same  box 
in  which  this  brooch  was  supposed  to  be  in,  which  I  think  it  was. 

Q.  And  have  you  ever  seen  that  since?  A.  I  have  never  found 
that. 

Re-cross-examination. 

Q.  (by  Mr.  Stapleton).  A  small  gem?  A.  One.  Green  or 
greenish  blue.     It  is  a  by-product  of  copper. 

Q.  It  is  what?     A.  A  by-product  of  copper. 

Q.  I  suppose  that  was  taken?     A.  Yes. 

Q.  Large,  was  it?     A.  No.     Smaller  than  a  cent;  quite   small. 

Q.  What  shape  was  it?     A.  Oblong,  oval. 

Q.  Of  any  great  value?     A.  Three  or  four  dollars,  perhaps. 

Q.  Did  you  find  —  did  you  look  through  some  articles  at  the 
police  station  at  the  time  that  you  picked  out  the  belt  and  pin? 
A.  Yes. 

Q.  Did  you  see  the  jet  there?  A.  It  wasn't  jet.  It  is  a  gem. 
If  I  may  call  it  so. 

Q.  You  didn't  see  it  there?     A.  No. 

Q.  You  simply  know  that  you  missed  it?     A.  Yes. 

Q.  When  you  saw  it  last,  you  don't  know?     A.  No. 

Robert  N.  Dwight  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Callahan).  What  is  your  name?  A.  Robert  N. 
Dwight. 

Q.  Where  do  you  live?     A.  Round  Hill,  in  Springfield. 

Q.  In  what  house  on  Round  Hill  do  you  live?  A.  I  live  in 
the  house  where  the  Dows  lived  and  where  the  murder  was 
committed. 

Q.  Did  you  live  there  then?     A.  I  did. 

Q.  What  part  of  the  house  did  you  occupy?  A.  I  occupied 
the  upper  tenement. 

Q.  The  Dows  lived  where?     A.  Downstairs. 

Q.  Do  you  remember  the  night  of  the  killing?  A.  Very  dis- 
tinctly. 

Q.  And  were  you  at  home  at  any  time  during  that  evening? 
A.  I  was  at  home  up  to  a  very  short  time  before  the  crime  was 
committed. 

Q.  Do  you  recall  leaving  your  house  that  night?  A.  Very 
distinctly. 

Q.  And  about  what  time  did  you  leave?  A.  I  should  say 
probably  two  or  three  minutes  before  8. 


TESTIMONY   OF   ROBERT   N.    DWIGHT.  143 

Q.  Did  anybody  leave  with  you?     A.  My  wife  left  with  me. 

Q.   And  where  did  you  go?     A.  Went  to  the  theatre. 

Q.  In  order  to  get  to  the  theatre  what  street  did  you  take? 
A.  I  took  what  is  known  as  the  Plainfield  car;  that  is,  the  car 
going  down  Plainfield  Street. 

Q.  And  in  order  to  get  to  Plainfield  Street  what  route  did  you 
take?  A.  I  went  through  the  street  leading  over  right  straight 
to  Plainfield  Street,  over  Round  Hill. 

Q.  Did  you  meet  anybody  on  your  way  to  Plainfield  Street? 
A.  I  don't  know  that  we  did  meet  any  one. 

Q.  Do  you  recall  hearing  the  clock  strike?     A.  Yes. 

Q.  What  hour?     A.  It  was  8  o'clock. 

Q.  Where  were  you,  Mr.  Dwight,  when  you  heard  the  clock 
strike?     A.  We  were  very  near  Plainfield  Street. 

Q.   Coming  down  the  Hill  road?     A.  Coming  down  the  Hill. 

Q.  Before  you  left  what  did  you  do  with  reference  to  your 
lights?  A.  The  lights  were  all  turned  out,  with  possibly  the 
exception  of  a  dim  light  in  the  bathroom. 

Q.  What  do  you  mean  by  a  dim  light?  A.  Why,  turned 
down  very  low,  just  simply  a  dim  light. 

Mr.  Stafletox.     I  don't  see  how  that  is  material. 

Mr.  Callahax.  Showing  the  conditions  around  there  at  the 
time  of  this  breaking  and  entering. 

The  Court.  Well,  if  it  is  deemed  material  by  the  Common- 
wealth I  think  he  may  answer  it. 

Q.  What  room  did  you  use  for  making  preparations  for 
going  out  that  evening?  A.  I  used  a  room  which  we  call  the 
"den." 

Q.  What  side  of  the  house  was  that?  A.  That  is  on  the  east 
side  of  the  house. 

Q.  And  what  did  you  do  by  way  of  making  preparations?  A. 
I  went  to  a  closet  that  is  off  the  room,  or  leads  from  the  den,  and 
got  my  coat  and  hat  and  put  them  on. 

Q.  Was  the  curtain  of  your  window  down,  or  up?  A.  It 
was  up. 

Q.  Was  there  a  light  in  the  room  there?  A.  There  was  a 
bright  light  at  the  time. 

Q.  Was  it  after  that  that  you  extinguished  all  the  lights  but 
one?     A.  Yes. 

Q.   And  then  left?     A.   And  then  left. 

Xo  cross  examination. 
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The  Court.  Mr.  Sheriff,  I  wish  you  would  tell  the  witnesses 
who  are  in  the  anteroom  that  after  they  have  testified  in  the 
case  they  may  return  to  the  room  if  they  wish  to  do  so. 

James  T.  Ratche  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Callahan).  What  is  your  name?  A.  James  T. 
Raiche. 

Q.  And  where  do  you  live,  Mr.  Raiche?  A.  At  24  Conti- 
nental Street,  Springfield. 

Q.  What  is  your  occupation?     A.  A  police  inspector. 

Q.  How  long  have  you  been  a  member  of  the  force?  A.  I 
was  appointed  October  17,  1901. 

Q.  Do  you  remember  the  morning  of  April  5,  1910?     A.  Yes. 

Q.  Where  were  you  that  morning  about  7  o'clock?  A.  At  7 
o'clock  I  was  in  the  Springfield  Glazed  Paper  Company,  just 
across  the  old  toll  bridge. 

Q.  In  what  town?     A.  Town  of  West  Springfield. 

Q.  And  at  what  street  or  streets  is  that?  A.  Well,  it  is  the 
corner  of  Porter  Avenue  and  West  Bridge  Street,  West  Spring- 
field. 

Q.  Do  you  know  where  47  Porter  Street  is?     A.  Yes. 

Q.  At  that  time  who  lived  there?  A.  Mr.  Bertram  G.  Spen- 
cer, his  wife  and  family. 

Q.  How  far  away  was  47  Porter  Avenue  from  the  office  of  the 
Springfield  Glazed  Paper  Company,  in  time?  A.  Oh,  in  time, 
about  two  or  three  minutes'  walk. 

Q.  Who  was  with  you  at  the  office?  A.  James  McKay,  State 
police  officer,  and  Inspector  John  St.  Ledger  of  Springfield. 

Q.  How  did  you  happen  to  be  there?  A.  By  orders  from 
Captain  Boyle. 

Q.  Did  you  finally  receive  certain  information  while  there? 
A.  Yes,  we  had  instructions  from  Captain  Boyle  — 

Q.  That  is  all  I  care  about.  How  was  that  information  con- 
veyed to  you?     A.  By  telephone. 

Q.  Upon  receipt  of  the  information  what  did  you  do?  A.  We 
went  to  47  Porter  Avenue,  the  house  — 

Q.  When  you  say  "we"  you  mean —  A.  The  three  of  us  — 
James  McKay,  Inspector  St.  Ledger  and  myself. 

Q.  And  what  did  you  do  at  47  Porter  Avenue?  A.  We  made 
a  thorough  search  of  the  house. 

Q.  Who  admitted  you  to  the  house?     A.  Mrs.  Spencer. 
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Q.  Whose  house  was  it?     A.  Mr.  Bertram  Spencer. 

Q.  Who  was  present  at  that  time?  A.  You  mean  in  the 
house,  the  occupants  of  the  house? 

Q.  Yes.  A.  Mrs.  Bertram  Spencer  was  alone  at  the  house, 
with  her  child. 

Q.  And  how  old  a  child,  in  a  general  way?  A.  Why,  I  should 
say  possibly  two  or  three  years. 

Q.  What  did  you  do  in  there?  A.  We  thoroughly  searched 
the  house,  the  inner  part  of  the  house. 

Q.  Xow,  did  you  find  and  take  into  your  possession  certain 
articles?     A.  Yes,  sir. 

Q.  I  am  showing  you  an  Indian  bead  belt  and  asking  you  if 
that  was  found  there?     A.   Yes,  sir. 

Q.  Who  found  it?  A.  Inspector  St.  Ledger  found  it  in  the 
first  long  drawer  of  a  dresser  in  the  sleeping  room  of  Mr.  Spencer: 

Q.  I  show  you  also  a  pearl  brooch,  or  pin  with  pearls, 
and  ask  you  if  that  was  found  there?  A.  Yes,  sir;  that  pin  was 
found  on  a  pincushion  on  the  dresser  in  the  sleeping  apartment 
of  Mr.  and  Mrs.  Spencer. 

Q.  Who  found  it?     A.   I  took  that  off  the  pin  cushion. 

Q.  I  now  show  you  a  revolver  and  I  ask  you  if  that  was 
found  there?  A.  Yes,  sir;  that  revolver  was  found  in  under  the 
right-hand  pillow  of  the  bed  which  was  in  this  room. 

Q.  Who  found  it?  A.  Major  McKay  and  I  both  was  at  the 
bedside.  Major  McKay  reached  over  and  turned  the  pillow  and 
took  the  revolver  and  handed  it  over  to  me. 

Q.  Did  you  examine  it?     Did  you  break  it?     A.  Yes,  sir. 

Q.  Was  it  loaded  or  unloaded?  A.  It  was  fully  loaded;  yes, 
sir. 

Q.  And  did  you  take  that  into  your  possession?     A.  Yes,  sir. 

Q.  I  show  you  a  belt  with  holster  attached  and  ask  you  if 
that  was  found  there?     A.  Yes,  sir. 

Q.  Who  found  it?  A.  That  was  found  by  me  and  another 
man,  Harry  Murray,  in  the  rear;  the  belt  was  found  in  the 
closet  in  the  sleeping  room;  the  holster  was  found  in  a  little  ell 
at  the  bark  door. 

Q.  Did  you  take  that  into  your  possession?     A.  Yes,  sir. 

Q.  The  belt  and  the  holster?     A.  Yes. 

Q.  I  show  you  a  black  handkerchief  and  ask  you  if  that  was 
found  there?  A.  That  was  found  in  the  rear,  in  a  coat  pocket, 
—  in  the  rear  of  the  door. 

Q.  Who  found  it?     A.  Myself  and  Mr.  Murray. 

Q.  Who?     A.   Murray. 
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Q.  McKay?  A.  No,  this  was  on  a  second  trip  there;  this 
was  not  on  the  first  trip  that  we  were  there.  That  was  on  the 
second  trip  over  the  house. 

Q.  And  is  that  true  of  the  holster  and  the  belt?  A.  Of  the 
holster,  but  not  of  the  belt.  That  came  from  the  closet  in  the 
sleeping  room. 

Q.  That  is,  you  found  the  revolver  and  the  belt  on  the  first 
trip?     A.  Yes,  sir. 

Q.  And  this  later?     A.  Yes,  sir. 

Q.  I  show  you  this  flash  light.  A.  That  was  found  in  under 
the  left-hand  pillow  of  the  bed  in  the  room  on  the  first  trip, 
the  same  time  the  revolver  was  found. 

Q.  Who  found  it?  A.  Major  McKay;  James  McKay,  rather, 
police  officer. 

Q.  And  did  you  take  that  into  your  possession?  A.  Yes, 
sir. 

Q.  And  —     A.  That  turns  down;  see  that  lip;  that  is  it. 

Q.  Now,  later  do  I  understand  you  found  this  handkerchief? 
A.  Yes,  sir. 

Q.  And  the  holster?     A.   Yes,  sir. 

Q.  When  was  that?  A.  Possibly  about  half-past  9  in  the 
morning. 

Q.  Of  the  same  day?  A.  Of  the  same  day;  yes,  sir,  the 
5th. 

Q.  And  who  was  with  you  then?     A.  Mr.  Murray. 

Q.  Did  you  take  that  into  your  possession?     A.  Yes,  sir. 

Q.  Now,  what  did  you  do  with  all  these  articles  that  I  have 
shown  you,  —  this  belt,  this  holster,  this  revolver,  this  Indian 
bead  belt,  the  brooch,  the  flash  light?  A.  I  turned  them  over  to 
Captain  Boyle. 

Q.  Did  you  do  anything  with  this  flash  light  when  you  found 
it?     A.  I  asked  Mrs.  Spencer  — 

Q.  I  don't  care  about  the  conversation  with  her  —  A.  Ex- 
cuse me. 

Q.  —  but  did  you  do  anything  with  it?  A.  We  tried  it;  to 
see  if  it  was  in  working  order. 

Q.  And  was  it?     A.  Yes,  sir. 

Q.  Will  you  illustrate  how  it  works?  A.  It  works  with  a 
lever  here.  When  thrown  back  of  course  the  light  isn't  lit;  turn 
on  that  button  and  it  lights  the  light. 

Q.  And  it  is  still  in  working  order,  you  observe?     A.  Yes,  sir. 
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Cross-cxa  mination . 

Q.  (by  Mr.  Stapleton).  Did  you  find  anything  else  there? 
A.  Yes. 

Q.  "What  else?     A.   A  large  quantity  of  jewelry. 

Q.  How  large  a  quantity?  A.  Well,  we  brought  it  over  in  a 
hat,  there  was  a  hat  pretty  well  filled;  my  side  coat  pockets  were 
filled,  and  Inspector  St.  Ledger  carried  an  amount  in  his  pocket, 
and  Mr.  McKay,  I  think,  carried  some  of  it.  There  was  a  box 
of  old  coins  and  a  large  quantity  of  jewelry. 

Q.  What  kind  of  coins?     A.  They  were  old  coins,  silver  coins. 

Q.  Old  silver  coins?  A.  Silver,  and  some  old  large  copper 
pennies. 

Q.  What  else?  A.  There  was  a  number  of  watches,  stick 
pins,  bracelets  and  gold  beads. 

Q.  A  number  of  pins?     A.  Yes,  sir. 

Q.  Some  of  gold?     A.  Yes. 

Q.  Some  of  plate?     A.  Yes. 

Q.  Some  of  value?     A.  Yes. 

Q.  And  some  of  no  value?  A.  They  was  all  of  value,  more  or 
less. 

Q.  And  some  of  almost  no  value?  A.  Why,  yes,  —  some 
cheap  jewelry. 

Q.  What  else?  Anything  else  besides  jewelry?  A.  Yes,  — 
you  mean  the  revolver?     You  mean  which  I  have  not  mentioned? 

Q.  Yes,  anything  that  you  haven't  mentioned.  A.  There 
were  two  other  handkerchiefs  and  there  was  three  hats;  that  is 
about  all. 

Q.  You  searched  the  house?     A.  Thoroughly,  yes. 

Q.  And  found  a  good  many  queer  articles  there?     A.  No. 

Mr.  Callahan.     Wait  a  minute.     I  object  to  the  question. 

The  Court.  I  do  not  think  the  witness  ought  to  be  allowed 
to  give  us  his  own  explanation  of  that  word  "queer."  It  is  com- 
petent for  him  to  state  everything  he  found  there. 

Mr.  Stapleton.     I  withdraw  that  question. 

Q.  Did  you  see  any  badges  there?     A.  No,  sir. 

Q.  What?     A.  No,  sir;  I  don't  recall  no  badges. 

Q.  Did  you  see  different  stones  setting  around?  A.  What  kind 
of  stones  do  you  mean? 

Q.   Oh,  curious  stones. 

Mr.  Callahan.     I  object. 

The  Witness.     Do  you  mean  in  the  line  of  jewelry? 

Q.  No;  not  in  the  line  of  jewelry.     A.  I  don't  understand. 
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Q.  Not  precious  stones,  but  ordinary  stones.  A.  Xo,  sir;  I 
did  not. 

Q.  Did  you  find  a  case  of  instruments  there,  —  doctor's  in- 
struments?    A.  Xo,  sir. 

Q.  You  didn't.  Did  anybody  go  to  that  house  after  that? 
A.  Yes. 

Q.  "Who  went  after  that,  if  you  know?  A.  I  don't  know  who 
went.  I  know  there  was  others  around  there;  I  don't  know 
who  or  what  they  got. 

Q.  What  did  you  do  with  the  things  when  you  got  them  from 
there?  A.  Turned  them  over  to  Captain  Boyle  on  returning  to 
the  police  station. 

Q.  Turned  them  all  over,  —  everything?     A.  Everything. 

Q.  Did  you  see  then,  at  the  police  station,  other  things  that 
were  taken  from  the  house?     A.  Yes;  clothing  and  silverware. 

Q.  Anything  else?  A.  I  don't  recall  anything  else.  There 
was  a  carpet,  a  rug,  art  square,  —  that  was  about  all  I  recall. 

Q.  What  kind  of  a  rug?  A.  It  was  probably  a  rug  8  by  8,  — 
an  art  square,  you  might  call  it. 

Q.  What  became  of  the  stuff  that  was  taken  from  there,  if 
you  know?  A.  What  do  you  mean,  —  everything  that  was 
taken  from  there? 

Q.  The  articles  outside  of  these  articles  on  the  desk  here.  A. 
I  don't  know,  sir.     I  had  nothing  to  do  with  them  at  all. 

Q.  You  had  nothing  to  do  with  them?     A.  Xo,  sir. 

Q.  You  didn't  go  to  the  house  a  second  time?  A.  Xot  a 
second  time  that  day. 

Q.  The  first  time  Officer  St.  Ledger  was  with  you?     A.  Yes. 

Q.  And  Major  McKay  of  the  State  police?     A.  Yes. 

Q.  And  the  second  time  who  was  with  you?     A.  Mr.  Murray. 

Q.  Where  did  Major  McKay  and  Officer  St.  Ledger  go?  A. 
After  the  first  trip? 

Q.  Yes.     A.  I  couldn't  tell  you,  sir. 

Q.  They  didn't  stay  at  the  house?     A.  Xo,  sir. 

Q.  They  came  over  with  you?     A.  We  all  came  over  together. 

Q.  You  didn't  make  a  very  thorough  search  of  the  house  the 
first  time?     A.  Very  thorough;  yes,  sir. 

Q.  You  didn't  find  the  handkerchief,  or  the  belt,  was  it?  A. 
There  was  one  handkerchief  found  on  the  first  trip. 

Q.  You  didn't  find  the  others  until  a  later  trip?     A.   Xo,  sir. 

Q.  Did  you  take  a  list  of  the  articles  that  you  took  from  the 
house?  A.  I  had  a  memorandum  of  what  was  taken,  —  not  a 
full  list. 
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Q.  You  didn't  take  a  full  list?     A.  No,  sir. 

Q.  Did  anybody  take  a  full  list?  A.  I  couldn't  tell  you. 
There  was  a  full  list  taken  at  the  police  station.  I  know  all  the 
pieces  were  tagged  in  rotation  in  numbers.  Whether  there  was  a 
full  list  of  articles,  —  I  presume  there  was. 

Q.  What?  A.  I  presume  there  was.  I  don't  know  that  there 
was,  but  I  know  that  all  the  articles  were  tagged  in  rotation  in 
numbers,  and  of  course  there  would  be,  no  doubt,  a  list  to  corre- 
spond with  those  numbers. 

Q.  Did  you  or  Major  McKay,  so  far  as  you  know,  or  Officer 
St.  Ledger,  take  a  list  before  you  brought  them  over  to  the 
police  station?     A.  Xo,  sir;  we  did  not. 

Q.  Or  afterwards?     A.  I  don't  know  what  the  other  two  done. 

Q.  In  your  presence,  I  mean,  in  the  police  station.  A.  They 
didn't  in  my  presence. 

Q.  Nor  you  nor  Officer  Murray  didn't?  A.  I  made  a  short 
memorandum. 

Q.  Have  you  got  that?     A.   Xot  a  complete  list. 

Q.  Have  you  got  that?     A.  I  presume  it  is  over  in  my  desk. 

Q.  You  didn't  bring  it  with  you?     A.   No,  sir. 

Q.   It  was  not  a  complete  list?     A.   Xo,  sir;  it  was  not. 

Q.  You  marked  down  in  your  memorandum,  I  take  it,  those 
articles  which  you  thought  of  some  value?  A.  The  general 
doings  of  that  morning. 

Q.  I  say  you  marked  down  on  your  list  the  articles  which  you 
thought  of  some  value?     A.  Yes. 

Q.  The  revolver,  holster,  handkerchiefs,  and  any  other  arti- 
cles, such  as  jewelry,  you  marked  down?  A.  No,  sir;  men- 
tioned merely  jewelry,  and  I  don't  think  I  put  down,  with  the 
exception  of  the  pin  and  beaded  belt,  —  I  didn't  put  down  any- 
thing else. 

Q.  You  don't  think  you  put  down  the  other  jewelry?  A. 
Nothing  of  any  jewelry. 

Q.  Did  you  have  a  search  warrant  when  you  went  over  there? 
A.   Xo,  sir. 

Q.  And  this  pin  you  found  right  on  the  bureau,  in  the  pin 
cushion?     A.  Yes. 

Q.  And  the  belt  you  found  where?  A.  I  didn't  find  the  belt. 
Inspector  St.  Ledger  found  the  belt. 

Q.  \Vhfre  was  that?  A.  It  was  found  in  the  first  drawer  of 
the  dresser. 

Q.  You  were  right  there?  A.  We  were  both  right  there  at 
the  time. 
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Q.  The  revolver  under  one  pillow  and  the  flash  light  under  the 
other?     A.  Yes. 

Q.  The  flash  light?     A.  Search  light,  yes. 

Q.  And  this  jewelry  that  you  say  you  found  there  was  lying 
around  everywhere,  was  it?  A.  No,  sir;  it  was  in  the  dresser, 
and  in  a  trunk  in  the  closet  in  the  sleeping  room. 

Re-direct  Examination. 
Mr.  Callahan.     I  forgot  to  ask  you  at  what  time  you  ar- 
rived at  Spencer's  house. 

The  Witness.     At  7.10  in  the  morning. 

Mary  C.  Shatswell  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Callahan).  What  is  your  name?  A.  Mary  C. 
Shatswell. 

Q.  Where  do  you  live?     A.  In  Dedham. 

Q.  How  long  have  you  lived  there?  A.  Continuously  since 
1901. 

Q.  Are  you  acquainted  with  Lucy  J.  Dow?     A.  Yes,  sir. 

Q.  Formerly  of  Springfield  and  now  of  Boston?     A.  Yes. 

Q.  How  long  have  you  known  her?     A.  Since  '88. 

Q.  At  some  time  did  you  make  a  gift  to  her?     A.  I  did. 

Q.  I  show  you  this  Indian  bead  belt  and  ask  you  if  that  is 
the  gift  [showing  belt  to  witness]?     A.  Yes;  that  is  the  gift. 

Q.  When  did  you  present  it  to  her?     A.  Christmas,  1903. 

Q.  Will  you  kindly  take  that  into  your  own  hands  and  look 
at  that  belt  [handing  belt  to  witness]?     A.  Yes. 

Q.  Who  made  that  belt?     A.  I  made  it. 

Q.  Whose  design  is  that?  A.  Miss  Sylvester's  design,  in 
Boston;  I  bought  the  design  of  her. 

John  St.  Ledger  —  sworn. 

Q.  (by  Mr.  Callahan).  What  is  your  name?  A.  John  St. 
Ledger. 

Q.  And  where  do  you  live?     A.  Springfield. 

Q.  And  are  you  connected  with  the  Springfield  police  depart- 
ment?    A.  Yes,  sir. 

Q.  In  what  capacity?  A.  Police  inspector;  going  on  twenty- 
four  years. 

Q.  And  how  long  have  you  been  an  inspector?  A.  Going  on 
five  years. 


TESTIMONY  OF  JOHN   ST.   LEDGER.  151 

Q.  Do  you  remember  the  morning  of  Tuesday,  April  5,  1910? 
A.  I  do. 

Q.  About  7  o'clock  that  morning,  where  were  you?  A.  I  was 
in  West  Springfield,  in  the  office  of  the  Springfield  Glazed  Paper 
Company,  I  think  they  call  it,  the  other  side  of  the  bridge,  the 
corner  of  Bridge  Street  and  Porter  Avenue. 

Q.  And  do  you  know  where  47  Porter  Avenue  is?     A.  I  do. 

Q.  Who  lived  there  then?     A.  Bertram  G.  Spencer. 

Q.  How  far  away,  as  a  matter  of  time,  from  the  office  of  the 
Glazed  Paper  Company,  is  that  house?  A.  Oh,  it  isn't  over  — 
not  over  three  minutes. 

Q.  Who  was  with  you  in  the  office?  A.  Inspector  Raiche  and 
State  Officer  McKay. 

Q.  Well,  finally  did  you  receive  some  information  while  in 
the  office?     A.  I  did. 

Q.  By  what  means?  A.  Over  the  telephone,  from  Captain 
Boyle. 

Q.  In  consequence  of  that  information  what  did  you  three 
men  do?  A.  We  left  that  office  as  quick  as  we  could  and  we 
went  to  47  Porter  Avenue. 

Q.  Did  you  go  in?     A.  I  knocked  on  the  door. 

Q.   And  who  came  to  the  door?     A.  Mrs.  Spencer. 

Q.  And  did  you  finally  go  in?     A.  Yes,  sir. 

Q.  And  what  did  you  do  inside?  A.  We  went  searching 
around,  looking  for  what  we  could  find. 

Q.  I  show  you  a  revolver  and  ask  you  to  examine  it.  Was, 
that  found  there  that  morning?     A.  Yes,  sir. 

Q.  Where  was  it  found?     A.  It  was  found  under  a  pillow.. 

Q.  Who  found  it?  A.  Well,  that  I  can't  tell.  Inspector  Raiche 
and  Major  McKay  was  turning  over  the  pillow  about  the  same 
time. 

Q.  And  did  you  see  it?  A.  I  saw  them  when  they  took  it 
from  under  the  pillow. 

Q.  Do  you  know  whether  that  revolver  was  loaded  or  un- 
loaded?    A.  I  know  that  it  was  loaded. 

Q.  Who  took  possession  of  the  revolver?  A.  Well,  I  think  it 
was  Inspector  Raiche. 

Q.  I  show  you  this  pearl  brooch  or  pin,  and  ask  you  if  that 
was  found  there?     A.  Yes,  sir. 

Q.  Where?  A.  It  was  found  in  the  bedroom  on  a  cushion,  a 
pincushion,  on  top  of  a  bureau. 

Q.  Who  took  possession  of  that?     A.  I  did. 

Q.  Did  you  deliver  it  to  anybody?     A.  I  did. 
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Q.  Whom?     A.  Captain  Boyle. 

Q.  I  show  you  this  Indian  bead  belt.  Did  you  ever  see  that 
before?     A.  I  did. 

Q.  Where  did  you  first  see  it?  A.  I  saw  it  in  Mr.  Spencer's 
house. 

Q.  That  morning?     A.  Yes,  sir. 

Q.  I  show  you  this  flash  light.  Did  you  see  that  that  morn- 
ing?    A.  I  did. 

Q.  Where?  A.  In  the  room,  same  bedroom,  that  the  others 
was  found  in. 

Q.  I  don't  know  whether  you  saw  this  belt  and  holster  and 
handkerchief?     A.  I  saw  the  three  of  them. 

Q.  When?     A.  That  same  day. 

Q.  Oh,  did  you  go  over  .again?  A.  I  was  there  the  second 
time;  yes. 

Q.  You  were  there  a  second  time;  and  you  saw  these  found 
there?     A.  Yes,  sir. 

Q.  Have  you  examined  those?  A.  Well,  this  —  where  I  first 
saw  this  was  over  to  the  police  station. 

Q.  You  didn't  find  that  at  Spencer's  house?     A.  No. 

Q.  Did  you  see  this  belt  at  Spencer's  house?     A.  Yes. 

Q.  And  this  handkerchief?  A.  That  handkerchief  I  saw  at 
the  house. 

Cross-examination. 

Q.  (by  Mr.  Stapleton).  Did  you  make  any  list  of  the  arti- 
cles you  took  from  the  house  that  morning?  A.  Why,  I  did  of 
the  —  this  brooch  or  pin. 

Q.  Anything  else?     A.  And  —  let  us  see  — ■  a  revolver  — 

Q.  You  have  told  us  both.  I  mean,  anything  besides  what 
you  have  told  my  friend.  A.  I  didn't  make  —  I  didn't  take 
notes  of  any  of  the  others. 

Q.  You  didn't  make  any  list  of  what  you  took?     A.  No. 

Q.  You  and  officer  Raiche  took  over  nearly  a  hatful,  or  a 
hatful,  of  stuff?  A.  Well,  I  took  over  a  —  this  brooch  in  a  box 
that  was  in  with  a  lot  of  stick  pins.  We  put  a  lot  of  stick  pins 
in.     It  was  in  a  pincushion  where  this  belt  was. 

Q.  You  took  over  a  lot  of  stick  pins?  A.  Yes;  and  there  was 
a  wooden  box,  a  jewelry  box,  and  this  belt  was  in  it,  and  I 
carried  that  over  and  also  the  pin. 

Q.  You  didn't  take  a  list  of  the  property  that  you  carried 
away  from  there  that  morning?     A.   I  did  not,  sir. 

Q.  Why  not?     A.  Well,  I  was  satisfied  to  get  what  we  got. 

Q.   Didn't  you   think  you   ought   to   take   a  list  of  it   and   be 
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able  to  identify  it  in  some  manner?  A.  I  thought  we  took  over 
enough  to  identify. 

Q.  You  didn't  go  over  to  the  house  again,  did  you?     A.  I  did. 

Q.  When  was  that?     A.  Oh,  it  was  some  hours  after  that. 

Q.  Did  you  take  some  more  things  that  time?     A.  I  did. 

Q.  What  did  you  take  that  time?  A.  Why,  took  a  lot  of 
silverware,  and  there  was  some  jewelry  that  was  in  a  trunk, 
and  a  lot  of  clothes. 

Q.  Take  any  more  pins?     A.  I  don't  recollect. 

Q.  Take  some  badges?  A.  Well,  I  have  seen  badges  over  at 
the  station,  but  I  don't  remember  of  taking  them  myself. 

Q.  But  you  saw  badges  over  there?     A.  Yes. 

Q.  What  kind  of  badges?  A.  Well,  I  could  hardly  describe 
them  now,  different  kinds  of  badges  and  pins  and  old  coins,  and 
different  foreign  coins. 

Q.  Saw  a  lot  of  old  fraternal  badges  there?  A.  There  was 
some,  I  guess. 

Q.  There  was  quite  a  lot  of  them,  wasn't  there?  A.  I  don't 
recollect. 

Q.  Enough  to  fill  a  pretty  good  bag?     A.  Of  what? 

Q.  Of  old  badges?     A.  Xo,  I  should  say  not. 

Q.   How  many  of*  them  were  there?     A.  I  couldn't  tell  you. 

Q.   Did  you  count  them?     A.   I  did  not. 

Q.  Can  you  give  us  any  idea?     A.  Xo,  sir. 

Q.  Did  you  take  a  case  of  doctor's  instruments  from  there? 
A.   Xo;  I  saw  them  there. 

Q.  And  you  subsequently  saw  them  at  the  police  station,  did 
you?     A.   Yes. 

Q.  Did  you  see  at  the  police  station  afterwards  a  quantity  of 
stuff  supposed  to  have  been  taken  from  that  house?  A.  What 
house".' 

Q.  Mr.  Spencer's  house  which  you  searched  that  morning.  A. 
Why,  everything  that  was  taken  from  there  Mrs.  Spencer  said 
belonged  to  her. 

Q.   I  didn't  ask  you  that. 

Mr.  STAPLETON.     I  ask  to  have  that  stricken  out. 

The  Court.     It  may  be  stricken  out;  it  is  not  responsive. 

Q.  Did  you  see  in  the  police  station  afterwards  a  quantity  of 
stuff  which  had  been  taken  from  there?     A.   I  did. 

Q.  And  was  there  an  old  notebook  there?  A.  Well,  I  couldn't 
tell;   J  don't  remember  of  seeing  it. 

Q.   An  account  book?     A.   I  don't  remember  of  that. 

Q.   "i  on  couldn't  say  whether  it  was  or  was  not?     A.   I  could  not. 
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Q.  Do  you  know  whether  any  list  was  taken  of  the  property 
that  was  taken  out  of  that  house?  A.  Why,  there  was  somebody 
taking  a  list  of  it;  yes. 

Q.  Who  did  it?     A.  I  couldn't  tell  you. 

Q.  Was  it  done  in  your  presence?     A.  No,  sir. 

Q.  Where  is  the  list,  do  you  know?     A.  I  don't  know. 

Q.  You  took  no  memorandum  whatsoever  yourself?  A.  I  did 
of  what  I  took  over  of  those  things  I  found  in  this  little  box. 

Q.  Where  is  it?     A.  What? 

Q.  The  memoranda  you  took?  A.  It  is  over  in  the  police 
station  now. 

Q.  You  didn't  bring  it  with  you?     A.  I  didn't;  it  is  in  my 
book  over  there. 

Re-direct  Examination. 

Q.  (by  Mr.  Callahan).  Who  was  in  charge  of  that  party 
of  officers  over  there,  Mr.  St.  Ledger?  A.  I  took  it  that  Major 
McKay  was. 

Re-cross-examination. 

Q.  (by  Mr.  Stapleton).  How  did  you  know  he  was  in 
charge?     A.  Well,  he  was  talking  with  Captain  Boyle  a  good  deal. 

Q.  You  were  all  on  your  own  hook,  weren't  you,  each  one? 
A.  The  three  of  us  went  together. 

Q.  You  were  just  as  much  in  charge  as  he  was,  weren't  you? 
A.  Well,  he  was  an  old  officer;  I  thought  we  would  leave  it  to 
him. 

Q.  Simply  because  he  was  an  older  officer;  is  that  right? 
A.  Yes,  sir. 

Q.  You  had  no  warrant,  did  you,  so  far  as  you  know?  A. 
No,  sir,  not  then. 

James  Mckay  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Callahan).  What  is  your  name?  A.  James 
McKay. 

Q.  Where  do  you  live?     A.  Northampton. 

Q.  What  is  your  occupation?  A.  I  am  a  member  of  the  detec- 
tive department  of  the  district  police. 

Q.  Of  Massachusetts?     A.  Yes,  sir. 

Q.  Do  you  recall  the  morning  of  April  5,  1910?     A.  I  do. 

Q.  Where  were  you  that  morning,  at  about  7  o'clock?  A.  I  was 
in  the  office  of  the  Springfield  Glazed  Paper  Company  in  West 
Springfield. 
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Q.  Who  was  with  you?     A.  Inspectors  St.  Ledger  and  Raiche. 

Q.  Of  the  Springfield  police  foice?     A.  Yes,  sir. 

Q.  And  did  you  finally,  while  there,  receive  certain  informa- 
tion?    A.  Yes,  sir. 

Q.  By  what  means?     A.  By  telephone. 

Q.  Following  the  receipt  of  that  information  on  that  morning, 
what  did  you  do?  A.  Went  to  the  house  of  Bertram  G.  Spencer, 
43  Porter  Avenue. 

Q.  And  were  you  admitted?     A.  We  were. 

Q.  Who  admitted  you?     A.  Mrs.  Spencer. 

Q.  Who  were  present?  A.  No  one  but  Inspector  St.  Ledger 
and  Inspector  Raiche. 

Q.  I  mean  in  the  house?     A.  Mrs.  Spencer  and  an  infant. 

Q.  What  did  you  do  after  getting  into  the  house?  A.  Searched 
the  house  for  property. 

Q.  I  show  you  this  Indian  bead  belt  and  ask  you  to  examine  it 
and  ask  you  if  you  identify  it?     A.  Yes,  sir. 

Q.  Where  did  you  first  see  that?  A.  Inspector  St.  Ledger 
called  it  to  my  attention. 

Q.  Where?  A.  In  the  bedroom  that  opens  off  the  kitchen  in 
the  Spencer  house. 

Q.  That  morning?     A.   Yes,  sir. 

Q.  I  show  you  this  brooch  —  pearl  brooch  —  and  ask  you  if 
you  identify  that?     A.   I  do. 

Q.  Where  did  you  first  see  that?     A.  At  that  same  time. 

Q.  And  at  what  place?  A.  The  Spencer  house,  in  the  back 
bedroom. 

Q.  I  show  you  this  revolver  and  ask  you  to  examine  it.  Do 
you  identify  that?     A.   I  do. 

Q.  Where  did  you  first  see  that?  A.  Under  a  pillow  of  the 
bed  in  that  same  room;  under  the  pillow  nearest  the  back 
wall. 

Q.  And  who  turned  the  pillow?     A.   I  did. 

Q.  Did  you  examine  and  break  the  revolver  that  morning?  A. 
I  did. 

Q.  Was  it  loaded  or  unloaded?     A.  It  was  fully  loaded. 

Q.  I  show  you  this  flash  light  and  ask  you  if  you  identify 
that?     A.  Yes,  sir. 

Q.  Where  did  you  first  see  it?  A.  Under  the  pillow  of  the 
same  bed  —  under  the  other  pillow,  the  one  nearest  the  door. 

Q.   On  that  same  morning?     A.   Yes,  sir. 

Q.  Have  you  ever  seen  this  black  handkerchief  before  which  I 
show  you?     A.  I  have. 
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Q.  Where  did  you  first  9ee  that?  A.  That  was  found  at  the 
Spencer  house. 

Q.  That  morning?     A.  Yes,  sir. 

Q.  Did  you  see  it  there?  A.  Yes,  sir;  I  saw  it  after  it  was 
found. 

Q.  Do  you  recognize  either  this  belt  or  this  holster?  A.  Yes, 
sir;  I  have  seen  them  both  before. 

Q.  Did  you  make  more  than  one  trip  that  morning?  A.  I 
made  four. 

Q.  Four?     A.  During  the  day. 

Q.  Where  did  you  see  that  belt  and  the  holster?  A.  At  the 
Spencer  house. 

Q.  When?  A.  That  morning.  I  don't  —  I  want  to  qualify 
that;  I  saw  the  belt,  but  I  don't  remember  of  seeing  the  holster 
until  after  we  got  over  to  the  police  station. 

Mr.  Callahan.  Mr.  Stapleton  and  Mr.  Swift.  [Counsel 
stepped  to  the  bench.]  Now,  may  it  please  your  Honor  [ad- 
dressing the  Court,  not  within  hearing  of  the  jury],  the  present 
witness  is  a  witness  to  a  portion  of  the  confession  which  the 
Commonwealth  will  offer  to-morrow,  —  which  we  will  soon  offer, 
whether  it  be  this  afternoon  or  to-morrow,  —  but  it  would  seem 
to  me  to  be  strangely  out  of  order  to  ask  him  at  this  time  to 
testify  to  only  a  part  of  it;  and  in  letting  him  go  I  now  reserve 
the  right  to  call  him  again  to  finish  —  to  corroborate  such  part 
of  the  confession  as  he  heard. 

Mr.  Stapleton.     All  right,  so  far  as  I  am  concerned. 

The  Court.     No  objection. 

Mr.  Callahan.     You  may  have  the  witness,  Mr.  Stapleton. 

Cross-examination. 

Q.  (by  Mr.  Stapleton).  You  made  four  trips  over  there 
during  the  day?     A.  I  did. 

Q.  And  on  the  first  trip  Officer  St.  Ledger  and  Officer  Raiche 
accompanied  you?     A.  Yes,  sir. 

Q.  On  the  second  trip  who  went  with  you?  A.  I  think  Officer 
Bligh  and  Flynn;  I  am  not  sure.  I  know  I  went  with  them  one 
of  the  trips. 

Q.  The  first  time,  on  the  first  trip,  you  carried  away  a  quan- 
tity of  stuff  from  the  house?     A.  Ye9,  sir. 

Q.  Besides  these  articles  here?     A.  Yes,  sir. 

Q.  And  on  the  second  trip  you  carried  away  more  articles? 
A.  I  did. 

Q.   And  on  the  third  trip  you  carried  away  more?     A.  I  did. 
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Q.   And  more  on  the  fourth?     A.  Yes,  sir. 

Q.   Did  you  make  a  list  of  them?     A.  I  did  not. 

Q.   Why  not,  officer?     A.  I  didn't  deem  it  necessary. 

Q.  What?  A.  I  did  not  deem  it  necessary,  as  they  would  be 
turned  over  to  Captain  Boyle. 

Q.  Didn't  you  think  you  might  be  called  upon  to  testify  as  to 
what  you  took?     A.  Well,  in  a  general  way,  yes. 

Q.  Well,  did  you  think  you  could  remember  all  of  the  articles 
in  detail?     A.   I  could  not. 

Q.  You  didn't  think  you  could  remember  them?  A.  I  didn't 
think  I  could. 

Q.  You  knew  other  officers  were  carrying  over  other  articles? 
A.  I  don't  think  so;  I  don't  think  there  was  any  trips  made  ex- 
cept one. 

Q.  Did  you  know  that  day  or  did  you  hear  that  Officer  St. 
Ledger  made  another  trip  over  with  Officer  Murray?  A.  No,  I 
did  not;  I  heard  that  Officer  Raiche  did.  # 

Q.  Officer  Raiche?     A.  Yes,  sir. 

Q.  You  had  heard  that  day  that  he  made  a  trip  over  and  took 
some  more  goods?  A.  I  did,  yes  —  no,  I  did  not.  I  did  not 
hear  that  he  took  any  more.     I  knew  that  he  went  over  there. 

Q.  You  knew  that  he  went  over  there?  A.  Yes.  I  don't 
know  what  he  got,  anything  about  it. 

Q.  Did  any  other  officers  go  over  besides  those  you  have 
told  us?     A.   Yes,  I  took  over  the  chief  of  police  of  Greenfield. 

Q.  When  was  that?  A.  During  the  day,  the  last  trip  I  think 
I  made. 

Q.  And  anybody  else?     A.   Yes,  the  sheriff  of  Franklin  County. 

Q.   Mr.  Pratt?     A.  No,  sir;  William  M.  Smead. 

Q.  William  M.  Smead?     A.  The  ex-sheriff  now. 

Q.  Anybody  else?     A.  I  don't  remember. 

Q.  Did  you  see  the  property  taken  from  there  in  the  police 
station?     A.  Yes,  sir. 

Q.  All  of  it  after  it  was  taken  over?     A.   I  think  so. 

Q.  And  there  were  many  articles  there  —  pins  and  old  coins? 
A.  There  was. 

Q.   And  .stones?     A.   I  don't  remember  seeing  any  stones. 

Q.  Did  you  see  stones  in  the  house?  A.  No,  sir;  I  don't  re- 
member it. 

Q.  You  didn't  see  stones  laying  around  on  tables?  A.  No, 
sir. 

Q.    And   bureaus  and  places?     A.   No,  sir. 

Q.   And  sticks  marked  there?     A.   No,  sir. 
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Q.  Some  of  the  pins  were  gold  and  some  were  plate?  A.  I 
don't  know. 

Q.  What?  A.  I  don't  know;  I  heard  the  appraiser  going  over 
the  list  where  they  were  spread  out  on  the  table  in  the  police 
station.  I  should  judge  some  were  gold  and  some  were  not  by 
his  prices  that  he  named  —  values. 

Q.  You  saw  a  case  of  doctor's  instruments  there?     A.  I  did. 

Q.  And  from  time  to  time  different  people  came  and  claimed 
these  articles?     A.  Yes,  sir. 

Q.  Did  you  make  any  memoranda  at  all  of  what  you  took 
that  day?  You  didn't  make  any  complete  list;  did  you  make 
any  memoranda?  A.  I  made  a  particular  memorandum  of  the 
belt  and  the  pin. 

Q.  Anything  else?     A.  No,  sir. 

Q.  Didn't  make  any  memorandum  —     A.  No,  sir. 

Q.  —  of  anything  else  you  took.  Why  did  you  make  a 
memorandum  of  the  belt  and  pin?  A.  Because  I  knew  they 
came  from  the  Dow  house. 

Q.  You  knew  at  that  time?  A.  I  knew  after  Mrs.  Dow  and 
daughter  came  into  the  police  station. 

Q.  What?  A.  Yes,  sir;  I  knew  after  they  came  into  the 
police  station  and  identified  them. 

Q.  You  didn't  know  when  you  took  them?  A.  No,  sir,  I 
did  not. 

Q.  There  Was  no  reason  when  you  took  them  why  you  should 
make  any  memorandum  of  those  —     A.  No,  sir. 

Q.     —  any  more  than  anything  else?     A.  Not  at  all. 

Q.  It  hadn't  been  reported  to  you  that  they  were  from  the 
Dow  house?     A.  No,  sir. 

Q.  After  the  time  you  took  them  over  —     A.  No,  sir. 

Q.     —  to  the  police  station?     A.  No,  sir. 

Q.  Do  you  know  of  any  list  that  was  made  of  that  stuff  that 
was  taken  from  the  house?     A.  I  do. 

Q.  What?     A.  I  do;  a  partial  list. 

Q.  Who  has  it?     A.  I  have,  in  my  pocket. 

Q.  A  complete  list?  A.  No,  sir;  I  don't  think  there  was  any 
of  the  goods  that  was  from  out  of  town  on  it. 

Q.  What  did  you  put  down  on  the  list?  A.  I  didn't  put  down 
anything. 

Q.  What?     A.  I  did  not  put  down  anything. 

Q.  Did  you  make  the  list  —     A.  I  did  not. 

Q.     — that  you  have?     A.  I  did  not. 

Q.  You  did  not  make  it?     A.  I  did  not. 
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Q.  Who  made  it?     A.  I  don't  know. 

Q.  You  don't  know  whether  it  is  a  complete  list  or  not?  A. 
I  know  it  is  not. 

Q.  You  know  it  isn't  a  complete  list?  A.  I  know  it  is  not 
the  complete  list  of  the  articles  that  I  helped  to  take  from  the 
house. 

Q.  Did  you  see  some  old  badges  over  there  in  the  police 
station?     A.  I  did  not. 

Q.  What?     A.  I  don't  remember  of  any. 

Q.  You  don't  remember  of  seeing  any  badges.  Did  you  see 
an  old  account  book  over  there?     A.  No,  sir. 

Edna  E.  Ellison  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Callahan).  What  is  your  name?  A.  Edna  E. 
Ellison. 

Q.  Where  do  you  live?     A.  714  Belmont  Avenue. 

Q.  Where  were  you  on  the  evening  of  March  31,  1910?  A. 
At  Mr.  Burnham's,  Round  Hill. 

Q.  How  far  away  from  the  Dow  house  is  the  Burnham  house? 
A.  Just  a  few  rods. 

Q.  It  is  the  next  house?     A.  Yes. 

Q.  By  the  way,  what  is  your  occupation?     A.  Nurse. 

Q.  Were  you  then  a  nurse?     A.  Yes. 

Q.  While  you  were  at  Mr.  Burnham's  house  that  night  was 
your  attention  drawn  to  the  Dow  house?     A.  Yes. 

Q.  In  what  way?     A.  I  heard  two  shots. 

Q.  Will  you  kindly  tell  me  what  you  did?  A.  I  went  to  a 
window  and  looked  out,  and  not  seeing  anything  I  returned  to 
another  room  and  looked  out  another  window,  and  not  seeing 
anything  there  I  didn't  do  anything  but  sit  down.  Directly 
Mr.  Burnham's  son  came  in  and  asked  me  to  go  to  the  Dows' 
home  with  him,  that  two  ladies  had  been  shot. 

Mr.  Stapleto.v.     Just  a  minute. 

Mr.  Callahan.  I  agree  that  what  he  said  may  be  stricken 
out. 

Q.  In  consequence  of  what  Mr.  Burnham's  son  said  to  you 
you  went  where?     A.  To  Mrs.  Dow's. 

Q.  Will  you  state  the  conditions  as  you  found  them  in  the 
house?  A.  As  I  entered  the  door  Miss  Blackstone  was  lying  dead. 
I  felt  of  her  pulse.  There  was  no  pulse.  On  the  other  side  was 
Miss  Dow. 
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Q.  Which  one?  A.  Miss  Blackstone  was  dead  and  I  went  to 
Miss  Dow,  and  her  head  was  bleeding;  she  was  in  a  quite  weak- 
ened condition. 

Q.  Do  you  know  the  Dow  girls?     A.  No,  sir. 

Q.  You  don't  know  whether  it  was  Harriet  or  Lucy?  A.  It 
was  Miss  Dow. 

Q.  Her  head  was  bleeding?     A.  Yes. 

Q.  Was  she  then  conscious?  A.  S"he  was  conscious  but  in  a 
weakened  condition. 

Q.  Did  you  see  a  man  there  at  that  time?  A.  Xo,  nobody 
except  Mr.  Burnham's  son. 

Q.  Some  time  after  your  arrival  there  did  you  do  anything  to 
the  windows?     A.  Yes,  there  was  one  window  I  locked. 

Q.  Where  was  that  window?  A.  In  the  back  bedroom  off  the 
bath  room. 

Q.  How  did  you  find  the  window  before  you  locked  it?  A. 
It  was  down  but  not  fastened. 

Q.   Did  you  lock  it?     A.  I  did. 

Cross-e.va  m  in  ation . 

Q.  (by  Mr.  Stapleton).  Who  was  there  at  the  house  when 
you  got  there?     A.  The  Dows  — 

Mr.  Callahan.  Pardon  me  just  a  moment,  Mr.  Stapleton. 
My  friend  has  suggested  a  question. 

Q.  (by  Mr.  Callahan).  Miss  Ellison,  I  draw  your  attention 
to  this  plan  [referring  to  Exhibit  1].  If  you  will  notice,  this  is 
the  front  hall;  you  eriter  two  front  rooms  here  and  down  there 
as  you  go  through  are  a  couple  of  bedrooms.  You  spoke  of 
this  back  bedroom.  Can  you  point  it  out  on  the  plan?  A.  I 
should  say  it  was  this  one  [pointing]. 

Q.  That  was  the  window  you  referred  to?  A.  That  is  the 
window  [pointing]. 

Q.  (by  Mr.  Stapleton).  Who  did  you  see  when  you  got  there 
besides  the  members  of  the  family?     A.  Mr.  Burnham. 

Q.  Mr.  Burnham  was  there?     A.  Yes. 

Q.  How  long  did  you  stay  there?  A.  I  stayed  there,  I  guess, 
—  it  was  11  o'clock  when  they  took  the  daughter  away. 

Q.  You  got  there  before  the  police  got  there?  A.  Yes;  I  was 
the  second  one  there,  with  Mr.  Burnham. 

Q.  What  time  did  you  get  there?  A.  Why,  I  should  think 
about  five  minutes  past  8. 

Q.  About  five  minutes  after  8?  A.  About  between  three  and 
five  minutes. 
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Q.  You  immediately  felt  Miss  Blaekstone's  pulse?  A.  I 
did. 

Q.  And  you  found  her  dead?     A.  She  was  dead. 

Q.  You  gave  Miss  Dow  your  attention  then?     A.  Yes. 

Q.  You  got  a  pillow  for  her?     A.  Yes. 

Q.  And  rested  her  head  upon  the  pillow?     A.  Yes. 

Q.  And  in  a  very  short  time  the  police  came?  A.  Yes,  In- 
spector Costello  came. 

Q.  Within  a  few  minutes  after  you  got  there?  A.  A  very  few 
moments. 

Q.  When  the  police  came  you  were  engaged  in  caring  for  Miss 
Dow?     A.   I  wa^. 

Q.  You  hadn't  bandaged  her  head  when  the  police  came?  A. 
Xo,  sir.     The  doctor  arrived  in  a  few  moments. 

Q.   In  a  few  moments?     A.  Yes. 

Q.  After  you  got  there?     A.   Yes,  very  shortly. 

Q.  You  had  hardly  time  to  give  her  the  simplest  first-aid 
treatment?  A.  Xo.  I  got  a  hypodermic  ready  for  her  but  she 
didn't  need  it. 

Q.  Where  did  you  get  that?     A.  I  carried  that  with  me. 

Q.  You  didn't  have  time  to  do  anything  but  care  for  the  pa- 
tient until  the  doctor  came?     A.   Yes. 

Q.  You  didn't  leave  your  patient  and  go  back  and  lock  the 
window?      A.    Xo.  sir. 

Q.   Did  you  try  all  the  windows  on  the  house?     A.   Xo,  sir. 

Q.  Just  this  one  window?  A.  Xo.  I  tried  the  bathroom  and 
the  back  room. 

Q.  Were  you  talking  to  anybody  outside  about  locking  the 
window  before  you  came  in?     A.   Xo,  sir. 

Q.  As  to  the  other  windows,  whether  they  were  locked  or  un- 
locked, you  don't  know?     A.  Xo,  I  don't. 

Q.  Was  it  after  the  police  came  that  you  locked  the  window? 
A.   V 

(•}.    Did  the  police  come  there  with  you?      A.   Xo,  sir. 

Q.   Yon  went  back  alone?     A.   I  did.     I  went  for  a  pillow. 

Q.  Didn't  you  have  a  pillow  before  the  police  came?  A.  When 
I  was  fixing  the  bed  to  put  Miss  Dow  on  after  the  doctor  arrived. 

Q.  Was  that  the  room  that  you  were  fixing  the  bed  for  her? 
A.   Yes.     I  locked  that  window. 

Q.  ^  on  locked  the  window  where  you  were  fixing  the  bed 
and  the  window  in  the  bathroom?  A.  I  locked  the  back  room 
window;  the  window  where  I  was  was  locked,  only  the  window 
where  I  was  with  her  — 
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Q.  I  thought  you  said  you  locked  the  window  where  you 
fixed  the  bed.  A.  No;  it  was  the  back  room  I  locked  the 
window. 

Q.  You  got  a  pillow  where  you  were  fixing  the  bed?  A.  No, 
sir;  I  got  the  pillow  in  the  back  room. 

Q.  Why  didn't  you  get  a  pillow  in  the  other  room?  A.  They 
were  too  high.     I  wanted  a  low  pillow. 

Q.  Was  it  after  the  police  came  you  went  back  there  for  the 
pillow?     A.  Yes. 

Q.  Dr.  Wilcox  had  come  before  the  police  had  got  there?  A. 
They  both  arrived  about  the  same  time. 

Q.  Where  was  Dr.  Wilcox?  A.  He  had  gone  and  Dr.  Sweet 
had  come. 

Q.  Where  was  the  bed  in  this  back  room?  A.  It  was  in  the 
corner  next  to  the  closet. 

Q.  Down  in  here  on  this  part  of  the  plan  which  is  marked 
"Stairs"?     A.  Yes,  I  think  it  was. 

Q.  How  did  you  happen  to  try  the  windows?  A.  I  don't 
know;  it  was  perfectly  instinctive;  I  didn't  know  anything  else. 

Q.  What?     A.  I  just  merely  did  it;  I  don't  know. 

Q.  You  were  in  a  great  hurry  when  you  went  for  this  pillow? 
A.  No,  not  particularly  in  a  great  hurry;  no. 

Q.  Didn't  you  think  your  patient  needed  immediate  atten- 
tion? A.  Well,  they  were  waiting  for  circumstances,  —  Dr. 
Bates  was  looking  her  over. 

Q.  Didn't  you  have  the  pillow  when  Dr.  Bates  came  there?  A. 
It  was  after  Dr.  Bates  arrived  when  we  were  fixing  the  bed. 

Q.  There  was  no  pillow  there  when  Dr.  Bates  came?  A.  No, 
sir;  not  on  the  bed. 

Q.  Was  there  a  pillow  under  the  patient's  head  when  Dr. 
Bates  came?     A.  Yes,  sir. 

Q.  What  was  that?  A.  A  sofa  pillow  from  the  room  where 
she  was  in  —  in  the  parlor. 

Q.  In  the  parlor  or  bedroom?  A.  No;  it  was  in  the  parlor 
where  she  was  shot. 

Q.  Was  she  in  the  parlor  when  Dr.  Bates  came?     A.  Yes. 

Q.  You  are  sure  about  that?  A.  It  was  in  the  room  where 
she  was  shot. 

Q.  The  room  marked  "Library,"  the  one  referred  to  as  parlor? 
A.  Yes,  the  front  parlor. 

Q.  She  was  there  when  Dr.  Bates  came?     A.  Yes. 

Q.  How  long  after  you  got  there  was  that?  A.  I  don't  know 
just  how  long  it  was. 
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Q.  There  had  been  three  doctors  there  before  that,  hadn't 
there?     A.   Dr.  Sweet  — ■  there  wa9  two  before  Dr.  Bates  arrived. 

Q.   There  were  two  before  Dr.  Bates  arrived?     A.  Yes. 

Q.  But  when  Dr.  Bates  arrived  she  was  still  in  the  parlor? 
A.  Yes. 

Q.  And  had  no  pillow  under  her  head?  A.  She  had  a  sofa 
pillow. 

Q.   Had  a  sofa  pillow?     A.  Yes. 

Q.   Did  you  get  that  for  her?     A.  Yes. 

Q.  Where  did  you  get  that?     A.  Off  the  sofa. 

Q.  Off  the  sofa  in  what  room?  A.  In  the  same  room  she 
was  in. 

Q.  The  police  had  been  there  for  some  time  before  Dr.  Bates 
arrived?     A.  Yes. 

Q.  And  they  looked  through  the  house;  didn't  they  look 
through  the  house  when  they  came?  A.  I  couldn't  say.  I  think 
they  walked  through  the  rooms. 

Q.  Is  your  memory  clear  on  that?  A.  Not  just  perfectly;  I 
don't  just  remember  what  the  police  did. 

Q.  You  didn't  lock  that  window  until  after  Dr.  Bates  came? 
A.   Xo,  sir. 

Q.  He  didn't  get  there  until  nearly  half-past  8,  did  he?  A. 
Why,   I  couldn't  say  perfectly  the  time  when  he  got  there. 

Q.  You  couldn't  say?     A.  Xo,  sir. 

Q.  As  a  matter  of  fact,  hadn't  Miss  Dow  been  moved  into  the 
bedroom  and  placed  on  the  bed  by  Dr.  Sweet  and  Dr.  Bacon 
before  Dr.  Bates  got  there?     A.   Xo,  sir;  she  hadn't. 

Q.  Are  you  sure  about  that?  Do  you  recollect  definitely? 
A.   As  clear  as  I  can  recollect,  she  hadn't;  no,  sir. 

Q.  There  had  been  in  the  house  then  Mr.  Burnham,  three 
police  officers,  Mr.  Button,  the  police  chauffeur,  Dr.  Wilcox, 
Dr.  Sweet  and  Dr.  Bacon,  before  you  locked  the  window?  A. 
It  was  at  the  time  that  they  were  there  that  I  locked  the 
window. 

Q.  All  of  those  men  had  been  there  before  you  locked  the 
window?     A.   Yes. 

Q.  As  a  matter  of  fact,  didn't  some  of  the  police  look  around 
the  house  as  soon  as  they  came  in?  A.  Why,  I  couldn't  say  to 
that  question. 

Q.  Well,  when  you  went  after  this  pillow  to  put  under  Miss 
Dow's  head,  that  wasn't  the  first  pillow  you  got  her?     A.  Xo. 

Q.  That  was  another  pillow?  A.  That  was  a  soft,  feather 
pillow  off  the  bed. 
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Q.  You  went  after  the  pillow  after  she  had  been  put  in  the 
bed  there,  didn't  you?     A.  No.     I  was  preparing  the  bed. 

Q.  Where  were  the  police  when  you  were  preparing  the  bed? 
A.  They  were  out  in  the  other  room. 

Q.  What  room?     A.  The  library. 

Q.  How  many  of  them?  A.  Why,  Inspector  Costello  is  the 
only  one  I  remember  distinctly. 

Q.  Inspector  Costello  was  in  the  library?     A.  Yes. 

Q.  Were  the  others  —  where  the  others  were  you  do  not  know? 
A.  No. 

Q.  As  a  matter  of  fact,  you  don't  know  which  window  you 
locked,  which  of  them?     A.   I  locked  the  back  room. 

Q.  The  room  next  to  the  kitchen,  or  the  room  back  of  the 
front  parlor?  A.  No.  There  was  two  rooms  following.  The 
first  room  and  a  bathroom,  and  then  there  was  a  back  —  the 
one  back  here,  the  last  one. 

Q.  How  did  you  happen  to  try  the  bathroom  window?  A.  I 
don't  know  how  I  happened  to. 

Q.  Those  were  the  only  two  you  happened  to  try?     A.  Yes. 

Q.  Were  they  both  locked?  A.  No.  The  bathroom  was  un- 
locked. 

Q.  The  bathroom  was  not  locked?     A.  No. 

Q.  Was  there  a  light  in  that  room  when  you  went  back  there? 
A.  Yes. 

Q.  There  was  a  light  there  when  you  locked  —  A.  The 
windows. 

Re-direct  Examination. 

Q.  (by  Mr.  Callahan).  My  friend  has  asked  why  you  hap- 
pened to  go  around  locking  windows  that  night.  Had  you  con- 
ceived a  sort  of  idea  that  there  had  been  some  sort  of  shooting, 
some  burglary  going  on  in  the  house  that  night? 

Mr.  Stapleton.     I  object,  your  Honor. 

The  Court.     I  don't  think  it  is  competent. 

Mr.  Stapleton.     Very  leading,  in  a  way,  it  seems  to  me. 

Mr.  Callahan.     All  right.     That  is  all,  Miss  Ellison. 
The  Court.     That  is  all. 

Mr.  Callahan.  We  offer,  may  it  please  your  Honor,  as  ex- 
hibits, the  Indian  bead  belt  as  Exhibit  5,  and  the  pearl  brooch 
or  pin  as  Exhibit  6;  the  revolver  as  Exhibit  7;  leather  belt,  Ex- 
hibit 8;  revolver  holster,  Exhibit  9;  black  handkerchief,  Ex- 
hibit 10. 
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Indian  bead  belt  marked  "  Ex.  5,  A.  M.  G.'\;  pearl  brooch  or  pin 
marked  "  Ex.  6,  A.  M.  G.";  revolver  marked  "  Ex.  7,  A.  M.  G."; 
leather  belt  marked  "Ex.  S,  A.  M.  G.";  leather  holster  marked 
"  Ex.  9,  A.  M.  G." ;  black  handkerchief  marked  "  Ex.  10,  A.  M.  G." 

Mr.  Callahan.  And  I  offer  the  flash  light  as  Exhibit  11. 
My  friend  wants  to  be  heard  on  that. 

Conference  at  the  bench  as  follows:  — 

Mr.  Stapleton.  I  object  to  the  light,  if  your  Honor  please. 
I  don't  see  how  it  has  been  in  any  way  connected  with  the  com- 
mission of  this  crime. 

Mr.  Callahan.  I  think  it  is  connected  in  this  sense,  may  it 
please  your  Honor.  Possibly  I  haven't  complied  with  the  tech- 
nical rules  appertaining  to  what  is  a  burglarious  instrument,  by 
offering  evidence  that  this  is  a  burglarious  implement  or  tool;  but 
I  shall  certainly  do  so  before  I  abandon  our  expectation  of  put- 
ting that  in.  We  are  bound  to  prove  burglary,  —  that  is,  not 
obliged  to,  but  we  have  a  right  to  prove  burglary  here  in  the 
second  count.  We  show  a  burglary,  the  way  it  occurred,  and 
proving  the  guilt  of  this  man  we  show  in  his  possession  burgla- 
rious tools  or  instruments.  If  you  object  on  the  ground  I 
haven't  proved  that  — 

The  Court.  On  the  second  count  of  the  indictment  it  is 
necessary  to  show  as  a  part  of  the  offense  charged  that  a  bur- 
glary was  actually  committed;  and  I  suppose  that  if  the  de- 
fendant had  in  his  possession  at  that  time  or  about  that  time 
what  have  been  termed  burglarious  implements,  that  that  would 
be  some  evidence  tending  to  show  that  burglary  had  been  com- 
mit rr-d,  wouldn't  it'.'  As  for  instance,  if  he  had  had  a  jimmy  or 
a  flash  light  or  a  revolver,  or  any  other  instrument  which  could 
ordinarily  be  used  in  the  commission  of  that  crime,  in  his  pos- 
session at  or  about  that  time,  I  should  suppose  it  would  be 
competent. 

Mr.  Stapleton.  It  doesn't  seem  to  me,  your  Honor  —  there 
isn't  any  evidence  in  the  case  that  he  had  it  in  his  possession 
that  night. 

The  Court.  The  only  evidence  is  that  this  was  six  days 
later,  wasn't  it,  when  he  was  arrested? 

Mr.  Callahan.     Yes. 

Mr.  Stapleton.  Six  daya  later  he  has  a  flash  light  in  his 
bouse. 
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The  Court.  And  in  the  same  house  are  articles  which  are 
claimed  to  have  been  stolen  from  the  house  where  burglary  is 
alleged  to  have  been  committed. 

Mr.  Callahan.     Yes. 

Mr.  Stapleton.  But  there  isn't  any  evidence,  may  it  please 
your  Honor,  that  the  man  who  entered  that  house  had  a  flash 
light  in  his  possession. 

Mr.  Callahan.  May  it  please  your  Honor,  it  seems  almost 
unnecessary  to  take  the  Court's  time,  because  I  can  undoubtedly 
qualify  it  later  —  I  mean,  qualify  it  as  an  exhibit  later.  There 
can't  be  any  doubt  about  it,  and  I  will  wait  until  I  get  in  my 
other  evidence  — 

The  Court.  If  you  want  to  offer  it  later,  we  can  wait.  The 
officers  may  now  be  sworn. 

The  officers  were  sworn  to  take  charge  of  the  jury;  and  at 
5.12  p.m.  the  court  adjourned  to  Wednesday,  November  15,  1911, 
at  9.30  a.m. 
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THIRD    DAY. 

Wednesday,  November  15,  1911. 

The  court  came  in  at  9.35.  The  jury  was  polled  and  the 
prisoner  responded  to  the  calling  of  his  name. 

The  Court.  I  understand  that  there  are  some  witnesses  who 
have  been  summoned  here  to  testify  in  the  case  who  have  come 
this  morning  and  are  in  the  court  room.  If  there  are  such  wit- 
nesses here  they  should  retire,  in  accordance  with  the  order  passed 
yesterday  that  no  witnesses  should  remain  in  the  court  room  ex- 
cept those  especially  excepted. 

James  A.   Dowlixg  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Callahan).  What  is  your  name?  A.  James  A. 
Dowling. 

Q.  What  is  your  occupation,  Mr.  Dowling?  A.  Police  officer 
of  Springfield,  Massachusetts. 

Q.  And  how  long  have  you  been  connected  with  the  police 
force?     A.   About  five  years. 

Q.  Do  you  remember  the  night  of  March  31,  1910?  A.  Yes, 
sir. 

Q.  Where  was  your  beat  that  night?  A.  My  beat  run  from 
Carew  Street  to  Franklin. 

Q.  Covering  what  streets,  running  north  and  south?  A.  Well,, 
run  from  Carew  —  from  Carew  down  to  Franklin  on  the  south; 
and  on  the  east  and  west  — 

Q.  Well,  coming  to  the  point:  did  it  include  Main  Street  be- 
tween those  two  streets?     A.   Yes,  sir. 

Q.  Some  time  after  8  that  night  were  you  on  Main  Street??  A. 
Yes,  sir. 

Q.   At  what  point?     A.   Main  and  Carew  Street. 

Q.  Is  that  also  near  Main  and  Bradford?  A.  Well,  just  about 
30  or  40  feet,  I  guess. 

Q.  Is  there  a  police  signal  box  at  the  corner  of  Main  and 
Bradford?     A.  Yes,  sir. 

Q.  Were  you  at  that  police  signal  box  at  that  time,,  that  night? 
A.   Main  and  Bradford. 


168  TRIAL  OF  BERTRAM  G.  SPENCER. 

Q.  Yes.     A.  Yes,  sir;  shortly  after  8  o'clock. 
Q.  And  what  time  after  8?     A.  About  ten  minutes  past  8. 
Q.  And  at  ten  minutes  past  8  what  were  you  doing  at  the 
signal  box?     A.  I  was  ringing  in  a  report  to  the  station. 
Q.  Were  you  dressed  in  your  uniform?     A.  Yes,  sir. 
Q.  Consisting  of  what?     A.  Well,  regular  policeman's  uniform? 
Q.  With  brass  buttons?     A.  Yes,  sir. 
Q.  Helmet?    A.  Yes,  sir. 

John  H.  Boyle  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Callahan).  What  is  your  name?  A.  John  H. 
Boyle. 

Q.  What  is  your  occupation?  A.  I  am  a  member  of  the  police 
department. 

Q.  How  long  have  you  been  a  member  of  the  police  depart- 
ment?    A.  Twenty-four  years  the  6th  of  last  June. 

Q.  Do  you  hold  an  official  position  in  the  department?  A. 
Yes,  sir.     I  am  chief  inspector  of  the  detective  bureau. 

Q.  And  how  long  have  you  been  chief  inspector  of  the  detec- 
tive bureau?     A.  Five  years  last  August. 

Q.  In  addition  to  that  period,  have  you  had  some  other  ex- 
perience as  a  detective?  A.  I  was  inspector  since  1904,  September, 
1904. 

Q.  Captain,  are  you  acquainted  with  the  defendant,  Bertram 
G.  Spencer?  A.  I  am.  If  I  said  inspector  since  1904,  I  meant 
1894. 

Q.  Captain,  I  show  you  a  leaden  bullet  offered  in  evidence  as 
Exhibit  2,  and  ask  you  if  you  identify  it?     A.  Yes,  sir. 

Q.  Where  did  you  —  did  that  bullet  at  any  time  come  into 
your  possession?     A.  It  did. 

Q.  From  whom?     A.  Inspector  Costello. 

Q.  And  has  it  remained  in  your  possession  ever  since?  A. 
It  has. 

Q.  What  is  the  caliber  of  that  bullet?     A.  That  is  a  38. 

Q.  I  show  you  a  flattened  portion  of  a  leaden  bullet  and  ask 
you  if  you  identify  it?     A.  I  do. 

Q.  Offered  in  evidence  as  Exhibit  3?     A.  I  do. 

Q.  Did  that  come  into  your  possession  at  any  time?  A.  It 
did. 

Q.  From  whom?     A.  Inspector  Costello. 

Q.  And  when?     A.  April  6,  1910. 
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Q.  And  in  whose  possession  has  that  been  since?    A.  In  mine. 

Q.  I  show  you  a  smaller  portion  of  a  flattened  leaden  bullet, 
offered  in  evidence  as  Exhibit  4,  and  ask  you  if  you  identify 
that?     A.  I  do. 

Q.  Did  that  at  any  time  come  into  your  possession?  A.  It 
did. 

Q.   When'?     A.   April  6,  1910. 

Q.   Who  turned  it  over  to  you?     A.   Inspector  Costello. 

Q.  And  has  that  been  in  your  possession  since  that  time?  A. 
It  has. 

Q.  I  show  you  a  revolver  offered  in  evidence  as  Exhibit  7; 
will  you  kindly  examine  it?     A.   Yes,  sir. 

Q.   Do  you  identify  that  revolver?     A.   I  do. 

Q.  From  whom  did  you  get  it?  A.  I  received  it  from  In- 
spector Raiche  April  5,  1910. 

Q.   Has  it  remained  in  your  possession  since?     A.   It  has. 

Q.   What  is  the  caliber  of  that  revolver?     A.   It  is  38. 

Q.  I  also  show  you  a  revolver  holster,  offered  in  evidence  as 
Exhibit  9,  and  ask  you  if,  upon  examination,  you  identify  it? 
A.  I  do. 

Q.  Did  that  at  some  time  come  into  your  possession?  A.  Yes, 
sir. 

Q.  When?     A.  April  5,  1910. 

Q.  From  whom?     A.   Inspector  Raiche. 

Q.  Has  it  remained  in  your  possession  ever  since?     A.   It  has. 

Q.  I  show  you  a  leather  belt  and  ask  you  to  look  that  over; 
do  you  identify  it?     A.   I  do. 

Q.  Did  that  at  any  time  come  into  your  possession?  A.  It 
did. 

Q.   When?     A.   April  5,  1910. 

Q.   Who  turned  it  over  to  you?     A.   Inspector  Raiche. 

Q.  Has  it  been  in  your  possession  ever  since?     A.  It  has. 

Mr.  Callahan.     This  is  offered  in  evidence  as  Exhibit  8. 

Q.  I  show  you  a  black  handkerchief  or  muffler,  offered  in 
evidence  as  Exhibit  10,  and  ask  you  to  examine  that;  do  you 
identify  it?     A.  I  do. 

Q.   Has  that  some  time  been  in  your  possession?     A.   It  has. 

Q.   When  was  it  turned  over  to  you?     A.   April  5,  1910. 

Q.   By  whom?     A.   Inspector  Raiche. 

Q.   Has  it  been  in  your  possession  since  that  time?     A.  It  has. 

Q.  1  also  show  you  a  flash  light  and  ask  you  to  examine  that. 
Do  you   rrr-ognize  it?      A.   I  do. 

Q.    Has  that  been  in  your  possession?      A.    It  has. 
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Q.  At  whose  hands  did  you  receive  it?     A.  Inspector  Raiche's. 

Q.  When  did  he  deliver  it  to  you?     A.  April  5,  1910. 

Q.  Has  that  remained  in  your  possession  ever  since?  A.  It 
has. 

Q.  Is  it  in  the  same  condition  now,  Captain,  as  it  was  when 
you  received  it?     A.  Yes,  sir. 

Q.  Will  you  see  if  the  light  —  A.  The  battery  is  not  as 
strong  as  it  was  at  that  time. 

Q.  Will  you  operate  it  to  the  jury? 

Mr.  Stapleton.  I  don't  think  this  ought  to  be  operated  here 
until  it  is  offered  in  evidence  and  has  been  admitted. 

Mr.  Callahan.  I  think  my  brother  is  right.  I  intended  to 
qualify  it  as  an  exhibit  later.     That  is  all  I  want  to  do. 

Mr.  Stapleton.  It  was  flashed  seven  or  eight  times  yester- 
day. 

Mr.  Callahan.     Well,  it  will  be  flashed  again  later. 

Q.  Do  you  recognize  it?     A.  Yes,  sir. 

Q.  I  now  show  you  an  Indian  bead  belt,  offered  in  evidence 
as  Exhibit  5;  do  you  recognize  that?     A.  I  do. 

Q.  When  did  you  first  see  that,  Captain?     A.  April  5,  1910. 

Q.  Who  had  it?     A.  Inspector  St.  Ledger. 

Q.   Did  it  come  into  your  possession?     A.  It  did. 

Q.  Who  delivered  it  to  you?     A.  Inspector  St.  Ledger. 

Q.  And  has  it  remained  in  your  possession  since  that  time? 
A.  It  has. 

Q.  I  also  show  you  a  pin  or  pearl  brooch,  entered  in  evidence 
as  Exhibit  6;  do  you  recognize  that?     A.  I  do. 

Q.  Did  that  at  some  time  come  into  your  possession?  A. 
It  did. 

Q.  When?     A.  April  5,  1910? 

Q.  At  whose  hands?     A.  Inspector  St.  Ledger's. 

Q.  Has  it  remained  in  your  possession  ever  since?     A.  It  has. 

Q.  Captain  Boyle,  did  you  visit  the  house  of  Mrs.  Sarah  J. 
Dow  on  Round  Hill  in  Springfield  on  the  night  of  March  31, 
1910?     A.  No,  sir,  not  that  night. 

Q.   Did  you  the  next  day?     A.  I  did. 

Q.  At  what  time  did  you  go  there?     A.  About  9  o'clock. 

Q.  In  the  morning?     A.  Yes,  sir. 

Q.  Did  you  make  an  examination  of  that  building?  A.  I 
did. 

Q.   And  the  surrounding  grounds?     A.  I  did. 

Q.  To  the  east  of  the  house  is  there  some  kind  of  structure? 
A.  There  is. 
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Q.  What  is  that  building?  A.  Why,  it  is  a  garage,  I  think; 
there  is  an  automobile  kept  there.     It  is  used  as  a  garage. 

Q.  And  how  far  from  the  Dow  home  is  that  building?  A.  I 
should  say  about  50  feet,  to  the  east. 

Q.  Will  you  describe,  in  a  general  way,  the  locality  around 
that  house  and  that  garage  down  to  Arch  Street?  A.  This  house 
stands,  I  should  say,  about  four  or  five  hundred  feet  north  of 
Plainfield  Street.  There  is  a  driveway  running  between  Plain- 
field  and  Arch  streets  on  the  west  side  of  this  house.  .  This  house 
stands  — 

Q.  Pardon  me  for  a  moment.  Is  Round  Hill  what  the  name 
indicates  —  a  hill  —     A.  Yes,  sir. 

Q.     — a  somewhat  rounded  hill?     A.   Yes,  sir. 

Q.  And  this  driveway  that  you  speak  of  going  from  Plainfield 
Street  to  Arch  Street,  does  that  ascend  to  the  crest  of  the  hill? 
A.  It  does. 

Q.  And  then  curves  down  towards  Arch  Street?  A.  Slopes 
down  and  curves  to  the  right,  and  goes  over  into  Arch  Street. 

Q.  Now  if  you  will  proceed.  A.  This  is  the  second  house  on 
this  driveway.  To  the  west  of  that  is  this  building  that  is  used 
as  a  garage  — 

Q.  Now,  Captain,  if  you  will  pardon  me,  is  that  to  the  west? 
A.  I  should  say  to  the  east.  To  the  east  of  this  is  this  building 
that  is  used  as  a  garage,  and  to  the  northeast  of  that  the  hill 
slopes,  and  there  are  several  trees,  some  of  them  larger  than 
others,  which  — 

Q.  When  you  use  "slope"  do  you  mean  downward?  A. 
Downward,  yes,  sir;  going  down  towards  Arch  Street  and  to  the 
rear  yards  of  the  buildings  on  the  south  side  of  Arch  Street  this 
hill  slopes  downward  and  there  are  several  trees. 

Q.  And  at  the  base  of  the  hill  is  there  any  fence?  A.  There 
veral  fences. 

Q.  Crossing  the  fence  what  do  you  enter?  A.  You  enter  a 
yard,  and  if  you  continue  along  to  the  east  it  will  bring  you  out 
on  to  the  Main  Street;  if  you  would  turn  and  go  to  the  north 
it  would  bring  you  to  Arch  Street. 

Q.  Then  entering  on  Arch  Street  what  direction  do  you  take 
to  go  to  Main   Street'/     A.   You  go  east. 

Q.  If  you  went  south  on  Main  Street  would  you  finally  come 
to  a  street  known  as  Church  Street?     A.   You  would. 

Q.  And  on  what  side  of  Main  Street  is  that?  A.  That  is  on 
the  east  side  of  Main  Street. 

Q.   Extending  in  what  direction?     A.  Extending  east. 
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Q.  If  you  pursue  that  street  easterly  what  street  do  you  come 
to?     A.  It  takes  you  to  North  Street. 

Q.  And  does  North  Street  run  parallel  with  Main  Street?  A. 
It  does. 

Q.  Proceeding  on  North  Street  in  a  southerly  direction  what 
street  would  you  come  to?     A.  Carew  Street. 

Q.  And  how  does  that  run?     A.  That  runs  east  and  west. 

Q.  From  what  street  does  it  have  its  beginning?  A.  From 
Main  Street,  and  runs  clean  to  the  —  oh,  it  runs  a  couple  of 
miles  out. 

Q.  But  it  begins  on  Main  Street?     A.  It  begins  on  Main  Street. 

Q.  If  you  proceeded  easterly  on  Carew  Street  would  you 
ultimately  reach  Chestnut  Street?  A.  That  would  be  the  first 
street  off  of  Carew  Street  to  the  right. 

Q.  And  does  Chestnut  Street  run  parallel  with  Main?  A.  It 
does;  it  runs  both  right  and  left  off  of  Carew  Street. 

Q.  You  know  where  the  Kimball  Hotel  is,  of  course,  Captain? 
A.  I  do. 

Q.  Proceeding  down  Chestnut  Street  would  you  finally  come 
to  that  hotel?     A.  You  would. 

Q.  At  what  street?  A.  At  the  southeast  corner  of  Bridge  and 
Chestnut  Street. 

Q.  And  then  if  you  turned  to  your  right  and  went  west  on 
Bridge  Street  could  you  cross  the  river,  —  the  Connecticut  River? 
A.  Yes,  sir. 

Q.  And  enter  what  town?     A.  West  Springfield. 

Q.  Do  you  know  whether  there  is  a  police  signal  box  at  the 
corner  of  Main  and  Bradford  streets?  A.  There  is.  It  stands 
almost  in  front  of  the  Memorial  Church  property. 

Q.  Do  you  recall  the  morning  of  Tuesday,  April  5?     A.  I  do. 

Q.  At  7  o'clock  that  morning  and  a  few  minutes  before  and  a 
few  minutes  afterward  where  were  you?  A.  I  was  in  the  vicinity 
of  Handy's  wholesale  meat  house  on  Hampden  Street. 

Q.  To  get  it  into  the  record,  that  is  run  by  whom?  A.  By 
H.  L.  Handy  Company. 

Q.  Were  there  any  persons  with  you  at  that  place?  A.  There 
were. 

Q.  Who  were  they?  A.  State  detectives  Bligh  and  Flynn,  Mr. 
Leith,  Norton  and  Murray  of  the  Pinkerton  Detective  Agency. 

Q.  What  time  did  you  arrive  there  that  morning?  A.  About 
five  minutes  past  7  in  the  morning. 

Q.  Prior  to  your  arrival  at  the  Handy  plant  had  you  given 
any  orders  to  any  of  your  officers?     A.  I  had. 
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Q.  Who  were  they?  A.  Inspectors  Raiche  and  St.  Ledger  and 
Detective  McKay. 

Q.  In  consequence  of  orders  given  by  you  where  did  they  go? 
A.  They  went  to  the  Graves  Paper  Company  in  West  Spring- 
field, just  beyond  the  bridge,  —  the  corner  of  Bridge  Street  and 
Porter  Avenue. 

Q.  Xow,  did  you  that  morning  see  Bertram  G.  Spencer?  A. 
I  did. 

Q.  Where?     A.  In  H.  L.  Handy's  wholesale  meat  house. 

Q.  At  what  time  did  you  first  see  him?  A.  It  was  very 
shortly  after  7  o'clock. 

Q.  You  mean  by  that  how  many  minutes?  A.  Two  or  three 
minutes  after  7. 

Q.  For  what  purpose  did  he  come  to  the  shop? 

Mr.  Stapletox.     Wait  a  minute. 

Q.   Was  he  then  employed  there?     A.   He  was. 

Mr.  Stapletox.     I  object  to  this. 

Mr.  Callahax.  I  do  not  see  what  possible  objection  there 
can  be  to  that. 

The  Court.  He  may  state,  if  he  knows,  whether  the  defend- 
ant was  employed  at  Handy's  place. 

Mr.  Stapletox.  I  suppose  he  is  going  to  prove  that  he  was 
arrested.      We  don't  deny  that  he  was  arrested. 

Mr.  Callahan.  Even  if  you  don't  deny  it  that  doesn't  pre- 
vent us  from  proving  it  in  our  own  way. 

Mr.  Stapletox.  I  do  not  think  that  is  any  proof  of  crime,  — 
that  he  was  or  was  not  arrested. 

Q.  You  say  he  was  employed  at  Handy's?  A.  He  was  em- 
ployed at   H.   L.   Handy's. 

Q.  Did  you  observe  him  make  any  change  in  his  garments? 
A.    I  did  not. 

Q.  Had  he  made  any  change  in  his  garments  at  any  time?  A. 
!!.■  did. 

Q.  What  did  he  do?  A.  He  removed  a  frock  commonly 
known  as  a  butcher's  frock,  —  a  frock  that  covers  the  clothing, 
coming  down   to  the  knees,   as  you  find  them  wearing  in  meat 

Q.   You  say  he  removed  that?     A.   He  had  that  on. 

Q.  And  later  did  he  remove  that?  A.  I  saw  him  without  it, 
BIT.      ^  es,   >ir,   lie  did   remove  it. 

Q.    Xow,  was  he  placed  under  arrest  there?     A.   He  was. 

Q.  Who  placed  him  under  arrest?  A.  State  Officers  Flvnn  and 
BliKh. 
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Q.  Were  you  present  and  within  hearing  when  they  made  the 
arrest?     A.  I  was  present  but  not  in  hearing. 

Q.  Immediately  after  the  arrest  was  made  what  did  you  do? 
A.  I  immediately  went  to  the  office  of  the  Springfield  Brewing 
Company,  just  through  the  alleyway  on  to  Fort  Street,  and  tele- 
phoned to  the  Glazed  Paper  Company  in  West  Springfield. 

Q.  Telephoned  to  whom?  A.  To  Inspector  St.  Ledger.  He 
answered  the  telephone. 

Q.  Then  what  did  you  do?     A.  I  gave  them  instructions  — 

Q.  I  don't  care  about  the  instructions.  What  did  you  do 
then?  A.  I  came  out  of  the  office  and  followed  along  down  to 
Water  Street  to  Court,  up  Court  to  the  police  station,  and  into 
the  police  station. 

Q.  At  that  time  on  your  journey  to  the  police  station  did  you 
see  anything  of  Spencer?     A.  I  was  right  behind  him. 

Q.  In  whose  custody  was  he  then?  A.  Officers  Flynn  and 
Bligh  had  hold  of  him. 

Q.  Where  did  you  rejoin  them?  A.  Just  about  the  time  they 
got  to  Water  Street.  I  rushed  ahead  and  telephoned,  and  it 
took  them  a  minute  or  two  to  come  on  to  Fort  Street. 

Q.  Now,  did  you  have  any  conversation  with  the  defendant 
at  that  time,  or  hear  any  conversation  that  he  had  with  any 
other  person  in  your  presence?  A.  He  didn't  say  anything  on 
the  way  to  the  station. 

Q.  At  the  station  did  you  have  some  conversation  with  him? 
A.  Yes,  I  did. 

Q.  Will  you  please  state  it?  A.  He  was  brought  into  the 
office,  and  Detectives  Flynn  and  Bligh  and  Mr.  Norton  and 
Murray  and  myself  were  in  the  office.  He  turned  to  me  and 
asked  me  what  he  was  charged  with.  I  told  him  that  he  was 
charged  with  the  murder  of  Miss  Blackstone  in  the  Dow  house 
on  Round  Hill  last  Thursday  night.  He  said,  "Mr.  Boyle,  you 
are  making  a  serious  mistake.  I  am  an  innocent  man  and  I 
can  prove  where  I  was  that  night."  I  asked  him  if  he  wanted 
to  tell  me  where  he  was  I  would  like  to  have  him.  He  said  he 
left  home  about  7  o'clock  that  evening,  came  across  the  bridge 
over  into  the  city,  went  to  Jenson's  candy  store  and  purchased 
some  candy  from  a  tall  girl  with  blond  hair;  he  came  down 
Main  Street  to  Bridge  and  walked  over  towards  West  Spring- 
field; at  the  corner  of  Bridge  and  Water  streets  he  met  Officer 
Goldrick.  He  stood  talking  with  him  for  a  few  minutes  and 
then  went  home,  arriving  home  he  thought  about  half-past  8. 
He  went  to  bed  at  9  o'clock  and  remained  in  bed  all  night.     A 
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little  later  Officers  McKay,  St.  Ledger  and  Raiche  arrived  at 
the  police  station  with  a  large  quantity  of  jewelry  and  a  re- 
volver and  flash  light.  I  spread  that  jewelry  out  on  a  roll-top 
desk.  Previous  to  that  I  wish  to  state  that  I  had  telephoned 
to  Miss  Dow  and  notified  them  to  come  to  the  police  station. 
Shortly  after  the  jewelry  arrived  Miss  Lucy  Dow  and  her  mother, 
Mrs.  Dow,  arrived.  "While  looking  over  the  jewelry  Lucy  Dow 
picked  that  belt  up  and  said,  "Why,  mother,  that  is  my 
belt." 

Mr.  Stapleton.     I  ask  to  have  that  stricken  out. 

Q.  Was  he  then  present?     A.   No,  sir. 

Mr.  Callahan.     I  agree  that  that  may  be  stricken  out. 

Q.  Avoid  any  conversation,  Captain,  when  the  defendant  was 
not  present. 

The  Witness.  Miss  Lucy  Dow  identified  the  belt  and  the 
brooch  pin,  —  this  pin  in  evidence.  I  brought  them  in  to  where 
Spencer  was,  and  they  could  identify  Spencer  only  as  to  height 
and  build. 

Q.  Was  he  there  then?     A.  Yes,  sir. 

Q.  When  they  made  any  remarks  about  it?  A.  They  made  no 
remarks  any  more  than  they  said,   "That  is — " 

Q.  You  may  eliminate  that. 

Mr.  Stapleton.     That  may  be  stricken  out? 

The  Court.     Stricken  out. 

The  Witness.  They  made  this  remark  I  speak  of.  They 
said  that  that  man  was  about  the  height  and  build  — 

Q.  When  he  was  present?  A.  When  he  was  present;  but  they 
couldn't  go  no  further. 

Mr.  Stapleton.     I  ask  to  have  that  stricken  out. 

The  Court.     I  think  that  may  be  stricken  out. 

Mr.  Callahan.     A  statement  in  his  presence? 

The  CoUBT.     Yes. 

Mr.  Callahan.     Very  well. 

The  Court.  I  don't  think  he  was  called  upon  to  make  any 
reply,  under  the  circumstances. 

Mr.  Callahan.     All  right. 

Q.  Proceed,  Captain.  A.  I  then  went  back  into  the  room 
where  Spencer  was,  and  had  this  belt  and  buckle,  or  brooch, 
with  watches  and  other  things  taken  from  the  house.  I  asked 
where  he  got  that  belt.  He  said  that  he  bought  that  belt  about 
four  years  ago  — 

Q.  Pardon  me.  Are  you  now  alluding  to  the  Indian  bead 
belt  —     A.   I  am. 
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Q.     —  in  evidence  as  Exhibit  5?     A.  I  am. 

Q.  Proceed.  A.  He  said  that  he  purchased  that  belt  in 
Albuquerque,  New  Mexico,  about  four  years  ago,  from  an  In- 
dian woman  who  was  at  the  railroad  station.  He  said  that  he 
was  on  his  way  from  Oakland,  California,  east;  that  he  saw  this 
woman,  who  was  peddling,  and  that  he  purchased  that  belt 
from  her,  but  didn't  recall  how  much  he  paid  for  it.  I  showed 
him  the  brooch,  and  he  said  that  he  bought  that  brooch,  with 
a  lot  of  other  jewelry,  that  a  fellow  had  about  six  or  seven 
months  previous  to  that,  in  Worthington  Street,  about  two  doors 
nearer   Main   Street   than    Deane's   pawnshop   was.     He   said  — 

Q.  You  are  now  alluding  to  the  pin,  or  brooch,  in  evidence  as 
Exhibit  6?  A.  Yes,  sir.  He  said  that  brooch  was  of  the  lot 
that  he  purchased  from  that  fellow.  When  asked  who  the  fellow 
was  he  said  he  didn't  know  him;  never  saw  him  before,  but  it 
was  a  fellow  that  would  weigh  —  was  about  twenty-eight  years 
old,  about  5  feet  9,  and  would  weigh  about  160.  That  is  all 
•the  conversation  I  had  with  him.  It  was  pretty  near  1  o'clock 
then  and  I  sent  him  out  into  the  lockup,  and  he  had  his  dinner. 

Q.  Did  you  have  further  conversation  with  him  that  day?  A. 
No,  sir.     I  was  busy  with  other  matters  that  day. 

Q.  Did  you  have  further  conversation  with  him  along  toward 
the  evening  of  that  day?  A.  I  did.  It  was  along,  I  think,  about 
4  o'clock  he  told  me  that  his  head  ached,  and  he  wanted  I  should 
give  him  something  for  his  headache.  I  told  him  we  didn't  have 
anything  excepting  what  we  would  give  people  who  were  suffer- 
ing from  alcoholism,  and  that  I  would  call  in  the  city  physician 
if  he  wanted  to  see  him. 

Q.  And  did  you  call  the  city  physician?     A.  I  did. 

Q.  And  did  the  city  physician  come  there?     A.  Yes,  sir. 

Q.  Who  is  city  physician?     A.  Joseph  N.  Boyer. 

Q.   Did  you  see  him  again  that  evening  or  night?     A.  No,  sir. 

Q.  When  did  you  next  see  him?  A.  About  8  o'clock  on  the 
morning  of  April  6. 

Q.  Where  did  you  then  see  him?  A.  I  first  saw  him  in  his 
cell  in  the  lockup,  police  headquarters. 

Q.  Did  you  have  some  conversation  with  him  at  that  time? 
A.  Yes,  sir. 

Q.  State  it?  A.  I  said,  "Spencer,  do  you  want  to  see  me?" 
And  he  said,  "Yes,  Mr.  Boyle." 

Q.  Go  ahead,  Captain.  A.  "I  want  to  talk  with  you,"  he 
says,  "and  talk  with  you  alone."  I  said,  "All  right."  I  got 
the  key  and  took  him  from  the  cell  over  into  another  part  of 
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the  building  known  as  the  detention  room.  We  both  went  into 
the  detention  room.  I  closed  the  steel  door.  There  is  also  a 
wood  door  on  the  room.  He  asked  me  to  close  that.  I  did. 
He  looked  up  and  saw  that  the  transom  was  open,  and  he 
asked  me  to  close  the  transom,  which  I  did.  "Now,"  he  said, 
"Mr.  Boyle,  I  want  to  tell  you  my  whole  life  story."  "Well," 
I  said,  "Spencer,  you  are  not  obliged  to  tell  me  your  life's  story 
or  say  anything."  He  said,  "  If  your  conscience  troubled  you 
as  much  as  mine  did  all  night  you  would  want  to  tell  your  story 
to  somebody."  "Well,"  I  says,  "anything  you  say  to  me  I  will 
testify  to  in  court  if  necessary."  He  says,  "You  can  tell  who  you 
wish  or  testify  at  any  time  you  wish."  He  said  that  when  he 
was  a  small  boy  that  his  father  used  to  beat  him  severely,,  and 
on  one  occasion,  that  his  father  struck  him  with  the  butt  end 
of  a  whip  over  the  head,  and  broke  the  whip  stock  and  left 
him  lying  in  his  own  blood.  He  said  that  his  mother  found 
him  there  and  supposed  that  he  was  dead.  He  said  that  his  father 
abused  him  from  time  to  time,  and  that  when  he  was  first  — 
when  he  was  fourteen  years  old  the  first  thing  that  he  had 
ever  stolen  was  a  jackknife  from  one  of  the  local  stores  in  the 
town  where  he  was  born.  He  said  he  went  in  there  one  day  to 
buy  some  jackknives  and  he  stole  one,  and  ever  since  then,  he 
said,  he  had  stolen  from  every  place  that  he  had  been  in  all 
over  the  country.  He  says,  "I  am  the  man,"  he  said,  "who  has 
been  going  into  those  different  houses,  wearing  the  mask,  and 
the  man  that  the  papers  have  been  speaking  about  burglarizing 
those  houses."  When  he  came  to  this  night  of  April  —  March 
31,  he  stopped.  I  said  to  him,  "Spencer,  where  did  you  get 
that  belt?"  He  hesitated  for  a  moment  and  he  says,  "Mr. 
Boyle,  that  belt  came  out  of  the  Dow  house."  And  he  says, 
"  I  am  the  man  who  was  in  that  house  that  night  and  shot 
those  women." 

Q.  You  are  now  alluding  to  the  Indian  bead  belt?  A.  Yes, 
sir. 

Q.  Go  on.  A.  I  said,  "  What  time  did  you  leave  home  that 
night?"  He  said,  "I  left,  home  about  7  o'clock  and  went  to  a 
point  in  West  Springfield  just  across  from  the  bridge  near  the 
watering  trough,  and  took  a  West  Springfield  car  that  went 
Mound  through  West  Springfield  and  over  the  North  End  bridge 
and  stopped  at  a  white  post  just  east  of  the  railroad  bridge." 
That  is  really  opposite  this  driveway  going  up  to  the  Dow  house. 
He  said  he  went  up  to  the  Dow  house  and  tried  first  all  the 
Windows  and   found   that  they  were  fastened,  until  he  came  to 
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one  that  he  found  unfastened.  He  "went  to  the  rear  of  this 
shed,  removed  his  overcoat,  his  inside  coat,  his  black  derby  hat 
and  his  shoes,  he  telling  me  that  he  was  dressed  with  his  old  — 
with  his  working  trousers,  with  his  best  coat,  —  with  his  best 
coat  and  vest,  his  overcoat  and  derby  hat.  He  removed  those 
and  took  the  black  soft  hat  from  his  overcoat  pocket,  put  that 
on,  put  on  a  black  handkerchief  so  that  it  covered  the  lower 
part  of  his  face,  went  to  this  house,  opened  the  window  and 
went  in.  After  getting  in,  he  flashed  his  light  around  and  saw  a 
door. 

Q.  Had  he  spoken  up  to  that  time  of  a  light?  A.  Yes.  He 
said  he  had  his  flash  light,  had  his  flash  light  with  him,  and  his 
revolver  and  belt,  and  that  his  revolver  was  in  the  holster  in 
his  belt.  He  opened  that  door  and  found  that  led  into  a  closet. 
He  flashed  his  light  around  there  some  time  and  saw  a  bureau. 
He  opened  the  bureau  drawer,  found  this  bead  belt,  brooch,  and 
a  bluish  sort  of  a  stone,  an  unset  stone.  He  put  those  in  his 
pocket  and  went  from  there  into  a  hall,  from  the  hall  into  the 
dining  room,  from  the  dining  room  into  a  doorway  leading  into 
a  room  where  four  women  were  sitting  about  a  table,  playing 
some  sort  of  a  game.  One  of  the  women  saw  him  and  screamed. 
He  demanded  their  money;  using  just  this  language,  he  says, 
"I  think  I  said  'I  want  your  money.'"  They  all  jumped  up 
and  screamed,  and  one  of  them  grabbed  him;  another  woman 
grabbed  a  chair,  and  he  said  that  he  hadn't  touched  his  gun  up 
to  that  time.  He  thought  he  heard  voices  in  every  direction 
and  thought  that  the  house  was  surrounded,  and  it  came  to  him 
to  grab  his  gun  and  shoot  his  way  out,  or  he  would  be  captured. 
He  grabbed  his  gun  and  he  shot,  and  went  out  the  front  door 
on  to  the  front  porch,  jumped  over  the  railing  on  to  the  ground, 
and  from  there  he  went  back  of  this  building,  got  his  shoes  and 
his  clothing  that  he  had  discarded,  ran  down  a  hill  through  the 
woods  until  he  came  to  a  large  chestnut  tree.  He  sat  at  the 
foot  of  that  tree,  put  on  his  shoes  and  his  other  clothing,  took 
off  his  mask  and  hat,  put  them  in  his  pocket,  went  down  through 
and  over  a  fence  and  on  to  Main  Street  almost  opposite  Ban- 
croft. He  started  and  he  went  south  on  IVIain  Street,  and  he 
said  that  he  saw  Officer  Jim  Dowling,  a  man  whom  he  knew 
well,  —  used  to  work  on  the  street  railway  with  him,  —  standing 
at  the  police  signal  box.  He  didn't  want  to  go  by  him.  He 
turned  and  went  up  Church  Street  to  North,  from  North  south 
on  Carew,  from  Carew  to  Chestnut  Street,  from  Chestnut  Street 
home,  —  down  Bridge  Street,   over  the  bridge  to  West  Spring- 
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field  and  to  his  home  in  Porter  Avenue.  He  arrived  home,  he 
thought,  about  a  quarter  of  nine.  He  went  into  the  house  and 
into  his  bedroom,  closed  the  door,  after  taking  off  his  coat  and 
hat,  took  out  his  revolver,  cleaned  it,  reloaded  it.  He  found 
two  empty  shells.  He  reloaded  it,  placed  it  under  his  pillow, 
and  also  placed  his  flash  light  under  the  pillow,  and  he  left  the 
black  handkerchief  out  in  the  hallway,  in  the  rear  hall,  he 
thought,  in  his  coat  pocket.  He  said  he  waited  around  until 
his  wife  went  to  bed.  He  took  this  black  soft  hat  and  put 
it  in  the  stove,  there  being  a  coal  fire,  and  he  thought  it  burned 
up,  as  there  was  a  coal  fire  in  the  stove  and  his  wife  usually 
made  the  fire  in  the  morning  when  she  got  up,  and  he  didn't 
hear  her  say  —  never  heard  her  say  anything  about  the  hat. 
He  went  to  bed  shortly  after  9  o'clock  and  slept  soundly  all 
night;  got  up  next  morning  at  6.15,  went  to  work  at  Mr. 
Handy's,  and  had  been  to  work  there  until  the  day  of  his 
arrest. 

Q.  Did  he  say  at  what  hour  he  arrived  home  that  night?  A. 
He  thought  about  quarter  of  9. 

Q.  Did  he  mention  any  other  hour  than  quarter  to  9?  A.  He 
did;  he  said  that  it  was,  as  he  thought,  between  a  quarter-past 
8  and  a  quarter  to  9,  but  thought  nearer  a  quarter  of  9. 

Q.  Xow,  during  this  conversation,  Captain,  was  any  person 
present  other  than  yourself  and  him?  A.  No,  sir;  we  were  all 
alone. 

Q.  Did  the  door  transom  remain  closed?  A.  Yes,  sir.  I  said 
to  him,  after  making  that  statement,  I  said,  "Are  you  willing 
to  dictate  that  to  a  stenographer?"  He  says,  "I  am,  Mr. 
Boyle;"  he  says,  "I  will  tell  anybody  this  story  that  I  have 
told  you."  I  called  our  stenographer  and  started  to  take  the 
statement,  but  we  didn't  take  it. 

Q.  Why?  A.  I  found  that  our  stenographer  was  looking  at 
him  and  listening  instead  of  writing  what  he  said,  and  when  I 
upbraided  him  for  not  taking  his  statement  he  said,  "Mr.  Boyle, 
it  is  the  first  time  I  was  ever  — " 

Q.  I  don't  care  what  he  said.     A.  Very  well. 

Q.  Then  you  abandoned  your  attempt  to  have  him  take  it? 
A.  Yes. 

Q.  Go  ahead  and  tell  what  followed.  A.  I  went  upstairs  and 
made  a  complaint  against  him  for  the  murder  of  Miss  Black- 
stone.  He  was  arraigned,  and  after  he  was  arraigned  he  was 
brought  downstairs. 

Q.  We  are  now  coming  to  the  following  day,  Thursday,  or  did 
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you  mean  that  was  Wednesday  morning?  A.  He  was  arraigned 
on  the  6th. 

Q.  -All  right,  go  on.  A.  He  returned  to  the  detention  room 
that  day.  Several  officers  talked  with  him;  in  fact,  I  talked 
with  him  myself  later  in  the  afternoon.  He  spoke  of  losing  his 
locket  and  remembered  where  he  lost  his  locket. 

Q.  Now,  will  you  state  what  he  said  about  a  locket?  A.  He 
said  —  I  had  asked  him  previous  to  that  if  he  hadn't  lost  a 
locket,  and  he  said  that  he  had.  He  said  I  remember  very  well 
the  night  I  lost  that  locket. 

Q.  Did  you  show  him  the  locket?  A.  No,  sir,  I  did  not;  I 
described  it  to  him;  I  didn't  have  the  locket  in  my  possession 
at  that  time.  He  said  that  he  remembered  very  well  where  he 
lost  that  locket.  He  said  it  was  where  he  attempted  to  enter  a 
house  on  School  Street.  He  brought  a  ladder  from  the  rear  yard 
and  placed  it  against  a  porch.  As  he  went  along  he  saw  the 
wind  blowing  some  lace  curtains  outside;  that  the  window  was 
open.  The  windows  on  the  ground  floor  were  fastened;  he  went 
to  the  rear  of  the  yard  and  found  a  ladder;  he  carried  that 
ladder  to  the  side  of  the  house  and  placed  it  against  the  porch, 
and  as  he  ascended  the  ladder  it  slipped  a  little  and  made  some 
noise.  He  said  he  saw  a  woman  come  to  the  window  first,  and 
then  a  man.  He  immediately  thought  that  he  would  be  cap- 
tured, and  he  dropped  off  the  ladder,  wrapping  his  legs  and 
arms  around  it  and  slid  to  the  ground.  Afterwards  he  found 
that  he  had  lost  his  locket.  He  said  he  knew  that  if  the  locket 
was  found  it  would  lead  to  his  capture,  as  his  initials  were  on 
the  locket,  and  his  mother's  and  sister's  pictures  were  in  it.  He 
said  that  it  disturbed  him  a  good  deal  that  day,  and  he  went 
back  the  next  night,  but  said  he  laid  low  for  fear  that  it  would 
lead  to  his  detection,  and  finally  decided,  after  waiting  so  long, 
that  it  hadn't  been  found  and  never  had  been  turned  over  to 
the  police;  and  this  was  the  first  job  that  he  did  after  losing 
the  locket.  He  said  the  reason  why  he  stole  was  that  he 
liked  a  nice  home  and  nice  things,  and  he  was  not  earning 
money  enough  to  support  the  kind  of  a  home  that  he  wanted. 
He  said  he  often  thought  that  he  would  like  to  try  and  blow 
open  a  bank  and  get  a  lot  of  money,  but  he  didn't  know  where 
to  get  the  explosives  or  how  to  go  at  it;  and  he  said  that 
he  didn't  have  anything  in  his  house  but  what  was  stolen 
or  purchased  from  stolen  money  —  from  money  that  he  had 
stolen    or   property    that  he   had   stolen   and    sold,    and    bought 
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what    thing9  was  in    his    house   from    the   proceeds    of   his    bur- 
glaries. 

Q.  Now,  Captain,  before  we  come  to  the  next  morning,  had 
you  made  any  reference  at  that  time  to  anything  else  taken  from 
the  Dow  house  besides  the  Indian  bead  belt  and  the  brooch?  A. 
He  did;  I  believe  I  testified  to  his  telling  me  — 

Q.  I  didn't  catch  it;  will  you  testify  what  he  said,  in  a  general 
way?  A.  He  told  me  that  he  got  a  bluish  or  a  mottled  colored 
pin;  he  thought  it  was  a  bluish  colored  pin  —  or  stone,  I  should 
say;  unset  9tone.  And  he  said  that  that  was  in  the  box,  the 
last  he  saw  of  it,  at  his  home  where  the  brooch  and  other  pieces 
of  jewelry  were. 

Q.  During  that  day,  Wednesday,  were  other  persons  besides 
Mrs.  Dow  and  Lucy  brought  face  to  face  with  him?  A.  Yes,  sir, 
there  was  Miss  Rogers  —  well,  there  was  a  great  number  of 
people,  in  fact  there  were  swarms;  everybody  was  brought  there 
whose  house  he  had  said  that  he  had  entered. 

Q.  In  some  cases  was  their  property  in  the  station,  their 
property  that  had  been  stolen?  A.  Yes,  sir.  Also  people  from 
Greenfield,  White  River  Junction  and  Brattleborough  had  been 
there  and  saw  him  and  identified  property. 

Q.  Did  you  see  him  about  12  that  night?     A.  No,  sir. 

Q.  You  saw  him  the  next  morning,  you  were  saying?  Did 
you  start  to  tell  about  the  next  morning?  A.  I  believe  that 
that  finished  the  6th;  I  was  starting  on  the  7th. 

Q.  All  right,  proceed.  A.  The  7th,  the  morning  of  the  7th,  I 
saw  him  and  told  him  that  I  was  going  to  have  Miss  Niles,  one 
of  the  court  stenographers,  take  his  statement  if  he  was  willing 
to  state  it.     He  said  — 

Q.  Where  was  this  conversation?  A.  In  the  detention  room 
at  police  headquarters. 

Q.  Was  there  anybody  else  besides  you  and  he  present  at  that 
time?     A.  I  am  not  positive. 

Q.  Well,  go  on.  A.  I  hardly  think  there  was,  because  he  told 
me  the  day  before  that  he  was  willing  to  make  that  statement 
anywhere  and  at  any  time.  I  told  him  that  I  had  sent  for  Miss 
Niles  to  be  there  at  9  o'clock,  and  he  said,  "All  right."  Miss 
Niles  arrived  at  our  office  at  9  o'clock  in  the  morning  or  a  little 
before  9  — 

Q.  Xow,  if  you  will  pardon  me,  Captain,  before  her  arrival 
did  you  say  anything  to  him  concerning  his  rights?  A.  I 
did. 
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Q.  You  might  state  that.  A.  I  told  him  he  was  not  obliged  to 
make  any  statement,  and  that  any  statement  he  would  make 
would  be  used  against  him;  and  he  said,  "You  can  use  that 
statement  anywhere  at  any  time  that  you  want;  I  am  perfectly 
willing  to  make  it"  —  and  making  it  freely,  of  his  own  free  will. 
I  took  him  to  our  office,  and  State  Detective  Flynn,  Bligh  and 
myself  were  there  with  Miss  Niles.  I  started  in  by  asking  him 
his  name,  he  telling  me  his  name,  —  it  was  Bertram  Gager 
Spencer,  —  and  in  substance  he  repeated  the  same  story  there 
and  then  that  he  had  told  me  previously. 

Mr.  Stapleton.     Excuse  me,  was  that  taken  down? 

The  Witness.  Yes.  It  was  not  taken  —  there  were  some 
things  that  wasn't  taken  down  in  the  statement  that  he  had 
told  me  in  the  detention  room. 

Mr.  Stapleton.  Well,  what  was  taken  down  in  typewriting 
—  shorthand  —  I  think  ought  to  be  put  in  as  it  was  taken 
down,  and  not  his  recollection  of  it. 

Mr.  Callahan.  We  intend  to  offer  the  stenographer  who 
was  present  and  heard  the  conversation  between  the  captain  and 
the  defendant. 

Q.  Captain,  after  the  statement  was  completed  by  the  defend- 
ant, did  you  later  receive  what  purported  to  be  a  typewritten 
copy  of  it?     A.  I  did. 

Q.  Did  you  examine  that  copy?     A.  I  did. 

Q.  When  did  you  examine  it?  A.  The  day  which  I  received 
it,  which  I  think  it  was  on  the  7th  or  8th. 

Q.  Was  it  on  the  same  day  that  he  made  the  statement  or 
later?     A.  No,  sir;  it  was  a  day  later. 

Q.  Did  you  read  it  over?     A.  I  did. 

Q.  Was  it  correctly  transcribed?     A.  It  was. 

Mr.  Callahan.  Have  you  any  objection  to  his  using  that 
as  a  memorandum? 

Mr.  Stapleton.  I  object  to  this  going  in,  on  the  ground 
that  it  was  not  freely  and  voluntarily  made.  I  do  not  care  to 
offer  any  evidence  about  it. 

The  Court.  Is  your  only  objection  to  it  that  it  was  not 
freely  and  voluntarily  made,  and  that  it  was  made  under  duress 
or  with  hope  of  reward? 

Mr.  Stapleton.     Yes,  your  Honor. 

Mr.  Callahan.     I  will  fix  that  by  putting  two  questions. 

The  Court.  You  don't  object  to  it,  Mr.  Stapleton,  on  the 
ground  that  the  stenographer  who  took  it  is  not  here  with  her 
original   notes? 
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Mr.  Stapletox.  No.  I  understand  she  is  coming.  I  ob- 
ject on  the  ground  of  its  not  being  voluntarily  made,  if  your 
Honor  please. 

The  Court.     You  may  proceed. 

Q.  Captain,  before  taking  up  this  written  statement  I  desire 
to  ask  you  if  at  any  time  anything  in  the  nature  of  a  threat  was 
said  to  the  prisoner?     A.  No,  sir. 

Q.  Was  anything  said  to  him  that  held  forth  hope  of  reward 
of  any  sort  to  him?     A.  Nothing. 

Mr.  Stapletox.     I  ask  your  Honor  to  rule  on  it. 

The  Court.  Well,  I  understand  that  no  objection  is  made  by 
the  defendant  to  this  statement  provided  it  was  freely  and  vol- 
untarily made. 

Mr.  Stapletox.  Provided  the  Court  finds  it  was  freely  and 
voluntarily  made.  That  is  the  only  ground  upon  which  I  ob- 
ject. I  don't  object  to  it  on  the  ground  that  he  is  using  the 
typewritten  copy  to  refresh  his  memory.  I  object  to  that  be- 
cause I  should,  —  I  would  prefer  to  have  it  strictly  accurate 
if  it  goes  in  at  all,  —  but  I  object  to  it  on  the  ground  of  its  not 
being  voluntarily  made. 

The  Court.  Well,  I  will  admit  the  statement  with  the  under- 
standing that  if  the  jury  should  find  that  this  statement  was 
not  freely  and  voluntarily  made  that  they  should  disregard  it. 

Mr.  Stapletox.  If  your  Honor  please,  I  should  like  to  re- 
serve my  rights.  I  want  to  object  to  any  part  of  this  statement 
which  may  appear  to  be  immaterial  later. 

Mr.  Callahax.     Certainly. 

The  Court.  I  do  not  understand,  then,  Mr.  Stapleton,  that 
you  desire  to  save  an  exception  to  the  ruling  which  I  have  made, 
that  the  statement  may  be  admitted. 

Mr.  Stapletox.  I  have  not  saved  any  exception  to  it.  I 
suppose  the  evidence,  if  your  Honor  believes  it  warrants  it  — 

The  Court.  Well,  I  do  not  care  to  say  anything  more  about 
it  than  I  have. 

Mr.  Callahax.     Then  there  is  no  exception  to  it. 

The  Court.  Counsel  for  the  prisoner  reserves  the  right,  when 
it  is  read,  to  object  to  such  portions  of  it  as  he  may  regard  as 
immaterial  or  incompetent. 

Mr.  Stapletox.  If  your  Honor  would  permit  me  to  change 
that;  I  would  like  to  save  an  exception,  and  save  the  defend- 
ant's rights,  this  being  a  capital  case. 

The  COUBT.  Very  well;  but  your  objection  is  limited  to  what 
you  have  previously  stated,  however. 
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Mr.  Stapleton.     To  its  being  freely  and  voluntarily  made? 

The  Court.     Yes. 

Mr.  Stafleton.     Yes,  your  Honor. 

Q.  Captain,  will  you  tell  the  jury  what  the  statement  made 
by  Spencer  on  the  morning  you  have  referred  to  was?  [Handing  a 
typewritten  transcript  to  witness.]  A.  It  was  a  statement  stat- 
ing in  detail  how  he  arrived  at  the  Dow  house  and  of  the  shoot- 
ing of  Miss  Blackstone,  and  describing  in  detail  other  burglaries 
which  had  been  committed. 

Q.  Who  was  present?  A.  State  Officers  Flynn  and  Bligh,  Miss 
Niles  and  myself,  at  the  whole  confession. 

Q.  Later  did  other  officers  come  in?     A.  Yes,  sir. 

Q.  Who?  A.  State  Officer  McKay  and  Harry  Murray  of  the 
Pinkerton  Detective  Agency. 

Q.  Did  Mr.  Murray  arrive  anywhere  near  the  beginning  of  it? 
A.  No,  sir.  Mr.  McKay  arrived  along  about  the  time  that  Mr. 
Spencer  was  describing  the  revolver,  reading  to  us  its  make 
and  the  number,  and  remained  from  that  time  until  the  state- 
ment was  closed. 

Q.  Was  the  statement  made  in  narrative  form  or  made  through 
the  agency  of  question  and  answer?  A.  I  asked  most  of  the 
questions. 

Q.  What  did  he  do?     A.  He  answered;  Spencer  answered. 

Q.  Now,  Captain,  I  will  ask  you  to  tell  the  jury  what  that 
statement  was.     Proceed  with  the  statement. 

The  Court.  Well,  do  I  understand  that  you  are  now  offering 
the  contents  of  the  statement? 

Mr.  Callahan.  I  am  offering  the  witness'  testimony  to  what 
that  statement  was,  and,  as  I  understand  it,  may  it  please  the 
Court,  he  is  now  using,  without  objection  from  my  friend,  the 
typewritten  transcript  of  the  stenographer. 

The  Court.  Well,  I  understand  the  defendant  objects  to 
this  statement  and  has  excepted  to  its  admission,  and  my  present 
inquiry  now  is  whether  you  are  now  offering  the  statement  itself 
or  this  witness'  testimony  of  what  was  stated  by  the  defendant 
at  that  time. 

Mr.  Callahan.  I  am  offering  this  witness'  testimony  as  to 
what  the  statement  was. 

Mr.  Stapleton.  If  your  Honor  will  save  my  rights  on  that. 
I  object  to  that. 

Mr.  Callahan.  I  suppose  my  friend's  objection  and  excep- 
tion are  limited  to  the  —  to  the  statement  itself. 
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The  Court.  Up  to  this  time  this  statement  has  not  been 
offered. 

Mr.  Stapleton.     I  object  to  it. 

The  Court.  I  understand  you  have  already  objected  and 
excepted  to  its  admission,  and  I  understand  the  Commonwealth 
has  not  offered  it  up  to  this  time.  I  do  not  want  any  misunder- 
standing about  it.  The  Commonwealth  may  offer  the  statement, 
—  I  mean  the  printed  statement,  —  or  the  Commonwealth  may 
offer  the  testimony  of  this  witness  as  to  what  the  defendant 
said  at  that  time,  and  I  understand  the  latter  is  what  he  is  now 
doing. 

Mr.  Stapleton.     I  object  to  that. 

Mr.  Callahan.  I  understand  my  brother's  purpose  is  to  ob- 
ject to  any  confession  in  any  form. 

The  Court.     Yes. 

Mr.  Callahan.  This  objection  does  not  go  to  the  form  of 
the  testimony'/ 

Mr.  Stapleton.  Xot  to  the  form  of  the  testimony.  I  ob- 
ject to  the  confession. 

Mr.  Callahan.  On  the  ground  it  was  not  freely  and  volun- 
tarily made? 

The  Court.  But  the  previous  objection  and  exception  does 
not  relate  to  this  offer  of  proof  at  all. 

Mr.  Stapleton.     That  is  why  I  am  making  it  now. 

The  Court.  Yes,  that  is  the  reason  I  want  it  understood  so 
there  will  be  no  confusion  about  it.  Without  passing  upon  the 
written  statement,  which  has  not  been  offered,  it  seems  to  me 
it  is  competent  for  this  witness  to  testify  as  to  the  conversation 
which  he  had  with  the  defendant  on  this  occasion  referred  to; 
and  if  the  witness  desires,  it  seems  to  me  it  is  competent  for 
him  to  use  the  statement  for  the  purpose  of  refreshing  his  recol- 
lection. 

Mr.  Callahan.     To  which  my  friend  makes  no  objection? 

Mr.  Stapleton.  Not  to  his  using  the  statement  to  refresh 
his  recollection,  but  I  object  to  the  evidence  which  he  offers  of 
the  confession  or  statement  made  by  the  defendant. 

The  Court.     On  what  ground? 

Mr.  Stapleton.  On  the  ground  which  I  have  stated,  that  it 
was  not  freely  and  voluntarily  made.  Has  your  Honor  ruled 
on  it? 

The  COURT.     Yes.     I  admit  the  testimony  of  the  witness. 

Mr.  Stapleton.     And  the  defendant  excepts. 
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Q.  Will    you   proceed   with   the    testimony,    Captain?     A.  Do 
you  want  I  should  read?     Will  I  read  the  preface? 
Q.  No.     A.  [Reading]:  — 

Q.  (by  Captain  Boyle).  What  is  your  full  name?  A.  Bertram  Gager 
Spencer. 

Q.  Where  do  you  live?   A.  47  Porter  Avenue,  West  Springfield. 

Q.  How  old  are  you?    A.  Twenty-nine. 

Q.  On  what  date  was  the  evening  of  this  Round  Hill  affair?  A.  I  can- 
not give  you  the  date. 

Q.  Do  you  remember  the  night?    A.  It  was  Thursday,  I  think. 

Q.  You  know  what  date  to-day  is,  —  look  here,  —  probably  you  can 
tell  by  the  calendar  [showing  calendar],  it  was  Thursday,  March  31? 
A.  Yes. 

Q.  About  what  time  did  you  leave  home  that  evening?  A.  About  7, 
I  think. 

Q.  And  where  did  you  go  when  you  left  home?  A.  Went  to  Round 
Hill. 

Q.  How  did  you  go,  over  what  route?    A.  By  trolley. 

Q.  What  trolley  did  you  take?    A.  West  Springfield  trolley. 

Q.  Where  did  you  board  the  car?    A.  At  the  corner. 

Q.  What  corner?    A.  I  am  not  sure;  some  other  avenue  close  by. 

Q.  Near  the  watering  tank?    A.  Yes. 

Q.  And  where  did  you  get  off  the  car?    A.  Round  Hill  bridge. 

Q.  Then  where  did  you  go?    A.  Right  to  Round  Hill. 

Q.  Where?    A.  Right  to  the  house. 

Q.  What  house?    A.  Dow  is  the  name. 

Q.  Dow?    A.  Dow;  that  is  it. 

Q.  How  were  you  dressed?  That  is,  for  outward  clothing?  A.  I  had 
my  every-day  pants  on  and  my  best  coat  and  vest. 

Q.  Did  you  wear  an  overcoat?    A.  Yes,  sir. 

Q.  What  kind  of  a  hat?    A.  Derby  hat. 

Q.  What  did  you  do  after  going  to  the  house  ?  That  is,  in  relation 
to  removing  any  of  your  clothing?  A.  I  went  to  the  windows  first  to  see 
if  the  windows  were  open. 

Q.  Did  you  find  them  open?    A.  Yes,  sir. 

Q.  Do  you  mean  open,  or  unlocked?    A.  Unlocked. 

Q.  Then  what  did  you  do?  A.  I  went  around  back  of  the  shed,  re- 
moved my  coat,  overcoat,  hat  and  inside  coat;  that  is  all. 

Q.  Then  what  else  did  you  do?   A.  And  took  off  my  shoes. 

Q.  What  else  did  you  do,  in  relation  to  putting  on  anything  else?  A.  I 
put  on  my  mask,  my  handkerchief. 

Q.  What  color  was  that?    A.  Black. 

Q.  What  did  you  have  on  your  head?   A.  Black  felt  hat. 

Q.  What  did  you  do  then?   A.  I  went  into  the  house. 

Q.  And  how  did  you  get  in?    A.  Through  the  window. 
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Q.  What  window?    A.  Window  in  the  rear  of  the  house. 

Q.  What  room  did  that  window  lead  you  into?    A.  Bedroom. 

Q.  What  did  you  do  after  you  got  into  the  bedroom?  A.  I  opened  a 
door,  —  I  didn't  know  what  it  was,  whether  it  went  into  the  kitchen  or 
where  it  went.    I  see  it  went  into  a  closet. 

Q.  How  did  you  see  that?    A.  There  were  clothes  hanging  there. 

Q.  Did  you  have  any  light?    A.  Yes. 

Q.  What  kind  of  a  light?    A.  Search  light. 

Q.  Then  what  did  you  do?    A.  Then  I  went  to  the  drawer. 

Q.  What  did  you  do  there?    A.  Opened  it  and  looked  for  jewelry. 

Q.  Did  you  find  any?    A.  Yes,  sir. 

Q.  What  did  you  find?    A.  Found  a  pin  brooch. 

Q.  Not  a  pin  and  brooch?  A.  No,  a  pin  brooch.  I  suppose  that  is 
called  a  brooch;  any  way,  it  was  a  pin.  And  there  was  a  little  blue  stone 
and  belt. 

Q.  What  kind  of  a  belt?    A.  Bead,  bead  belt. 

Q.  Then  what  did  you  do  after  you  got  those?  A.  I  went  right  through 
into  the  dining  room,  from  the  dining  room  into  the  parlor. 

Q.  What  did  you  do  when  you  got  into  the  parlor?  That  is,  who  did 
you  find  in  the  parlor?    Was  there  anybody  there?    A.  Four  women. 

Q.  What  did  you  say  or  do?  A.  As  I  went  into  the  door  I  stopped  and 
looked  around,  and  as  I  was  looking  around  one  of  them  jumped  to  her 
feet,  and  at  that  they  all  jumped  to  their  feet.  I  says  —  I  think  I  said,  — 
"I  want  your  money."  And  at  that  they  all  screamed.  I  hadn't  touched 
my  gun  then  even.    I  hadn't  thought  of  my  gun. 

Q.  When  you  talk  about  your  gun,  you  don't  mean  a  gun,  do  you? 
A.  That  is  what  I  always  called  it. 

Q.  What  is  the  proper  name  for  it?    A.  Revolver. 

Q.  Where  did  you  have  the  revolver?    A.  In  a  holster  on  my  left  side. 

Q.  Were  you  wearing  a  belt?    A.  Yes,  sir. 

Q.  And  the  holster  attached  to  the  belt?    A.  Yes,  sir. 

Q.  And  had  the  holster  on  the  left  side?    A.  Yes,  sir. 

Q.  And  then  what  occurred?  A.  I  asked  them  for  their  money,  and 
advanced  toward  them  open-handed,  and  they  commenced  to  scream  and 
one  started  toward  the  door  and  two  I  think  came  toward  me;  one  grabbed 
me;  the  other  lady  took  a  chair,  raised  a  chair  over  her  head,  and  they 
were  all  screaming  at  the  same  time,  and  something,  —  kind  of  a  blank 
appeared  to  me  there,  the  same  as  if  I  could  hear  voices  in  every  direction, 
and  I  was  so  excited  that  the  only  thing  I  thought  of  was  to  shoot  to  scare 
-onir-body,  to  get  out.  I  grabbed  my  gun  and  bang!  bang!  like  that,  and 
started  toward  the  door,  and  there  was  a  woman  right  there  near  the  door 
and  she  was  screaming,  and  I  pushed  her  aside  and  the  door  was  open  and 
I  run  out  on  to  the  stoop,  the  front  piazza,  and  over  the  railing  and  around 
the  building  to  where  my  coat  and  hat  was,  and  shoes.  I  took  them  in 
rny  hand  and  ran  down  through  the  woods  until  I  got  to  a  big  chestnut 
tree  on  the  side  of  the  hill.    I  sat  down  and  put  my  shoes  on  and  my  coat 
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and  hat,  went  down  over  a  fence,  through  a  yard  out  on  to  Main  Street 
opposite  Bancroft.  From  there  I  went  down  Main  almost  to  Church, 
when  I  saw  Jim  —  I  cannot  think  of  his  last  name,  a  peculiar  name,  with 
a  black  mustache,  —  Dowling  I  think  his  name  is,  —  standing  at  the 
telephone  box,  and  I  went  down  — 

Q.  What  does  Dowling  do?   A.  Just  came  up  to  the  box  — 

Q.  What  does  he  do?    A.  He  is  an  officer. 

Q.  A  policeman?  A.  Yes,  sir.  I  went  down  Church  Street  as  far  as 
Chestnut,  up  —  no,  no,  as  far  as  North,  up  Xorth  to  Carew,  Carew  to 
Chestnut,  Chestnut  to  Bridge  and  Bridge  home. 

Q.  About  what  time  did  you  arrive  home?  A.  I  should  think  some- 
where between  quarter-past  8  and  quarter  to  9.  I  think  that  was  the 
time. 

Q.  What  did  you  do  with  your  revolver  after  getting  home?  A.  I  went 
into  my  room,  shut  the  door,  took  my  things  off  and  brought  my  gun  out 
and  started  to  clean  it. 

Q.  Did  you  clean  it?    A.  I  cleaned  it,  yes,  sir. 

Q.  How  many  empty  shells  did  you  find  in  the  gun  after  you  cleaned 
it?    A.  Two. 

Q.  What  did  you  do  then?    A.  I  cleaned  m5'  gum 

Q.  Did  you  reload  it?    A.  Yes,  yes. 

Q.  And  where  did  you  place  it?    A.  Under  the  head  of  my  bed. 

Q.  What  do  you  mean  under  the  head  of  the  bed,  the  pillow?  A.  The 
pillow,  yes,  sir. 

Q.  Did  you  always  keep  your  gun  there?    A.  Yes,  sir,  always. 

Q.  What  did  you  do  with  the  black  soft  hat  and  the  black  handker- 
chief? A.  After  my  wife  had  gone  to  bed  I  put  the  black  hat  in  the  stove, 
put  it  in  the  stove. 

Q.  For  what  purpose?    A.  To  burn  it  up. 

Q.  What  did  you  do  with  the  black  handkerchief?  A.  I  think  I  left 
that  out  in  the  hall. 

Q.  Did  the  hat  burn  up?    A.  I  couldn't  say  as  to  that. 

Q.  Was  there  a  fire  in  the  stove?  A.  I  think  there  was;  I  think  there 
was  a  coal  fire  in  there. 

Q.  Have  you  seen  it  since?    A.  Xo,  sir. 

Q.  Did  you  make  the  fire  in  the  morning?    A.  Xo,  sir. 

Q.  Who  did?    A.  My  wife  always  makes  the  fire  if  it  goes  out. 

Q.  Did  she  say  anything  to  you  abouf  finding  a  hat  in  the  stove  in  the 
morning?    A.  Xo,  sir. 

Q.  Is  this  the  handkerchief  [handing  to  prisoner]?    A.  Yes,  sir. 

Q.  Is  this  the  gun  [handing  to  prisoner]?    A.  Yes,  sir. 

Q.  Where  did  you  get  that  gun?    A.  I  stole  it. 

Q.  Where  did  you  steal  that?  A.  In  the  armory  at  Oakland,  Califor- 
nia, in  Company  F,  Xational  Guards  of  California. 

Q.  Just  read  off  the  number  of  that  revolver  and  the  make  aDd  what 
you  call  it.     A.  [Reading.]  Officer's  model,  Colt,  D.  A.  38. 

Q.  (by  Mr.  Bligh).    There  is  a  factory  number  or  lot  number?    A.  D. 
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A.  38;  each  part  is  numbered;  24704S  on  the  butt.  Each  part  is  supposed 
to  have  a  number. 

Q.  (by  Captain  Botle).  Did  you  sleep  that  night,  after  shooting  the 
women  up  in  Round  Hill,  in  the  Dow  house?    A.  Yes. 

Q.  Did  you  and  Mrs.  Spencer  room  together?    A.  Yes,  sir. 

Q.  About  what  time  did  you  go  to  bed?  A.  Somewhere  around  9 
o'clock.  9.30. 

Q.  What  time  did  you  get  up  in  the  morning?    A.  6.15. 

Q.  You  got  up  at  6.15?  A.  About  that:  that  is  my  regular  time  every 
morning. 

Q.  Slept  soundly?    A.  As  far  as  I  know. 

Q.  Went  to  work  the  next  morning?    A.  Yes.  sir. 

Q.  Where  did  you  go?    A.  H.  L.  Handy  Company,  Hampden  Street. 

Q.  Now.  Mr.  Spencer,  is  this  the  belt  [handing  to  prisoner]?  A.  Yes, 
sir. 

Q.  Is  that  the  pin  [handing  to  prisoner]  ?     A.  Yes.  sir.  as  far  as  I  know. 

Q.  You  spoke  of  another  article?    A.  A  little  stone. 

Q.  What  kind  of  a  stone  was  that?    A.  The  color  of  that,  mottled  color. 

Q.  What  did  you  say?  A.  Mixed  colors;  you  call  them  mottled,  don't 
you? 

Q.  Where  is  that  stone?  A.  Supposed  to  be  with  the  rest  of  these 
things:  it  was  in  the  case  that  the  brooch  was  in. 

Q.  Did  you  know  the  Dows?    A.  No,  sir. 

Q.  Did  you  ever  know  that  you  boarded  in  the  same  house  with  them? 
A.  No,  sir;  not  until  this  thing  was  brought  up. 

Q.  This  statement  you  make  of  your  own  free  will?  A.  Of  my  own  free 
will:  yes.  sir. 

Q.  Nobody  has  offered  you  any  inducement?  A.  Nobody  has  offered 
me  anything  or  has  asked  me  to  tell  you. 

Q.  You  say  nobody  has  asked  you  to  tell  me?    A.  No,  sir,  not  a  word. 

Q.  You  make  this  statement  regardless  of  what  the  consequences  may 
be  ?    A.  Yes,  air. 

Q.  And  are  perfectly  willing  that  this  statement  should  be  testified  to 
in  open  court,  that  you  are  making  now?     A.  Yes,  sir. 

Q.  You  understand  perfectly  what  you  are  saying?    A.  Yes,  sir. 

Q.  Now  — 

That  is  all  pertaining  to  the  — 

Mr.  Callahan.     All  right. 

Q.  Mr.  Boyle,  in  the  testimony  just  given  you  referred  to  a 
revolver,  a  leather  belt,  a  revolver  holster,  a  black  handkerchief 
or  muffler.     A.  I  have. 

Q.  A  flash  light,  an  Indian  bead  belt  and  a  pearl  brooch  or 
pin,  and  it  appears  in  the  testimony  which  you  have  just  given 
that  you  handed  them  to  him  and  asked  him  if  those  articles 
were  his.     I  ask  vou  now  if  those  articles  handed  to  him  are  the 
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same  which  I  have  shown  you  in  this  examination?  A.  They 
are. 

Q.  For  the  particular  purpose  of  offering  this  I  want  to  ask 
you  if  this  is  the  flash  light  which  he  said  he  had  that  night? 
A.  It  is. 

Mr.  Callahan.  I  now  offer  the  flash  light,  may  it  please 
your  Honor,  as  Exhibit  11. 

The  Court.     It  may  be  admitted. 

Flash  light  marked  "  Ex.  11,  F.  H.  B." 

Q.  And  is  this  revolver  an  officer's  model  Colt?  A.  Yes,  that 
is  a  Colt;  it  is  called  — 

Q.  "D.  A.  38,"  as  the  prisoner  said?  A.  Yes,  sir,  it  is  called 
a  Colt's  army  revolver. 

Q.  Did  you  have  further  conversations  with  him  that  Thurs- 
day?    A.  I  did. 

Q.  Relating  to  the  offense  with  which  he  was  charged?  A. 
Yes,  sir. 

Q.  State  them,  please.  A.  You  want  I  should  testify  to  the 
other  things  that  he  admitted  in  this  — 

Q.  No;  no,  but  I  mean  with  reference  to  this  particular 
offense.  For  the  purpose  of  refreshing  your  recollection,  Cap- 
tain, let  me  ask  you  if  at  any  time  during  these  interviews  which 
you  have  spoken  of,  or  interviews  held  later,  he  made  any  refer- 
ence to  the  consequences  to  himself  of  his  crime?     A.  Oh,  yes. 

Q.  Kindly  state  that.  A.  In  taking  him  to  the  jail  he  said, 
—  I  was  riding  in  the  patrol  wagon  with  him,  —  he  said,  "  Mr. 
Boyle,"  he  says,  "do  with  me  what  you  wish,"  he  says.  -"Send 
me  to  Siberia  or  wherever  you  see  fit  for  life,  but,"  he  says, 
"don't"  — 

Mr.  Stapleton.  I  object  to  this.  I  don't  know  as  the  de- 
fendant was  at  liberty  to  dispose  of  himself  even  if  he  so  desired. 

Mr.  Callahan.  I  put  it  on  the  ground  of  the  intent  with 
which  the  act  was  done,  his  realization  of  the  consequences  of 
his  act.  It  goes  directly  to  the  question  of  this  prisoner's 
intent  in  committing  the  act. 

The  Court.  Well,  I  will  hear  the  balance  of  the  answer,  and 
if  it  appears  not  to  be  competent  I  will  rule  on  it  later. 

Q.  Proceed.     A.  I  believe  I  — 

Mr.  Callahan.     [To  the  stenographer.]     How  far  had  he  got? 

[The  stenographer  read  as  follows:  "He  says,  'Send  me  to 
Siberia  or  wherever  you  see  fit  for  life,  but,'  he  says,  'don't'  "  — ] 
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The  Witness.  [Continuing.]  —  "  send  me  to  the  electric 
chair." 

Mr.  Stapleton.     I  ask  your  Honor  to  strike  it  out. 

The  Court.     I  think  the  answer  may  stand. 

Mr.  Stapleton.     Will  your  Honor  save  my  exception? 

Q.  Did  you  on  Wednesday,  April  1,  make  any  examination  of 
the  Dow  home?     A.  I  did. 

Q.  Did  you  in  the  course  of  the  examination  you  made  ob- 
serve a  window  in  the  back  bedroom?     A.  Yes,  sir. 

Q.  Did  you  observe  anything  about  that  window?  A.  Yes, 
sir. 

Q.  State  it.  A.  There  was  sand  on  the  water  board  and  there 
was  finger  marks  on  the  window  sill.  They  were  not  discernible 
enough  to  be  developed.  Also  tracks  under  the  window.  The 
earth  was  soft  there  and  you  could  plainly  see  heel  prints,  but 
not  a  discernible  footprint. 

Q.  Captain,  you  have  testified  to  a  statement  made  by  the 
prisoner  on  Thursday,  April  7,  1910.  I  now  ask  you  if  he  made 
a  further  statement  to  you  concerning  other  matters?  A.  He 
did. 

Mr.  Callahan.  You  may  inquire.  I  may  state  that  the 
Commonwealth  reserves  the  right  to  introduce  the  evidence  of 
those  other  matters  referred  to  when  the  evidence  becomes  com- 
petent. 

Mr.  Stapleton.  I  don't  think  there  ought  to  be  conversa- 
tion about  other  matters  in  the  presence  of  the  jury. 

Mr.  Callahan.     I  am  not  saying  a  word  about  them. 

The  Court.  If  it  appears  that  such  statements  are  later 
competent  the  Commonwealth  would  have  the  right  to  recall 
the  witness. 

Mr.  Callahan.  I  do  not  wish  to  be  construed  as  having 
abandoned  that  right  by  not  asking  now. 

Recess  at  11.12  to  11.33. 

Q.  Captain,  before  recess,  in  your  testimony  you  referred  to  a 
conversation  with  the  prisoner  concerning  a  locket  which  he  lost 
in  an  attempted  burglary?     A.  Yes,  sir. 

Q.  When  did  that  attempt  at  burglary  occur?  A.  Well,  over 
six  months  previous  to  this  murder,  or,  to  be  exact,  on  Septem- 
ber 23,  1910. 

Q.   1910?     A.  Yf-s,   HMO  — no,  1909,  September  23,  1909. 
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Cross-examination. 

Q.  (by  Mr.  Stapleton).  Captain,  you  were  present  when  the 
defendant  was  arrested?     A.  I  was. 

Q.  And  two  officers  walked  up  the  street  with  him?  A.  Yes, 
sir. 

Q.  And  you  walked  along  behind?     A.  Yes,  sir. 

Q.  How  far  behind?  A.  Oh,  I  was  probably  a  few  feet;  per- 
haps five  or  six  or  seven  feet. 

Q.  Five  or  six  or  seven  feet?     A.  Yes,  sir. 

Q.  And  you  were  hearing  the  conversation?  A.  There  was 
quite  a  crowd  following  us.  I  was  keeping  the  crowd  away,  to 
see  that  nobody  got  in  between  him  and  I. 

Q.  You  were  pretty  busy  keeping  back  the  crowd?     A.  Yes,  sir. 

Q.  Quite  a  little  commotion  as  you  were  coming  through  Main 
Street?     A.  We  didn't  come  through  Main  Street. 

Q.  What  street?  A.  Went  down  Water  Street  —  came  out  the 
rear  entrance  of  Mr.  Handy's  store  and  out  through  Hampden 
Street  to  Water  Street. 

Q.  There  was  some  little  commotion?  A.  Not  until  we  got 
out  on  to  Water  Street. 

Q.  You  took  him  over  to  the  police  station?     A.  Yes,  sir. 

Q.  And  put  him  into  the  detention  room?     A.  No,  sir. 

Q.  Did  you  take  him  into  the  office?     A.  Yes,  sir. 

Q.  For  how  long  was  he  there?  A.  He  was  in  the  office  until 
about  1  o'clock. 

Q.  How  long  were  you  talking  to  him  in  the  office?  A.  I  was 
in  and  out  —  only  a  few  moments  at  a  time. 

Q.  Somebody  was  talking  to  him  all  the  time?     A.  Yes,  sir. 

Q.  Handling  him  in  relays,  were  you?     A.  No. 

Q.  Who  else  talked  to  him?  A.  I  was  the  only  one  that 
talked  with  him  while  present;  but  when  I  left  I  left  him  in 
charge  of  State  Detective  Bligh  and  Flynn,  and  Murray  and 
Norton  of  the  Pinkerton  Detective  Agency. 

Q.  What  did  you  do  at  1  o'clock?  A.  We  put  him  in  the 
lockup  and  sent  for  a  dinner  for  him;  I  went  to  get  luncheon 
myself. 

Q.  Took  him  out  again  in  the  afternoon?     A.  Yes,  sir. 

Q.  Talk  to  him  again  in  the  afternoon?  A.  I  did  not  talk 
but  very  little;  I  had  but  very  little  conversation  with  him  in 
the  afternoon. 

Q.  What  was  the  latest  you  saw  him  that  day?  A.  Mrs.  Dow 
and    Miss    Lucy   Dow,    and    Mrs.    Rogers   and   her   daughter;    I 
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think  that  is  all  that  I  know  who  saw  him  that  day,  although 
several  others  were  there. 

Q.  I  asked  you  what  was  the  latest  you  saw  him  that  day? 
A.  The  latest  —  I  thought  you  said  ladies. 

Q.  I  said  latest.  A.  I  beg  your  pardon.  The  latest  I  saw 
him  that  day  I  think  was  about  5  o'clock. 

Q.  That  afternoon?     A.  Yes,  sir. 

Q.  You  saw  him  again  in  the  evening?     A.  No,  sir. 

Q.  You  locked  him  up  at  5  o'clock?     A.  Yes,  sir. 

Q.  And  in  the  morning,  as  a  result  of  something  some  one 
told  you,  you  went  and  saw  him  again?     A.  Yes,  sir. 

Q.  And  took  him  into  a  room  —  took  him  into  another  room? 
A.   At  his  request,  yes,  sir? 

Q.  And  shut  and  locked  the  door?  A.  Xo,  sir,  the  door  wasn't 
locked,  but  I  closed  both  doors. 

Q.  He  wanted  to  talk?     A.  Yes,  sir. 

Q.  And  you  told  him  everything  that  he  said  you  would  tes- 
tify to  in  court?     A.  Yes,  sir. 

Q.  And  he  said  he  didn't  care;  that  he  wanted  everybody  to 
hear  it?     A.  Yes,  sir. 

Q.  So  that  everybody  might  hear  it  he  wanted  the  transom 
closed?  A.  Yes,  sir.  I  don't  know  why  he  wanted  them  closed, 
but  he  requested  me  to  do  that,  and  I  did  it. 

Q.  But  he  didn't  say  anything  about  wanting  anybody  else  to 
hear?  A.  Xo,  simply  wanted  to  talk  with  me  alone,  and  re- 
quested me  to  close  the  door  and  transom,  as  I  have  stated. 

Q.  Which  I  understood  you  have  said  he  wanted  everybody 
to  hear?  A.  He  did,  and  I  told  him  that  whatever  he  told  me 
I  would  testify  to;  that  he  was  not  obliged  to  talk. 

Q.  And  you  told  him  whatever  he  said  you  would  use  against 
him?     A.   Yes,  sir. 

Q.  That  kind  of  reassured  him?     A.  I  don't  understand  you. 

Mr.  Callahan.  Well,  I  object  to  the  question.  It  is.  an 
argument  and  nothing  else. 

The  Court.  He  can  state  what  the  conversation  was  and 
how  the  defendant  appeared. 

Q.   He  appeared  kind  of  reassured  after  that? 

Mr.  Callahan.  Well,  I  object  to  that  —  asking  the  witness 
to  delve  into  the  prisoner's  mind  — 

Mr.  Stapleton,     His  appearance  and  manner. 

Mr.  Callahan.     [Continuing.]    — and  testify  to  its  operation. 

The  COURT.  As  I  have  already  said,  he  can  testify  how  he 
appeared. 
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The  Witness.  He  appeared  cool,  he  was  calm  and  alert  all 
the  while  I  was  talking  with  him. 

Q.  He  appeared  more  cool  after  you  told  him  that  whatever 
he  said  you  would  use  against  him?  A.  There  appeared  to  be 
no  change  in  him;  no,  sir. 

Q.  Appeared  to  be  no  change  in  him.  What  he  said  to  you 
in  the  room  was  substantially  the  same  as  you  testified  on  the 
direct  examination  that  he  said  in  the  presence  of  the  stenog- 
rapher?    A.  Substantially  so,  yes,  sir. 

Q.  Substantially  the  same?  A.  Yes,  sir.  There  was  a  little 
more  preliminary  — 

Q.  I  mean  the  story  of  the  shooting  —     A.  Yes,  sir. 

Q.     —  which  you  told  — ■     A.  Yes,  sir. 

Q.  —  in  detail  substantially  the  same  as  he  told  it  to  the 
stenographer?     A.  Yes,  sir. 

Q.  Did  he  ask  for  an  attorney  the  first  day  he  was  placed 
under  arrest?     A.  No,  sir. 

Q.  Didn't  he  ask  you  if  he  could  have  an  attorney?  A.  No, 
sir. 

Q.  You  told  him  he  would  have  an  attorney  after  he  got 
ready  to  talk?     A.  No,  sir. 

Q.  You  didn't  say  that?     A.  No,  sir. 

Q.  Didn't  you  tell  him,  Captain,  that  he  didn't  have  a  leg  to 
stand   on,  he   had  better  make  a  clean  breast  of  it?     A.  No,  sir. 

Q.  Now,  you  made  an  examination  of  the  premises  at  the 
Dow  house  in  the  morning  at  9  o'clock  when  you  went  there? 
A.  About  that  time,  yes,  sir. 

Q.  And  you  have  told  of  some  marks  about  the  window?  A. 
Yes,  sir. 

Q.  And  you  have  told  substantially  all  that  you  saw?  A. 
Yes,  sir. 

Q.  That  is,  all  the  marks  or  anything  there  that  you  saw  you 
have  told?     A.  Yes,  sir. 

Q.  Were  the  family  up  when  you  got  there  in  the  morning? 
A.  Yes,  sir. 

Q.  Was  the  window  locked  or  unlocked  —  that  back  bedroom? 
A.  I  can't  tell  you. 

Q.  You  don't  remember?     A.  No,  sir. 

Q.  This  garage  is  about  50  feet  from  the  house,  is  it?  A.  I 
should   judge    so. 

Q.  That  is  the  place  where  you  say  the  prisoner  said  that  he 
changed  his  clothes?     A.  Yes,  sir. 

Q.  And  hat?     A.  Yes,  sir. 
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Q.  And  shoes.  That  is  out  back  of  the  house?  A.  No,  it  is 
to  the  east,  not  in  the  rear.  It  doesn't  stand  flush  with  the 
house;  about  halfway  flush  with  the  house  to  the  east.  It  is 
not  in  the  rear  of  the  house. 

Q.  The  prisoner  told  you  he  got  in  through  the  back  bedroom 
window?     A.  Yes,  sir. 

Q.  While  this  story  was  going  on  in  the  presence  of  the  sten- 
ographer, Detectives  Bligh  and  Flynn  of  the  State  police  were 
present  during  the  entire  confession?     A.  Yes,  sir. 

Q.  And  State  Detective  McKay  came  in  during  a  part  of  it? 
A.  Yes,  sir. 

Q.  And  Detective  Murray  of  the  Pinkerton  Agency  was  there 
during  a  part  of  it,  was  he?  A.  Yes,  sir,  he  came  in  later  than 
Mr.  McKay. 

Q.  That  night  that  he  was  arrested  he  complained  of  a  head- 
ache?    A.  He  did. 

Q.  Did  he  during  the  afternoon?  A.  No,  sir;  not  to  my 
knowledge. 

Q.  Did  it  seem  to  be  a  severe  headache?  A.  No.  He  acted 
to  me  like  a  tired  headache. 

Q.  Acted  to  you  as  if  he  was  tired?     A.  Yes. 

Q.  And  you  said  you  didn't  have  anything  there,  you  would 
send  for  the  city  physician?  A.  We  have  nothing  but  what  we 
give  for  alcoholism,  and  I  knew,  of  course,  he  was  not  suffering 
from  that,  and  I  told  him  I  would  send  for  the  city  physician. 

Q.  And  you  sent  for  the  city  physician  at  that  time,  Dr. 
Boyer?     A.  Yes. 

Q.  Were  you  there  the  next  day  —  oh,  you  saw  Spencer  next 
the  day  of  the  confession?     A.  The  next  morning. 

Q.  The  so-called  confession  —  that  was  April  6th?     A.  Yes. 

Q.  Did  you  see  him  again  the  next  day?     A.  Yes. 

Q.  Did  you  send  for  Dr.  Houston  of  Northampton?  A.  No, 
sir;  I  did  not. 

Q.  Did  you  see  Dr.  Houston  there?     A.  I  did. 

Q.   When  was  that? 

Mr.  Callahan.  Wait  a  minute.  I  object  unless  the  mate- 
riality of  the  question  appears.  Of  course  I  can  see  that  my 
brother  might  make  an  offer  which  will  make  it  material.  I 
think  at  this  time  he  should  make  the  offer  in  order  to  make 
the  evidence  material. 

The  Court.     Will  you  read  the  question? 

[The  stenographer  read  as  follows:  "Q.  Did  you  see  Dr. 
Houston  therf?     A.   I  did. 
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Q.  When  was  that?"] 

The  Court.  I  think  you  might  perhaps  ask  that  in  cross- 
examination. 

Mr.  Callahan.  This  is  the  day  following  the  arrest.  My 
point  is,  that  although  it  may  be  material  upon  issues  which  may 
hereafter  come  into  the  case,  I  think  the  defendant  should  be 
required  to  state  its  materiality  and  make  an  offer. 

The  Court.  Well,  it  seems  to  me  it  relates  only  to  the  order 
of  proof. 

Mr.  Callahan.  We  thought  it  might  be  well,  if  the  defence 
is  to  be  insanity,  that  it  should  be  so  stated.  Perhaps  my 
brother  won't  object  to  stating  whether  he  offers  it  for  that 
purpose. 

The  Court.  For  what  purpose  do  you  offer  it,  Mr.  Staple- 
ton? 

Mr.  Stapleton.  Well,  if  it  comes  to  that,  if  it  please  your 
Honor,  I  am  willing  to  state  that  one  of  the  defenses  is  insanity, 
but  I  do  not  think  I  ought  to  be  required  to  make  any  further 
offer  at  this  stage  of  the  case. 

The  Court.     No,  I  don't  think  so  at  this  time. 

Mr.  Callahan.     I  do  not  think  any  further  offer  is  required. 

The  Court.     I  think  the  evidence  is  competent. 

Mr.  Callahan.  I  wanted  it  to  appear  in  the  record  without 
any  question,  that  is  all. 

The  Court.     He  may  answer  the  question. 

Mr.  Stapleton.     Read  the  last  question,  please. 

[The  last  question  was  read  by  the  stenographer.] 

The  Witness.  I  am  unable  to  tell  you  whether  it  was  the 
6th  or  7th.  I  remember  of  seeing  Dr.  Houston  in  the  office, 
and  we  were  talking  with  Spencer  —  when  I  came  out  the  doc- 
tor wanted  to  see  him,  and  I  am  unable  to  say  whether  it  was 
the  6th  or  the  7th. 

Q.  And  Dr.  Houston  saw  him  at  that  time?  A.  Yes.  I  took 
him  out  into  the  detention  house,  and  Dr.  Houston  was  with 
him. 

Q.  That  is  Dr.  John  A.  Houston?     A.  Yes. 

Q.  Who  sent  for  Dr.  Houston? 

Mr.  Callahan.  I  object.  He  said  he  didn't.  The  next 
question  is,  Does  he  know  who  did? 

The  Court.     He  may  state  if  he  knows  of  his  own  knowledge. 

Q.   Do  you  know  who  sent  for  Dr.  Houston? 

Mr.  Callahan.     Of  your  own  knowledge. 

The  Witness.     If  the  party  telling  me  that  — 
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Mr.  Callahan.     I  object. 

Q.  Do  you  know  of  your  own  knowledge  who  sent  for  Dr. 
Houston?  A.  Only  what  the  man  tells  me  —  I  don't.  The  man 
told  me  what  he  was  going  to  do. 

Q.  I  don't  care  what  anybody  told  you.  A.  No,  sir;  I  don't 
know  of  my  own  knowledge. 

Q.  Did  you  talk  with  the  prisoner  while  Dr.  Houston  was 
talking  to  him?     A.  No,  sir. 

Q.  How  long  did  Dr.  Houston  stay  with  him,  do  you  know? 
A.  I  couldn't  tell  you.     The  doctor  asked  me  to  be  ready  to  — 

Mr.  Callahax.  Wait  a  minute.  I  object  to  what  the  doctor 
said. 

The  Court.  The  last  part  of  the  answer  is  not  responsive. 
Read  the  question,  please. 

[The  question  was  read  by  the  stenographer.] 

The  "Witness.     I  don't  know. 

Q.  How  did  he  act  when  he  was  telling  this  story  of  the 
shooting?     How  did  the  prisoner  act?     A.  He  was  very  cool. 

Q.  Did  he  appear  very  cool?  A.  He  was  cool  and  seemed  to 
be  alert  and  could  tell  of  incidents  — 

Q.  Well,  I  don't  want  what  he  could  tell.  A.  And  did  tell 
of  incidents  that  happened. 

Mr.  Stapletox.  I  object  to  that  and  ask  to  have  it  stricken 
out.     What  he  did  tell  of  I  suppose  is  in  evidence  already. 

The  Court.  That  may  be  stricken  out,  that  part  of  his 
answer. 

Mr.  Callahax.     Read  the  answer  now. 

[The  answer  was  read  as  follows:  "He  was  cool  and  seemed  to 
be  alert  and  could  tell  of  incidents  —  and  did  tell  of  incidents 
that  happened."] 

Mr.  Stapletox.  I  understand  that  "and  did  tell  of  incidents 
that  happened"  is  stricken  out. 

The  Court.     Yes. 

Q.   Did  you  go  to  his  house  in  West  Springfield?     A.  I  did. 

Q.  On  April  5th?     A.  No,  sir. 

Q.  6th?  A.  I  couldn't  tell  you  whether  it  was  the  6th  or 
7th. 

Q.  Did  you  see  the  stuff  that  was  brought  over  there  by 
Officers  St.  Ledger  and  Raiche  and  McKay?     A.  I  did. 

Q.  What  was  it  besides  the  revolver  and  exhibits  here?  A. 
There  were  three  or  four  watches,  several  chains,  rings,  bracelets, 
pins,  —  there  was  about  a  hundred  pieces  of  jewelry. 

Q.   A  good  many  pins?     A.   Not  particularly  many  pins. 
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Q.  Did  you  take  a  list  of  them?     A.  Our  clerk  did. 

Q.  Your  clerk  took  a  list  of  them?     A.  Yes. 

Q.  Everything  that  was  brought  over?     A.  Yes. 

Q.  Everything  that  was  brought  over  from  time  to  time  your 
clerk  took  a  list  of?  A.  I  don't  know,  because  there  were  things 
taken  from  the  house  that  belonged  out  of  the  city.  We  simply 
took  a  receipt  for  those;  we  didn't  take  a  list  of  them. 

Q.  You  took  a  receipt  for  each  article?  A.  No,  sir;  not  for 
each  article,  but  the  property  that  was  found  in  this  house 
belonging  to  —  whoever  it  belonged  to  —  they  sighed  our  receipt 
book,  —  either  the  owner  or  the  chief  of  police  or  the  deputy 
sheriff  from  the  town  where  the  burglaries  occurred. 

Q.  You  have  no  complete  list  of  all  the  articles  that  were 
brought  over  to  the  police  station  from  there?  A.  Not  a  com- 
plete list;  no,  sir. 

Mr.  Callahan.  And  I  would  like  to  state,  if  you  desire,  we 
have  a  typewritten  list,  you  can  use  that  if  you  want  it. 

Mr.  Stapleton.  If  you  have  a  complete  list  I  should  like  to 
see  it,  or  any  list. 

The  Witness.     I  have  a  copy  of  it  [producing  a  paper]. 

Mr.  Callahan.  Let  him  have  it,  if  you  please.  You  haven't 
made  any  notes  on  it  of  any  kind,  have  you? 

The  Witness.     I  have  just  made  a  note  on  here  telling  who  — 

Mr.  Stapleton.     Wait  a  minute. 

Counsel  go  to  the  bench  and  confer  with  the  Court. 

Mr.  Stapleton.  I  do  not  ask  for  it,  but  if  they  produce  it 
I  think  I  might  be  allowed  to  use  it. 

Mr.  Callahan.  I  think  you  are  entitled  to  it.  I  am  offering 
it  for  such  use  as  you  want  to  make  of  it. 

Mr.  Stapleton.  I  do  not  accept  it  as  a  paper  taken  from  the 
witness  which  might  be  made  evidence. 

The  Court.  Of  course  that  would  make  the  list  evidence.  I 
will  allow  the  Commonwealth  to  put  it  in,  if  they  want  to,  but  I 
understand  the  district  attorney  to  say  that  he  will  not  offer  it  — 

Mr.  Callahan.  Oh,  no,  your  Honor.  If  my  friend  cross- 
examines  on  it,  then  I  should  offer  it.  I  thought  you  might  for 
your  own  personal  use  wish  to  see  it.  If  you  want  to  use  it,  to 
ask  questions  or  to  suggest  questions  and  cross-examine  on  it, 
you  may  do  it. 

Mr.  Stapleton.  That  would  make  it  evidence;  I  understand 
that. 
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The  Court.  If  you  question  the  witness  as  to  articles  stated 
in  the  list  I  suppose  that  would  make  it  competent,  if  the  Com- 
monwealth saw  fit  to  put  that  in  afterwards.  I  understand  the 
district  attorney  is  willing  that  you  should  see  the  list  for  your 
own  information,  but  will  not  agree  not  to  put  that  in,  in  your 
cross-examination  of  the  witness,  with  reference  to  what  appears 
on  it. 

Mr.  Stapletox.  Well,  I  presume  I  would  have  the  right,  if 
I  was  allowed  to  see  the  list,  to  cross-examine  and  ask  him  as 
to  the  different  articles  on  it,  without  framing  any  question 
with  any  reference  to  the  list. 

The  Court.  Of  course  it  would  be  only  in  accordance  with 
the  well-settled  principles  of  evidence,  if  you  see  fit  to  put  in 
there  by  cross-examination  or  otherwise  certain  articles  on  the 
list,  that  the  Commonwealth  will  have  a  right  to  show  all  the 
other  articles  on  the  list. 

Mr.  Stapletox.     I  presume  it  could  show  all  the  other  articles. 

Mr.  Callahan.  We  would  want  to  put  in  the  list  to  show 
that  they  were  duly  listed,  in  that  event. 

Mr.  Stapletox.  Otherwise  I  should  not  ask  for  it  on  cross- 
examination. 

Mr.  Callahan.  I  cannot  make  any  other  agreement  than 
that. 

The  Court.  It  is  perfectly  clear,  if  you  put  in  any  evidence 
of  any  of  the  articles  on  the  list  it  is  competent  for  the  other 
side  to  put  in  the  rest  of  them.  You  cannot  call  for  and  put  in 
part  of  it  without  all  of  it  going  in,  if  the  other  side  wants  to  put 
it  in. 

Mr.  Stapletox.  I  do  not  know  that  it  makes  any  difference. 
He  says  it  is  not  a  complete  list  any  way. 

Mr.  Callahax.     You  can  put  that  up,  Captain. 

Mr.  Stapletox.     Your  Honor  will  pardon  me  a  moment. 

Q.  Will  you  let  me  see  that  list,  Mr.  Boyle?  A.  [Witness 
hands  list  to  Mr.  Stapleton.] 

Mr.  Stapletox.  If  your  Honor  will  excuse  me  while  I  look 
this  list  over  a  moment. 

Q.  Did  you  —  you  didn't  take  a  list  of  all  that  you  took  from 
the  house,  Captain?  A.  Only  the  —  no,  sir,  not  all;  only  the 
small  pieces  of  jewelry,  and  so  on. 

Q.  Only  the  things  that  you  thought  some  one  might  claim? 
A.  That  was  all. 

Q.  That  is,  you  marked  down  on  the  list  the  things  of  most 
value?     A.  Yes.     We  took  no  list  of  clothing  — 


200  TRIAL   OF  BERTRAM   G.   SPENCER. 

Mr.  Callahan.     Of  what? 

The  Witness.     Clothing,  or  anything  like  that. 

Q.  Were  there  some  badges  over  in  the  property  at  the  police 
station  taken  from  this  house?     A.  There  were. 

Q.  Quite  a  number  of  them?  A.  Not  many.  What  few  were 
taken  were  claimed. 

Q.  Fraternal  badges,  and  things  of  that  kind?  A.  There 
was  a  few.  I  believe  there  was  a  Red  Men's  badge  and  one 
or  two  fraternal,  and  the  others  were  souvenirs  of  different 
events. 

Q.  Some  of  them  were  old,  frayed  badges?  A.  You  mean, 
cloth  badges? 

Q.  Yes.     A.  No.     I  didn't  see  any  cloth  badges. 

Q.  Cloth,  with  something  metal  or  plated  metal  upon 
them?  A.  No;  no.  All  the  badges  that  were  taken  were  metal 
badges. 

Q.  You  didn't  see  any  cloth  badges?     A.  No,   sir. 

Q.  Did  you  see  an  account  book  or  note  book  of  some  kind? 
A.  No,  sir. 

Q.  You  didn't  see  that  over  to  the  police  station?     A.  No. 

Q.  Was  there  a  note  book  or  account  book  of  some  kind 
claimed  by  somebody  there?  A.  No,  sir,  not  that  I  remem- 
ber. 

Q.  Don't  remember  it?     A.  No,  sir. 

Q.  You  wouldn't  say  that  there  wasn't?     A.  No,  I  wouldn't. 

Q.  There  were  lots  of  Kttle  articles,  collar  buttons  and  things, 
that  you  have  not  on  this  list?  A.  Everything  that  is  not  on  this 
list  has  been  returned  to  Mrs.  Spencer. 

Q.  Well,  I  say,  there  were  such  articles?  A.  There  were 
such  articles;   yes,   sir. 

Re-direct  Examination. 

Q.  (by  Mr.  Callahan.)  Captain,  with  reference  to  the  pris- 
oner's request  that  the  door  and  transom  be  closed,  Wednesday 
morning,  when  you  first  had  the  interview  with  him,  was  that 
made  before,  or  after,  he  told  you  he  wanted  to  tell  you  the 
story  of  his  life?     A.  Before. 

Q.  So  that  when  he  began  the  story  of  his  life  the  door  and 
the  transom  were  closed?     A.  Yes,  sir. 

Q.  That  was  the  condition  of  things  when  you  told  him  you 
would  use  what  he  said  against  him?     A.  Yes,  sir. 

Q.  He  did  act  cool  and  alert?     A.  He  did. 
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Mr.  Stapletox.     Isn't  that  rather  leading? 

Mr.  Callahax.     It  is.     I  was  merely  repeating  his  question. 

Q.  Did  he  exhibit  any  signs  of  nervousness  at  that  time, 
Wednesday  morning?     A.  Not  the  slightest. 

Q.  Did  he  betray  any  difficulty  in  answering  your  questions? 
A.  Xot  the  slightest. 

Q.  Did  he  shed  tears  during  that  interview  or  any  other  inter- 
view with  you?  A.  Xot  while  I  was  talking  with  him.  I  will 
qualify  that. 

Q.  All  right.  A.  Before  he  went  to  jail  on  the  7th  he  appeared 
to  feel  very  badly  and  did  cry,  saying  that  he  was  very  sorry 
that  this  revolver  —  this  locket  hadn't  been  turned  over  to  the 
police,  and  he  wouldn't  be  charged  with  murder  now,  that  he  felt 
as  though  it  would  lead  to  his  apprehension  and  therefore  save 
him  of  being  charged  with  murder. 

Mr.  Callahax.  In  letting  this  witness  go  at  this  time,  may 
it  please  your  Honor,  we  reserve  the  right  to  call  him  in  rebuttal 
to  meet  the  defense  of  insanity  which  has  now  been  offered. 

Bessie  C.  Xiles —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Callahax).  What  is  your  name?  A.  Bessie  C. 
Xiles. 

Q.  On  the  morning  of  April  6,  1910,  were  you  called  to  the 
police  station  to  do  some  work?     A.  Yes. 

Q.  By  whom?     A.  By  Captain  Boyle. 

Q.  Did  you  there  and  then  meet  this  defendant,  Bertram  G. 
Spencer?     A.  I  did. 

Q.  Mr.  Flynn  subsequently,  with  others,  entered  the  room?  A. 
Yes,  with  Major  McKay  and  Mr.  Murray. 

Q.  Was  a  conversation  held  between  Captain  Boyle  and 
the  prisoner  in  which  Mr.  Bligh  took  part  occasionally?  A. 
Y<-. 

Q.  Did  you  take  stenographic  notes  of  that  conversation?  A. 
Yes. 

Q.  And  have  you  the  original  of  the  stenographic  notes  made 
at  that  time?     A.  I  have,  yes. 

Mr.  Callahan.  I  may  state,  may  it  please  your  Honor,  that 
my  friend  has  kindly  agreed  that  Miss  Xiles  may  not  be  required 
to  work  through  those  stenographic  notes. 

Q.  Did  you  transcribe  those  notes  into  typewriting,  Miss 
Xiles?     A.   Yes. 
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Q.  When?  A.  Well,  immediately  after  I  took  them,  soon  after 
April  7. 

Q.  And  I  now  show  you  a  typewritten  document  bearing  on 
the  last  page  your  signature,  "Bessie  C.  Niles,  Stenographer." 
A.  Yes,  that  is  mine. 

Q.  Is  that  the  transcription  you  made?     A.  Yes. 

Q.  Was  it  accurately  made?     A.  It  was. 

Q.  I  will  now  ask  you  to  read  from  the  written  document  to 
the  top  of  page  8.     A.   [Reading]:  — 

Bertkam  Gager  Spencer. 

Q.  (by  Captain  Boyle).  What  is  your  full  name?  A.  Bertram  Gager 
Spencer. 

Q.  Where  do  you  live?    A.  47  Porter  Avenue,  West  Springfield. 

Q.  How  old  are  you?    A.  Twenty-nine. 

Q.  On  what  date  was  the  evening  of  this  Round  Hill  affair?  A.  I  can- 
not give  you  the  date. 

Q.  Do  you  remember  the  night?   A.  It  was  Thursday,  I  think. 

Q.  You  know  what  date  to-day  is,  — look  here,  — .probably  you  can 
tell  by  the  calendar  [showing  calendar];  it  was  Thursday,  March  31?  A. 
Yes. 

Q.  About  what  time  did  you  leave  home  that  evening  ?  A.  About  7, 
I  think. 

Q.  And  where  did  you  go  when  you  left  home?   A.  Went  to  Round  Hill. 

Q.  How  did  you  go,  over  what  route?    A.  By  trolley. 

Q.  What  trolley  did  you  take?    A.  West  Springfield  trolley. 

Q.  Where  did  you  board  the  car?    A.  At  the  corner. 

Q.  What  corner?    A.  I  am  not  sure;  some  other  avenue  close  by. 

Q.  Near  the  watering  tank?    A.  Yes. 

Q.  And  where  did  you  get  off  the  car?    A.  Round  Hill  bridge. 

Q.  Then  where  did  you  go?    A.  Right  to  Round  Hill. 

Q.  Where?    A.  Right  to  the  house. 

Q.  What  house?    A.  Dow  is  the  name. 

Q.  Dow?    A.  Dow;  that  is  it. 

Q.  How  were  you  dressed,  —  that  is  for  outward  clothing?  A.  I  had 
my  every-day  pants  on  and  my  best  coat  and  vest. 

Q.  Did  you  wear  an  overcoat?    A.  Yes,  sir. 

Q.  What  kind  of  a  hat?    A.  Derby  hat. 

Q.  What  did  you  do  after  going  to  the  house,  that  is,  in  relation  to 
removing  any  of  your  clothing?  A.  I  went  to  the  windows  first  to  see  if 
the  windows  were  open. 

Q.  Did  you  find  them  open?    A.  Yes,  sir. 

Q.  You  mean  open  or  unlocked?    A.  Unlocked. 

Q.  Then  what  did  you  do?  A.  I  went  around  back  of  the  shed,  re- 
moved my  coat,  overcoat,  hat  and  inside  coat;  that  is  all. 

Q.  Then  what  else  did  you  do?    A.  And  took  off  my  shoes. 
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Q.  What  else  did  you  do,  in  relation  to  putting  on  anything  else?  A. 
I  put  on  my  mask,  my  handkerchief. 

Q.  What  color  was  that?    A.  Black. 

Q.  What  did  you  have  on  j^our  head?    A.  Black  felt  hat. 

Q.  What  did  you  do  then?    A.  I  went  into  the  house. 

Q.  And  how  did  you  get  in?    A.  Through  the  window. 

Q.  What  window?    A.  Window  in  the  rear  of  the  house. 

Q.  What  room  did  that  window  lead  you  into?    A.  Bedroom. 

Q.  What  did  you  -do  after  you  got  into  the  bedroom?  A.  I  opened  a 
door,  —  I  didn't  know  what  it  was,  whether  it  went  into  the  kitchen  or 
where  it  went.    I  see  it  went  into  a  closet. 

Q.  How  did  you  see  that?    A.  There  were  clothes  hanging  there. 

Q.  Did  you  have  any  light?    A.  Yes. 

Q.  What  kind  of  a  light?    A.  Search  light. 

Q.  Then  what  did  you  do?    A.  Then  I  went  to  the  drawer. 

Q.  What  did  you  do  there?    A.  Opened  it  and  looked  for  jewelry. 

Q.  Did  you  find  any?    A.  Yes,  sir. 

Q.  What  did  you  find?    A.  Found  a  pin  brooch. 

Q.  Not  a  pin  and  brooch?  A.  No,  a  pin  brooch.  I  suppose  that  is 
called  a  brooch,  anyway  it  was  a  pin.  And  there  was  a  little  blue  stone 
and  belt. 

Q.  What  kind  of  a  belt?     A.  Bead,  bead  belt. 

Q.  Then  what  did  you  do  after  you  got  those?  A.  I  went  right 
through  into  the  dining  room,  from  the  dining  room  into  the  parlor. 

Q.  What  did  you  do  when  you  got  into  the  parlor,  —  that  is,  who  did 
you  find  in  the  parlor?    Was  there  anybody  there?    A.  Four  women. 

Q.  What  did  jrou  say  or  do?  A.  As  I  went  into  the  door  I  stopped  and 
looked  around,  and  as  I  was  looking  around  one  of  them  jumped  to  her 
feet,  and  at  that  they  all  jumped  to  their  feet.  I  says  —  I  think  I  said,  — 
'T  want  your  money."  And  at  that  they  all  screamed.  I  hadn't  touched 
my  gun  then  even.    I  hadn't  thought  of  my  gun. 

Q.  When  you  talk  about  your  gun,  you  don't  mean  a  gun,  do  you? 
A.  That  is  what  I  always  called  it. 

Q.  What  is  the  proper  name  for  it?    A.  Revolver. 

Q.  Where  did  you  have  the  revolver?    A.  In  a  holster  on  my  left  side. 

Q    Were  you  wearing  a  belt?    A.  Yes,  sir. 

Q.  And  the  holster  attached  to  the  belt?    A.  Yes,  sir. 

Q.  And  had  the  holster  on  the  left  side?    A.  Yes,  sir. 

Q.  And  then  what  occurred?  A.  I  asked  them  for  their  money  and 
advanced  toward  them  open-handed,  and  they  commenced  to  scream  and 
one  started  toward  the  door,  and  two  I  think  came  toward  me;  one  grabbed 
me;  the  other  lady  took  a  chair,  raised  a  chair  over  her  head,  and  they 
were  all  screaming  at  the  same  time,  and  something,  —  kind  of  a  blank 
appeared  to  me  there,  the  same  as  if  I  could  hear  voices  in  every  direction, 
and  I  was  so  excited  that  the  only  thing  I  thought  of  was  to  shoot  to  scare 
somebody,  to  get  out.  I  grabbed  my  gun  and  bang!  bang!  like  that,  and 
Started  toward  the  door,  and  there  was  a  woman  right  there  near  the  door 
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and  she  was  screaming,  and  I  pushed  her  aside  and  the  door  was  open  and 
I  run  out  on  to  the  stoop,  the  frcmt  piazza,  and  over  the  railing  and  around 
the  building  to  where  my  coat  and  hat  was,  and  shoes.  I  took  them  in 
my  hand  and  ran  down  through  the  woods  until  I  got  to  a  big  chestnut 
tree  on  the  side  of  the  hill.  I  sat  down  and  put  my  shoes  on  and  my  coat 
and  hat,  went  down  over  a  fence,  through  a  yard  out  on  to  Main  Street 
opposite  Bancroft.  From  there  I  went  down  Main  almost  to  Church,  when 
I  saw  Jim  —  I  cannot  think  of  his  last  name,  a  peculiar  name,  with  a  black 
mustache,  —  Dowling  I  think  his  name  is,  —  standing  at  the  telephone 
box,  and  I  went  down  — 

Q.  What  does  Dowling  do?    A.  Just  came  up  to  the  box  — 

Q.  What  does  he  do?    A.  He  is  an  officer. 

Q.  A  policeman?  A.  Yes,  sir.  I  went  down  Church  Street  as  far  as 
Chestnut,  up  —  no,  no,  as  far  as  North,  up  North  to  Carew,  Carew  to 
Chestnut,  Chestnut  to  Bridge  and  Bridge  home. 

Q.  About  what  time  did  you  arrive  home?  A.  I  should  think  somewhere 
between  quarter-past  8  and  quarter  to  9.  I  should  think  that  was  the 
time. 

Q.  What  did  you  do  with  your  revolver  after  getting  home?  A.  I 
went  into  my  room,  shut  the  door,  took  my  things  off,  and  brought  my 
gun  out  and  started  to  clean  it. 

Q.  Did  you  clean  it?    A.  I  cleaned  it,  yes,  sir. 

Q.  How  many  empty  shells  did  you  find  in  the  gun  after  you  cleaned 
it?    A.  Two. 

Q.  What  did  you  do  then?    A.  I  cleaned  my  gun. 

Q.  Did  you  reload  it?    A.  Yes,  yes. 

Q.  And  where  did  you  place  it?    A.  Under  the  head  of  my  bed. 

Q.  What  do  you  mean  under  the  head  of  the  bed,  the  pillow?  A.  The 
pillow,  yes,  sir. 

Q.  Did  you  always  keep  your  gun  there?    A.  Yes,  sir,  always. 

Q.  What  did  you  do  with  the  black  soft  hat  and  the  black  handkerchief? 
A.  After  my  wife  had  gone  to  bed  I  put  the  black  hat  in  the  stove,  put  it 
in  the  stove. 

Q.  For  what  purpose?    A.  To  burn  it  up. 

Q.  What  did  you  do  with  the  black  handkerchief?  A.  I  think  I  left 
that  out  in  the  hall. 

Q.  Did  the  hat  burn  up?    A.  I  couldn't  say  as  to  that. 

Q.  Was  there  a  fire  in  the  stove?  A.  I  think  there  was;  I  think  there 
was  a  coal  fire  in  there. 

Q.  Have  you  seen  it  since?    A.  No,  sir. 

Q.  Did  you  make  the  fire  in  the  morning?    A.  No,  sir. 

Q.  Who  did?    A.  My  wife  always  makes  the  fire  if  it  goes  out. 

Q.  Did  she  say  anything  to  you  about  finding  a  hat  in  the  stove  in  the 
morning?    A.  No,  sir. 

Q.  Is  this  the  handkerchief  [handing  to  prisoner]?    A.  Yes,  sir. 

Q.  Is  this  the  gun  [handing  to  prisoner]?    A.  Yes,  sir. 

Q.  Where  did  you  get  that  gun?     A.  I  stole  it. 
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Q.  Where  did  you  steal  that?  A.  In  the  armory  at  Oakland,  Califor- 
nia, in  Company  F,  National  Guards  of  California. 

Q.  Just  read  off  the  number  of  that  revolver  and  the  make  and  what 
you  call  it.    A.  [Reading.]     Officer's  Model,  Colt,  D.  A.  38. 

Q.  (by  Mr.  Bligh).  There  is  a  factory  number  or  lot  number?  A.  D. 
A.  38;  each  part  is  numbered;  247048  on  the  butt  Each  part  is  supposed 
to  have  a  number. 

Q.  (bj-  Captain  Boyle).  Did  you  sleep  that  night,  after  shooting  the 
women  up  in  Round  Hill,  in  the  Dow  house?    A.  Yes. 

Q'  Did  you  and  Mrs.  Spencer  room  together?    A.  Yes,  sir. 

Q.  About  what  time  did  you  go  to  bed?  A.  Somewhere  around  9 
o'clock,  9.30. 

Q.  What  time  did  you  get  up  in  the  morning?    A.  6.15. 

Q.  You  got  up  at  6.15?  A.  About  that;  that  is  my  regular  time  every 
morning. 

Q.  Slept  soundly?     A.  As  far  as  I  know. 

Q.  Went  to  work  the  next  morning?    A.  Yes,  sir. 

Q.  Where  did  you  go?    A.  H.  L.  Handy  Company,  Hampden  Street. 

Q.  Now,  Mr.  Spencer,  is  this  the  belt  [handing  to  prisoner]?  A.  Yes, 
sir. 

Q.  Is  that  the  pin  [handing  to  prisoner]?    A.  Yes,  sir,  as  far  as  I  know. 

Q.  You  spoke  of  another  article?    A.  A  little  stone. 

Q.  What  kind  of  a  stone  was  that?  A.  The  color  of  that,  mottled 
color. 

Q.  What  did  you  say?  A.  Mixed  colors;  you  call  them  mottled,  don't 
you? 

Q.  Where  is  that  stone?  A.  Supposed  to  be  with  the  rest  of  these 
things ;  it  was  in  the  case  that  the  brooch  was  in. 

Q.  Did  you  know  the  Dows?    A.  No,  sir. 

Q.  Did  you  ever  know  that  you  boarded  in  the  same  house  with  them? 
A.  No,  sir;  not  until  this  thing  was  brought  up. 

Q.  This  statement  you  make  of  your  own  free  will?  A.  Of  my  own 
free  will,  yes,  sir. 

Q.  Nobody  has  offered  you  any  inducement?  A.  Nobody  has  offered 
me  anything  or  has  asked  me  to  tell  you. 

Q.  You  say  nobody  has  asked  you  to  tell  me?    A.  No,  sir,  not  a  word. 

Q.  You  make  this  statement  regardless  of  what  the  consequences  may 
Ik?    A.  Yes,  sir. 

Q.  And  you  are  perfectly  willing  that  this  statement  should  be  testified 
to  in  open  court,  that  you  are  making  now?    A.  Yes,  sir. 

Q.  You  understand  perfectly  what  you  are  saying?    A.  Yes,  sir. 

Q.  Now,  Miss  Niles,  you  have  read  to  the  second  question  on 
the  8th  page?     A.  Yes. 

Q.  J  now  ask  you  to  take  up  —  begin  with  that  question  and 
rc-irl  the  rest  of  the  statement  made  by  him.     A.  [Reading]:  — 
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Q.  Now  what  was  the  first  burglary  that  you  committed  in  Springfield, 
as  far  as  you  can  remember?    A.  On  Avon  Place,  Avon  Street. 

Q.  Go  ahead  and  recite  that  as  nearly  as  you  can  recall  it.  A.  I  cannot 
tell  you  my  movements. 

Q.  No,  but  after  getting  to  the  house  —  that  is,  what  you  did  in  rela- 
tion to  removing  any  clothing  before  you  went  in  and  putting  on  a  mask, 
or  anything  like  that? 

Q.  Pardon  me  just  a  moment;  will  you  read  just  a  little  more 
slowly,  Miss  Niles?     A.  Yes,  sir.     [Reading]:  — 

A.  Mr.  Boyle,  I  cannot  tell  you,  I  cannot  tell  you  whether  I  put  a  mask 
on  outside  of  the  house,  what  hat  I  had  on,  where  I  put  the  mask  on  if  I 
did  put  on  any.  I  remember  getting  in  a  back  window,  and  I  think  it  was 
a  pantry,  going  through  into  the  kitchen  and  seeing  some  people,  man  and 
woman,  in  the  next  room.  From  there  I  went  into  a  bedroom.  I  couldn't 
find  any  jewelry.  I  went  into  the  next  room  right  opposite  where  they 
were  sitting.  I  didn't  find  any  jewelry  in  there,  and  the  woman  got  up 
and  went  out,  —  it  seems  to  me  she  mixed  up  some  kind  of  a  drink,  —  and 
came  back  into  the  sitting  room  and  sat  down.  They  began  to  talk,  and 
I  went  back  into  the  bedroom  again  and  looked  around  to  see  if  I  could 
find  anything.  Not  finding  anything  I  went  into  the  closet  and  I  stood 
there  for  a  few  minutes.  Then  I  thought  I  would  go  out  and  demand 
money,  jewelry,  and  as  I  came  out  into  the  room  I  heard  some  one  arise, 
like  a  person  pushing  back  a  chair,  something  like  that  [illustrating],  rais- 
ing up  you  would  make  a  noise.  My  first  impulse  was  to  get  out  of  sight, 
and  I  dropped  on  to  the  floor  and  rolled  under  the  bed.  And  this  woman 
and  this  man  came  out,  and  the  man  said  a  few  words,  I  forgot  just  what 
he  said ;  anyway,  he  went  off  upstairs,  apparently  upstairs,  went  out  of  a 
door,  I  suppose  he  went  upstairs.  Then  this  lady  came  in  and  locked  the 
doors  and  went  to  bed.  I  must  have  stayed  there  an  hour  or  two  waiting 
for  her  to  go  to  sleep,  and  every  time  that  I  would  make  the  least  move 
to  come  out  I  could  hear  her  kind  of  sigh  like  that  [illustrating]. 

Q.  Make  a  sigh?  A.  Yes,  move  in  the  bed.  I  kept  perfectly  quiet  for 
a  little  while  longer,  then  I  would  try  to  get  out  again;  and  finally,  after 
waiting  a  long  time,  I  thought  she  must  be  asleep;  by  that  time  I  had  got 
out  to  the  edge  of  the  bed.    Captain  Boyle,  there  is  something  now  — 

Q.  We  won't  ask  you  to  tell  that.  Did  you  get  any  property  there? 
A.  Yes. 

Q.  What  did  you  get?  A.  I  will  tell  you.  I  can  give  you  a  little  more 
on  this.  As  I  got  to  the  edge  of  the  bed  she  rose  up  in  bed  and  screamed. 
By  that  time  I  was  on  my  feet,  and  her  position  changed  from  a  sitting 
position  to  a  lying  position,  and  I  demanded  money  and  jewelry.  While 
I  was  talking  to  her  she  pulled  off  some  rings  and  dropped  them  into  the 
bed  and  I  saw  her  and  I  says,  "What  did  you  do?  You  dropped  some- 
thing."   She  says,  "No,  I  didn't."    I  asked  her  to  move  over  one  side, 
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and  she  did,  and  I  saw  them.  I  asked  her  if  she  had  any  money;  she  said 
a  little.  I  said  I  wanted  it.  She  gave  me  the  money,  which  was  S2, 1  think. 
I  think  it  was  S2.  She  asked  me  for  a  drink  of  water  and  I  got  her  a  drink 
of  water.  She  asked  me  which  door  I  wanted  to  go  out;  I  says,  "The 
back  door."  She  unlocked  the  back  door  and  said,  "  Good-night,"  and 
I  said,  "  Good-night."     And  that  is  all  there  was  to  it. 

Q.  Do  you  remember  about  when  that  was?    A.  No,  sir,  I  don't. 

Q.  About  how  long  ago?  You  have  some  idea  whether  it  was  years 
or  months  or  days?  A,  It  seems  to  me  it  was  —  it  was  a  long  time  ago, 
three  years  perhaps. 

Q.  Was  there  a  light  burning  in  the  room?    A.  Yes. 

Q.  What  was  the  light,  gas  or  electricity?  A.  I  cannot  tell  you,  I  think 
gas. 

Q.  Where  are  chose  rings  that  }rou  got  from  this  woman?  Can  you 
describe  them?  A.  One  was  the  ring  with  three  stones  and  the  other  was 
a  solitaire. 

Q.  Where  was  the  three-stone  ring  the  last  time  you  saw  it?  A.  It 
was  in  this  box  of  jewelrjT. 

Q.  Where  was  the  box  of  jewelry?    A.  On  my  bureau. 

Q.  What  did  j-ou  do  with  the  solitaire  ring?  A.  I  think  that  was  sold 
at  Dean's  —  I  think  that  was.    My  wife  will  tell  you. 

Q.  Who  sold  it?    A.  My  wife. 

Q.  Were  you  married  at  that  time,  that  is,  when  you  were  in  this  house 
on  Avon  Place?    A.  I. think  not. 

Q.  How  long  before  you  were  married  do  you  think  that  occurred? 
A.  I  cannot  tell  you,  Captain  Boyle. 

Mr.  Stapleton.  One  moment.  I  ask  to  have  the  statement 
about  his  wife's  selling  the  ring  stricken  out. 

The  CouBT.     I  don't  hear  what  you  say. 

Mr.  Stapleton.  I  want  that  part  about  selling  the  ring 
.stricken  out;  that  his  wife  — 

Mr.  Callahan.  I  object  to  its  being  stricken  out;  it  is  his 
statement. 

The  Court.     What  is  the  objection  to  it? 

Mr.  Stapleton.     I  think  that  he  cannot  tell  what  his  wife  did. 

Mr.  Callahan.  We  are  not  offering  to  show  what  his  wife 
did;  we  are  offering  his  statement,  his  talk,  his  conduct. 

The  CoUBT.  I  think  it  is  competent  as  a  statement,  but  it 
is  not  evidence  tending  to  show  that  his  wife  did  actually  sell 
the  ring. 

Q.  Go  on,  Miss  Xiles. 

Mr.  Stapleton.  Your  Honor  will  save  my  exception  to  its 
admission. 
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The  Witness.     [Reading]:  — 

Q.  How  long  before  you  were  married  do  you  think  that  occurred? 
A.  I  cannot  tell  you,  Captain  Boyle.    What  is  that  you  say? 

Q.  How  long  did  this  occur  before  you  got  married?  A.  For  the  life 
of  me  I  cannot  tell  whether  it  was  before  or  after;  I  cannot  tell  you. 

Q.  How  long  have  you  been  married?    A.  A  little  over  two  years. 

[See  page  14  for  date.] 

Q.  Where  was  the  next  place  that  you  went?  [Prisoner  hesitates.] 
See  if  I  can  refresh  your  memory  any,  —  you  spoke  yesterday  that  you 
thought  the  next  job  you  did  was  —   A.  At  the  North  End? 

Q.  No;  where  you  saw  some  people  playing  cards?  A.  I  remember 
that  incident. 

Q.  Just  what  was  that?  A.  I  went  by  the  house,  and  as  I  went  by  I 
saw  some  people  sitting  around  a  table  from  the  opposite  side  of  the  street, 
and  I  crossed  the  street  around  back  of  the  house  and  went  up  to  the  win- 
dow. As  I  was  standing  there  —  I  was  not  making  any  noise  particularly 
that  I  know  of  —  somebody  happened  to  see  me  standing  there,  and  I 
hollered  at  them,  I  says,  "Sit  down!  No  move!"  and  they  all  screamed, 
ran  out  of  sight,  and  I  went  away. 

Q.  Did  you  have  a  mask  on  that  night?    A.  I  think  I  did. 

Q.  Did  you  have  your  revolver?  A.  I  think  I  did.  I  am  pretty  sure 
I  did. 

Q.  Did  you  have  it  in  your  hand  or  pointed  at  them  when  you  told 
them  to  sit  down?    A.  I  think  I  did. 

Q.  What  street  was  that  on?  A.  It  seems  to  me  it  was  right  in  that 
locality. 

Q.  You  didn't  get  anything  there?     A.  No,  sir. 

[See  page  30  for  further  testimony  in  regard  to  above.] 

Q.  What  was  the  next  job  that  you  did  that  you  can  think  of?  [Pris- 
oner hesitates.]  Do  you  remember  going  into  a  house  up  in  the  vicinity 
of  where  you  lived?    A.  Yes. 

Q.  What  house  was  that?  A.  -It  was  the  first  house  from  the  corner, 
I  think. 

Q.  Do  you  know  who  lived  in  that  house?    A.  No. 

Q.  What  street  was  that  in?  A.  Greenwich  —  no,  hold  on,  no  —  it 
is  three  streets  from  the  street  where  I  used  to  live. 

Q.  Three  streets  from  the  street  where  you  used  to  live?  A.  Two  or 
three,  three. 

Q.  What  occurred  there,  Bert?  A.  I  changed  my  clothes  over  in  the 
back  yard  —  what  is  the  name  of  that  man  that  lives  right  next  to  Mr. 
Gardner,  the  house  toward  Main  Street  next  to  Mr.  Gardner's  house? 
I  changed  my  hat,  my  coat,  and  I  forget  now  whether  I  changed  my  hat 
or  whether  I  just  went  over  bareheaded.  I  cannot  remember  that.  But  I 
know  I  lifted  up  the  screen  and  got  in,  and  there  was  a  dim  light  burning. 

Q.  What  room  did  you  enter?    A.  To  the  rear  of  the  house. 

Q.  What  room  did  that  window  lead  you  into?    A.  It  was  a  bedroom. 
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Q.  Then  what  occurred?  A.  I  got  into  the  clothespress,  the  closet, 
because  I  heard  somebody  moving  out  in  the  next  room.  They  were  all 
out  in  the  next  room,  the  first  or  second  room  from  where  I  come  in.  And 
I  stayed  in  there  for  some  time  and  it  come  to  me  that  whoever  slept  in 
that  room  would  be  in  later  and  likeby  to  come  to  this  closet,  so  I  got  out 
of  there  and  got  under  the  bed,  and  I  waited  there  for  an  hour  I  guess, 
possibly  it  was  not  as  long  as  that.  Two  women  came  in  and  went  to  bed, 
and  I  was  going  to  wait  until  they  had  gone  to  sleep,  and  in  some  way 
or  other  my  gun  slipped  out  of  my  holster,  and  in  trying  to  put  it  back  I 
struck  my  elbow  against,  —  underneath  the  bed.  That  attracted  their 
attention.  And  previous  to  this  I  heard  her  open  a  travelling  bag,  one 
of  those  with  a  snap  on  it,  —  when  they  close  it  I  would  know  by  the 
sound  what  it  was.  I  heard  her  open  a  drawer  right  next  to  the  window 
and  put  that  in  and  shut  it  up.  And  as  I  hit  my  elbow  against  the  bed 
she  immediately  knew  that  there  was  some  one  under  there,  because  the 
first  thing  she  done  was  to  look.  I  didn't  see  her  but  I  heard  her  pull  the 
bedclothes  up  from  the  side  of  the  bed  and  she  immediately  jumped  out 
of  bed.  if  I  remember  right  —  no,  hold  on,  wait  a  minute,  no  —  I  think 
I'm  wrong  there.  I  think  she  called  to  this  lady  that  had  gone  out  of  the 
room,  to  bring  a  light.    Anyway,  the  first  thing  I  knew  I  saw  a  reflection 

—  my  back  was  turned  to  them  —  I  saw  a  reflection  under  the  bed  and  I 
lay  perfectly  still  for  a  second  and  I  turned  my  back  to  look  —  the  light 
was  gone,  everything  was  dark.  And  at  that  time  I  heard  this  woman 
that  was  in  the  bed  jump  out  and  go  out  of  the  room,  so  I  knew  in  an  in- 
stant that  they  were  gone.  I  came  right  out  from  under  the  bed  and  went 
to  this  drawer  that  I  had  heard  her  put  the  pocketbook  in  and  opened  it 
and  took  it  and  got  out  of  the  window. 

Q.  Do  you  recall  how  much  was  in  there?  A.  There  was  just  $40,  I 
think. 

Q.  Was  that  Mrs.  F.  E.  Page's  house,  17  Sheldon  Street?    A.  Page, 

—  that  was  the  name. 

Q.  And  on  her  report  she  says  there  was  $40  stolen.    A.  She  does? 

Q.  Yes.    That  is  right,  is  it?    A.  That  is  right,  yes.' 

Q.  That  date  is  November  30,  1908?  A.  1908,  —  November,  —  yes. 
I  remember  now  it  was  cold  that  night. 

Q.  This  is  George  A.  Ludington,  Avon  Place  (looking  at  card),  July 
25,  1908?    A.  The  name  sounds  familiar. 

Q.  You  got  a  three-stone  diamond  ring  and  a  solitaire  diamond  ring,  — 
that  is  the  report?    A.  Yes,  sir. 

Q.  That  was  correct?     A.  That  is  right. 

Q.  Do  you  recall  the  next  place  you  went  to?     [Prisoner  hesitates.] 

I  will  ask  you  this  to  refresh  your  memory:  do  you  remember  going  to  a 

•   at  86  Calhoun  Street,  a  Mrs.  Helen  J.  Fisk,  and  finding  a  woman 

upstairs,  you  going  into  her  bedroom  and  demanding  her  money?    A.  On 

Calhoun  Street? 

Q.  Yea.    A.  No. 

Q.  And  pointed  a  revolver  at  her.    This  woman  gave  you  $2,  and  at 
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that  house  there  were  three  orange  spoons?  A.  Oh,  I  remember  —  yes, 
that  is  right,  that  is  right. 

Q.  What  occurred  there,  do  you  recollect?  A.  Since  you  spoke  of  the 
$2  I  was  trying  to  place  that  place;  yes,  that  is  right,  that  was  on  Calhoun 
Street. 

Q.  Yes.    A.  Yes. 

Q.  Do  you  remember  what  you  got  in  that  house?  A.  I  know  I  got 
some  orange  spoons.     Was  there  a  napkin  ring? 

Q.  Yes.  Do  you  remember  getting  —  there  were  two  silver  teaspoons, 
and  one  orange  spoon  was  marked  "Lenott?"  A.  I  couldn't  say  as  to 
that.    I  remember  that  place  since  you  spoke,  that  was  right. 

Q.  That  was  December  24,  1908,  shortly  after  the  Page  — ?  A.  Yes, 
the  night  before  Christmas.  I  remember  the  bed  was  all  covered  with 
Christmas  presents,  and  I  started  to  pick  up  some  of  those  presents;  she 
says,  "For  God's  sake  don't  touch  those,  those  are  my  children's;"  and 
I  said,  "All  right,  I  won't." 

Q.  Do  you  remember  the  next  job  you  did?  [Prisoner  hesitates.]  Do 
you  remember  being  in  the  house  out  at  Forest  Park  on  Bellevue  Avenue, 
house  by  the  name  of  Swan?    A.  Yes,  sir. 

Q.  Just  what  occurred  there,  do  you  remember?  A.  Wasn't  that  the 
big  house,  big  two-story  house? 

Q.  Yes.  A.  I  tried  to  get  into  the  windows  at  that  house  and  there 
was  every  one  of  them  locked,  every  one  was  locked,  and  as  I  went  around 
to  the  front  of  the  house  I  saw  some  people  sitting  in  the  parlor,  I  think 
it  was,  or  sitting  room,  and  I  tried  to  think  of  some  way  of  getting  in;  it 
didn't  present  itself.  And  as  I  stood  there  on  the  porch  meditating,  think- 
ing what  I  would  do,  I  see  some  one  coming  toward  the  door,  and  they 
had  hats  on;  I  forget  whether  it  was  one  or  two  or  three  women  and  some 
children,  and  it  come  to  me  in  a  flash  that  when  they  opened  the  door  I 
would  go  in,  make  them  aU  stand  back  and  get  what  I  could.  As  they 
opened  the  door  I  walked  right  in  on  them.  I  don't  remember  what  I 
said  —  I  don't  remember  what  I  said,  but  I  know  one  of  the  women 
started  to  grab  me  —  I  guess  I  pulled  the  gun  up  demanding  money, 
and  one  woman  grabbed  my  hand  and  shoved  it  down,  and  as  she  did 
that,  —  an  impulse  I  suppose,  —  I  puUed  the  trigger  and  the  gun  went 
off  right  beside  her.  They  all  started  to  scream  and  holler  and  I  grabbed 
one  woman  and  I  told  her  if  she  didn't  give  me  some  money  I  would  kill 
her,  —  trying  to  make  her  give  me  some  money.  And  a  man  hollered 
downstairs,  "Here  it  is,  here  it  is,"  and  he  dropped  some  down.  I  told 
her  to  go  and  pick  it  up  and  she  gave  it  to  me  and  I  left  the  house. 

Q.  Did  you  do  any  other  shooting  in  that  house?  A.  Oh,  that  is  right; 
while  they  were  screaming  I  shot  out  the  lights.  While  they  were  scream- 
ing I  shot  out  the  lights  and  then  I  grabbed  her,  —  that  was  it.  I  forgot 
that.     Since  you  spoke  about  it  I  recall  it. 

Q.  Was  that  as  near  as  you  can  remember  April  9,  1909?  A.  I  don't 
remember  the  date. 

Q.  Were  you  masked?    A.  I  don't  remember  that  either;  I  think  I 
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was.  I  think  I  was  masked.  In  fact,  I  know  I  was  now.  I  was  masked 
and  had  my  hat  on,  because  I  changed  my  hat  outside. 

Q.  I  suppose  you  always  carried  an  extra  hat?  A.  Always  carried  a 
soft  hat  with  me. 

Q.  Do  you  remember  going  up  here  in  Temple  Street  any  time  to 
Arthur  H.  Rogers'  house?    A.  Yes. 

Q.  What  occurred  there  and  how  did  you  get  in?  A.  I  got  in  through 
a  side  window  in  the  rear,  in  the  kitchen. 

Q.  Where  did  that  window  lead  to?    A.  Kitchen. 

Q.  What  occurred  there?  A.  They  were  in  the  front  of  the  house 
when  I  entered,  and  I  hadn't  but  just  got  in  and  closed  the  window  when 
—  I  forget  whether  it  was  the  women  or  the  man  of  the  house  —  I  heard 
them  coming,  and  I  just  stepped  into  a  closet  the  same  as  right  there  [in- 
dicating] that  led  right  down  in  the  kitchen;  the  door  was  open;  if  he  had 
looked  in  there  he  could  have  seen  me,  and  he  came  out  and  I  think  he 
fixed  the  fire,  and  they  said  something  about  locking  the  door;  he  said, 
"There  is  no  need  of  it,"  and  went  down  cellar  and  came  right  back  up 
again,  and  they  all  went  upstairs.  After  they  had  beer  gone  some  few 
minutes  I  went  up  and  I  went  into  a  room,  —  no  one  in  it,  —  and  I  looked 
over  even-thing  and  through  all  the  drawers  and  I  couldn't  find  anything 
that  just  struck  my  eye,  that  suited  me,  and  while  I  was  there  I  heard 
a  door  open,  and  as  I  did  I  looked  out  in  the  hall  and  it  was  a  woman  com- 
ing up  the  hall.  As  soon  as  she  had  gone  in  and  shut  the  door  I  ran  down 
to  the  door  and  opened  it,  turned  my  searchlight  in  there  and  she  was  over 
by  the  window,  and  I  demanded  money  and  jewelry  and  she  gave  me  a 
bracelet,  1  think,  I  think  it  was  a  bracelet,  and  she  said  she  would  get  me 
some  money;  she  went  downstairs  and  when  she  got  down  to  the  foot  of 
the  stairs  she  gave  me  $2,  I  believe,  or  SI,  I  don't  remember  just  what  she 
did  give  me;  she  gave  me  some  small  amount  of  money,  and  she  started 
to  pick  up  the  telephone.  I  told  her  to  put  it  down,  and  as  she  put  it 
down  I  grabbed  the  wire  and  snapped  it  out,  —  it  goes  down  into  a  casing 
like. 

Q.  Do  you  remember  what  occurred  next?  A.  I  took  her  out  into  the 
kitchen  and  tied  her  hands  behind  her  and  told  her  to  sit  down,  and  I 
went  into  the  dining  room  and  I  picked  up  all  the  silverware  I  could  find 
and  some  other  things,  I  forget  now  what  it  was,  doilies  or  something  of 
that  kind,  wrapped  them  all  up  in  a  towel  and  came  out  and  talked  with 
her. 

Q.  I  will  ask  you  some  questions  right  here.  You  tied  her  hands  be- 
hind her?    A.  Yes. 

Q.  And  laid  her  on  her  back  on  the  floor?    A.  Yes. 

Mr.  Stapleton.     1  object. 

Q.  What  you  told  me  yoscerday  morning  that  occurred  there,  —  is 
that  true?    A.  Yes. 

Q.  Then  what  did  you  do  after  you  let  her  up?  A.  I  untied  her  hands 
and  took  the  silverware  and  things  that  I  had  done  up  and  I  went  away. 

Q.  Whore  did  you  leavf  the  girl?     Did  you  leave  her  in  the  kitchen 
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when  you  went  out  or  did  you  take  her  somewhere  else?  A.  No;  I  left 
her  in  the  kitchen. 

Q.  Did  you  help  her  upstairs?  Was  she  rather  faint?  A.  She  did  not 
appear  to  be,  no,  sir. 

Q.  What  did  you  do  with  the  silverware?  A.  I  started  to  take  it  away, 
and  I  got  three  or  four  houses  away  and  there  was  a  man  coming  up  the 
walk,  coming  toward  me,  and  my  first  impulse  was  that  it  was  somebody 
following  me  and  I  dropped  it,  or  set  it  down,  I  forget  which,  and  run  back 
and  around  out  on  to  —  where  I  could  see  up  and  down  Main  Street,  and 
just  as  I  done  that  I  heard  some  one  scream  out  of  the  window. 

Q.  How  far  did  you  get  before  you  heard  the  scream?  A.  I  got  three 
or  four  houses  away  and  I  heard  somebody  scream,  and  I  went  out  on  to 
Main  Street  across  through  the  school  yard. 

Q.  You  don't  mean  Main?  A.  I  don't  mean  Main  Street;  I  mean 
Temple  Street,  across  through  the  school  yard,  —  I  think  it  is  the  school 
yard;  there  are  some  big  public  yards  there,  —  out  on  to  Main  Street  and 
down,  —  or  State  Street. 

Q.  You  mean  from  the  school  building  on  to  State  Street?    A.  Yes,  sir. 

Q.  You  were  masked  there?    A.  I  think  I  was. 

Q.  About  how  long  were  you  in  the  Rogers'  house  altogether?  A.  I 
should  think  an  hour. 

Q.  By  the  way,  did  you  say  in  the  Rogers'  house  —  this  girl  started  to 
scream  or  something  like  that  as  she  was  by  the  window,  and  you  said, 
"Don't  scream  or  there  will  be  shooting;  if  the  people  in  the  house  down 
to  Forest  Park  hadn't  screamed  there  wouldn't  have  been  any  shooting." 
Do  you  remember  saying  something  like  that?  A.  I  cannot  recall  it.  If 
she  says  I  said  it  I  did. 

Q.  But  you  didn't  do  any  shooting  in  any  places  only  where  they  would 
scream?    A.  No,  sir. 

Q.  That  was  shortly  after  the  place  down  to  Swan's  where  you  did  the 
shooting?    A.  Must  be,  because  you  say  — 

Q.  That  was  reported  April  10,  1909;  do  you  think  that  is  about  the 
time?    A.  Whatever  you  say. 

Q.  No,  it  is  not  what  I  say;  it  is  what  you  say.  A.  I  don't  know.  If 
you  have  got  the  date  there  it  is  all  right. 

Q.  But  you  distinctly  remember  being  there?  A.  I  remember  it,  yes, 
sir. 

Q.  Now  do  you  remember  being  in  a  place  up  in  Pearl  Street  which 
turned  out  to  be  L.  J.  Powers'  house,  116  Pearl  Street?    A.  Yes,  sir. 

Q.  Just  what  occurred  there  and  how  did  you  get  in?  A.  I  got  in 
through  the  bathroom  window  in  the  side  of  the  house. 

Q.  What  did  you  do  after  you  got  in  there?  A.  I  went  in  through  the 
parlor  and  there  was  lights  burning  all  around  and  I  looked  kind  of  care- 
fully. I  didn't  have  to  use  my  searchlight,  I  didn't  see  anybody  or  any- 
thing there  and  I  thought  it  must  be  upstairs  what  I  was  looking  for, 
whatever  it  was,  so  I  went  upstairs  and  I  looked  through  the  drawers  and 
boxes  and  I  couldn't  find  anything.    I  heard  a  noise.    There  is  a  big  hall- 
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way,  you  know,  and  at  the  end  of  the  hallway  there  is  a  stairway  going  up, 
still  another  flight  of  stairs,  and  I  went  out  into  the  hall,  crossed  the  room 
into  another  room  where  later  on  this  same  Mr.  Powers  I  found  in.  I 
came  out  and  went  upstairs  from  that  room.  I  didn't  find  anything  in 
there,  and  as  I  got  up  to  the  top  of  the  stairs  —  it  was  all  lit  up  all  the 
way  through  —  I  went  upstairs  —  it  was  lit  all  the  way  through  the  halls 
—  I  got  up  to  the  top  of  the  stairs  and  there  was  two  doors  open  and  I 
heard  a  noise  down  to  the  end  of  the  hall.  I  walked  down  right  to  the 
end  of  the  hall,  and  as  I  went  through  the  door  there  was  a  young  lady 
with  her  legs  crossed,  in  her  nightdress,  with  a  magazine,  reading  a  maga- 
zine in  bed.  She  says  —  she  looked  up  at  me,  she  didn't  say  anything. 
I  says,  "Are  you  the  hired  girl  here?"  She  saj^s,  "Yes."  And  at  that  I 
looked  through  another  door  and  there  was  a  girl  looking  out  in  her  bed, 
and  I  just  walked  in  to  her  and  told  her  to  keep  quiet  and  not  say  anything 
and  everything  would  be  all  right.  She  asked  if  she  could  get  up  and  come 
in  and  get  into  bed  with  this  other  girl.  I  said,  "Certainly."  She  came 
in  and  commenced  to  cry.  I  said,  "Don't  cry,  don't  have  no  fear;  I 
wouldn't  harm  a  hair  of  your  head.  Just  keep  quiet  and  tell  me  all  you 
know;  where  do  they  keep  the  jewelry,  etc.?"  She  says,  "Nobody  is 
home  except  Mr.  Powers,"  and  she  says,  "All  the  rest  are  gone  away," 
she  says.  "What  there  is  is  downstairs."  I  says,  "Where?"  She  says, 
"I  don't  know  as  to  that."  I  says,  "Is  there  any  jewelry  in  the  house?" 
She  says,  "I  don't  think  so.  I  think  they  have  got  it  all  with  them."  I 
says.  "Is  there  any  money  that  you  know  of?"  She  says,  "Nothing  only 
what  I  have."  I  says,  "I  don't  want  your  money."  I  heard  a  noise.  I 
says,  "What  is  that  noise?"  She  says,  "Mr.  Powers  was  downstairs  a 
little  while  ago,"  and  I  says,  "There  was  nobody  in  the  house  when  I 
came  up."  She  says,  "He  must  have  come  back  in  again  then."  She 
says,  "Can  I  lock  that  door?"  I  says,  "Yes,  you  can  lock  it,  but,"  I  says, 
"don't  make  a  sound."  She  says,  "I  won't;  I  promise  you  I  won't  say 
a  word  or  make  a  sound;  you  can  take  everything  there  is  in  the  house." 
I  says,  "All  right;  I  will  take  your  word  for  it."  I  went  right  downstairs, 
and  I  went  through  the  hall,  and  as  I  went  through  the  hall  this  reflection 
of  the  light  from  Mr.  Powers'  room  showed  out  into  the  hallway.  As  I 
went  into  the  doorway  he  had  some  collars  or  cuffs  or  something  in  his 
hand,  and  I  says,  "Throw  up  your  hands;  I  want  your  money,"  something 
to  that  effect. 

Q.  Were  you  masked?  A.  I  couldn't  say  that  either.  I  presume  I 
was,  and  I  had  my  gun. 

Q.  And  pointed  the  gun  at  him?  A.  Yes.  He  done  just  as  I  told  him, 
and  I  took  the  gun  and  put  it  back  into  my  holster.  I  says,  "  I  want  your 
money."  He  says,  "I  have  not  got  any."  He  says,  "I  have  got  a  little 
change  and  you  can  have  that."  He  pulled  out  a  handful  of  change  and 
a  couple  of  cart  wheels,  I  think,  and  some  change.  There  was  about  — 
I  think  there  was  S4.07. 

Q.  You  mean  by  cartwheels?  A.  Silver  dollars.  Then  I  asked  him 
if  thr-re  was  any  jewelry  in  the  house.    He  says  "No."    He  says,  "Every- 
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body  has  gone  away;  there  is  nothing  in  the  house  at  all."  I  says,  "All 
right."  I  went  down  to  go  out  the  front  way  and  saw  an  officer  —  no, 
I  didn't  see  an  officer,  it  was  two  men  standing  over  on  the  opposite  corner 
next  to  the  big  picket  fence  there.  I  didn't  shut  the  door,  I  didn't  even 
lock  the  door,  I  left  it  ajar,  went  back  upstairs;  he  was  out  in  the  hall.  I 
says,  "What  are  you  doing  out  here?"  He  says,  "  I  thought  you  had  gone." 
"No,"  I  says,  "I  want  to  go  out  the  other  way."  He  says,  "I  will  let  you 
out."  I  went  downstairs  and  he  come  right  down  the  stairs  behind  me 
and  unlocked,  or  started  to  unlock,  the  door  and  he  couldn't  unlock  it, 
and  he  says,  "I  guess  tbe  girls  have  got  the  key."  I  says,  "I  want  to  get 
out  the  window  then."  He  went  and  opened  the  window  for  me  on  the 
back  porch  and  I  went  out  the  back  way. 

Q.  Where  was  your  clothing  that  you  didn't  have  on?  A.  Down  in 
the  garden  up  beside  the  fence.  I  went  down  and  put  on  mjr  clothing 
and  had  got  down  on  to  —  I  know  now  the  name  of  the  street  because  it 
was  told  me,  it  was  referred  to  yesterday  —  Spring  Street,  got  down  on 
to  Spring  Street  and  the  auto  come  up  by  and  I  went  right  out  on  to 
Worthington  Street. 

Q.  (by  Mr.  Bligh)  .    You  mean  the  patrol  wagon?    A.  Yes. 

Q.  (by  Captain  Boyle).  Do  you  remember  about  that  date?  A.  No, 
I  don't. 

Q.  Do  you  think  that  was  July  22?  A.  I  don't  remember  the  date. 
What  you  say  is  right. 

Q.  By  the  way,  in  relation  to  that,  do  you  remember  ever  meeting  one 
of  those  same  girls  on  Bridge  Street  and  she  practically  recognizing  you 
and  you  recognizing  her,  and  you  running?  A.  Oh,  no,  no,  never,  no, 
never;  I  never  run  from  anybody  in  the  world  that  I  know  of,  unless  I 
was  getting  out  of  a  place  and  getting  away.  I  never  met  any  of  these 
people  that  I  have  ever  been  in,  to  recognize  them. 

Q.  You  would  have  a  better  chance —  A.  Except  Mr.  Powers,  I 
remember  Mr.  Powers  —  it  was  not  Powers,  it  was  the  man  from  White 
River  Junction  that  looks  almost  like  his  brother,  and  I  thought  it  was 
Mr.  Powers  yesterday  when  be  stood  in  front  of  me. 

Q.  Mr.  H.  S.  Ripley?    A.  Yes,  sir. 

Q.  Do  you  remember  going  into  a  house  at  266  Union  Street?  Do  you 
recaU  what  occurred  there?  A.  I  came  up  Union  and  passed  a  policeman 
not  the  length  of  this  room,  and  I  turned  right  into  a  driveway.  I  see  the 
bouse  was  dark.  I  turned  right  in  and  as  I  turned  in  I  looked  around  to 
see  if  he  was  looking  at  me;  he  was  not;  he  was  going  right  along  leisurely 
down  the  street.  I  went  right  through  the  back  yards,  and  while  I  was 
looking  around  the  house  I  happened  to  see  a  ladder  up  in  the  trees  —  I 
think  that  was  the  house  —  no,  it  was  the  house  below  that  I  found  the 
ladder.  I  went  around  this  house  and  in  looking  —  I  tried  all  the  windows 
first,  that  is  right,  I  tried  all  the  windows  first  and  couldn't  find  anything 
that  was  unlocked,  and  I  wanted  some  means  —  to  see  this  window  upon 
the  upper  story  open  and  I  tried  to  think  of  some  means  to  get  up  there. 
There  was  no  boards,  there  was  nothing  available  around  there,  so  I  went 
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down  farther,  and  as  I  went  down  farther  I  saw,  wThen  I  got  to  a  fence,  I 
saw  this  ladder  up  in  the  trees,  and  I  went  over  and  got  the  ladder  and 
earne  back  and  put  it  up  to  the  window  and  went  upstairs  —  no,  put  the 
ladder  up  to  the  window,  went  out  to  the  sidewalk  again  to  see  if  anybody 
was  looking;  I  saw  this  policeman  way  down  the  street  and  I  went  right 
back  and  went  up  the  ladder  and  went  in.  I  could  see  them;  they  were 
right  in  the  next  room  off  the  stairway.  I  went  in,  went  up  the  stairway, 
as  I  got  to  the  top  of  the  stairs  it  creaked  a  little  and  the  lady  who  was  in 
there  noticed  me.  I  says,  "Keep  quiet."  She  said,  "Yes."  At  that  time 
her  husband  got  right  up,  he  was  right  beside  of  her.  I  told  him  what  I 
wanted.  They  said  they  hadn't  got  a  blessed  thing  in  the  house,  there 
was  no  jewelry  in  the  bouse,  all  that  they  had  got  was  a  two  dollar  and 
fifty  cent  gold  piece  and  I  could  have  that.  And  as  he  handed  it  to  me 
he  looked  at  the  date  and  it  struck  me  in  an  instant,  what  good  would 
that  two  dollar  and  fifty  cent  gold  piece  do  me;  he  bad  looked  at  the  date 
and  I  never  could  pass  it  anywhere.  So  I  handed  it  back  to  him  and  I 
stopped  and  talked  there  a  few  minutes  with  him,  wrent  and  looked  out 
of  a  window  and  didn't  see  anybody,  talked  a  few  minutes  more  and  went 
off. 

Q.  Did  you  take  the  ladder  away  from  the  window  when  you  Avent 
out?    A.  I  think  I  did. 

Q.  Where  did  you  have  your  clothing  that  night  other  than  what  you 
had  on?  A.  I  left  it  just  a  little  way  from  the  corner  of  that  house;  when 
I  come  back  with  the  ladder  I  set  it  dowm. 

Q.  Did  Mr.  Ripley  offer  you  his  watch?  A.  I  think  he  did;  I  have  for- 
gotten; I  think  he  did.  I  think  he  offered  me  his  watch.  He  says,  "All 
I  have  in  my  possession  is  a  watch."    That  w'as  it. 

Q.  You  talked  with  him  yesterday  out  in  the  cell,  that  was  discussed 
rday,  about  the  two  dollar  and  fifty  cent  gold  piece?  A.  Yes  —  the 
little  fellow  with  glasses  on? 

Q.  Yes.  Was  there  something  said  there  about  he  giving  you  a  quar- 
ter? A.  No,  no,  he  didn't,  not  to  my  knowledge.  Now  I  say  he  didn't; 
if  he  says  he  gave  me  a  quarter,  he  did,  but  I  don't  remember  it. 

Q.  Now  that  was  August  6,  1909,  last  year?    A.  Was  that  the  report? 

Q.  Yes.    A.  Whatever  you  say. 

Q.  Was  it  hot  weather,  warm  weather?    A.  Warm  weather,  I  think. 

Q.  You  think  that  would  be  about  the  time,  do  you?  A.  Whatever 
you  have  got  down  there  is  right  in  connection  with  it. 

Q.  Do  you  remember  on  the  evening  of  September  5,  1909,  going  into 
a  room  at  No.  6  Salem  Street  occupied  by  Eva  D.  Tessier?    A.  Yes,  sir. 

Q.  Tell  us  the  circumstances  of  that.  A.  I  went  up  —  what  is  that 
street  that  goes  up  by,  right  up  that  way,  right  straight  out  from  Main 
Street,  as  you  would  come  in? 

Q.  Worthington?  Is  it  a  long  street?  A.  Yes,  right  at  the  corner. 
Here  is  the  block  here  [indicating]  like  that,  —  I  came  right  up  this  street 
here,  came  right  by  the  building. 

Q.  Mattoon?    A.  I  saw  this  big  block  on  the  corner  and  I  came  back. 
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I  went  up  to  Carew  Place  ■ —  no,  not  Carew  Place,  Temple  Place,  is  it? 
What  is  that  little  short  street  just  above?  There  is  a  little  short  street 
just  above,  and  I  went  up  to  that  and  came  back  and  went  up  right  by 
this  corner  again  and  went  up  on  another  street.  There  is  a  big  church 
on  the  corner;  I  went  up  around  this  church  and  as  I  was  going  up  to  the 
church  I  was  looking  over  this  block.  There  were  no  lights  downstairs 
at  all,  on  any  of  the  floors.  I  saw  a  gate  there  next  to  the  church,  I  suppose 
it  is  a  gate,  and  as  I  went  near  to  it,  I  went  up  toward  the  corner  of  the 
church,  it  was  closed  and  there  didn't  seem  to  be  any  opening  there.  I 
thought  the  only  way  to  get  around  would  be  to  go  around  the  church 
and  come  in  the  other  way,  and  so  I  went  around  the  back  way,  and  there 
is  a  big  fence  there  and  I  tried  to  get  over  the  fence  and  it  was  so  tall  I 
couldn't  get  up  on  top  of  it,  and  as  I  was  going  along  feeling  over  the  fence 
I  see  a  gate  right  in  the  corner,  a  little  gate,  and  I  opened  that,  there  was 
no  lock  on  it  or  anything.  I  went  around  through  to  the  back  of  the  build- 
ing and  there  was  a  grate  in  the  first  window  I  came  to;  then  there  was 
one  bathroom  window  that  didn't  have  any  grate,  which  was  locked,  and 
I  went  to  the  next  bathroom  window,  and  that  was  unlocked.  It  was 
all  dark  in  there,  so  I  went  back  to  this  gate,  took  off  my  coat  and 
hat  and  put  it  down  there,  and  my  undercoat,  and  went  back  to  this 
window  — 

Q.  Put  on  your  mask?  A.  I  think  so;  and  went  into  the  window,  went 
into  the  bathroom.  Just  as  I  had  got  into  the  bathroom  I  heard  the  out- 
side door,  in  the  front  part  of  the  building  I  suppose  it  is,  open,  and  I 
stopped  and  listened.  And  first  I  thought  I  would  go  in  somewhere  and 
secrete  myself;  then  I  see  I  didn't  have  time,  so  I  stayed  right  in  the  bath- 
room, right  up  beside  the  window.  She  came  right  through,  lit  up  the 
light  and  came  right  into  the  bathroom.  As  she  did  she  noticed  me.  She 
started  to  scream  and  I  grabbed  her,  —  no,  I  didn't  grab  her  there.  I 
run  after  her  clear  to  the  door,  before  I  caught  hold  of  her;  she  got  clear 
to  the  front  door  and  started  to  open  it.  When  I  got  up  with  her  I  pushed 
her  one  side,  swung  the  door  and  covered  her  and  told  her  I  wanted  some 
money. 

Q.  What  do  you  mean  by  covering  her?  A.  With  my  gun.  She  stopped 
her  screaming  and  she  said  she  would  give  it  to  me.  She  went  and  got 
her  money  and  handed  it  to  me.  She  says  —  What  is  it  she  said  to  me 
now?  She  asked  me,  I  think,  if  I  wanted  to  go  out  the  front  way;  I  said, 
no,  I  would  go  out  the  same  way  I  come  in,  and  I  left  her. 

Q.  How  much  money  did  you  get  there?    A.  Sixty  dollars,  I  think. 

Q.  Do  you  remember  about  when  that  was?  A.  It  seems  to  me  that 
was  in  the  fall;  I  am  not  sure. 

Q.  September  4  would  that  be?    A.  Just  about  that  time. 

Q.  Here  is  a  card  I  didn't  notice.  Where  you  attempted  to  hold  the 
family  up  through  the  window;  do  you  think  that  was  Fred  D.  Parsons, 
269  Union  Street?    A.  Was  that  the  house  I  went  around  in  back? 

Q.  Went  to  the  window  and  didn't  go  into  that  house?    A.  Yes,  sir. 

Q.  That  was  July  26,  1908?    I  will  just  read  that  to  you.    [Reading.] 
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"A  man  appeared  at  window;  face  covered  with  black  cloth;  revolver  in 
hand;  told  them  to  give  him  their  diamonds  or  he  would  shoot  them." 

A.  I  don't  remember  as  I  said  diamonds;  probably  I  did. 

Q.  You  remember  the  occurrence?  A.  I  remember  the  house  that  you 
speak  of.  yes. 

Q.  Do  you  remember  going  into  a  house  up  in  Brookline  Avenue  on 
March  10,  1909?  There  was  quite  a  little  commotion  around  there.  A 
Yes.  I  remember  just  as  I  was  going  by  the  house  a  girl  come  running  out. 
I  saw  her  coming  from  the  sitting  room,  I  suppose  it  is,  to  the  parlor,  — 
the  sitting  room  and  parlor  face  like  this  [indicating]  —  right  out  on  the 
street.  I  could  see  her  coming  through;  she  turned  out  one  light;  she 
come  into  the  hall  and  she  turned  that  down.  And  by  the  time  I  had  got 
to  the  front  of  the  house  she  came  right  out  and  went  by  me.  As  she  did 
that  I  says,  there  is  a  place  that  is  vacant.  So  I  went  around  back  of  the 
house  and  got  in  there. 

Q.  What  did  you  get  in  there,  do  you  recall?  A.  I  got  clothing  and 
jewelry. 

Q.  Get  some  silverware,  did  you?    A.  I  cannot  tell  you  as  to  that. 

Q.  That  was  part  of  the  stuff  that  was  found  over  in  your  house,  that 
bag?    A.  One  of  them  bags  you  had  was,  yes,  sir. 

Q.  Do  you  remember  going  into  Dr.  Ames'  house  on  Seventh  Street? 
A.  Yes,  sir. 

Q.  Tell  us  something  about  that.    A.  I  was  going  home  that  night  — 

Q.  Where  were  you  living  then?  A.  Almost  opposite.  I  had  just  come 
from  down  street.  As  I  came  by  the  house  the  house  was  not  lit  up  except 
in  the  hallway,  and  they  seemed  to  be  having  some  company;  they  were 
all  out  on  the  front  porch,  and  I  thought  it  was  a  good  time  to  get  some- 
thing there.  So  I  went  right  up  to  my  room  and  got  my  things,  went  up 
Seventh  Street,  acioss  there  is  a  big  block  up  there,  I  went  over  in  behind 
this  block  and  jumped  two  or  three  fences  and  come  right  back,  come  right 
back,  jumped  two  or  three  fences,  came  right  back  to  this  Ames'  house  in 
the  rear  and  tried  the  cellar  door  ■ —  no,  I  tried  the  windows  first  and  them 
was  locked.  And  I  tried  the  cellar  door  and  I  got  it  halfway  open  and 
there  seemed  to  be  a  chain  or  something  fastened  to  it  on  the  inside,  and 
I  pulled  a  little  hard  and  it  let  loose.  I  went  down  cellar  and  shut  the 
door,  let  it  come  back  shut  again.  There  was  a  screen  door  down  cellar 
that  went  into  the  main  cellar;  I  cut  that  screen,  put  my  hand  in  and  un- 
locked it,  went  up  to  the  stairs,  took  my  searchlight  and  went  up  the 
stairs  and  went  right  straight  up  through  the  house.  The  doors  were  all 
unlocked.  I  looked  around  through  the  rooms  and  found  quite  a  little 
jewelry  and  trinkets  and  things  and  I  put  them  all  in  a  handkerchief. 
While  I  was  working  somebody  come  in  downstairs,  shut  the  door,  and 
in  a  few  minutes  one  of  the  girls  came  upstairs.  While  she  was  coming  up 
I  had  run  through  the  hall  and  come  into  a  bedroom  and  got  down  under 
the  bed.  She  came  into  her  room  on  the  end  of  the  house  and  she  stayed 
there  a  few  minutes  with  a  light  and  went  out  again  downstairs,  and  then 
I  could  hear  voices,  and  pretty  soon  they  all  come  in.    There  was  talking 
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downstairs  and  pretty  soon  they  all  come  upstairs.  The  elderly  lady  — 
I  guess  it  was  the  mother  —  this  was  her  room  that  I  was  in  —  she  un- 
dressed in  her  room  outside  a  little,  kind  of  a  closet  like,  little  alcove,  and 
the  other  girls  was  in  the  other  side  of  the  house,  the  other  end  of  the 
house,  and  Mr.  Ames,  I  think  it  was,  it  was  the  only  man  in  the  house, 
an  elderly  man,  went  down  to  the  end  of  the  hall  into  another  room.  I 
had  all  my  stuff  tied  up  and  was  in  under  this  bed. 

Q.  What  do  you  mean  by  stuff?  A.  Jewelry  and  trinkets  and  things 
like  that. 

Q.  Silverware?  A.  No,  I  didn't  have  no  silverware  then.  I  was  won- 
dering all  the  time  if  they  would  miss  this  stuff  that  was  gone.  They 
didn't  happen  to  notice  it.  After  I  had  given  everybody  time  to  go  to 
sleep  I  left  the  package  that  I  had  tied  up  in  the  big  handkerchief  right 
next  to  the  foot  of  the  bed  and  I  came  out  and  went  into  the  girls'  room 
and  was  looking  in  the  drawer  and  one  of  them  kind  of  sighed,  turned 
over  in  bed.  That  is  all  there  was.  And  I  opened  the  drawer  and  in  there 
was  a  pocketbook.  I  took  that  out  and  there  was  a  little  change  in  it. 
I  put  that  in  my  pocket.  And  I  believe  I  got  some  rings,  some  that  they 
had  taken  off  when  they  went  to  bed  which  was  there  on  a  little  tray,  and 
I  put  those  in  my  pocket  and  went  out,  went  down  the  hall  into  his  room 
and  I  looked  all  around  in  there  and  I  couldn' ,  find  anything  in  there, 
not  even  a  watch;  there  was  no  money  in  his  pockets,  nothing. 

Q.  (by  Mr.  Bligh).  You  searched  his  pockets?  A.  Yes;  there  was 
nothing  in  there.  Then  I  came  back;  I  took  this  package  that  was  under 
the  foot  of  the  bed  and  went  downstairs.  I  got  all  the  silverware  that  I 
could  see  in  sight  and  done  that  up;  I  think  I  done  that  up  in  a  napkin,  — 
I  forget  what  I  done  that  up  in;  I  know  I  done  it  up,  maybe  it  was  a  pil- 
low case,  something  of  that  kind.  I  remember  doing  it  up  and  putting 
all  the  stuff  right  in  with  it. 

Q.  (by  Captain  Boyle).  Everything  that  came  out  of  the  house  you 
put  into  this?  A.  Yes,  sir,  put  it  all  into  one  package.  Then  I  went  down- 
stairs and  went  out  the  back  way,  went  out  around  the  house,  come  right 
out  to  the  corner,  looked  up  and  down  and  didn't  see  anybody,  and  I 
went  right  across  the  street  and  went  over  into  my  house  where  I  was 
rooming  there  at  Mr.  Holland's,  went  into  the  bathroom,  opened  the 
stuff  all  up,  looked  at  it.  While  I  was  examining  it  carefully  I  didn't  see 
anything  there  that  looked  very  much  value,  looked  as  it  if  were  worth 
keeping,  and  I  tied  the  bundle  up  again. 

Q.  Didn't  look  as  if  it  were  worth  keeping?  A.  Yes,  sir;  all  the  jewelry 
that  was  there  looked  cheap,  cheap  looking  stuff;  looked  good  while  I 
was  looking  at  it  quick;  I  grabbed  up  anything  that  happened  to  look 
bright.  After  I  got  it  under  the  electric  light  and  examined  it,  it  seemed 
not  to  be  worth  while  keeping.  I  thought  first  I  would  take  it  back  and 
leave  it  over  there  on  the  porch.  I  says,  no,  they  might  suspect  me;  I 
guess  I  will  take  it  and  carry  it  away  and  hide  it.  So  I  took  it  down  in 
under  this  hill  back  of  Round  Hill  down  in  under  this  building  and  hid  it 
there,  and  came  home. 
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Q.  You  didn't  attempt  to  sell  any  part  of  the  stuff?  Everything  was 
tied  up  in  there?  They  recovered  everything  you  had  taken?  A.  I  think 
they  did;  I  am  pretty  sure  they  did.  I  don't  think  I  took  out  a  thing;  I 
might  have'  I  might  have  taken  something  out,  but  I  don't  remember 
that  I  did. 

Q.  Do  you  remember  going  up  here  to  Blair's  house  on  School  Street 
and  putting  a  ladder  up  to  the  window  and  there  you  didn't  go  in?  Did 
you  have  a  locket?  A.  Oh,  Blair  —  oh,  yes,  I  know  now;  I  never  even  had 
as  much  as  a  gun  on  me  that  night,  didn't  even  have  a  jack-knife. 

Q.  Just  what  occurred  there?  A.  I  went  up  Central  Street.  My  idea 
was  —  I  was  over  to  town  and  that  idea  struck  me,  I  wanted  to  go  some- 
where and  get  something.  I  didn't  know  what  or  where  and  I  walked 
and  walked  and  happened  to  go  up  Central  Street.  I  went  through  some 
back  yards  and  over  the  fence  and  right  up  to  this  house.  As  I  was  getting 
over  a  fence,  —  and  before  I  got  there  I  see  this  ladder  up  beside  of  a 
building,  a  barn,  something  of  that  kind,  and  went  on  and  got  up  to  this 
house,  and  the  people  were  all  in  the  front  of  the  house,  —  I  suppose  the 
front  of  the  house,  it  was  one  end  of  the  house.  I  see  the  windows  blow- 
ing a  little;  I  looked  over  the  windows  and  I  see  the  curtains  blowing; 
there  was  a  screen  in  the  window,  up  over  this  bay  window,  side  window, 
whatever  you  call  it.  What  you  call  that  where  the  windows  are  built 
out? 

Q.  Bay  windows? 

The  Court.     Miss  Niles,  how  many  pages  have  you  of  that? 
The  Witness.     I  think  there  are  47;  I  am  at  the  36th. 
The  Court.     Well,  I  think  we  will  have  to  stop  here.     Sus- 
pend here.     Let  the  officers  come  forward. 

The  officers  were  sworn  to  take  charge  of  the  jury. 

The  Court.     We  will  take  a  recess  until  quarter-past  2. 


AFTERNOON   SESSION. 

Wednesday,  November  15,  1911. 

Court  came  in  at  2.17.     The  jury  was  polled  and  the  prisoner 
responded  to  the  calling  of  his  name. 

Bessie  C.  Niles  —  resumed. 
Direct  Examination  —  continued. 
Q.   (by  rMr.  Callahan).     Will   you   turn   to   the   point   where 
you  were  reading  when  we  adjourned  for  the  noon  recess  and 
resume? 
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Q.  Just  what  occurred  there?  A.  I  went  up  Central  Street.  My  idea 
was  —  I  was  over  to  town  and  that  idea  struck  me,  I  wanted  to  go  some- 
where and  get  something.  I  didn't  know  what  or  where  and  I  walked  and 
walked  and  happened  to  go  up  Central  Street.  I  went  through  some  back 
yards  and  over  the  fence  and  right  up  to  this  house.  As  I  was  getting  over 
a  fence,  —  and  before  I  got  there  I  see  this  ladder  up  beside  a  building, 
a  barn,  something  of  that  kind,  and  went  on  and  got  up  to  this  house  and 
the  people  were  all  in  the  front  of  the  house,  —  I  suppose  the  front  of  the 
house,  it  was  one  end  of  the  house.  I  see  the  windows  blowing  a  little;  I 
looked  over  the  windows  and  I  see  the  curtains  blowing;  there  was  a  screen 
in  the  window,  up  over  this  bay  window,  side  window,  whatever  you  call 
it.    What  you  call  that  where  the  windows  are  built  out? 

Q.  Bay  windows?  A.  Yes,  sir,  built  out  from  the  side  of  the  house. 
I  thought  I  would  get  the  ladder  and  go  in  there.  So  I  went  back,  got 
the  ladder  and  got  up  on  to  the  roof,  and  just  as  I  started  to  get  over  on 
to  the  roof  the  ladder  shoved,  started  to  one  side;  that  made  a  noise,  and 
it  was  not  two  minutes  —  no  it  was  not  a  minute  before  there  was  some- 
body there  at  the  window.  I  got  down  a  little  ways  and  in  trying  to  get 
down  ■ —  or  at  that  time  there  was  a  man  coming  to  the  window  and  I  was 
only  half  concealed;  I  tried  to  get  a  little  farther  down  and  as  I  did  the 
ladder  slipped.  He  hollered  to  me,  "What  are  you  doing  there?"  Some- 
thing of  that  kind.  I  threw  my  arms  and  legs  around  the  ladder  —  the 
ladder  commenced  to  slip  over  to  one  side  and  I  threw  my  arms  and  legs 
around  the  ladder  and  slid  on  to  the  ground.  By  that  time  the  ladder 
had  landed  up  against  another  part  of  the  building  somewhere,  or  off  the 
side  of  that  bay  window.  It  was  there  that  I  lost  my  locket.  I  knew  it 
when  you  were  questioning  me.  I  knew  just  exactly  where  I  lost  that 
locket,  and  I  went  back  there  the  next  night  and  tried  to  find  that  locket. 

Q.  (by  Mr.  Bligh).    What  was  the  date?    A.     I  don't  remember  that. 

Q.  (by  Captain  Boyle).  What  kind  of  locket  was  that?  A.  It  was 
a  round  locket  with  my  initials  on  one  side,  a  diamond  on  the  other  and 
my  mother's  and  sister's  picture  on  the  inside.  It  was  one  my  cousin  gave 
me.  Well,  after  I  slid  down  on  to  the  ground,  why,  it  didn't  seem  three 
minutes,  I  went  over  and  got  my  things  and  put  them  on  and  went  right 
up  between  one  or  two  houses  from  there;  it  was  a  public  building  I  should 
think,  it  looked  like  it,  and  stopped  there  a  moment  and  got  over  the  fence. 
By  that  time  the  auto  had  got  there,  had  arrived,  and  I  stood  watching 
them,  heard  the  noise  and  I  thought,  well,  if  I  stay  here  they  will  be  right 
around  behind  me  in  a  minute,  so  I  jumps  over  the  fence.  I  went  down 
for  a  minute  toward  the  auto;  there  was  people  coming  from  aU  directions, 
and  I  decided  that  I  wouldn't  stay  there,  so  I  turned  around  and  walked 
down,  —  I  guess  i  is  Central  Street,  I  think  it  is.  Walked  off  that  street 
on  to  another  street  that  led  down  toward  Main;  from  there  I  cannot  tell 
you  where  I  did  go.  I  got  right  out  of  that  neighborhood  as  quick  as  I 
could. 

Q.  You  don't  remember  that  date?  A.  No,  sir;  I  think  it  was  in  the 
fall. 
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Q.  Where  was  the  next  job  that  you  did?  [Prisoner  hesitates.]  Do 
you  remember  being  out  to  a  house  where  you  went  in  and  got  that  watch 
[showing]  with  the  monogram  and  date  on  the  back,  a  lady's  gold  watch 
and  long  gold  chain.  —  that  was  a  long  time  ago,  1903,  the  monogram,  — 
this  watch  and  this  chain  [haDding  to  prisoner]?  A.  I  cannot  tell  any- 
thing about  that.    Can  I  read  this? 

Q.  Yes.  You  got  a  lot  of  silverware  —  there  was  a  lot  of  silverware 
that  came  out  of  that  house  that  watch  came  out  of?  A.  I  know  the  Bux- 
ton girls,  well  up  off  from  Belmont  Avenue,  —  that  was  not  the  house? 

Q.  No,  it  is  their  cousin's  house.  It  strikes  me  it  is  over  around  Gar- 
field Street.    A.  Where  is  that? 

Q.  As  you  go  up  Belmont  Avenue  you  turn  to  the  right  after  you  get 
up  to  the  top  of  the  hill,  go  off  over  in  that  section.  A.  I  cannot  place  that 
name,  except  right  off  from  Belmont  Avenue. 

Q.  That  is  where  the  Buxton  girls  five?    A.  Yes,  sir. 

Q.  The  silverware  you  had  on  the  table  that  was  marked  came  from 
there,  you  had  that  some  time,  what  is  the  date  on  there,  —  July  31,  1908? 
A.  I  cannot  seem  to  recall  one  incident.   You  say  it  is  off  from  Forest  Park? 

Q.  It  is  off  from  the  Forest  Park  district;  you  might  go  up  Forest  Park 
Avenue  and  go  out  into  Garfield  Street,  or  you  can  go  up  Belmont  Avenue 
and  turn  to  the  right  and  go  out  into  Garfield  Street.  Do  you  remember 
an  orange  spoon  marked  "Hartley"  that  you  had  on  the  table?  A.  No, 
—  Forest  Park!    I  cannot  seem  to  think  that  I  was  ever  up  in  that  district. 

Q.  You  remember  the  watch?  A.  I  remember  that  I  had  a  watch  that 
had  a  monogram  on  both  sides,  but  I  cannot  tell  you  if  it  was  exactly  like 
that.  I  wish  you  could  give  me  a  better  description.  I  have  not  been  up 
in  that  district  since  the  Lord  only  knows  when. 

Q.  [Hands  prisoner  bag  of  silver.]  And  the  entrance  was  gained  through 
a  rear  door  that  was  left  unlocked,  the  people  were  on  the  porch?  A.  I 
know  now,  sure.  I  remember  just  as  you  —  a  big  board  fence  out  in  back 
of  the  house? 

Q.  Yes.  A.  Yes,  sir,  that  is  the  place  all  right.  I  didn't  come  Belmont 
Avenue  or  anywhere.  I  was  over  in  Forest  Park  that  night.  I  never  had 
anything  with  me  that  night  either,  no  gun,  no  mask,  nothing.  When  I 
went  into  the  house  I  was  dressed  just  the  same  as  I  was  at  the  time  I  left 
Forest  Park.    I  came  from  Forest  Park  right  straight  over  across. 

I  \.  Back  right  across  through  the  fields?  A.  Yes,  sir,  I  come  up  back, 
and  I  remember  that  there  was  a  big  board  fence  there  and  there  was  a 
little  light  burning  in  the  kitchen,  and  this  screen  door,  that  is  all  there 
there;  there  was  the  inside  door,  but  it  was  open  and  the  screen  door 
shut.  I  went  up  and  tried  the  screen  door  and  it  was  unlocked  and 
I  walked  right  in.  I  heard  voices  out  on  the  front  porch.  There  was 
silverware  all  around  there  on  the  sideboard  and  I  opened  the  drawer; 
there  was  silverware.  Then  I  heard  a  noise  in  the  bathroom.  I  was  the 
same  as  the  sideboard  here  [indicating]  and  the  bathroom  was  right  over 
there;  the-  door  was  shut.  I  heard  a  noise,  and  gracious!  whether  to  run 
or  what  to  do!    I  just  slid  around  the  corner  of  the  door  into  the  sitting 
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room.  I  beard  footsteps  and  I  heard  —  of  course  I  knew  afterwards  it- 
was  a  man,  in  the  bathroom;  he  came  out  and  walked  though  the  hall,  and 
as  he  went  through  the  hall  I  was  in  a  shadow  in  the  other  room;  he  went 
right  by  the  door  where  I  was.  He  had  gone  out.  He  shut  the  door  and 
started  to  talk  and  I  went  back  in.  I  went  into  a  bedroom  and  I  lit  some 
matches,  looked  around  and  I  found  this  watch  with  some  other  things; 
I  forget  just  what  there  was.  I  put  that  together  and  came  out,  and  I 
think  I  rolled  the  silverware  up  in  some  napkins,  what  I  could  get  in,  and 
I  put  the  rest  in  my  pockets  and  took  all  I  cculd  carry  and  went  out.  That 
was  so  long  ago  I  had  forgotten  all  about  it.  When  you  said  Belmont 
Avenue  I  couldn't  place  any  place  I  bad  been  in  there  up  there  at  all,  ex- 
cept at  Swan's. 

Q.  You  remember  the  night  Gilhooley,  the  motorman,  was  held  up? 
A.  Out  on  Allen  Street? 

Q.  Is  it  Allen  Street  at  the  end  of  the  King  Street  line?  A.  King  Street 
line,  that  is  it. 

Q.  What  did  you  get  from  him  that  night?  A.  All  I  can  remember  is 
a  little  mone}r. 

Q.  Go  ahead  and  tell  us  the  story  about  that.  A.  I  came  all  the  way 
from  the  city  up  through  all  the  districts  on  a  car,  looking  along  the  line. 
While  I  sat  in  the  car  and  I  got  into  that  district  where  the  houses  were 
all  about  alike  and  nothing  seemed  to  strike  my  fancy  in  any  way,  and 
the  only  thing  that  I  could  think  of  was  to  hold  up  some  conductor.  So 
I  went  right  —  I  got  off  almost  in  the  car  line  —  right  out  at  the  corner, 
walked  back  up  street  and  came  around  down  through  another  street  — 
it  was  not  much  of  a  street,  kind  of  a  dirty  road  like  —  and  went  around 
over  back  of  some  coal  elevators,  changed  my  disguise,  and  left  my  coat 
and  hat,  and  I  think  I  bad  an  umbrella  that  night  with  me,  and  I  came 
right  down  to  the  corner;  the  very  next  car  that  came  up  there  was  this 
fellow.  I  saw  him  changing  the  trolley  pole;  then  I  saw  him  coming  toward 
me.  I  skulked  back  into  the  dark,  it  was  kind  of  dark  there,  and  when  he 
came  around  the  corner  I  says,  "Hands  up!"  He  says,  "Go  to  hell,"  or 
something  like  that,  and  started  to  run.  I  pulled  my  gun  right  down  and 
shot,  and  it  seems  it  bit  him  because  he  turned  right  around  and  says, 
"  Take  all  I  have  got:  it  is  all  I  have  got."  He  handed  me  out  his  pocket- 
book  and  I  grabbed  it  and  ran.  I  felt  the  sides  of  his  pockets.  I  thought 
it  was  the  conductor,  and  he  didn't  have  any  money  and  I  went  back. 

Q.  Are  there  any  more  burglaries  that  3Tou  can  think  of  that  you  com- 
mitted in  Springfield?  A.  Not  unless  you  can  tell  me.  If  you  tell  me 
I  will  teU  you  aU  I  know. 

Q.  How  about  Greenfield?  A.  I  thought  there  was  only  two  up  there 
and  he  brought  to  mind  five  yesterday. 

Q.  He  has  got  all  that  story?    A.  He  has. 

Q.  How  many  in  White  River  Junction?     A.  Two. 

Q.  Whose  houses  were  those?  A.  The  doctor's  and  this  man  that  was 
here  yesterday,  this  man  that  I  thought  was  the  man  Powers  is  Wheeler 
up  in  "White  River  Junction. 
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Q.  There  is  a  man  up  there  that  runs  a  store,  is  that  the  fellow  you 
speak  of?    A.  Yes. 

Q.  Just  tell  us  the  story  about  your  going  into  the  barn  and  holding 
him  up  there.  A.  I  went  by  there,  looking  all  along  the  houses  there  in 
the  rear,  and  just  as  I  got  to  the  barn  he  walked  across  —  there  is  a  plat- 
form from  the  house  to  the  barn  —  he  walked  across,  and  I  went  back 
just  a  little  ways  under  a  tree,  took  off  my  coat  and  hat  and  put  on  my 
mask  —  it  seems  to  me  I  had  niy  same  hat  on,  I  think  I  did.  I  went  right 
into  the  barn,  right  into  the  barn,  and  just  as  I  went  into  the  barn  door, 
be  was  upstairs,  he  had  gone  upstairs,  just  as  I  went  in  the  door  he  came 
down  and  I  covered  lum  and  told  him  what  I  wanted. 

Q.  What  did  you  tell  him?  A.  I  told  him  I  wanted  his  money.  He 
gave  me  his  money  and  while  he  was  giving  me  his  money  I  see  this  big 
diamond.  I  says,  "I  want  that."  He  pulled  it  right  off  and  gave  it  to 
me  and  says.  "Anything  else  you  want?"  I  see  this  watch  chain  there. 
I  says.  "What  have  you  got  there?"  He  says,  "A  watch."  I  says,  "I 
want  that."  He  handed  it  out,  just  held  it  out  to  me.  I  looked  at  it. 
I  says,  "I  want  that,"  and  took  it.  I  saj-s,  "You  stay  here  and  don't  you 
make  a  noise.  You  stay  here  ten  minutes."  And  I  went  out  and  put  on 
my  coat  and  hat.  I  could  see  him  through  the  barn  window;  he  just  kind 
of  walked  around  leisurely  and  stood  there,  and  I  went  away;  he  was  stay- 
ing there  then  when  I  went  out  of  sight. 

Q.  Where  is  that  big  diamond?  A.  The  poor  man  by  the  name  of  Mr. 
Holland  that  is  dead  sold  it.    I  don't  know  who  he  sold  it  to  either. 

Q.  Was  that  the  Mr.  Holland  you  boarded  with?    A.  Yes. 

Q.  Would  Mrs.  Holland  know  where  that  was  sold?    A.  She  might. 

Q.  That  occurred  before  you  were  married,  while  you  were  boarding 
with  Mrs.  Holland?    A.  Yes,  I  think  it  did,  pretty  sure  it  did. 

Q.  That  was  Brattleborough?    A.  Xo,  White  River  Junction. 

Q.  Was  there  any  other  in  White  River  Junction?    A.  Yes,  the  doctor. 

Q.  How  did  you  get  into  the  doctor's  house  in  White  River  Junction? 
A.  Through  a  rear  window.  I  went  out  into  a  shed  —  there  was  a  big 
shed  in  the  back  there  —  and  I  picked  up  a  block  of  wood  about  that  high 
[indicating]  and  I  got  up  on  that  and  opened  a  window. 

C2.  Was  there  anybody  in  the  house  that  time?    A.  No. 

Q.  What  did  you  get  there?  A.  What  did  I  get  in  there?  [hesitating] 
I  got  a  satchel  and  some  clothes.  I  cannot  remember  what  I  got.  I  re- 
member that  much.    I  don't  remember  whether  I  got  any  jewelry  or  not. 

Q.  Were  there  any  in  Brattleborough?    A.  Yes,  one. 

(l  Whose  house  was  that?  A.  I  couldn't  tell  you;  it  was  a  big  white 
house;  there  were  pillars  in  front  I  think. 

Q.  Do  you  rfrrifrnber  what  you  got  there?  A.  I  got  a  lot  of  pins  and 
jewelry.    I  don't  think  of  anything  else;  I  am  not  positive. 

Q.  Then  the  next  was  Greenfield  you  think?    A.  Yes,  sir. 

Q.  Was  there  anything  else  up  through  that  country  excepting  Green- 
field, Brattleborough  and  White  River  Junction?    A.  That  is  all. 

Q.  How  many  do  you  recall  that  you  went  into  in  Greenfield?    A.  As 
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I  said  yesterday  only  two,  but  he  showed  me  where  I  had  been  in  five,  and 
I  remember  them  all. 

Q.  After  your  attention  was  called  to  them  you  had  no  difficulty  in 
remembering  them?    A.  No. 

Q.  (by  Mr.  McKay).  Did  you  ever  slip  over  to  Xorthfield  and  do  a 
job  from  South  Vernon — you  know  Xorthfield  well?  A.  Yes,  I  do;  I 
do,  yes. 

Q.  Did  you  ever  do  a  job  over  in  Northfield?    A.  Yes,  sir. 

Q.  Did  you  enter  the  library  there?    A.  No. 

Q.  "What  job  did  you  do  over  in  Northfield?  A.  I  got  into  some  big 
building,  some  hotel  it  was,  and  I  got  So  out  of  a  bureau  drawer;  that  is  all. 

Q.  Did  you  ever  do  a  job  in  Northampton?    A.  No,  sir. 

Q.  (by  Mr.  Bligh).  Did  you  ever  do  any  jobs  in  Westfield?  A.  No, 
sir,  never  was  over  to  Westfield  but  twice  in  my  life.  I  went  in  an  auto 
both  times  then. 

Q.  Never  went  up  on  the  B.  &  A.  road  up  along  there?   A.  No,  sir. 

Q.  In  Holyoke  did  you  ever  do  a  job?    A.  No,  sir. 

Q.  (b}r  Captain  Boyle).  Did  you  ever  check  a  package  in  any  of  the 
depots  or  parcel  rooms  on  the  road  up  north  that  contained  a  couple  of 
masks  and  revolvers?    A.  No.    I  always  carried  everji:hing  right  with  me. 

Q.  (by  Mr.  McKay).  When  you  took  the  rug  and  clothing  from  Mr. 
Smead's  house  you  rolled  it  up  and  took  it  down  and  put  it  in  the  buggy 
and  brought  it  down  that  way?  A.  No,  I  took  it  down  and  put  it  in  blind 
baggage  —  that  means  right  next  to  the  engine. 

Q.  (by  Captain  Boyle).  Where  is  that  rug,  Bert,  do  you  know?  A.  It 
is  over  in  my  parlor. 

Q.  In  your  oarlor?    A.  Yes,  sir. 

Q.  Does  your  wife  know  where  that  came  from?    A.  No,  sir. 

Q.  Where  does  she  think  that  came  from?  A.  I  guess  she  thought  I 
bought  it  somewhere. 

Q.  It  is  the  one  that  is  in  the  parlor?    A.  Yes,  sir. 

Q.  (by  Mr.  Bligh).  Where  did  you  get  the  other  rugs?  A.  I  bought 
those. 

Q.  You  bought  them  in  a  legitimate  way?    A.  Yes,  sir. 

Q.  (by  Captain  Boyle).  Can  you  tell  anything  about  where  that 
large  stone  or  diamond  came  from  that  Mrs.  Spencer  sold  at  Jordan's? 
A.  How  large  do  you  mean?   You  mean  a  solitaire? 

Q.  The  solitaire,  the  one  she  got  S90  for?  A.  Isn't  that  the  one  I  got 
up  to  Avon  Place? 

Q.  No,  I  don't  think  it  is.  I  think  the  one  you  got  in  Avon  Place  you 
sold  at  Deane's.  A.  That  was  not  as  valuable  a  stone;  that  was  an,  old 
mine  stone.    Possibly  I  got  it  in  Greenfield. 

Q.  Do  you  know  where  that  three-opal  and  two-diamond  ring  came 
from  that  Mrs.  Spencer  sold  to  Deane?    A.  Three-opal  and  two-diamond? 

Q.  No,  two  opals  and  a  diamond?  A.  I  don't  remember,  no,  sir.  I 
don't  remember  it. 

Q.  There  is  not  anything  more  that  you  can  think  of?    A.  No,  sir. 
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Q.  You  have  made  this  statement  freely  without  any  promises?  A. 
Free  as  gold. 

Q.  You  don't  care  who  we  tell  or  where  we  use  it?   A.  No. 

Mr.  Callahan.     That  is  all.     You  may  inquire. 
Mr.  Stapletox.     May  I  see  that,  Miss  Niles? 

The  transcript  from  which  witness  had  been  reading  was 
handed  to  Mr.  Stapleton. 

Cross-cxa  m  i nation . 

Q.  (by  Mr.  Stapletox).  How  did  he  appear  when  he  was 
telling  this  story,  Miss  Niles?  A.  Why,  he  told  it  quietly  and 
in  a  conversational  way,  I  think. 

Q.  Did  he  appear  under  any  excitement?  A.  No,  I  don't 
think  he  did. 

Q.  Did  he  tell  it  all  readily,  without  hesitation,  except  where  it 
is  marked,  "hesitation?"     A.  Yes.     I  marked  where  he  hesitated. 

Q.  Didn't  stop  to  think,  but  told  it  all  freely?  A.  I  thought, 
quite  readily. 

Q.  Did  he  appear  rather  pleased  as  he  was  telling  this  story? 
A.  Why,  no,  I  wouldn't  say  that  he  did. 

Q.  What?     A.  No.     I  don't  think  he  appeared  pleased. 

Mr.  Stapletox.     Now  —  that  is  all  I  want. 

Mr.  Callahax.     That  is  all,  Miss  Niles. 

Mr.  Stapletox.  If  your  Honor  please,  I  move,  your  Honor, 
to  strike  out  from  the  record  these  questions  and  answers:  — 

Q.  I  will  ask  you  some  questions  right  here.  You  tied  her  hands  behind 
her?    A.  Yes. 

Q.  And  laid  her  on  her  back  on  the  floor?    A.  Yes. 

Q.  What  you  told  me  yesterday  morning  occurred  there,  —  is  that 
true?    A.  Yes. 

Q.  Then  what  did  you  do  after  you  let  her  up?  A.  I  untied  her  hands 
and  took  the  silverware  and  things  that  I  had  done  up  and  I  went  away. 

Q.  Where  did  you  leave  the  girl?  Did  you  leave  her  in  the  kitchen 
when  you  went  out  or  did  you  take  her  somewhere  else?  A.  No;  I  left 
her  in  the  kitchen. 

Q.  Did  you  help  her  upstairs?  Was  she  rather  faint?  A.  She  did  not 
appear  to  be,  no,  sir. 

And  then:  — 

Q.  Do  you  remember  what  occurred  next?  A.  I  took  her  out  into  the 
kitchen  and  tied  her  hands  behind  her  and  told  her  to  sit  down. 
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I  ask  your  Honor  to  strike  out  that. 

The  Court.  Any  objection  to  those  questions  and  answers 
being  stricken  out? 

Mr.  Callahan.  No,  your  Honor.  It  was  agreed.  As  a 
matter  of  fact,  it  was  agreed  that  they  should  be  stricken  out. 
It  wasn't  necessary  to  make  the  request.     It  was  already  agreed. 

The  Court.     They  may  be  stricken  out. 

Fred  F.  Flynn  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Callahan).  What  is  your  name?  A.  Fred  F. 
Flynn. 

Q.  And  where  do  you  reside,  Mr.  Flynn?  A.  Lawrence, 
Massachusetts. 

Q.  What  is  your  occupation?  A.  Member  of  the  Massachu- 
setts district  police,  detective  department. 

Q.  And  how  long  have  you  been  connected  with  the  detective 
department?     A.  Five  years. 

Q.  Were  you  called  into  the  Spencer  case  in  Springfield?  A. 
I  was.     On -Monday,  April  the  fourth. 

Q.  And  did  you  arrive  in  Springfield  on  that  day?     A.  I  did. 

Q.  Were  you  here  on  the  morning  of  Tuesday,  April  5?  A.  I 
was. 

Q.  Did  you  take  part  in  the  arrest  of  the  prisoner?     A.  I  did. 

Q.  Will  you  state  the  part  that  you  took  in  his  arrest?  A. 
In  company  with  Bligh  of  the  district  police,  Captain  Boyle  of 
the  Springfield  police  and  Superintendent  Raiche  and  Agent 
Murray  and  Norton  we  went  to  Hampden  Street  in  Springfield, 
to  Handy's  wholesale  house.  Bligh  and  I  went  inside,  and  I 
went  down  to  the  rear  of  the  store  and  I  said  to  the  defendant, 
"Is  your  name  Bertram  G.  Spencer?"  And  he  said  it  was.  I 
said  "Mr.  Spencer,  my  name  is  Fred  F.  Flynn.  I  am  a  member 
of  the  detective  department  of  the  Massachusetts  district  police, 
and  this  is  Mr.  Bligh.  We  have  come  here  to  arrest  you."  He 
said  "What  for?"  I  said,  "On  suspicion  of  the  murder  of  Miss 
Blackstone  at  Round  Hill."  He  said,  "Is  this  a  joke?"  I 
said,  "No,  Mr.  Spencer.  It  is  too  serious  a  matter  to  joke." 
He  turned  around  to  Mr.  Handy,  the  proprietor  and  his  boss, 
and  said,  "What  do  you  know  about  this,  Mr.  Handy?  I  am 
being  arrested  for  killing  Miss  Blackstone  up  in  Round  Hill." 
Mr.  Handy  said,  "You  had  better  go  with  the  officers.  If  you 
are  innocent  you   can   easily  prove  it."     He  took  off  his   coat, 
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which  is  one  commonly  used  by  men  working  in  a  market,  and 
put  on  his  street  coat  and  came  with  us  to  the  police  station. 
In  the  police  station  he  said  to  Captain  Boyle,  "What  am  I 
arrested  for,  Mr.  Boyle?"  Boyle  said,  "For  the  murder  of 
Miss  Blackstone  at  Round  Hill  last  Thursday  night."  He  said, 
"  Mr.  Boyle,  you  have  made  a  serious  mistake.  I  can  prove  my 
innocence."  Boyle  said,  "We  will  be  pleased  to  have  you,  Mr. 
Spencer,  tell  us  where  you  were  that  night."  Spencer  said  that 
he  left  his  house  about  7  o'clock  and  came  over  the  bridge  from 
West  Springfield,  toll  bridge,  on  to  Main  Street,  to  a  candy 
store  run  by  a  man  named  Jennis.  He  purchased  some  candy 
from  a  tall,  blond  girl,  he  thought,  retraced  his  steps  back  to 
West  Springfield  and  met  a  police  officer  at  the  corner  named 
Goldrick,  and  talked  with  him  and  then  went  home,  and  did  not 
leave  his  house  again  that  night.  He  arrived  home  somewhere 
around  8  o'clock. 

Q.  Did  you  have  further  conversation  with  him  after  that? 
A.  I  had  some  conversation  with  him  about  a  beaded  belt. 

Q.  That  same  day?     A.  Same  day. 

Q.  Will  you  kindly  state  that?  A.  I  said  to  him,  "Mr. 
Spencer,  this  belt  has  been  found  at  your  house.  Can  you  tell 
me  where  you  got  it?"  And  he  said,  "Yes.  When  I  was  com- 
ing from  Oakland,  California,  east,  I  purchased  that  belt  in 
Albuquerque,  New  Mexico.  It  is  on  the  Santa  Fe  Railroad.  I 
purchased  it  at  the  station  there  from  an  Indian  woman  and  I 
think  I  paid  50  cents."  I  asked  him  if  his  wife  —  if  he  had 
ever  shown  that  to  his  wife,  and  he  said  he  thought  so.  I  asked 
him,  I  said,  "  If  your  wife  says  that  you  have  not,  that  she  has 
never  seen  that  until  within  a  week,  what  would  you  say?" 
"  She  must  be  mistaken."  I  asked  him  where  he  obtained  the 
brooch-pin  and  he  said  that  he  purchased  that  or  bought  it 
from  a  man  who  was  standing  in  a  doorway  two  doors  from 
Deane's  pawnshop  one  night. 

Q.   Is  that  all  you  recall  of  that  conversation?     A.  That  is  all. 

Q.  Did  you  have  further  conversation  than  that  on  the  same 
day?  You  are  now  discussing  Tuesday,  April  5?  A.  Not  that 
I  recall,  that  left  a  lasting  memory  on  me. 

Q.  Let  me  ask  you  if  you  talked  with  him  that  night  along 
toward  midnight  on  the  day  —      A.  I  did. 

Q.  Will  you  state  that  conversation,  also?     A.  In  consequence 

of   something   I    was   told    I   went   to   the   cell   room   and    asked 

Spencer  if  he  wanted  to  see  me,  and  he  said  "Yes."     He  said, 

'Mr.  Flynn,  is  that  true,  what  this  drunken  fellow  down  in  one 
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of  the  cells  has  been  crying  out?"  I  said,  "What  is  that,  Mr. 
Spencer?"  "That  Mrs.  Dow  has  identified  me  as  the  murderer 
of  Miss  Blackstone?"  I  said,  "I  can't  answer  that  question, 
Mr.   Spencer."     I  don't  recall  any  other  conversation. 

Q.  About  what  time  was  that?  A.  About  midnight,  Tuesday, 
April  5,  1910. 

Q.  The  following  morning,  did  you  again  see  him?     A.  I  did. 

Q.  Bringing  you  now  to  Wednesday  morning,  April  6,  what 
time  did  you  see  him  first?  A.  9  a.m.  At  —  Springfield  police 
station  detention  room. 

Q.  Was  there  anybody  else  present  at  that  time?  A.  There 
was  not,  no  sir.  Not  to  the  conversation.  There  was  an  officer 
outside  the  detention  room. 

Q.  Will  you  state  the  conversation  that  you  had  with  him  at 
that  time?  A.  I  said  to  him,  "Mr.  Spencer,  did  you  send  for 
me?"  He  said,  "Yes,  Mr.  Flynn.  I  have  put  in  a  terrible 
night.  I  want  to  tell  you  all."  I  said,  "Mr.  Spencer,  you 
know  I  am  a  police  officer  and  I  have  a  duty  to  perform;  any- 
thing that  you  may  tell  me  I  shall  have  to  tell  it  in  court.  You 
realize  that?"  He  said,  "Yes."  He  says,  "You  can  tell  it  to 
the  world."  He  said,  "When  I  was  a  boy  my  father  struck  me 
over  the  head  with  the  butt  end  of  a  whip  and  I  lay  in  my  own 
blood  for  hours  until  my  mother  found  me;  and  when  I  was 
fourteen  years  of  age  I  stole  a  knife  in  a  store  in  the  town  where 
I  lived,  and  I  have  stole  from  every  one  that  I  ever  worked  for 
since."  He  says,  "I  have  broken  into  houses  and  stolen;"  he 
said,  "I  —  shot  those  two  women  up  at  Round  Hill  last  Thursday 
night."  I  said,  "  Mr.  Spencer,  won't  you  tell  me  how  you  came 
to  go  up  there?"  He  said  he  left  his  house  about  7  o'clock  on 
Thursday,  March  the  31st,  1910,  and  he  took  a  car  from  near  a 
fountain,  a  West  Springfield  car,  and  got  off  at  a  white  post  near 
the  Round  Hill  bridge.  He  said,  "I  didn't  have  any  particular 
house  in  view  when  I  went  up  Round  Hill,  but  I  went  up  the 
road  and  I  saw  this  house  and  I  went  around  in  the  rear;  I 
found  a  window  unlocked.  I  took  off  my  outer  coat  and  inner 
coat  and  my  hat  and  shoes  and  I  put  on  a  soft  hat,  soft  dark 
hat  that  I  had,  and  put  a  black  handkerchief  over  my  face  and 
I  got  in  the  window  which  was  into  a  bedroom,  and  I  tried  a 
door  which  led  into  a  closet  — 

Q.  Pardon  me,  please  state  if  he  did  anything  to  the  window. 
A.  He  said  he  raised  the  window. 

Q.   Go  on.     A.  And  the  door  led  into  a  closet;  then  he  flashed 
his  light  on  to  a  bureau  and  he  opened  a  drawer  and  he  said, 
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"Mr.  Flynn,  that  is  where  I  got  that  beaded  belt  that  I  told 
you  I  bought  from  an  Indian."  He  said,  "  I  also  got  that 
brooeh-pin  there,"  and  he  said,  "  I  got  an  unset  stone  —  a  mottled 
stone,"  he  says,  "I  think  you  call  it."  He  said,  "Then  I  opened 
a  door  that  led  into  a  hallway  and  from  there  I  went  into  a  room, 
and  while  standing  in  the  doorway  one  of  four  women  who  were 
seated  around  a  table  in  the  front  room  playing  some  game  saw 
me  and  she  screamed.  And  I  started  in  and  I  said,  'I  want 
your  money.''  He  said,  "I  think  that  is  what  I  said."  He 
said  one  of  the  women  picked  up  a  chair  to  strike  him  and  they 
were  all  screaming;  one  tried  to  grab  him.  He  said  something 
seemed  to  go  bang  in  his  head  and  it  seemed  as  though  there 
were  people  all  around  him,  and  he  reached  and  pulled  his  gun 
from  a  belt  or  a  holster  on  a  belt,  and  he  said,  "  I  was  afraid  I 
was  going  to  be  captured  and  I  started  to  shoot,"  he  says,  "and 
I  ran  out  towards  the  door  and  the  woman  was  in  my  way.  I 
pushed  her  aside,  got  out  on  to  the  front  veranda,  jumped  over 
the  railing,  ran  around  to  where  I  had  left  my  clothing  and  shoes, 
and  grabbed  them  and  ran  down  in  my  stocking  feet  until  I  got 
to  a  large  chestnut  tree,  where  I  put  on  my  shoes.  I  ran  through 
a  yard  and  over  a  fence  on  to  Main  Street  and  along  Main 
Street  to  near  Bancroft,  when  I  saw  a  police  officer  ringing  a 
box  there.  And  I  turned  in  to  Church  Street  and  went  Church 
to  North,  along  North  to  Carew,  Carew  to  Chestnut,  and  Chest- 
nut to  Bridge,  down  to  Bridge  across  Main  Street,  home."  I 
said  — 

Q.  Did  you  have  any  further  talk  with  him  that  day  your- 
self? Referring  now  to  Wednesday,  April  6?  A.  Just  about 
that  time  Officer  McKay  of  the  district  police  passed  by  and  he 
called  to  McKay,  called  McKay  in  and  started  over  again  tell- 
ing his  story.     Later  on  he  said  to  me  — 

Q.  Pardon  me  right  at  this  point.  Did  you  hear  him  tell 
Officer  McKay  his  story?     A.  I  did. 

Q.  May  I  ask  you  if  in  that  story  to  Officer  McKay  he  again 
alluded  to  the  blow  in  his  boyhood,  the  blow  from  the  butt  of 
the  whip?  A.  He  did;  also  he  requested  Officer  McKay  to  go 
over  to  his  home  and  get  him  a  change  of  clothing. 

Q.  Later  on  you  said  what  happened?  A.  Later  on  I  talked 
to  him  and  he  said,  "Mr.  Flynn,  what  is  to  become  of  me? 
Have  I  got  to  go  to  the  chair?"  I  said,  "Mr.  Spencer,  I  don't 
know  what  the  jury  will  do  with  you.  What  would  you  want 
done  with  a  man  who  would  shoot  your  mother  or  sister  when 
they  had  done  no  one  no  harm?" 
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Mr.  Stapleton.     I  object  to  this. 

The  Witness.     He  said  — 

Mr.  Stapleton.     Just  a  moment. 

The  Court.     What  is  the  objection? 

Mr.  Stapleton.  I  don't  see  how  that  is  material  or  relevant, 
what  he  would  want  done  with  him. 

The  Court.  It  is  part  of  the  conversation  which  he  had  with 
this  witness,  I  understand.     I  think  that  is  competent. 

Mr.  Stapleton.     Will  your  Honor  save  my  exception  on  it? 

Q.  Proceed,  Mr.  Flynn.  [Last  part  of  answer  read.]  A. 
[Continued.]  He  said,  "I  would  want  them  to  go  to  the  chair. 
Oh,  my  poor  wife!" 

Q.  Did  you  have  any  further  conversation  with  him  that  day, 
still  referring  to  Wednesday?     A.  Yes. 

Q.  State  it.  A.  He  said,  "Mr.  Flynn,  isn't  it  too  bad  the 
police  didn't  get  my  locket  before  I  had  committed  this  murder? 
If  they  had  got  it  before  I  would  have  been  arrested  and  I 
wouldn't  have  committed  murder." 

Q.  Did  you  have  any  further  conversation  with  him  that  day? 
A.  None  that  I  recall. 

Q.  Did  you  see  him  the  next  morning,  the  morning  of  Thurs- 
day?    A.  I  did.     In  the  police  station,  Springfield. 

Q.  Was  there  anybody  present  besides  you?  A.  There  were. 
Captain  Boyle,  Officer  Bligh  of  the  district  police  and  Mr.  Murray 
of  the  Pinkerton  Detective  Agency,  and  Miss  Niles,  the  court 
stenographer. 

Q.  Did  you  hear  a  conversation  between  Captain  Boyle  and 
the  prisoner  in  which  Officer  Bligh  took  occasional  part,  which 
was  taken  down  in  stenography  by  Miss  Niles?     A.  I  did. 

Q.  Have  you  heard  what  took  place  at  that  interview  testified 
to  by  Captain  Boyle  and  Miss  Niles?     A.  I  have. 

Q.  Is  their  version  of  it  your  recollection  of  it?     A.  It  is. 

Q.  Did  you  hear,  before  he  made  that  statement,  any  con- 
versation between  him  and  Captain  Boyle  with  reference  to  his 
rights  as  a  prisoner  about  making  the  statement?  A.  I  don't 
recall  it. 

Q.  With  reference  to  any  use  that  might  be  made  of  the  testi- 
mony? A.  He  asked  Spencer  if  he  was  willing  to  make  a  state- 
ment that  would  be  told  in  court;  and  Spencer  said,  "Yes." 
He  asked  him  if  he  was  willing  to  make  the  statement  to  a  sten- 
ographer, and  Spencer  said,  "Yes." 
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Cross-examination. 

Q.  (by  Mr.  Stapleton).  Did  you  see  him  on  the  5th  of 
April?     A.  I  did. 

Q.  And  did  you  see'  him  —  were  you  present  when  he  was 
locked  in  the  detention  room  in  the  afternoon  of  the  5th  of 
April  by  Captain  Boyle?  A.  I  wasn't  present  when  he  was 
locked  in  there,  no. 

Q.  Did  you  tell  him  he  would  have  to  stay  in  there  until  he 
talked?     A.  Xo. 

Q.  You  didn't  tell  him  that?     A.   No,  sir. 

Q.   How  did  he  appear  on  April  5?     A.  He  was  cool. 

Q.  All  day?     A.  All  day. 

Q.  Very  cool?  A.  About  midnight,  when  he  spoke  to  me,  he 
said  he  had  a  violent  headache. 

Q.  Did  you  see  him  during  the  evening  off  and  on?  A.  I 
think  not;  I  think  I  did  not  see  him  from  5  o'clock  until  mid- 
night, when  they  sent  for  me. 

Q.  Did  he  say  anything  else  to  you  at  midnight  besides  that 
he  had  a  headache?  A.  Well,  in  the  presence  of  the  doctor,  he 
asked  for  something  for  his  head. 

Q.  Was  the  doctor  Dr.  Boyer?     A.  Boyer. 

Q.  Did  he  appear  to  be  nervous  at  that  time?  A.  He  seemed 
tired  and  had  a  headache,  tired  headache;  and  I  advised  him 
to  put  his  wrists  under  water  and  bathe  his  forehead;  and  he 
did,  and  said  he  felt  better. 

Q.  You  saw  him  again  in  the  morning?     A.  In  the  morning. 

Q.  Was  it  before  Captain  Boyle  saw  him  that  you  saw  him 
there?     A.   After  9  o'clock. 

Q.  Where  were  you  before  when  Captain  Boyle  was  talking 
to  him  in  the  room  that  was  closed  up? 

Mr.  Callahan.  I  don't  know  that  you  have  shown  that  he 
had  any  knowledge  of  any  such  conversation. 

Q.  Did  you  know  that  Captain  Boyle  had  him  in  a  room  in 
the  morning?     A.   I  did  not. 

Q.  You  did  not?     A.  Not  when  he  sent  for  me,  I  did  not. 

Q.  Who  sent  for  you?     A.  The  officer. 

Q.  What  time  did  you  see  him  that  morning?     A.  9  o'clock. 

Q.  Did  he  appear  perfectly  at  ease  while  he  was  telling  you 
this  story?     A.  Yes. 

Q.  He  did?  A.  Yes.  His  first  exclamation  was,  "Oh,  Mr. 
Flynn,  I  have  put  in  a  terrible  night." 
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Mr.  Stapleton.  I  didn't  ask  you  that.  I  ask  to  have  that 
stricken  out. 

Q.  You  say  that  he  did  appear  at  ease?  A.  He  did;  he  told 
his  story  very  calmly. 

Q.  Did  he  say  whether  he  had  any  particular  place  in  view 
when  he  started  out  that  night,  the  night  of  the  murder  of  Miss 
Blackstone?     A.  He  said  he  had  not  any  particular  place  in  view. 

Q.  He  said  he  got  off  the  car  at  the  bridge?  A.  White  post 
near  the  Round  Hill  bridge. 

Q.  He  said,  "Just  across  the  bridge;"  "after  the  car  had 
crossed  the  bridge,"  —  there  is  a  bridge  there,  isn't  there?  A. 
There  is. 

Q.  And  did  he  say  why  he  got  off  there?     A.  He  did  not. 

Q.  Didn't  say  anything  about  what  made  him  get  off  the  car? 
A.  I  don't  recall  that  he  did. 

Q.  As  the  car  goes  over  this  bridge,  do  you  know  whether  or 
not  the  cars  usually  made  a  noise  there,  a  rumbling  noise,  as 
they  came  off  the  bridge? 

Mr.  Callahan.     To  that  I  object. 

The  Court.     Do  you  claim  that  is  material? 

Mr.  Statleton.     I  do,  your  Honor. 

The  Court.     He  may  answer. 

The  Witness.     Well,  I  don't  recall. 

Q.  You  don't  know?     A.  No. 

Q.  Did  you  lock  him  up  for  the  night  that  night?  A.  No, 
one  of  the  officers  took  him  from  the  office. 

Q.  Were  you  on  duty  all  night?     A.  No. 

Q.  You  were  not?     A.  No. 

Q.  You  don't  know  whether  you  were  the  last  one  who  saw 
him  until  morning  or  not?     A.  I  do  not. 

Thomas  E.  Bligh  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Callahan).  What  is  your  name?  A.  Thomas  E. 
Bligh. 

Q.  Where  do  you  live,  Mr.  Bligh?  A.  Pittsfield,  Massachu- 
setts. 

Q.  What  is  your  occupation?  A.  Member  of  the  detective 
department  of  the  Massachusetts  district  police  since  the  eleventh 
day  of  March,  1908. 

Q.  Prior  to  that  time  were  you  connected  with  the  detective 
department  of  any  other  police  force?     A.  Yes.     Holyoke. 
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Q.  How  long  did  you  act  in  that  capacity?  A.  As  detective, 
about  twelve  years. 

Q.  In  Holyoke?     A.  Previous  to  1908. 

Q.  Were  you  called  into  service  in  the  Spencer  case,  Mr. 
Bligh?     A.  I  was.     On  Saturday,  April  2,  1910. 

Q.  Was  that  the  day  you  arrived  in  Springfield?  A.  That 
was  the  day,  —  Saturday  morning. 

Q.   Did  you  take  part  in  the  arrest  of  the  prisoner?     A.  I  did. 

Q.  When  was  that  arrest  made?  A.  On  Tuesday  morning, 
April  5,  about  7  o'clock,  —  maybe  a  minute  or  two  after  7. 

Q.  Where,  in  Springfield?  A.  In  a  place  operated  under  the 
name  of  H.  L.  Handy  Company  on  Hampden  Street,  in  Spring- 
field. 

Q.  Who  assisted  you  in  making  that  arrest?  A.  Captain 
Boyle  and  Mr.  Leith  of  the  Pinkerton  Detective  Agency  of 
Boston;  Mr.  Murray  and  Mr.  Norton  and  Detective  Flynn  of 
the  Massachusetts  district  police. 

Q.  Will  you  describe  the  arrest  including  your  own  part  in  it? 
A.  Detective  Flynn  and  I  went  in,  off  through  the  door  from 
Hampden  Street.  Mr.  Boyle  and  Mr.  Leith  was  on  Hampden 
Street  and  Mr.  Murray  and  Mr.  Norton  was  on  the  rear  of  the 
building.  Mr.  Flynn  and  I  went  in,  Mr.  Flynn  ahead  of  me, 
and  I  followed  right  close  to  him.  We  went  right  on  down 
through  the  building  toward  the  rear,  and  when  we  got  near 
the  rear  of  the  building  we  saw  Spencer,  standing  towards  the 
right-hand  corner  as  we  went  in.  He  was  buttoning  on  a  long 
white  frock  such  as  men  engaged  in  the  meat  business  wear.  We 
walked  right  over  to  him.  Mr.  Flynn  went  toward  the  further 
side  and  I  to  the  nearer  side  as  we  went  in.  Mr.  Flynn  said, 
"Is  your  name  Spencer?"  He  said,  "Yes."  "Bertram  G. 
Spencer?"  He  said,  "Yes."  He  says,  "Mr.  Spencer,  we  are 
officers;  my  name  is  Flynn;  this  man's  name  is  Bligh,  members 
of  the  district  police.  We  arrest  you  as  a  suspect  of  the  murder 
of  Miss  Blackstone  at  Round  Hill  last  Thursday  night."  He 
said,  "You  are  making  a  mistake,  gentlemen,"  and  he  looked 
out  over  my  shoulder  as  I  was  facing  him,  and  Mr.  Handy  — 

Q.  Pardon  me,  before  you  come  to  that  did  he  ask  any  ques- 
tion as  to  the  character  of  this  arrest?     A.  Yes. 

Q.  What  was  it?  A.  He  wanted  to  know  what  it  was  for;  he 
wanted  to  know  what  we  were  arresting  him  for,  and  Mr. 
Flynn  told  him  what  it  was  for. 

Q.  Did  he  characterize  the  arrest  himself  in  the  form  of  a 
question?     A.   Yes. 
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Q.  What  did  he  say?  A.  He  said,  "What  am  I  arrested  for?" 
And  Mr.  Flynn  told  him  that  he  was  arresting  him  as  a  suspect 
for  the  murder  of  Miss  Blackstone  on  Round  Hill. 

Q.  When  he  learned  that  did  he  ask  Flynn  any  question  or 
you  any  question  as  to  the  nature  of  the  proceeding?  A.  I 
remember  that  he  asked  what  we  were  going  to  do  with  him,  but 
I  think  it  was  after  he  spoke  to  Mr.  Handy. 

Q.  WTell,  specifically,  for  the  purpose  of  refreshing  your  mem- 
ory, I  will  ask  you  if  he  made  any  reference  to  a  joke?  A.  Yes. 
He  said,  "Arresting  me  for  the  murder  of  Miss  Blackstone? 
Why,"  he  said,  "that  is  a  joke;"  he  says,  "I  never  had  any- 
thing to  do  with  that,  and  I  .wouldn't  hurt  the  hair  of  any 
woman's  head."     And  just  then  Mr.  Handy  came  in  — 

Q.  You  now  speak  of  Mr.  Handy.  Who  was  he?  A.  He  was 
manager  of  the  establishment  where  Spencer  was  employed. 

Q.  Go  on.  A.  He  addressed  Mr.  Handy,  and  I  turned  around 
to  see  who  he  was  addressing,  and  I  saw  it  was  Mr.  Handy;  he 
said,  "Mr.  Handy,  what  do  you  know  about  this?"  Mr.  Handy 
says,  "What  is  it,  Bert?"  "Why,"  he  says,  "these  men  are 
arresting  me  for  the  murder  of  Miss  Blackstone  on  Round  Hill;" 
says  he,  "What  do  you  know  about  this?"  Mr.  Handy  replied, 
"Bert  if  you  are  innocent  of  that,  go  with  the  officers  and  you 
will  have  no  difficulty  in  proving  your  innocence."  He  says, 
"That  is  all  right,  I  will  go  with  them."  Then  he  said,  "Will 
you  allow  me  to  take  this  coat  off?"  WTe  both  had  hold  of  his 
wrists,  I  had  one  wrist  and  Mr.  Flynn  the  other.  He  said, 
"Will  you  allow  me  to  take  this  coat  off?"  I  said,  "Yes,"  and 
I  think  Mr.  Flynn  said  so  at  the  same  time.  We  assisted  him 
in  taking  the  coat  off,  and  I  said,  "WThere  is  your  street  coat?" 
He  says,  "Let  me  get  it,  it  is  right  over  here."  I  said,  "No,  I 
will  get  it  for  you,  if  you  will  tell  me  where  it  is."  He  indi- 
cated that  it  was  in  a  wall  desk  that  was  about  4  feet  from  the 
floor,  a  desk  with  a  sloping  top  to  it,  and  I  went  over  there  and 
I  lifted  the  top  of  the  desk,  raised  it  up,  and  I  took  the  coat  out, 
and  I  handed  it  to  him;  he  put  it  on.  Then  he  said  he  was 
ready,  and  we  started  with  him  and  went  through  the  rear  end 
of  the  building  out  on  to,  —  I  think  Fort  Street  is  the  name; 
from  there  on  to  Water  Street,  down  Water  Street  to  Court 
Street  — 

Q.  Well,  you  got  to  the  police  station?  A.  To  the  police  sta- 
tion. 

Q.  Did  you  have  any  talk  with  him  on  the  way  down?  A. 
I  don't  recall  that  we  had  any  conversation  on  the  way  down. 
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There  may  be  some  words  said,  but  it  wasn't  anything  that  I 
can  recall. 

Q.  Did   you   have    any   conversation   yourself   with   him    that 
morning  at  the  police  station?     A.  Well,  yes,  I  did. 

Q.  State  it.  A.  As  soon  as  we  got  in  the  police  station  we 
went  into  the  chief's  office,  and  we  showed  him  to  a  chair.  We 
led  him  over  to  a  chair,  and  Mr.  Flynn  released  his  hold.  Cap- 
tain Boyle  came  in,  and  he  went  over  to  the  further  end  of 
the  room.  Mr.  Flynn  went  over  toward  Captain  Boyle,  and 
Spencer  said  to  me,  "  I  suppose  I  have  a  right  to  know  what  I 
am  arrested  for?"  I  said,  "Yes."  "Well,"  he  says,  "I  want  to 
know."  "Well,"  I  said,  "Captain  Boyle  will  inform  you  what 
the  charge  is  against  you,  and  then  he  addressed  himself  to 
Captain  Boyle,  and  Captain  Boyle  told  him.  He  said  to  Cap- 
tain Boyle,  "What  am  I  arrested  for?"  Captain  Boyle  said, 
"You  are  arrested  for  the  murder  of  Martha  B.  Blackstone  on 
Round  Hill  last  Thursday  night."  He  said,  "You  have  made  a 
serious  mistake;  I  am  not  the  man  who  committed  that  crime." 
Captain  Boyle  said,  "If  you  are  not  the  man  you  will  have  the 
opportunity  that  you  desire  to  prove  your  innocence,"  and  I 
think  that  was  in  answer  to  a  question  —  I  don't  remember 
just  the  question  that  Spencer  asked  of  Captain  Boyle,  but  my 
impression  is,  and  it  is  a  strong  one,  that  he  asked  some  ques- 
tion of  Captain  Boyle,  and  that  was  Captain  Boyle's  answer,  — 
that  he  would  have  the  opportunity  to  prove  his  innocence  if  he 
was  innocent;  and  then  Captain  Boyle  asked  him,  if  he  was  not 
the  man  who  committed  the  murder  he  could  account  for  where 
he  was  on  the  night  of  the  murder.  He  asked  him  where  he 
was.  "Why,"  he  said,  "I  can  very  easily  account  for  where  I 
was  on  that  night."  "Well,"  he  said,  "I  will  hear  you."  He 
said,  "I  went  home  from  my  work  as  usual  and  had  my  supper, 
and  I  left  home  some  time  shortly  after  7  o'clock  and  came  over 
to  Springfield  and  went  over  to  Jensen's  confectionery  store  and 
bought  some  candy  for  my  wife  from  a  blond-haired  girl  that 
was  in  that  store.  I  went  out  and  walked  leisurely  back  down 
Main  Street  to  Bridge  Street  and  turned  towards  home.  When 
I  got  to  the  corner  oT  Bridge  and  Water  streets  I  met  Officer 
Goldriek  who  was  on  duty,  and  I  talked  with  him  for  a  while, 
and  then  went  on  home,  and  arrived  home  very  near  8  o'clock, 
and  gave  the  candy  to  my  wife,"  and  he  said  about  9  o'clock 
he  went  to  bed.  He  stayed  in  bed  that  night  and  got  up  the 
next  morning  as  usual  and  went  to  work. 

Q.   Did  you  have  further  conversation  with  him  that  day,  re- 
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f erring  now  to  Tuesday,  April  5?  A.  Well,  I  had  several  short 
conversations  with  him,  but  I  was  present  at  nearly  all  the 
conversations  that  was  had  between  he  and  Captain  Boyle  and 
the  other  officers  during  that  day. 

Q.  The  next  morning,  did  you  have  further  talk  with  him?  A.  I 
didn't  talk  much  with  him  the  next  morning,  but  I  was  present 
when  he  was  talking. 

Q.  Who  else  was  present  at  that  time?  A.  The  first  time  that 
I  talked  —  I  was  present  the  next  morning,  was  in  the  detention 
room,  when  I  had  some  information  that  he  wanted  to  talk.  I 
went  in  there  with  Officer  McKay,  and  Officer  Flynn  was  in 
there,  talking  with  him,  and  I  stood  behind  them  and  listened 
to  the  conversation  between  Spencer  and  Officer  Flynn  and 
Officer  McKay. 

Q.  Well,  will  you  state  that  conversation,  if  you  can  recall  it? 
A.  As  near  as  I  can  recall  it,  I  heard  him  say  that  he  wanted  to 
tell  his  story;  he  wanted  to  place  himself  right.  He  had  done 
wrong  and  he  wanted  to  tell  what  he  had  to  say  and  he  —  I 
heard  Officer  Flynn  say  to  him,  "Spencer,  you  know  these 
men?"  He  said,  "Yes,  I  do."  "You  know  they  are  officers?" 
"Yes."  "Now,  I'll  repeat  to  you  what  I  have  repeated  to  you 
before,  that  they  may  testify  to  what  you  say  to  them,  in 
court."  He  said,  "I  know  it,"  and  he  went  on  to  tell  about 
substantially  as  has  been  testified  to  by  Captain  Boyle;  and  — 

Q.  Did  you  at  some  time  have  a  conversation  with  him  in 
which  reference  was  made  to  a  locket?     A.  Yes,  sir. 

Q.  When  was  that  conversation?  A.  That  was  about  10  — 
between  10  and  11  o'clock  on  the  morning  of  the  6th. 

Q.  That  is,  Wednesday?     A.  Yes,  sir. 

Q.  Will  you  state  it?  A.  He  said  —  I  said  —  I  spoke  to  him 
about  that  locket.  I  asked  him  where  he  got  the  locket  and  he 
said  it  was  a  present  that  he  got  and  that  he  valued  it  very 
highly  and  that  he  felt  very  badly  when  he  lost  it,  and  I  said, 
"Yes."  And  he  said,  "Well,  there  was  more  than  one  reason. 
I  was  afraid  when  I  found  that  I  had  lost  that  locket  that 
somebody  would  find  it  and  hand  it  to  the  police,  and  I  felt 
sure  that  if  the  police  got  hold  of  that  locket  it  would  be  the 
means  of  my  identification,  as  it  contained  the  picture  of  my  mother 
and  sister  and  also  my  initials,  fB.  G.  S.,'  and  I  knew  if  the 
police  department  had  that  —  and  I  am  sorry  now  that  they 
didn't  get  it  when  I  lost  it."  He  said  that  when  he  lost  it  he 
didn't  miss  it  until  he  got  home,  and  he  was  very  much  con- 
cerned about  it,  and  it  bothered  him  so  all  day  the  next  day, 
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and  he  went  back  there  the  next  night  as  soon  as  it  got  dark 
and  he  made  a  search  of  the  premises  where  he  lost  it,  searched 
for  it  and  he  didn't  find  it.  He  said,  "I  made  up  my  mind  at 
that  time  that  I  would  lay  low  for  a  while,  to  see  if  I  would 
hear  from  that  locket,  and  I  watched  the  newspapers  to  see  if 
any  account  was  given  of  the  finding  of  the  locket,  and  there 
was  never  anything  appeared  in  the  papers  about  it,  and  I  be- 
came satisfied  that  it  hadn't  been  found,  and  I  had  nothing  to 
fear  from  it  then,  after  a  long  time  had  elapsed." 

Q.  Did  he  on  that  subject  say  anything  with  reference  to  the 
effect  upon  his  conduct,  that  the  loss  of  the  locket  had  upon 
him?     A.  Yes,  sir. 

Q.  State  that.  A.  Yes.  He  said  the  loss  of  the  locket  made 
him  believe  that  he  was  in  great  danger  of  being  arrested  if  it 
fell  into  the  hands  of  the  police,  and  in  consequence  of  that  he 
had  not  committed  any  robberies  for  a  long  time  after  the  losing 
of  the  locket;  that  he  was  much  concerned  on  account  of  the 
identification    that    it    might    convey. 

Q.  And  did  he  state  when  the  next  burglary  or  robbery  oc- 
curred? A.  He  said  that  the  first  robbery  that  he  committed 
after  he  lost  the  locket  was  on  the  night  of  the  murder  in  the 
Blackstone  residence  — 

Q.  Blackstone?  A.  Or  the  Dow  residence,  where  Miss  Black- 
stone  was  murdered. 

Q.  Did  he  at  any  time  in  conversation  with  you  refer  to  the 
possible  consequences  to  himself  of  his  arrest?     A.  Yes. 

Q.  State  that,  please.  A.  He  said,  "If  that  locket  had  been 
found  when  I  lost  it,  and  it  had  been  turned  over  to  the  police, 
this  murder  would  never  have  been  committed,  because  I  know 
I  would  have  been  arrested." 

Q.  I  think  you  have  gone  over  that.  I  refer  particularly  to 
the  physical  consequences  to  himself  of  his  arrest,  of  his  trial. 
A.  Well,  that  wasn't  in  conversation  with  me.  It  was  in  my 
presence,  though;  I  heard  him  say,  I  heard  him  say  — 

Q.  If  you  will  state  what  you  heard  him  say  about  it,  then? 
A.  That  the  law  could  do,  or  the  authorities  could  do,  anything 
they  wanted  to  do  with  him,  but  not  to  send  him  to  the  electric 
chair  — 

[Defendant  cries  loudly,  "Why  don't  you  tell  the  truth,"  and 
jumps  up.  Cries  again,  "Why  don't  you  tell  the  truth?"  Is 
lined  forcibly;  weeps  loudly.] 

Q.  With  whom  did  he  have  that  conversation,  Mr.  Bligh?  A. 
With  Captain  Boyle. 
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Q.  Do  you  recall  the  day  that  that  conversation  was  held? 
A.  It  was  on  the  sixth  day  of  April. 

Q.  Yes.  That  being  Wednesday?  A.  Wednesday,  the  day 
after  the  arrest. 

Cross-examination . 

Q.  (by  Mr.  Stapleton).  Were  you  present  during  —  you 
were  present  during  this  entire  statement  that  was  taken  down 
by  Miss  Niles?     A.  I  was. 

Q.  In  the  account  that  he  told  you  of  the  shooting  was  it 
substantially  the  same  as  is  contained  in  that  statement?  A. 
Yes,  sir. 

Q.  That  is,  substantially  the  same  as  he  stated  while  Miss 
Niles  was  there  taking  down  —     A.  Exactly. 

Q.  — the  questions  and  answers?  A.  Exactly  the  same; 
yes,  sir. 

Q.  Well,  when  he  was  telling  you  this  story  did  he  seem  to 
be  sincere?     A.  Yes,  sir. 

Q.  Didn't  hesitate  any?     A.  Very  little. 

Q.  Talked  right  along?  A.  Excepting  —  once  in  a  while  he 
would  stop  for  a  second  to  think  for  an  answer,  but  he  was 
always  ready  with  the  answer  to  the  question.  He  appeared  to 
be  intelligent  in  answering  questions. 

Q.  He  said  he  wanted  to  tell  all  he  knew  about  it,  did  he?  A. 
He  did. 

Q.  Didn't  seem  to  be  at  all  frightened,  then?  A.  No,  sir,  he 
did  not. 

Q.  Didn't  seem  to  care  what  he  said?  A.  Yes,  he  did;  he  did 
care.  He  was  telling  it  as  nearly  as  he  could  tell  it.  He  was 
careful  about  telling  it. 

Q.  I  see.  Well,  just  what  do  you  mean  by  that,  Mr.  Bligh? 
A.  Well,  he  talked  the  same  as  a  man  will  who  is  careful  in 
telling  his  story  or  any  story  or  statement  that  he  makes. 

Q.  He  seemed  to  be  sincere?     A.  He  was  sincere,  apparently. 

Q.  Were  you  present  at  the  police  station,  the  —  on  April  5, 
the  day  he  was  arrested,  while  he  was  there?  A.  A  good  deal 
of  the  time  I  was. 

Q.  A  good  deal  of  the  time  all  day?  A.  Yes,  sir.  I  wasn't 
there  all  the  time  all  day,  but  I  was  a  good  deal  of  the  time  all 
day,  during  the  day.  I  went  out  at  different  times,  but  came 
back  again. 

Q.  Did  he  complain  of  headache?  A.  Along  toward  evening 
he  —  I  heard  him  complain  of  headache  some,  yes. 
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Q.  Along  about  4  o'clock?  A.  Along  about  that  time,  I 
should  say. 

Q.  No  threats  were  made  to  him?     A.  No,  sir. 

Q.  You  are  sure  about  that?     A.  I  am  absolutely  sure. 

Q.  And  no  inducements  held  out  to  him?  A.  I  am  sure  there 
was  not. 

Q.  Of  any  kind?     A.  Of  any  kind. 

Q.  By  you  or  anybody  else  while  you  were  there?  A.  By  me 
or  anybody  else,  in  my  presence. 

Q.  And  after  he  had  told  this  story,  how  did  he  act?  A. 
Why,  he  acted  the  same  as  he  did  the  day  before  when  we 
brought  him  into  the  police  station —  or,  I  mean,  the  Tuesdaj^. 
This  was  Thursday  he  told  the  story  —  Wednesday  and  Thurs- 
day, yes. 

Q.  Did  you  see  him  on  the  evening  of  April  5  at  the  police 
station?  A.  I  saw  him  about  5  o'clock,  or  between  4  and  5, 
and  then  again  I  saw  him  in  the  lockup,  or  in  the  cell  room, 
after  11  or  near  12  o'clock. 

Q.   Did  you  talk  to  him  then?     A.  I  did  not. 

Q.  How  did  he  act  and  appear  then?  A.  Well,  he  wanted  to 
talk  with  Mr.  Flynn,  and  I  went  into  the  cell  room  with  Mr. 
Flynn  and  he  had  some  conversation  there,  but  I  didn't  go  near 
him;  I  simply  was  looking  at  him  from  a  distance. 

Q.   Did  he  appear  nervous  or  excited?     A.  No,  he  did  not. 

Q.  He  did  not?  A.  No,  sir.  I  wasn't  near  enough  to  hear 
the  words  that  he  was  speaking,  but  I  could  hear  his  voice,  that 
was  all. 

Q.  You  didn't  hear  the  conversation?  A.  I  couldn't  under- 
bid the  words;  I  wasn't  near  enough. 

Mr.  Stapleton.     That  will  do. 

Mr.  Callahan.  May  it  please  your  Honor,  the  Common- 
wealth rests. 

Opening  Statement   on    Behalf   of   the   Defendant   by 
Charles  L.  Young,  Esq. 

If  your  Honor  please,  Mr.  Foreman  and  gentlemen  of  the  jury: 
Before  proceeding  to  outline  the  nature  of  our  defense  I  want 
to  say  a  word  or  two  regarding  our  position.  As  I  understand 
it,  the  law  is  that  where  a  person  in  this  Commonwealth  is 
indicted  for  a  capital  offense,  and  is  without  means  to  employ 
counsel,  then  the  Commonwealth  authorizes  the  judges  to  ap- 
point counsel  to  defend  that  person,  so  that  his  or  her  rights 
may  be  maintained  and  that  no  action  be  done  that  would  mar 
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the  name  of  the  Commonwealth,  and  seeing  that  every  person 
dwelling  therein  has  his  or  her  rights  in  the  fairness  and  impar- 
tiality of  a  hearing,  recognizing  again,  as  they  do,  the  great 
responsibility  that  taking  the  life  of  an  insane  man  would  be 
murder. 

This  man,  then,  having  been  indicted  for  committing  a  capital 
offense,  this  Commonwealth  —  and  that  means  the  Court  —  has 
appointed  Mr.  R.  P.  Stapleton  and  myself  as  counsel  for  him. 
We  are,  therefore,  court  officers,  the  same  as  our  distinguished 
Attorney-General  and  our  distinguished  prosecuting  attorney,  to 
see  that  fairness  and  righteousness  are  dealt  out  to  this  indi- 
vidual; that  no  act  upon  their  part  shall  be  done,  or  on  your 
part  —  for  I  may  use  that  term  —  shall  bring  mar  or  stain  on 
the  fair  name  of  the  Commonwealth. 

My  brother  said  in  his  outlining,  in  his  opening,  that  you 
are  the  sole  tribunal.  You  are!  And  that  in  following  these 
great  things  it  must  be  done  upon  facts  and  the  evidence  that 
shall  be  presented  to  you.  Now  that  the  Commonwealth  has 
rested  here  I  am  going  to  ask  you  to  suspend  judgment  in 
your  own  minds,  even  upon  what  you  have  heard.  Set  aside 
any  opinion  or  any  prejudice  that  you  may  have  until  you  hear 
the  evidence  as  it  shall  be  presented  in  the  nature  of  defense 
for  this  boy. 

We  do  not  admit  the  committing  of  the  crime  of  murder  nor 
the  taking  of  the  life  of  Miss  Blackstone,  neither  will  we  offer 
any  evidence  in  that  defense  save  that,  after  a  very  careful  and 
thorough  investigation  of  the  lives  of  his  ancestry  and  his  own 
life,  and  listening  to  those  who  for  years  have  made  it  their 
business  and  their  profession  to  thoroughly  examine  into  and  to 
understand  by  the  nature  of  the  individual  what  the  condition 
of  the  mind  may  be  —  after  all  that  we  have  but  one  defense, 
and  upon  that  our  evidence  will  depend  —  a  mental  defectiveness, 
mental  incapacity,  mental  unsoundness,  and,  as  our  brother  said, 
that  is  a  legal  defense.  I  know,  possibly,  that  some  of  you 
might  have  had  in  your  mind  that  that  was  the  first  thing  when 
an  injury  has  been  done.  The  law  permits  that,  and  says  that 
is  a  defense,  and  a  legal  defense  to  the  commission  of  a  crime 
even  of  this  character. 

Again,  I  want  to  say  this:  we  know  a  human  life  has  gone; 
but  there  is  a  human  life  at  stake,  the  most  precious  thing,  the 
most  sacred  thing  in  the  world  at  stake,  that  before  which  every- 
thing else  bows  and  bends,  and  it  is  in  your  hands.  We  will 
show  you,  Mr.  Foreman  and  gentlemen,  that  this  man  is  unable 
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to  distinguish  right  from  wrong  to  the  extent  that  the  law 
requires  in  order  to  constitute  capacity  to  commit  crime;  that 
he  is  a  victim  of  impulses  and  desires  which  he  is  unable  to 
control,  and  they  are  wholly  uncontrollable,  so  that  he  is  unable, 
by  reason  of  mental  incapacity  and  mental  unsoundness  of 
mind,  to  do  the  right  and  avoid  the  wrong.  We  will  point  out 
to  you  injuries  of  various  kinds.  Some  you  have  heard  here 
from  his  own  lips  as  given  to  you  through  the  confession  made, 
which  he  received.  Now,  we  are  not  going  to  contend  that 
these  are  the  causes  of  his  mental  incapacity,  but  we  are  going 
to  contend  that  they  are  causes  which  have  a  tendency  to 
cripple  largely  his  mental  effectiveness.  We  will  show  you  that 
prior  to  his  birth  he  was  subjected  to  influences,  prenatal,  which 
marked  and  consigned  him  to  criminal  acts  of  various  kinds 
which  it  is  alleged  that  he  has  committed.  We  will  show  you 
that  he  has  the  most  violent  outbreaks  from  the  most  trifling 
affairs  even  —  not  even  so  great  as  you  noticed  here  but  a  few 
moments  ago,  but  from  the  most  trifling  causes  an  outbreak 
would  come  beyond  his  own  control  —  that  indicate,  as  will  be 
told  by  those  who  know  and  have  studied  into  these  things, 
this  man  has  the  incapacity  of  mind  and  the  unsoundness  of 
mind  which  could  not  be  normal  under  any  circumstances,  as 
you  will  see  and  as  you  will  learn  and  know  from  the  lips  of 
those  who  have  been  with  him  by  day  and  by  night  by  his  side 
here  and  there,  by  laborers  and  fellow  servants,  and  by  those 
who  have  carefully  watched  him  for  the  purpose  of  trying  to 
ascertain,  and  did  ascertain. 

Many  of  these  outbreaks  were  characterized  by  the  same 
symptoms  he  showed  when  he  took  the  life  of  this  young  girl. 
We  will  show  you  that  while  in  a  neighboring  city  and  neighboring 
State,  Hartford,  Connecticut,  that  he  made  murderous  assaults 
there  that  showed  his  mental  unsoundness.  We  will  show  you 
that  he  has  had  these  tendencies  to  commit  these  crimes,  that 
came  even  from  a  suggestion  which  he  received  about  the  year 
1903. 

We  will  show  you  that  when  at  school  there  was  that  inca- 
pacity to  learn  or  to  study  or  to  retain  that  which  was  taught 
him,  failing  in  his  studies  as  a  boy,  fearful  outbreaks  here  and 
there  at  school,  with  the  teachers  and  the  scholars, — all  of 
this  will  be  given  to  you  by  those  who  had  some  interest  in 
him  and  sympathized  with  him  at  the  time. 

fVe  will  show  you  that  while  at  times  in  company  with  others 
it  was  manifested  by  those  on  the  stand,  in  the  confession  read, 


242  TRIAL  OF  BERTRAM  G.  SPENCER. 

and  the  testimony  of  the  officers,  that  he  had  delusions,  that 
some  one  was  talking,  voices  here  and  there  and  everywhere, 
around  and  about  him,  not  knowing  where  they  came  from; 
yet  no  one  spoke  anywhere.  And  this  too  will  come  from  these 
celebrated  and  professional  experts  and  alienists  who  made  a 
very  careful  examination  of  the  mental  weakness  of  this  boy, 
even  before  and  after  he  had  been  committed  to  an  asylum,  — 
God-smiles,  I  call  them,  these  asylums  for  the  care  of  the  weak 
and  the  unfortunate. 

We  will  show  you,  and  hearken  please,  by  an  expert  alienist, 
who  when  he  appears  before  you,  you  will  know  and  know  well, 
and  who  for  twenty  years  or  more  has  been  closely  in  touch  with 
persons  of  mental  unconsciousness  or  unsoundness,  mental  de- 
rangement, that  this  man,  Bertram  G.  Spencer,  has  a  mental 
defectiveness  and  is  unsound  in  mind;  that  he  visited  this  boy 
—  you  heard  it  upon  the  stand  —  some  time  in  April,  either  the 
6th  or  7th,  as  the  case  may  be,  or  a  few  hours  or  days  after 
his  arrest,  —  visited  him  at  the  request,  as  we  shall  show  you, 
of  the  Commonwealth  of  Massachusetts,  of  the  then  prosecuting 
attorney,  in  the  interest  of  the  Commonwealth,  without  even 
the  boy  Spencer  knowing  who  the  man  was  or  what  he  was  there 
for,  without  knowing  that  he  was  being  examined  by  a  State 
official,  and  without  knowing  that  he  was  being  examined  by  a 
doctor  at  all.  This  man  went  there  and  visited  him  alone,  and 
later  in  conference  with  other  celebrated,  well-known  alienists 
of  our  Commonwealth.  He  will  tell  you,  as  I  said  before,  that 
he  was  unable  to  satisfy  himself  that  the  said  Spencer  was  re- 
sponsible; that  he  had  the  feeling  that  he  was  not  responsible, 
and  that  his  conclusion  was  reached,  not  only  after  the  first 
examination,  but  after  several  examinations  following  that  one, 
and  in  conference  with  others. 

All  I  can  do  at  this  time  is  to  outline  to  you  what  these  able 
men  will  say.  My  brother  here  later  will  argue  upon  that. 
But  there  are  other  alienists,  as  well;  men  who  know,  men 
whose  words  have  been  taken  throughout  this  Commonwealth 
in  trials  like  this;  men  whose  business  it  is  to  know;  thank  God, 
in  the  name  of  the  Commonwealth,  we  have  men  that  do 
know,  as  to  the  mental  condition  of  a  man,  by  a  study  of 
him.  And  they  will  tell  you  that  this  boy  is  unable  to  fully 
understand  right  from  wrong  and  that  he  has  uncontrollable 
impulses.  You  know  —  possibly  you  do,  if  not,  we  will  show  it 
to  you  —  that  a  year  ago  last  September  this  boy,  after  an  ex- 
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amination  and  a  hearing  in  this  city  and  in  this  room  adjoining 
here,  with  Chief  Justice  Aiken  upon  the  bench  and  Associate 
Justice  Sanderson,  —  he  was  committed  to  the  Bridgewater  asy- 
lum, in  this  State,  —  one  of  those  institutions  that  care  for  the 
unfortunate. 

Mr.  Swift.     That  statement,  may  it  please  the  Court  — 

Mr.  Young.     We  will  show  you  — 

Mr.  Swift.  Colonel  Young,  I  am  addressing  the  Court.  That 
statement,  as  left,  is  not  a  proper  statement  to  be  made.  If  any 
reference  is  to  be  made  to  it  it  should  be  stated  that  he  was 
sent  there  because  it  had  not  been  determined  that  he  was  in- 
sane.    My  brother  knows  that. 

Mr.  Young.  I  said  that;  I  said  he  was  sent  there.  That  is 
what  I  want  to  repeat.  I  am  glad,  if  I  didn't  make  it  clear  to 
you,  for  I  feel  the  responsibility  upon  me  to  make  it  clear;  it 
was  just  what  we  want  to  show  to  you,  and  if  I  haven't  made  it 
clear  I  am  glad  you  called  my  attention  to  it. 

He  was  sent  there  that  he  might  be  closely  observed,  and  he 
was  closely  observed;  and  the  reports  of  the  observations,  by  the 
able  gentlemen  who  observed  him  and  had  control  of  the  insti- 
tutions, every  month  were  sent  to  the  Chief  Justice,  and  from 
there  to  the  prosecuting  attorney  and  a  copy  to  us,  and  we 
have  those,  and  later  they  will  be  placed  here  upon  the  record 
and  you  can  read  them,  thank  God,  in  your  jury  room,  by 
yourselves,  every  word,  —  that  this  man  spoke  concerning  this 
boy.  I  am  going  to  give  you  just  a  little,  as  a  conclusion  or 
summary  of  these  reports,  of  what  will  be  given. 

The  first  one  that  was  sent,  dated  on  the  17th  of  October, 
one  month  after  the  commitment  — 

Mr.  Swift.  Does  your  Honor  think  it  is  proper  to  go  into 
evidence  in  that  way  here,  at  this  time? 

The  Court.  I  don't  think  it  is  proper  to  read  those  reports 
at  this  time. 

Mr.  Young.  If  your  Honor  please,  it  was  not  my  intention 
to  read  the  reports.  It  is  simply  my  intention  to  give  a  sum- 
mary as  to  a  sentence  or  two  in  the  report.  As  the  entire  re- 
port later  will  be  put  into  evidence,  and  show  what  we  are 
going  to  show  by  them  — 

The  Court.  I  think  it  is  proper  to  summarize  what  they 
contain,  in  a  general  way. 

Mr.  CALLAHAN.  Your  Honor,  we  may  object  to  the  in- 
troduction   of  the  report  in  the  manner  in  which  he  is  stating  it. 
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The  Court.  I  am  not  now  ruling  on  the  question  whether 
those  reports  are  competent  or  not. 

Mr.  Young.     I  didn't  understand  you  were. 
The  Court.     I  am  not  passing  on  the  competency  or  incom- 
petency of  the  reports. 

Mr.  Young.     I  understand  not. 

The  Court.  It  may  be,  or  it  may  not  be;  it  depends  upon 
the  circumstances. 

Mr.  Young.  But  at  this  time  we  can  summarize;  that  is, 
simply  summarize  with  reference  to  what  they  contain,  and  if 
they  are  not  competent,  that  can  be  stricken  out? 

The  Court.  Of  course,  the  jury  will  understand  that  the 
opening  of  counsel  is  not  evidence  in  the  case. 

Mr.  Young.  Then,  as  a  summary  merely  of  the  first  one  — 
now,  this  is  after  one  month  of  careful  examination  and  observa- 
tion, having  been  sent  there  for  that  purpose. 

Mr.  Swift.  I  may  be  mistaken,  may  it  please  your  Honor, 
but  I  understand  my  brother  is  now  proceeding  in  a  course 
which  your  Honor  said  was  not  proper.  He  is  to  summarize, 
if  I  understand  your  Honor,  the  report;  not  to  take  the  report 
in  detail.  As  I  understand  these  reports,  they  are  reports  made 
to  the  court  and  for  the  court's  benefit,  and  except  on  the  pos- 
sibility of  some  witness  being  called  by  the  Commonwealth 
they  cannot  be  made  evidence  in  any  possible  way.  And  so,  as 
to  the  details  or  the  circumstances  of  any  particular  report,  the 
Commonwealth  objects  and  prays  your  Honor's  ruling.  There 
is  no  view,  your  Honor,  that  I  can  take  of  the  case  whereby 
they  can  be  put  in  as  positive,  affirmative  evidence  by  the 
defense. 

The  Court.  It  seems  to  me  as  far  as  the  defendant  ought 
to  go  in  the  opening  is  to  summarize  in  the  most  general  way 
what  may  be  contained  in  these  reports,  and  even  that  is  some- 
what questionable,  because  except  in  one  view  of  the  evidence, 
as  it  may  be  finally  presented,  I  cannot  conceive  of  the  reports 
being  competent  at  all. 

Mr.  Stapleton.  We  will  take  up  that  question  of  compe- 
tency later.  We  shall  contend  that  they  are  competent.  But, 
may  it  please  your  Honor,  all  that  my  friend  desires  now  is  to 
merely  state  in  a  general  way  without  reading  from  them  what 
we  contend  to  be  the  effect  of  them;  that  is,  that  in  the  aggre- 
gate the  tendency  of  these  reports  is  to  strongly  show  that  the 
defendant  was  of  unsound  mind. 

The  Court.     I  will  allow  counsel  in  his  opening  to  state  that 
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in  a  general  way,  without  going  into  each  and  every  report  or 
without  going  into  those  reports  in  detail. 

Mr.  Swift.     How    can    they    be    admissible,    your    Honor,    as 
positive  evidence  for  the  defense? 
The  Court.     They  are  not. 

Mr.  Swift.  Then  how  can  they  say  they  are  going  to  prove 
them  ? 

Mr.  Callahan.     Until  they  are  made  competent. 
The  Court.     I    will    take    care    of    that    when    they    are    pre- 
sented.    I   assume  that   there   is   going   to   be   some   evidence  — 
Do  you  expect  that  these  reports  will  be  made  competent? 

Mr.  Stapletox'.  We  shall  offer  certain  reports  as  affirm- 
ative evidence.  I  don't  know  as  we  need  go  into  that  now. 
But  in  addition  to  that  I  think  there  is  no  question  that 
under  the  statute  authorizing  commitment  for  observation  they 
would  all  be  competent. 

The  Court.  Unless  you  propose  to  put  on  the  stand  the 
man  who  made  the  reports,  then  it  seems  to  me  they  are  incom- 
petent, and  if  they  are  incompetent  no  reference  should  be 
made  to  them  in  opening.  If,  on  the  other  hand,  you  do  pro- 
pose to  introduce  the  man  who  made  the  reports,  then  it  seems 
to  me  that  it  is  proper  to  refer  in  a  general  way  to  them  in 
the  opening  without  going  into  them  in  detail  or  taking  them 
up  one  after  another,  because  I  do  not  think  it  is  a  proper 
function  of  the  opening  to  put  the  evidence  in  in  the  opening. 
Mr.  Swift.  If  your  Honor  please,  if  they  are  going  to  have 
the  man  on  how  can  they  put  in  his  prior  report? 

Mr.  Stapletox.  I  shall  contend  that  they  are  affirmative 
evidence  as  far  as  that  is  concerned,  if  your  Honor  please. 
They  are  made  under  the  order  of  the  Court.  Unless  the  re- 
ports are  admissible  the  statute  authorizing  commitment  for 
observation  serves  absolutely  no  purpose. 

The  Court.  Well,  I  adhere  to  the  ruling  I  made  in  the 
beginning. 

Mr.  Stapletox.     I  desire  to  take  them  up  later. 
The  Court.     I   do   not   pass   on   the   question   of  the   compe- 
tency of  the  reports  at  this  time  at  all. 

Mr.  Stapletox.     I  understand;  your  Honor  does  not  rule. 
The  COURT.     I  simply  say  I  allow  counsel  in  the  opening  to 
refer  in  a  gfrieral  way  to  what  the  conclusion  is  of  those  reports 
as  claimed  by  the  defense. 

Mr.  Stapletox.  That  is  all  that  I  think  we  want;  I  don't 
think  we  want  to  read  from  them. 
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The  Court.  I  understood  he  started  to  go  through  all  those 
reports. 

Mr.  Stapleton.     We  don't  want  to  read  from  them. 

Mr.  Young.     Oh,  no. 

The  Court.     Proceed  with  the  opening. 

Mr.  Swift.  Of  course,  your  Honor,  the  final  conclusion 
stated  by  the  reports  is  that  he  is  sane;  that  is  why  he  is  here. 

Mr.  Young.  [Resuming  his  opening.]  Then,  briefly,  as  a 
summary,  the  general  tendency  of  each  one  of  these  reports  from 
this  able  expert,  is  that  this  boy  is  insane. 

Now  I  want  for  a  moment  or  two  to  call  your  attention  to 
two  or  three  things  that  will  bear  directly  upon  this  case  that 
we  propose  to  show.  First,  I  will  say  in  regard  to  his  ancestry, 
their  history,  their  life. 

On  both  sides  of  the  household,  coming  down  through  to  the 
father  and  the  father  to  him  —  down  through  to  the  mother 
and  the  mother  to  him  —  take  his  great-grandfather  on  the 
father's  side,  Ambrose  Spencer.  We  will  show  you  that  he  was 
a  neurotic,  that  he  had  violent  outbreaks  way  back  there.  We 
will  show  you  that  his  grandfather  died  in  the  Hospital  for  the 
Insane  in  Middletown,  Connecticut,  having  been  committed 
there  because  of  his  insanity,  and  that  for  years  prior  to  the 
day  of  the  commitment  he  was  mentally  deranged,  unable  to 
manage  or  care  for  his  affairs.  Finally,  as  a  last  resort,  he  was 
committed  to  the  asylum  at  Middletown  and  died  there. 

We  will  show  you  that  Mary  E.  Spencer,  grandmother  on  the 
father's  side,  died  in  Franklin,  Connecticut,  at  the  age  of  forty- 
one  years,  from  softening  of  the  brain;  that  a  man  by  the  name 
of  David  B.  Date,  an  uncle  of  this  boy  Spencer,  was  considered, 
we  will  show  you,  of  unsound  mind  for  several  years  prior  to 
his  death,  and  that  Mrs.  Helen  Date  Tiffany,  an  aunt  of  this 
boy,  is  now  in  the  Hospital  for  the  Insane  in  Worcester,  Massa- 
chusetts, has  those  hallucinations  of  hearing  and  delusions  of 
various  kinds. 

Turn  for  a  moment,  if  you  will,  upon  the  mother's  side.  The 
great-grandfather  on  the  mother's  mother's  side,  we  will  show 
you  from  records,  died  of  softening  of  the  brain.  His  son  died 
of  softening  of  the  brain.  His  son  died  of  softening  of  the 
brain  —  three  generations,  one  following  the  other  —  and  the 
last  one  only  at  the  age  of  forty-three  years.  We  will  show 
you  that  Mary  Davis,  the  mother  of  Mrs.  Spencer  and  the  boy's 
grandmother,  had  hysterical  fits  throughout  her  life,  and  was 
deranged  for  a  long  time  before  she  died,  and  finally  died  at  the 
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age  of  thirty-seven  years.  Eliza  Gager,  who  was  Spencer's 
great-grandfather's  sister,  and  Mrs.  W.  L.  Spencer's  grandfather's 
sister,  died  in  1896  at  the  Spencer  home  in  Lebanon,  where  they 
lived.  She  had  delusions  a  great  many  years  —  there  was  a  boy 
and  a  girl  hiding  behind  the  door,  Indians  were  going  to  attack 
her. 

Mr.  Swift.  "Wait  a  minute,  Colonel;  you  know  that  is  not 
competent. 

Mr.  Young.     Competent?     We  will  see  when  we  put  it  in. 

The  father  of  the  boy  is  a  neurotic,  has  insomnia,  violent  out- 
breaks, uncontrollable  impulses  —  the  father.  Then  the  mother, 
with  her  neurotic  temperament  and  her  melancholy  feelings, 
twice  attempted  to  take  her  own  life.  That  is  the  history,  the 
ancestry  of  this  poor  boy. 

Now  a  word  or  two  as  to  his  life.  I  don't  know  as  I  need 
even  call  your  attention  —  I  beg  your  pardon,  I  am  not  allowed 
to  argue. 

This  boy,  Bertram  G.  Spencer,  was  born  June  9,  1881,  there- 
fore was  thirty  years  of  age  last  June.  At  three  years  of  age  — 
at  three  years  of  age  —  he  was  severely  punished  by  his  father. 
While  the  punishment  was  being  inflicted  the  little  child  slipped 
from  his  father's  hand,  fell  to  the  floor,  striking  the  base  of  the 
skull  here  upon  the  edge  of  an  old-fashioned  stove,  cutting  quite 
a  gash. 

Between  four  and  five  years  of  age,  his  mother  taking  the 
little  child  into  the  room  to  try  to  teach  him  a  little  prayer, 
"Now  I  lay  me  down  to  sleep,"  the  boy  couldn't  say  it,  got 
mixed  up  in  trying  to  repeat  it.  The  father  standing  over  him 
with  a  stick  in  his  hand,  "I'll  teach  you!"  Then  as  he  tried 
to  say  it  the  blow  would  fall  upon  the  child.  Then  because  the 
child  cried  another  blow  would  follow  —  at  four  and  five  years 
of  age. 

At  seven  years  of  age  the  boy  raked  up  some  leaves  out  in 
the  yard  and  set  fire  to  them.  That  act,  we  will  show  you, 
enraged  the  father  so  that  he  took  that  little  boy  of  seven  years 
of  age  out  in  the  woodshed,  tied  his  hands  behind  his  back, 
placed  his  head  upon  the  block  with  an  axe  by  his  side,  and 
said  if  he  did  it  again  he  would  chop  it  off. 

At  nine  years  of  age,  as  you  have  heard  it  said  here  from  his 
own  confession,  his  first  theft  —  he  stole  a  knife.  And  that 
enraged  his  father  so  from  that  theft  committed  by  that  boy 
that  he  whipped  him  with  the  horse  whip  until  it  broke  in  two 
and   then    struck   him   upon   the   head   with   the   butt   end   of  it. 
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From  that  time  on  he  was  constantly  complaining  of  great  pain 
in  his  head. 

At  ten  years  of  age  he  went  out  one  night  to  sell  some  news- 
papers, was  commanded  to  return  within  an  hour,  and  he  failed 
to  return.  When  he  did  come  he  was  then  severely  whipped 
and  punished  by  his  father,  who  took  the  child  to  the  door  and 
opened  the  door  and  pushed  him  out  into  the  night,  never  more 
to  come  back  — at  ten  years  of  age. 

At  thirteen  years  of  age  the  boy  let  the  bars  down,  the  cow 
got  into  the  garden  somewhere  and  ate  some  plums.  His  father 
took  him  out  in  the  woods  a  mile  or  two  from  home,  tied  him 
to  a  tree  and  left  him  there  for  an  hour  for  the  wolves  and  the 
wild  beasts  to  devour. 

At  the  age  of  fourteen  he  enlisted  in  the  navy  at  Charles- 
town.  After  only  a  few  months'  service  he  was  discharged  on 
account  of  debility. 

At  the  age  of  sixteen,  while  firing  a  gun,  shooting  at  a  bird 
in  the  air,  the  gun  burst,  knocking  him  on  the  head,  and  he  fell 
senseless  to  the  ground.  He  carried  for  a  long  while  upon  his 
face  and  head  the  marks. 

A  little  later  that  year,  at  about  sixteen  years  of  age,  for  some 
trivial  offense  his  father  took  him  out  in  the  woods,  took  off  his 
clothes,  tied  the  boy  to  a  tree,  took  a  revolver  out  of  his  pocket 
and  laid  it  down  upon  the  clothes  and  threatened  to  shoot  him 
if  he  made  a  noise,  then  whipped  him  severely. 

At  seventeen  years  of  age,  while  riding  in  a  buggy  with  his 
father  going  into  town,  the  family  then  living  a  short  distance 
from  the  center  of  the  place,  the  boy  happened  to  wind  his  arm 
around  him;  the  father  struck  him  a  blow;  the  boy  jumped  to 
the  ground;  the  father  jumped  to  the  ground  and  ran  into  the 
house  and  brought  out  a  revolver  and  followed  the  boy  with 
the  revolver  in  his  hand.  It  was  at  that  same  period  I  think, 
of  his  life,  that  he  had  some  trouble  with  his  father  and  the  boy 
left  home.  He  came  back  and  one  night  his  mother  took  him 
upstairs,  and  the  father  came  home  and  learned  the  boy  was 
there.  Then  all  at  once  —  I  don't  know  what  he  was  possessed 
of  —  God  only  knows  —  as  I  said  before,  this  uncontrollable 
impulse  that  he  then  possessed  and  which  he  possesses  even  to- 
day got  the  best  of  him,  and  he  rushed  upstairs  with  the  revolver 
in  his  hand  and  threatened  to  kill  him.  The  lantern  was  over- 
turned, the  bed  took  fire,  the  mother  screamed,  the  boy  ran  off, 
and  as  the  boy  ran  down  the  road  he  fired  five  shots  as  rapidly 
as  he  could  at  the  boy. 
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Later  he  eanie  back  home  again.  He  made  the  acquaintance 
of  a  young  lady  in  the  town.  The  boy  in  some  way  or  other 
became  melancholic,  and  he  tried  to  take  his  own  life  by  swal- 
lowing a  very  large  dose  of  laudanum,  to  end  it. 

Later  he  went  off,  at  the  age  of  19,  and  enlisted  in  the  navy, 
for  the  honor  of  his  country,  and  after  the  ship  returned  to  America 
after  a  short  cruise,  he  was  discharged  from  the  government 
service,  we  will  show  you,  for  debility,  for  weakness. 

Xow,  gentlemen,  as  I  said  before,  there  is  a  life  at  stake,  and  you 
are,  as  has  been  said,  the  sole  tribunal.  And  so  I  beg  of  you  that 
you  earnestly,  and  prayerfully  too,  listen  to  the  evidence,  to  the 
testimony,  to  the  words  which  shall  fall  from  the  lips  of  the  asso- 
ciates and  of  the  experts  for  the  Commonwealth;  because  they 
will  tell  you  that  man,  being  a  compound  being,  made  of  body 
and  mind,  the  brain  is  the  seat  of  the  mind;  and  this  is  veiled 
from  your  eye;  you  can't  penetrate  it  —  veiled,  I  say  —  you 
can't  see  its  workings.  You  can  only  say  as  to  the  act  of  the 
individual  that  that  brain  and  that  mind  govern  as  to  its  condi- 
tion. They  will  tell  you  that  there  is  a  possibility  that  the  func- 
tions of  that  brain  may  be  so  impaired  that  a  man  can't  do 
this  or  that,  though  one  of  the  parts  of  it  is  as  clear  as  can  be. 
They  will  tell  you  that;  I  don't  need  to  tell  you  that.  They 
will  tell  you,  also,  that  among  insane  persons  it  is  rare  to  find 
the  functions  of  the  brain  equally  disturbed.  Sometimes  the 
mental  powers  are  chiefly  perverted;  sometimes  the  moral  feel- 
ing are  alone  affected;  sometimes  the  passions  and  propensities 
arf  morbidly  excited,  and  sometimes  the  animal  feelings  pre- 
dominate. 

Mr.  Foreman  and  gentlemen  of  the  jury,  the  defense  asks  you 
that  upon  the  evidence  that  shall  be  presented  to  you  that  you 
acquit  this  boy  of  the  indictment  found  against  him  of  the  com- 
mission of  the  mine  of  murder,  because  of  his  insanity,  because 
of  this  mental  defectiveness,  because  of  this  mental  unsoundness, 
because  of  this  mental  incapacity;  and  that  he  be  placed  or 
committed  to  an  institution,  one  of  these  great  oases  in  the 
desert  of  life,  these  God-smiles  in  our  Commonwealth,  there  to 
remain  until  He  who  rules  the  universe  shall  call  him  to  answer 
for  it  all. 

The  COURT.     The  officers  may  step  forward  and  be  sworn. 

The  officers  were  sworn  to  take  charge  of  the  jury;  and  at 
L55  P.M.  the  court  adjourned  to  Thursday,  November  16,  1911, 
al  9.30  a.m. 
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FOURTH    DAY. 

Thursday,  November  16,  1911. 

The  court  came  in  at  9.38.  The  jury  was  polled  and  the 
prisoner  responded  to  the  calling  of  his  name. 

Mrs.  Katie  E.  Spencer  —  sioom. 
Direct  Examination. 

Q.  (by  Mr.  Stapleton).  Your  name  is  Mrs.  Katie  E. 
Spencer?     A.  Yes. 

Q.  You  are  the  mother  of  the  defendant  in  this  case?  A. 
I  am. 

Q.  He  was  born  when,  Mrs.  Spencer?     A.  June  9,  1880  —  81. 

Q.  At  Lebanon  in  the  State  of  Connecticut?     A.  Yes. 

Q.  Where  you  at  that  time  lived?     A.  At  that  time  lived. 

Q.  Will  you  tell  us,  Mrs.  Spencer,  in  your  own  words  some  of 
the  events  of  his  youngest  years? 

Mr.  Callahan.  Wait  a  moment!  May  it  please  your  Honor, 
that  seems  to  be  a  pretty  broad  question,  "some  events  of  his 
younger  years."  Some  events  might  be  competent  upon  the 
issue  presented  here;  others  might  not  be,  and  the  Common- 
wealth respectfully  suggests  that  the  inquiry  should  be  more 
specific. 

The  Court.  It  seems  to  me  that  the  inquiry  is  too  general 
in  its  character,  because  a  very  large  number  of  events  might  be 
testified  to  which  would  have  no  bearing  upon  any  issue  involved 
in  this  case. 

Mr.  Stapleton.  I  will  make  it  a  little  more  specific,  if  there 
is  any  question  about  it,  your  Honor. 

Q.  Were  there  any  unusual  events  in  the  early  years  of  his 
life?     A.  There  were. 

Q.  Will  you  tell  us  what  they  were,  Mrs.  Spencer? 

Mr.  Callahan.  Now,  wait  a  moment,  I  object  to  that; 
"unusual  events"  in  a  party's  life  may,  or  not,  be  competent 
evidence.  Anything  unusual,  peculiar  or  eccentric  in  the  party 
himself  is  competent,  but  events  may,  or  may  not,  be  competent. 
That,  I  submit,  is  too  broad. 

Mr.  Stapleton.     It  seems  to  me,  may  it  please  your  Honor, 
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that  the  Court  can  rule  on  the  competency  when  any  event  is 
told  which  seems  to  be  incompetent;  the  question  can  then 
be  raised.  Not  only  the  conduct  of  the  party  can  be  shown, 
but  the  events  which  would  tend  to  develop  or  cause  a  state  of 
mind,  or  an  abnormal  state  of  mind,  can  be  offered  and  proved. 

The  Court.  I  think  the  inquiry  is  not  necessarily  to  be 
limited  to  peculiarities  and  eccentricities,  but  other  things  may 
be  shown.  But  this  question,  as  I  view  it  at  this  time,  is  alto- 
gether too  broad  and  would  allow  a  recital  of  events  which 
would  have  no  bearing  upon  the  case  whatever.  I  presume  the 
counsel  for  the  prisoner  has  in  mind  and  expects  to  show  cer- 
tain facts  and  circumstances  which  it  is  claimed  have  some 
bearing  upon  the  prisoner's  mental  condition,  but  it  occurs  to 
me  that  the  best  way  to  show  that  is  to  call  the  attention  of 
the  witness  directly  to  the  things  which  you  expect  to  show  by 
referring  to  those  matters  in  your  question. 

Mr.  Callahan.  It  has  been  suggested  that  some  of  the  wit- 
nesses may  be  present  in  ignorance  of  your  Honor's  ruling  as  to 
the  exclusion  of  the  witnesses. 

The  Court.  If  there  are  any  witnesses  in  the  court  room  at 
this  time  who  have  not  testified  they  should  retire  in  accordance 
with  the  order  which  was  passed  on  Monday,  excepting,  of 
course,  those  witnesses  who  have  been  especially  excepted  from 
that  rule.  I  have  already  indicated  that  the  grandmother  of 
the  prisoner  may  remain. 

Mr.  Callahan.     Oh,  the  grandmother. 

Q.  During  the  first  year  of  the  child's  life,  was  he  subjected 
to  any  unusual  punishment?     A.   He  was. 

Q.  And  what  was  that,  Mrs.  Spencer?  A.  He  was  sitting  at 
the  table  one  day  with  the  rest  of  us,  and  there  was  a  dish  of 
radishes  in  front  of  him,  and  those  were  bright  in  color,  they 
were  red.  He  reached  for  them,  and  his  father  with  a  silver 
knife  whipped  his  hands.  The  child  cried,  and  he  was  taken 
from  the  table  and  punished  for  crying.  And  after  that  he  ex- 
hibited extreme  nervousness;  while  sleeping  he  would  start  and 
cry  out  in  his  sleep;  it  was  something  I  had  not  noticed  before. 

Q.  How  old  was  he  then?  A.  Less  than  one  year.  I  do  not 
recall  the  exact  age,  but  I  should  say  nine  months  or  thereabouts. 

Q.  Was  he  at  any  later  time  subjected  to  any  unusual  punish- 
ment?    A.  He  was. 

Q.  And  when  was  that?  A.  The  next  extreme  punishment 
that  I  recall  was  the  winter  following  his  third  birthday.  We 
attended  a  social,  a  church  social,  in  the  evening,  and  the  child 
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was  told  not  to  touch  books  or  anything  of  that  kind  he  might 
see  during  the  evening.  He  had  a  fondness  for  looking  at 
pictures  and  books.  But  the  child  escaped  my  notice  and  during 
the  evening  I  found  him  with  a  book  on  the  floor  looking  it 
through.  After  we  reached  home  he  was  severely  punished,  and 
in  so  doing  he  slipped  out  of  his  father's  hands  and  fell,  striking 
the  back  of  his  head  on  the  hearth  of  an  old-fashioned  air-tight 
stove. 

Q.  Did  he  receive  any  injury  from  that  fall  and  striking?  A. 
He  did.     Cut  quite  a  gash  at  the  base  of  the  skull. 

Mr.  Swift.     How  old  was  he  then? 

Mr.  Stapletox.     She  said  about  three. 

Q.  I  believe  you  said  at  about  the  age  of  three  years?  A.  The 
winter  following  his  third  birthday,  as  near  as  I  can  recall.  It 
was  during  the  winter  time. 

Q.  Was  he  later  at  a  tender  age  subjected  to  any  unusual 
punishment?     A.  He  was. 

Q.  And  what  was  that?  A.  Between  four  and  five  years  of 
age  —  in  fact,  all  along  at  that  period.  I  taught  him  a  little 
prayer,  and  there  were  certain  parts  in  the  prayer  that  the  child 
couldn't  commit  to  memory. 

Mr.  Swift.  Does  your  Honor  think  this  competent,  all  about 
the  various  proceedings?  The  question  was  what  punishment  he 
suffered.  It  seems  to  me,  may  it  please  the  Court,  a  great  deal 
of  this  introductory  remark  is  not  competent  and  not  responsive. 

Q.  State  the  circumstances  of  the  punishment.  A.  His  father 
whipped  him  with  a  stick  for  not  being  able  to  recall;  as  he 
thought,  it  was  because  the  child  was  contrary,  he  was  obstinate. 

Q.  Never  mind  what  his  father  thought  — 

Mr.  Swift.     I  ask  that  that  be  stricken  out,  the  last  part. 

Mr.  Stapletox.     We  consent  that  may  be  stricken  out. 

Q.  What  was  the  little  prayer? 

Mr.  Swift.     Wait  a  moment. 

The  Witness.     "  Now  I  lay  me"  — - 

Q.  What  was  he  attempting  to  say? 

Mr.  Swift.     Wait  a  moment;  I  pray  your  Honor's  judgment. 

The  Court.     I  do  not  see  how  that  is  material,  Mr.  Stapleton. 

Mr.  Stapletox.  It  seems  to  me,  if  your  Honor  please,  that 
we  ought  to  be  allowed  to  show  all  the  circumstances  which 
occurred  at  the  time. 

The  Court.  Do  you  deem  it  of  any  importance  as  to  what 
the  prayer  was,  as  bearing  upon  his  mental  condition? 

Mr.  Stapletox.     As  to  whether  the  punishment  or  abuse  that 
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he  was  subjected  to  was  excessive  or  such  as  to  cause  a  shock  to 
his  mind  or  mentality,  I  do. 

The  Court.     Well,  all  right,  you  may  show  it. 
Q.  Will  you  answer  the  question,  Mrs.  Spencer?     A.   "Now  I 
lay  me  down  to  sleep." 

Q.  And  what  punishment  was  he  subjected  to,  do  you  say? 
A.  He  was  whipped  with  a  stick. 

Q.  What  kind  of  a  stick?     A.  Sometimes  a  curtain  stick. 

Q.  How  old  were  you  at  that  time,  Mrs.  Spencer?  A.  How 
old  was  the  child? 

Q.  How  old  were  you?     A.  I  should  say  twenty-four. 

Mr.  Swift.     What  was  her  answer? 

The  Witness.  Twenty-three  or  twenty-four.  I  was  nineteen 
when  the  child  was  born.  It  was  his  third  or  fourth  or  fifth  — 
during  those  years,  early  years. 

Q.  Did  you  do  anything  or  attempt  to  do  anything  at  that 
time  while  the  boy  was  being  so  dealt  with?  A.  I  remonstrated; 
I  attempted  to  reason  with  the  father. 

Mr.  Swift.     I  ask  that  that  be  stricken  out,  your  Honor. 

The  Court.     It  may  be  stricken  out  as  not  responsive. 

Q.  What  was  the  next  occurrence  that  you  recall?  A.  At  the 
age  of  seven. 

Q.  And  what  was  that?  A.  It  was  the  week  that  my  daughter 
was  born;  I  was  still  in  bed.  I  heard  cries  and  screams  one  night 
from  the  child,  and  my  nurse  went  out  to  see  what  the  matter 
was,  and  his  father  was  whipping  him. 

Q.  Just  tell  what  you  —  A.  Why,  the  child  had  raked  up 
some  leaves  in  the  yard  — 

Mr.  Callahax.  One  moment;  I  object,  unless  it  be  shown 
that  the  witness  knows. 

The  Court.  Of  course  the  witness  should  only  state  facts 
within  her  own  personal  knowledge. 

Mr.  STAPLETON.  That  is  what  I  was  trying  to  explain  to 
her  —  that  about  the  leaves.     I  don't  think  that  she  — 

Mr.  Callahax.  I  ask  that  that  answer,  so  far  as  it  related 
to  what  the  child  was  doing,  raking  leaves,  be  stricken  out. 

The  Court.  That  may  be  stricken  out  unless  it  appeared  that 
she  knew  about  it  personally. 

Mr.  Staplktox.     I  make  no  objection  to  that  being  stricken  out. 

Q.  What  did  you  hear  or  see  yourself?  A.  I  saw  the  child's 
condition  as  he  was  brought  in  from  the  woodshed. 

Q.  What  was  his  condition?  A.  There  was  blood  on  him  and 
DC  waa  very  much  excited;  he  was  crying,  screaming. 
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Q.  Did  he  say  anything?  A.  He  told  what  his  father  had 
done. 

Q.  What  did  he  say? 

Conference  at  the  bench  as  follows :  — 

Mr.  Callahan.  t  May  it  please  your  Honor,  I  suppose  there 
is  no  question  that  for  some  purpose  that  testimony  is  admissible, 
but,  on  the  other  hand,  it  is  admissible  for  only  this  purpose,  — 
indeed  I  think  for  only  one  purpose,  and  I  ask  that  it  be  limited 
to  that  purpose.  We  contend  that  it  is  not  admissible  for  the 
purpose  of  showing  the  facts  set  forth  in  the  prisoner's  statement 
to  his  mother.  It  may  be  admissible  as  evidence  bearing  on  the 
insanity  issue  and  not  otherwise.  We  do  not  wish  to  sit  here 
silent  when  that  evidence  is  admitted  and  have  it  said  that  it 
has  its  full  probative  force  because  we  failed  to  object  to  it  or 
asked  to  have  it  limited  to  its  purpose. 

The  Court.  I  think  the  evidence  is  competent,  — as  to  what 
he  said. 

Mr.  Callahan.     Without  limitation? 

Mr.  Stapleton.     I  contend  it  is  part  of  the  res  gestae. 

Mr.  Callahan.  On  the  question  of  insanity  we  agree  it  is, 
that  it  is  competent  for  his  utterances  to  be  put  in,  but  we  ask 
to  have  it  limited  to  that,  and  that  it  be  not  admitted  as  evidence 
of  facts  which  the  child  states  of  things  he  told  to  his  mother. 

The  Court.     For  what  purpose  do  you  offer  the  evidence? 

Mr.  Stapleton.  I  offer  it  for  the  purpose  for  which  my  friend 
has  asked  to  have  it  limited.  I  also  offer  it  for  the  purpose  of 
showing  that  the  fact  occurred,  as  evidence  that  at  that  time 
the  boy  was  subjected  to  treatment  which  must  at  his  age,  con- 
sidering his  heredity  and  mental  state  at  that  time,  must  have 
subjected  him  to  a  severe  shock  which  could  only  result  in  an 
effect  upon  his  mind  or  mentality  in  the  nature  of  rendering  him 
insane  or  bringing  on  an  unsound  or  defective  or  irresponsible  state. 

Mr.  Callahan.  We  can  shorten  this  discussion  by  saying  that 
we  object  to  the  introduction  of  the  evidence  for  the  purpose  of 
showing  the  facts  contained  in  the  statement  made  by  the  child 
to  the  mother. 

Mr.  Stapleton.  I  contend  it  is  evidence  of  the  facts,  on  the 
ground  that  it  is  part  of  the  res  gestae. 

Mr.  Callahan.  The  child's  statements  to  his  mother  as  to 
what  happened  to  him  is  not  evidence  in  the  case,  as  to  the  acts. 

Mr.  Stapleton.     I  think  it  is. 
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The  Court.  I  think  the  evidence  is  competent  as  part  of  the 
res  gestae. 

Mr.  Callahan.  Is  it  competent  to  show  the  acts,  —  the 
res  gestae  as  to  his  mother,  —  is  it  competent  for  him  to  show 
the  acts  by  the  declaration  of  this  child  who  participated  in 
them? 

The  Court.  I  think  it  is  competent  for  the  purpose  of  show- 
ing that  the  child  received  punishment  at  that  time,  and  whether 
or  not  that  punishment  had  any  effect  on  the  mental  condition 
is  a  question  for  the  jury. 

Mr.  Callahan.  We  agree  to  that.  We  do  not  object  to  it 
for  that  purpose.  We  agree  that  the  fact  that  the  child  said 
these  things  may  be  put  in;  what  he  said  may  be  put  in;  but 
we  object  to  the  use  of  this  evidence  to  show  the  actual  oc- 
currence of  those  facts.     They  should  be  proved  separately. 

The  Court.  It  seems  to  me  it  is  admissible  as  part  of  the 
res  gestae. 

Q.  What  did  he  say  to  you,  Mrs.  Spencer?  A.  He  said  his 
father  took  him  into  the  woodshed,  tied  his  hands  behind  him, 
put  his  head  on  the  chopping  block  and  threatened  to  cut  his 
head  off  if  he  ever  repeated  the  offense. 

Q.  What  was  the  boy's  condition?  I  refer  not  to  his  physical 
condition  but  to  his  mental  condition  or  nervous  state.  A.  He 
was  very  nervous. 

Q.  No;  I  mean  at  this  time?  A.  When  he  rushed  in  he  was 
crying  and  screaming. 

Mr.  Swift.     She  has  testified  to  that. 

Q.   What  is  it?     A.  He  was  crying  and  screaming. 

Q.   You  were  in  bed  at  this  time?     A.  I  was. 

Q.  Whether  or  not  that  was  around  about  the  period  that 
your  daughter,  now  Mrs.  Pultz,  was  born?  A.  It  was  the  week 
following  her  birth. 

Q.  Was  some  one  taking  care  of  you  at  that  time?     A.  Yes. 

Q.  Who  was  it?     A.   Mrs.  Henrietta  Post,  an  elderly  lady.     ' 

Q.  Where  is  she  now,  do  you  know?  A.  Newington,  I  think  is 
the  place. 

Q.  In  what  State?     A.  Connecticut. 

Q.  How  long  since  you  have  seen  her?  A.  I  saw  her  at 
different  times  during  that  year,  but  not  since. 

Q.  Xot  since  that  year?  A.  Not  since  that  year.  That  was 
the  year  1888. 

Q.  Mrs.  Spencer,  can  you  speak  a  little  louder,  please?  A. 
.  I  will  try. 
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Q.  Can  you  recall  anything  that  happened  at  about  the  time 
that  the  defendant  was  thirteen  years  of  age?     A.  Yes. 

Q.  What  was  that?  A.  His  father  took  him  up  into  a  piece 
of  woods  — 

Mr.  Swift.     Of  your  own  knowledge  here,  Mrs.  Spencer. 

Mr.  Stapleton.  I  will  give  you  ample  notice  of  that,  Mr. 
Swift. 

The  Witness.     That  was  during  his  thirteenth  year. 

Q.  Tell  us  what  it  was  you  heard  yourself,  now,  Mrs.  Spencer? 
A.  In  regard  to  that  matter? 

Q.  Yes.  A.  WThy,  I  saw  my  husband  go  away  that  morning. 
He  asked  Bertram  to  go  with  him,  to  take  a  ride,  and  he  was 
gone  perhaps  two  hours,  and  when  he  came  back  Bertram  had 
been  crying,  and  from  his  appearance  I  knew  that  something  was 
the  matter,  and  I  asked  the  boy  —  I  called  the  boy  into  a  room 
and  questioned  him.  He  said  his  father  took  him  up  into  the 
woods  — 

Q.  Just  a  moment.  All  right.  Go  ahead.  A.  —  into  Mack's 
woods,  tied  him  to  a  tree  — 

Mr.  Callahan.  May  it  please  your  Honor,  I  think  that  our 
request  applies  to  the  evidence  now  about  to  be  given.  It  is 
after  the  return  from  the  ride  that  this  statement  is  being 
made. 

Mr.  Swift.     Purely  narrative. 

Mr.  Callahan.     Purely  narrative,  as  my  friend  suggests. 

The  Court.  I  don't  think  it  is  competent,  unless  something 
appears  which  hasn't  yet  appeared. 

Mr.  Callahan.  Of  course,  we  agreed  that  it  is  admissible  as 
an  utterance  of  this  defendant,  but  we  say  that  it  is  incompetent 
as  evidence  of  the  fact  that  the  defendant  spoke  of  in  conversa- 
tion with  his  mother. 

Mr.  Stapleton.  While  in  the  time,  the  distance  of  time 
traversed  is  somewhat  apparently  longer  than  the  previous 
instance  your  Honor  has  ruled  upon,  nevertheless,  according  to 
her  testimony,  the  state  of  excitement  — 

The  Court.  She  hasn't,  so  far  as  I  know,  said  anything  about 
excitement. 

Mr.  Callahan.  Even  if  she  had  —  and  I  will  assume  from 
the  discussion  that  she  will  —  I  don't  think  a  continued  state  of 
excitement  in  a  person  who  has  participated  in  an  affray  or  an 
affair  of  any  sort,  in  any  way  affects  the  rule  of  res  gestae. 

The  Court.  I  think  if  you  assume  —  if  he  came  home  excited, 
that  the  evidence  would  be  competent  as  a  part  of  the  res  gestae. 
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It  has  been  held  in  rape  cases  that  statements  made  several 
hours  afterwards  were  competent. 

Mr.  Swift.     That  is  under  a  special  ruling  in  rape  cases. 

The  Court.     Competent  as  part  of  the  res  gestae,  however. 

Mr.  Swift.     I  don't  so  understand  it,  your  Honor. 

Q.  What  have  you  to  say  with  regard  to  whether  or  not  the 
boy  was  excited  upon  his  return?  A.  He  was  excited.  I  knew 
from  his  — 

Mr.  Swift.     Wait  one  moment,  Mrs.  Spencer. 

Q.  I  didn't  ask  you  that,  Mrs.  Spencer.  Just  a  moment. 
Xow,  what  did  you  see  as  to  the  degree  of  his  excitement, 
whether  great  or  not.     A.  Why,  yes.     He  was. 

Q.  Was  what?     A.  Was  excited. 

Q.  Well,  I  say,  to  what  extent?  A.  Why,  he  rushed  in  and 
told  me  that  he  had  been  whipped;  and  I  said,  "For  what?" 
And  he  said  for  letting  the  cow  out;  or,  at  least,  his  father 
thought  he  was  responsible  for  letting  the  cow  out  during  the 
night,  that  he  hadn't  fastened  her  securely  and  she  had  gotten 
away  during  the  night  and  done  some  damage. 

Q.  Don't  tell  that  about  the  cow  that  you  didn't  see,  Mrs. 
Spencer.  What  did  he  say,  if  anything,  in  regard  to  what  had 
been  done  to  him?  A.  He  said  he  was  taken  up  into  the  woods, 
his  father  tied  him  to  a  tree  and  left  him  there,  as  he  told  him, 
for  the  wolves  to  eat,  and  went  away;  and  after  being  gone  for 
an  hour  or  so  returned,  untied  him  and  brought  him  home. 

Q.  You  say,  after  being  gone  for  an  hour  or  so.  Did  he  tell 
you  —  who  do  you  mean  he  told  you  was  gone  for  an  hour  or 
BO?     A.  My  husband  was  gone  for  something  like  two  hours. 

Q.  Gone  from  where?  A.  From  home;  after  leaving  Bertram 
tied  to  a  tree  he  went  away;  he  went  to  Liberty  Hill  and  re- 
turned after  an  hour  or  so  absent. 

Q.  And  where  do  you  say  it  was  Bertram  told  you  he  was 
tied  to  a  tree?     A.  Mack's  woods. 

Q.  And  how  far  is  Liberty  Hill  from  there?  A.  Liberty  Hill 
is  about  three  miles. 

Q.  To  go  back  a  moment:  Do  you  remember  any  punishment 
he  received  at  the  age  of  nine?     A.  Yes. 

Q.  What  was  that?  A.  Do  you  wish  me  to  relate  the  narra- 
tive? 

Q.  Yes. 

Mr.  Swift.     "Punishment,"  was  the  question. 

Mr.  Stapleton.     Yes. 

Q.  The    punishment,    I    asked    for.     A.  He    went    out    to    sell 
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papers  after  school  at  4  o'clock  and  his  father  told  him  to  be 
back  at  5;  and  he  stopped  by  the  way  and  played  with  a  school- 
mate, consequently  didn't  arrive  home  until  about  6. 

Q.  That  I  don't  care  about;  his  stopping  on  the  way,  Mrs. 
Spencer.  I  ask  you  about  —  to  tell  me  the  punishment  he  re- 
ceived.    A.  His  father  whipped  him. 

Mr.  Swift.     Is  that  stricken  out? 

Mr.  Stapleton.     About  stopping  by  the  way? 

Mr.  Swift.     Yes. 

Mr.  Stapleton.  Yes.  I  didn't  catch  your  remark.  I  was 
busy  with  the  water  bottle. 

The  Witness.  [Continued.]  His  father  whipped  him  for  not 
obeying  and  returning  at  the  hour  he  stated.  He  punished  him 
and  took  him  to  the  door  and  pushed  him  out,  saying,  "Never 
show  your  face  here  again." 

Q.  How  old  was  he  at  that  time?  A.  Nine,  or  thereabouts,  as 
I  remember. 

Q.  Do  you  remember  anything  with  regard  to  Bertram  stealing 
at  a  young  age?     A.  Yes. 

Q.  What?  A.  A  jackknife,  at  the  age  of  eleven;  as  I  recall 
it  he  went  to  the  store  of  Mr.  N.  C.  Barker;  he  took  a  quarter 
that  he  had  earned  running  errands. 

Mr.  Callahan.  Does  it  appear  where  she  got  the  informa- 
tion? 

Mr.  Stapleton.  I  suppose  that  it  is  admissible  on  the  issue 
of  insanity. 

Q.  Where  did  you  get  your  information  in  regard  to  that? 

Mr.  Callahan.  I  ask  that  what  has  already  been  answered 
be  stricken  out. 

Mr.  Stapleton.  I  think  it  would  be  proper  to  wait  until  the 
question  is  answered. 

Mr.  Callahan.  You  have  asked  a  question,  I  think,  and 
there  has  been  a  report  of  the  answer. 

The  Court.  The  answer  about  his  going  to  the  store  may  be 
stricken  out  until  it  appears  that  she  knows  of  her  own 
knowledge,  or  that  she  received  the  information  from  him  about 
it. 

Mr.  Stapleton.     I  make  no  objection  to  that,  your  Honor. 

Q.  Where  did  you  receive  your  information  in  regard  to  his 
thieving?  A.  From  the  clerk  of  N.  C.  Barker,  who  is  a  neighbor 
of  ours. 

Mr.  Callahan.     I  object  to  that  explanation. 

The  Court.     That  is  not  competent. 


TESTIMONY  OF  MRS.    KATIE  E.    SPENCER.  259 

Q.  Did  you  have  any  talk  with  Bertram?  A.  Yes,  he  ad- 
mitted it. 

Mr.  Callahan.  I  object  to  that,  may  it  please  your  Honor, 
on  the  same  ground. 

The  Court.     It  may  be  stricken  out. 

Mr.  Stapletox.  I  think  the  answer  "yes"  ought  to  stand; 
the  "admitted  it"  may  not. 

The  Court.     All  after  "yes"  may  be  stricken  out. 

Q.  What  conversation  did  you  have  with  Bertram  about  it, 
stating  the  conversation,  but  not  characterizing  it? 

Mr.  Callahax.  May  it  please  the  Court,  I  object  to  that 
upon  the  same  ground  previously  stated.  We  recognize  the  ad- 
missibility of  this  as  utterances  of  the  defendant,  but  object  to 
it  as  a  statement  of  the  facts  contained  in  the  defendant's 
declaration. 

The  Court.  Do  you  claim  it  is  competent  for  any  other 
purpose? 

Mr.  Stapletox.  I  am  not  offering  it  now  for  any  other 
purpose. 

The  Court.  It  seems  to  me  the  evidence  is  competent  as 
bearing  on  his  mental  condition  at  that  time. 

Mr.  Stapletox.  That  is  all  I  am  offering  it  for  at  this  time, 
your  Honor. 

[Question  read  by  stenographer.] 

The  Court.  The  fact  alone  that  he  had  stolen  the  knife  is 
competent. 

Mr.  Stapletox.  I  have  no  objection  to  its  being  stricken 
out. 

The  Witness.  I  asked  him  to  tell  me  the  truth,  and  he  told 
me  all  about  it. 

Q.  Just  a  moment,  Mrs.  Spencer.  Had  you  had  any  con- 
versation with  anybody  shortly  previous  to  the  conversation  you 
had  with  Bertram?     A.  Yes,  his  father  told  me  — 

Q.  Just  a  moment.     Please  answer  yes  or  no.     A.  Yes. 

Q.  With  whom?     A.  With  his  father. 

Q.  As  a  result  of  anything  his  father  told  you  did  you  have  a 
conversation  with  Bertram?     A.  I  did. 

Q.  What  was  that  conversation  with  Bertram?  A.  I  asked 
him  if  he  had  stolen  the  knife. 

Q.  What  did  he  say?     A.  He  said  he  had. 

Q.  And  did  he  say  where  he  had  stolen  the  knife?     A.  Yes. 

Q.  Where?     A.  In  the  store. 

Q.  Whose  store?     A.  Of  N.  C  Barker. 
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Q.  And  where  is  that?  A.  Well,  it  was  then  on  the  corner, 
near  the  Lebanon  brick  church. 

Q.  The  town  of  Lebanon,  Connecticut?     A.  Yes. 

Q.  You  know  whether  he  received  any  punishment  at  that 
time?     A.  I  do. 

Q.  And  what?  A.  He  was  taken  into  the  horse  barn  and 
whipped  with  the  horse  whip;  the  horse  whip  was  broken  and 
he  took  the  butt  of  the  whip  and  struck  him  on  his  head,  and 
returned  to  the  store.  I  heard  the  boy's  screams  and  I  went  to 
look  for  him;  I  found  him  in  the  horse  barn  and  took  him  in  and 
cared  for  him,  put  him  to  bed. 

Q.  Did  he  tell  you  what  had  been  done  to  him?     A.  He  did. 

Q.  Would  you  like  to  sit  down,  with  the  Court's  permission? 

The  Court.     If  she  desires  to. 

The  Witness.     I  don't  care  to  just  yet. 

Q.  Whether  or  not  he  made  any  complaint  in  regard  to  his 
head  at  that  time?     A.  He  did. 

Q.  What  did  he  say?  A.  He  said  his  head  was  hurt;  I  saw 
that  it  was  hurt. 

Q.  And  since  that  time  whether  or  not  he  has  made  complaints 
of  his  head?     A.  Ever  since  that  time. 

Q.  Did  he  state  how  his  head  was  hurt  at  that  time?  A.  With 
the  butt  of  the  whip. 

Q.  The  same  year  that  you  have  testified  in  regard  to  the 
occurrences  at  Mack's  woods.  Did  your  son  receive  any  other 
treatment  of  the  same  sort?     A.  Yes. 

Q.  What?     A.  Do  you  wish  me  to  relate  — 

Q.  Relate  what  you  saw,  what  you  yourself  saw  and  heard 
first;  then  afterwards,  if  I  desire  anything  else,  I  will  ask  you. 
A.  At  that  time  he  rushed  into  the  house  very  much  excited, 
crying  and  screaming. 

Mr.  Swift.     When  was  this? 

Q.  When  was  this,  Mrs.  Spencer?  A.  The  summer  following 
his  thirteenth  birthday. 

Mr.  Swift.  I  thought  he  asked  him  about  the  time  when  he 
was  eleven.  Your  question  referred  to  the  same  year  as  the 
other  question,  when  he  was  eleven  years  of  age. 

Mr.  Callahan.  I  think  he  said  the  same  year  as  the  oc- 
currence at  Mack's  woods,  as  she  has  testified  before. 

Mr.  Swift.     That  is  thirteen,  I  believe. 

Mr.  Stapleton.     Yes. 

Q.  Go  on,  Mrs.  Spencer  and  tell  what  you  were  just  saying. 
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A.  He   ran   in   crying   and   screaming.     I    asked   him   what   the 
matter  was  — 

Q.  Speak  just  as  loud  as  you  can.  A.  And  he  said  his  father 
had  punished  him  for  not  returning  to  the  store  with  the  horse 
and  carriage  which  had  been  ordered  by  the  minister  to  take  a 
drive;  and  his  father  punished  him  at  the  store,  and  the  child 
rushed  out  and  came  to  the  house,  and  his  father  followed  him, 
and  he  completed  the  punishment  in  my  kitchen. 

Q.  Was  anybody  in  your  house  at  the  time?  A.  There 
was. 

Q.  Who?  A.  Mrs.  Eliza  Richmond  of  Willimantic,  and  her 
sister-in-law  from  Kendall  Green,  Massachusetts,  Mrs.  Thomas 
Faber. 

Q.  Can  you  tell  us  any  further  in  regard  to  what  the  de- 
fendant's father  did  to  him  in  the  kitchen  or  in  the  house  that 
day?     A.  Why,  he  whipped  him. 

Q.  How?     A.  With  his  hands  —  fists. 

Q.  Anything  else?     A.  Yes. 

Q.  What?     A.  He  kicked  him. 

Q.  Anything  else?  A.  Why,  there  was  a  good  deal  of  a  scuffle; 
he  told  him  to  leave  home  at  that  time. 

Q.  What  is  it?  A.  He  told  him  to  leave  home  at  that  time. 
I  sent  him  away  to  Troy,  New  York. 

Q.  How  long  had  the  boy  been  gone  from  the  house  when  he 
came  back  at  that  time?  How  long  was  it  before  the  punish- 
ment that  he  had  left  the  house?  A.  Why,  as  I  recall  it,  not 
more  than  fifteen  minutes.  We  only  lived  a  few  steps  from  the 
store. 

Q.  Had  you  said  anything  to  the  boy  before  he  went  or  sent 
him  anywhere?  A.  Yes,  I  asked  him  to  put  up  Mrs.  Rich- 
mond's horse;  she  had  just  driven  in  from  Willimantic;  and  he 
said  his  father  told  him  to  come  right  back,  and  I  said  a  few 
minutes  wouldn't  make  any  difference,  because  the  horse  was  not 
ordered  until  2  o'clock  and  then  it  was  in  the  neighborhood  of  1. 

Q.  The  winter  that  Bert  was  ten  or  eleven  did  anything  occur 
of  the  same  nature?  Did  anything  occur  in  regard  to  his  father 
putting  him  out  of  the  house  at  that  time? 

Mr.  Swift.     When  was  that? 

The  Witness.  At  the  time  he  went  to  sell  papers?  I  have 
narrated  that. 

Mr.  Swift.     She  has  told  about  that;  is  this  some  other? 

Mr.  Stapletox.     The  same  occurrence. 
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Q.  Did  you  tell  —  if  you  did  I  didn't  catch  it  —  about  his 
going  to  the  house  of  a  neighbor,  W.  P.  Barber?  A.  That 
was  the  time  he  was  punished  for  playing  with  his  schoolmate 
after  going  out  to  sell  papers. 

Q.  What  was  done  to  him  at  that  time?  A.  He  was  severely 
punished,  but  not  with  a  whip;  taken  to  the  door,  told  never  to 
darken  the  doors  again. 

Mr.  Swift.  I  think  that  was  testified  to  before,  may  it  please 
your  Honor. 

The  Court.  I  understand  this  is  the  same  occurrence  that 
has  already  been  testified  to. 

Q.  When  he  was  fourteen  years  of  age  did  you  go  anywhere 
with  him?     A.  Yes. 

Q.  Where?  A.  I  went  to  Boston,  where  he  enlisted  at  Charles- 
town  on  the  receiving  ship  "Wabash"  in  the  navy. 

Q.  And  how  long  was  he  gone  from  home  at  that  time?  A. 
But  a  few  weeks,  as  I  remember  it. 

Q.  And  at  the  age  of  sixteen  did  he  receive  an  injury  of  any 
sort?     A.  He  did. 

Q.  What  was  that?     A.  From  the  bursting  of  a  gun. 

Q.  And  will  you  tell  us  about  that,  Mrs.  Spencer?  A.  He  was 
shooting  at  a  hawk,  directly  overhead.  The  gun  burst;  the 
splinters  — 

Q.  Did  you  see  this  yourself,  Mrs.  Spencer?  A.  No,  I  heard 
the  terrific  explosion. 

Q.  WThere  were  you?     A.  I  was  in  the  house. 

Q.  And  what  did  you  do  when  you  heard  the  explosion?  A. 
Why,  I  rushed  out  because  it  seemed  unusual  in  loudness. 

Mr.  Swift.     Wait  one  moment. 

Q.  Don't  give  the  reason,  as  "it  seemed  unusual."  And  what 
did  you  see  when  you  rushed  out?  A.  I  saw  him  lying  un- 
conscious on  the  ground. 

Q.  And  what  else?  A.  There  was  a  wound  in  his  head  and 
blood  was  running  down  his  face. 

Q.  Was  there  a  gun  there?     A.  Yes. 

Q.  Where  was  that?     A.  On  the  ground. 

Q.  What  was  its  appearance  or  condition?  A.  Why,  it  was 
blown  all  to  pieces. 

Q.  What  did  you  do  to  your  son  then?  A.  Why,  I  talked  to 
him  and  tried  to  get  him  to  answer  me,  but  it  was  one  or  two 
minutes  before  I  could  get  him  to  realize  what  he  was  doing  or 
what  was  going  on.  He  didn't  know  —  seem  to  know  —  what 
had  happened.     I  got  him  into  the  house,  sent  for  a  doctor. 
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Q.  In  the  next  spring  did  anything  occur  to  your  son  in  the 
nature  of  ill  treatment  at  the  hands  of  his  father?     A.  Yes. 

Q.  What?  A.  He  went  fishing  one  Saturday  night,  and  he 
left  the  pole  standing  by  the  back  door,  as  the  outer  buildings 
were  locked  when  he  come  home. 

Q.  Xever  mind  what  you  didn't  hear  or  see  yourself,  Mrs. 
Spencer.  Go  on  and  tell  what  you  saw  or  heard.  A.  Why,  Bert 
came  rushing  in  in  this  terrible  excitement,  and  he  said,  "  Mother, 
what  do  you  think?  My  father  has  broken  up  my  fish  pole  and 
I  found  it  out  in  the  horse  barn." 

Q.  Did  you  notice  anything  peculiar  about  your  son's  condition 
at  that  time?     A.  I  did. 

Q.  What?  A.  Why,  he  was  in  a  nervous  frenzy;  he  acted  like 
a  crazy  man;  went  into  hysterics  and  cried  and  screamed. 

Mr.  Callahax.  Was  that  after  the  fish  pole  was  broken,  Mr. 
Stapleton?     Did  she  say  after  the  fish  pole  had   been   broken? 

Q.  Did  you  say  the  fish  pole  had  been  broken?  A.  I  did.  He 
came  in  with  it  in  his  hands  in  pieces. 

Q.  Had  you  seen  him  act  similar  to  this  before  that  time?  A. 
I  had  not. 

Q.  And  that  was  about  what  age,  do  you  say?  A.  The  spring 
he  was  seventeen,  as  I  recall  it. 

Q.  Was  there  any  occurrence  between  the  defendant  and  his 
father  in  the  preceding  year?  A.  During  the  year  he  was  six- 
teen ? 

Q.  Yes,  if  you  remember;  anything  that  occurred  upstairs  in 
the  house  in  the  bedroom?  A.  That  was  the  year  he  was  seven- 
teen. 

Q.  That  was  the  year  he  was  seventeen?     A.  Yes. 

Q.  What  was  that?  A.  Why,  the  boy  ran  away  from  home,  I 
don't  remember  what  the  trouble  was,  but  he  ran  away,  and  he 
came  back  to  get  his  clothes.  He  went  upstairs  to  bed.  His 
father  came  home  and  seemed  to  suspicion  the  boy  was  in  the 
house,  and  he  started  to  go  upstairs  and  I  asked  him  what  he 
was  going  for. 

Q.  Speak  up  louder,  please,  Mrs.  Spencer.  A.  He  asked  if 
Bert  was  in  the  house.     I  said  yes  — 

Mr.  Swift.     That  is  not  competent,  of  course. 

Mr.  Stapleton.  Xever  mind  what  you  said  to  Mr.  Spencer 
before  he  went  upstairs. 

Mr.  Swift.     I  ask  that  that  may  be  stricken  out. 

The  Court.     Yes,  that  may  be  stricken  out. 

Q.  What  did  he  do?     A.  He  rushed  upstairs. 
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Q.  What  was  done  up  there?     A.  He  jumped  on  the  bed. 

Q.  Did  you  go  up?     A.  I  followed  him  right  up. 

Q.  What  was  done  there?  A.  In  the  scuffle  the  lantern  he  had 
in  his  hand  was  upset,  the  matting  took  fire,  the  bed  clothing 
took  fire,  and  I  screamed,  and  because  of  screaming  he  let  go  his 
hold  upon  Bertram,  and  Bertram  jumped  up  from  the  bed  and 
ran  downstairs.  Before  that  Bertram  pulled  his  revolver  and 
attempted  to  fire  at  his  father,  but  the  revolver  failed  to  go  off. 
He  rushed  downstairs  with  his  father  after  him.  Taking  a  pair 
of  overalls  he  went  out  into  the  cold  night  barefooted  and  ran  to 
the  home  of  a  neighbor  about  a  mile  away,  his  father  firing  five 
shots  from  the  back  door. 

Q.  Never  mind  about  the  home  of  the  neighbor  a  mile  away. 

Mr.  Swift.     May  that  be  stricken  out? 

Mr.  Stapleton.  I  do  not  object  to  that  being  stricken 
out. 

The  Court.     Yes. 

Q.  I  want  to  confine  you  to  what  you  saw.  From  where  did 
his  father  fire  the  shots?     A.  From  the  back  door. 

Q.  Where  was  the  son  at  that  time?  A.  Running  through  the 
yard  and  down  towards  the  road. 

Q.  Did  you  see  him  following  that  occurrence  the  next  day  at 
the  house  of  any  neighbor?     A.  I  did. 

Q.  Where  was  that?     A.  The  house  of  Mr.  Clark  Standish. 

Q.  Where  does  he  live?     A.  About  a  mile  from  our  home. 

Q.  In  Lebanon,  Connecticut?     A.  Yes. 

Q.  What  did  you  see  there  or  hear?  A.  Why,  I  saw  my 
boy. 

Q.  What  was  his  condition?  A.  Why,  he  was  nervous  and 
excited  the  next  day. 

Q.  Anything  else,  —  state  as  fully  as  you  remember.  A.  He 
was  going  away  from  home  and  I  sent  him  to  a  cousin's,  —  a 
cousin  of  mine  in  Providence. 

Q.  Who  was  the  cousin?     A.  C.  H.  Tilley. 

Q.  Where  is  Mr.  Tilley  now?     Is  he  living?     A.  He  is  not. 

Q.  When  did  he  die?  A.  In  August  this  year,  as  I  remem- 
ber it. 

Q.  How  long  did  he  stay  in  Providence,  do  you  know?  A. 
Somewhere  in  the  neighborhood  of  three  months,  as  I  remember 
it. 

Q.  When  did  you  see  him  again?     A.  I  saw  him  in  Norwich. 

Q.  When  was  that?  A.  That  was  the  following  spring.  That 
happened  in  November. 
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Q.  Where  did  you  see  him  in  Norwich?  A.  At  the  home  of 
Calvin  Briggs. 

Q.  Under  what  circumstances?  A.  While  there  Bertram  had 
had  one  of  his  melancholy  spells.     He  rushed  out  on  the  street  — 

Mr.  Stapletox.     Just  a  moment. 

Mr.  Swift.  What  she  knows  of  her  own  knowledge,  that  is 
all  she  can  testify  to. 

Q.  What  you  know  of  your  own  knowledge  or  what  he  told 
you,  but  state  first  which  it  is.  A.  He  told  me  and  Mrs.  Briggs 
told  me. 

Mr.  Swift.  Xot  what  Mrs.  Briggs  told  her;  I  think  that 
must  be  stricken  out. 

Mr.  Callahax.  May  it  please  your  Honor,  I  suppose  this  is 
limited  in  its  purpose. 

Mr.  Stapletox.  I  have  no  objection  to  that  being  stricken 
out. 

The  Court.  She  may  testify  not  as  to  what  anybody  told  her 
except  the  prisoner.  That  evidence  is  competent  only  as  bearing 
upon  his  mental  condition. 

Mr.  Stapletox.  I  am  not  offering  what  Mrs.  Briggs  told 
her. 

Mr.  Callahax.  I  so  understand,  and  we  ask  that  the  state- 
ment of  the  defendant  be  limited  to  the  issue  of  insanity. 

Q.  Now,  what  did  he  tell  you?  A.  Why,  he  said  that  during  a 
fit  of  despondency  he  had  gone  out  on  to  the  street  and  he  was 
found  in  a  dazed  condition,  taken  to  the  court  house;  and,  owing 
to  that,  I  went  to  find  out  the  circumstances.  He  also  told  me 
that  he  attempted  to  commit  suicide  by  jumping  from  Preston's 
bridge. 

Q.  Where  is  that  bridge;  do  you  know?  A.  Yes.  It  is  on 
the  east  side  of  Norwich. 

Q.  And  where  is  Mrs.  Briggs  now?     A.  She  is  dead. 

Q.  When  did  she  die?     A.  Last  October. 

Q.   Did  you  have  any  talk  with  her  —     A.  I  did. 

Q.  —  at  that  time  you  were  in  Connecticut,  in  Norwich?  A.  I 
did. 

Q.  How  long  ago  was  that?  A.  Nineteen  hundred  and  — 
1899.     It  was  during  his  seventeenth  year. 

Mr.  Stapletox.     I  propose  to  offer  that  conversation. 

Q.  What  was  that  conversation? 

Mr.  Swift.     With  Mrs.  Briggs? 

Mr.  Stapletox.     Yes. 

The  Witness.     Mrs.  Briggs  told  me  — 
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Mr.  Callahan.     We  object  and  ask  your  Honor's  ruling  on  it. 

Mr.  Stapleton.     She  is  now  dead,  may  it  please  your  Honor. 

The  Court.  It  seems  to  me  that  the  —  it  being  shown  that 
this  woman  is  dead,  the  declaration  made  by  her  to  this  witness 
is  competent,  so  far  as  it  may  have  any  bearing  upon  the  question 
of  the  prisoner's  mental  condition. 

Mr.  Swift.     Might  I  ask  the  Court  under  what  rule  that  is? 

The  Court.     Under  the  statute. 

Mr.  Swift.  The  statute  of  the  declaration  of  deceased 
persons? 

Mr.  Callahan.     In  a  criminal  case? 

The  Court.  Yes.  I  don't  understand  it  has  ever  been  passed 
on  by  a  court. 

Mr.  Swift.  No,  it  has  not.  My  experience  is  that  it  has 
been  overruled.     I  think,  by  your  Honor  in  a  previous  case. 

The  Court.  I  don't  think  so.  I  have  considered  this 
question  before,  and  it  seems  to  me  I  shall  admit  it.  The  statute 
makes  no  distinction  except  by  its  —  except  that  its  language 
may  make  it.  It  don't  refer  especially  to  complaints  or  indict- 
ments, but  refers  to  actions.  I  think  I  will  admit  the  declaration 
of  that  kind. 

Mr.  Swift.  I  wanted  to  get  the  opinion  of  the  Court,  because 
my  experience  has  been  exactly  opposite;  and  I  know  your 
Honor  ruled  to  the  contrary  in  the  Howard  case. 

The  Court.     I  don't  remember  it. 

Mr.  Swift.  I  remember  distinctly,  because  I  had  been  trying 
to  get  in  quite  a  number  of  questions. 

The  Court.     Well  — 

Mr.  Callahan.  We  would  object,  of  course,  your  Honor,  if 
Mrs.  Briggs  were  here,  to  her  expressing  — 

The  Court.  Of  course,  I  don't  know  what  Mrs.  Briggs  would 
say. 

Mr.  Stapleton.  Mrs.  Briggs  was  not  an  alienist.  We  are 
not  going  to  attempt  to  say  that  she  could  testify  whether  he 
was  insane. 

The  Court.  What  do  you  expect  to  show  that  Mrs.  Briggs 
told  her? 

Mr.  Stapleton.  We  expect  to  show  that  Mrs.  Briggs  told 
her  he  was  sitting  in  the  parlor,  that  the  piano  was  playing  — 
that  some  one  was  playing  a  piano,  and  he  jumped  up  and 
rushed  out. 

The  Court.  Well,  Mrs.  Briggs  could  have  testified  to  that 
if  she  was  here. 
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Mr.  Swift.  That  don't  amount  to  anything.  We  don't 
object. 

Mr.  Stapletox.  I  don't  think  you  can  characterize  what  it 
amounts  to.     You  can  do  that  in  your  argument. 

Q.  What  did  Mrs.  Briggs  tell  you?  A.  She  said  they  had 
some  young  people  in,  spending  the  evening;  they  were  playing 
and  singing.  Bertram  sat  with  his  head  in  his  hands  and 
suddenly  jumped  up  and  rushed  out  of  the  door,  and  that  was 
the  last  she  saw  of  him  until  the  morning.  She  said  he  had  been 
despondent  all  day. 

The  Court.  Of  course,  in  making  this  last  ruling,  I  don't 
want  it  understood  that  that  ruling  applies  to  all  evidence  of  this 
character  that  may  be  offered. 

Mr.  Stapletox.     I  understand  that,  your  Honor. 

Mr.  Swift.  Your  Honor  means  as  to  deceased  —  as  to  the 
deceased  part,  or  to  the  narrative  itself? 

The  Court.  I  mean  that,  in  the  language  of  the  statute,  it 
must  have  been  made  in  good  faith. 

Mr.  Swift.     Oh,  surely. 

Q.  And  from  Norwich,  where  did  Bertram  go,  if  you  re- 
member?    A.  From  Norwich  he  went  — 

Q.   Did  he  go  to  New  Haven?     A.  Yes. 

Q.  And  how  long  did  he  stay  there?  A.  Well,  as  I  remember 
that,  something  like  two  months. 

Q.  You  didn't  see  him  there,  did  you,  Mrs.  Spencer?  A.  I  did 
not;  no. 

Q.  From  New  Haven  where  did  he  go?  A.  He  went  to  a 
cousin's  in  Portland. 

Q.  And  from  Portland  where  did  he  go?  A.  As  I  remember  it, 
to  Hartford. 

Q.  You  didn't  see  him  while  he  was  in  Hartford,  did  you?  A. 
I  did  not. 

Q.  Do  you  know  how  long  he  stayed  there?  A.  As  I  recall, 
something  like  three  months. 

Q.  Something  like  three  months  in  Hartford?  A.  Something 
like  three  months;  yes. 

Q.  Did  he  return  to  Lebanon  from  Hartford  and  live  at  home? 
A.   Yes. 

Q.  And  do  you  know  of  any  incident  which  occurred  after  his 
return  at  that  time?     A.  During  the  year  he  was  eighteen? 

Q.  Tell  what  occurred  about  the  year  he  was  eighteen,  then, 
if  there  was  anything.  A.  He  was  invited  to  the  home  of  a 
young  lady  up  — 


268  TRIAL  OF  BERTRAM   G.  SPENCER. 

Q.  Don't  tell  what  somebody  else  —  don't  tell  what  you  infer 
somebody  else  stated  about  his  being  invited,  Mrs.  Spencer,  but 
what  you  saw,  heard  or  know  of  your  own  knowledge.  A.  Why, 
Bertram  came  home  one  night  about  11  o'clock  in  a  terrible 
condition.  His  collar  was  torn  off,  the  buttonholes  to  his  vest 
were  torn  out,  the  pockets  in  his  pants  were  torn  down,  there 
were  finger  marks  on  his  neck,  and  scratches,  and  he  was  in  an 
excited  and  nervous  condition. 

Q.  Did  he  say  anything  in  regard  to  what  had  happened  to 
him?     A.  He  did. 

Q.  What  did  he  say?  A.  He  said  that  going  to  the  home  of  a 
friend  to  spend  the  evening,  he  left  the  store  about  7  o'clock,  and 
very  near  the  house  he  was  seized  from  behind  by  two  men,  he 
thought  —  there  were  more  than  one,  seemed  to  be;  he  was  tied 
hand  and  foot  with  ropes,  a  gag  placed  in  his  mouth,  he  was 
blindfolded  and  left  lying  across  the  road  with  his  head  near  a 
ditch  full  of  water,  where  he  remained  until  about  11  o'clock  that 
evening,  when  the  lady  and  her  daughter  heard  the  groans  and 
cries  — 

Q.  Never  mind  what  the  lady  and  her  daughter  heard.  That 
may  be  stricken  out.  What  he  told  you  is  what  I  am  asking 
for.  A.  Well,  he  told  me  that  this  lady  and  her  daughter  came 
out. 

Q.  After  that  did  he  do  anything  in  regard  —  did  he  — 
whether  or  not  after  that  he  carried  a  revolver?  A.  Yes;  the 
most  of  the  time,  so  far  as  I  know. 

Q.  Did  another  occurrence  —  was  there  another  occurrence 
during  May  or  June  of  the  same  year?     A.  Yes. 

Q.  And  what  was  that?  Tell  first  what  you  saw  or  know 
yourself,  Mrs.  Spencer.  A.  It  was  one  Sunday  night,  and  he 
came  in  very  much  excited.  Upon  asking  him  what  the  matter 
was,  he  said  he  got  up  and  went  out  of  church,  as  he  had 
a  large  carbuncle  on  the  back  of  his  neck  that  was  just  com- 
ing, forming,  and  he  was  in  awful  pain  and  couldn't  sit  still 
and  went  out.  Walking  down  the  street  —  he  and  a  young  man 
that  was  working  for  us  at  the  time  —  he  stopped  down  by  the 
home  of  Mr.  N.  B.  Williams.  While  standing  by  a  fence  he  was 
accosted  by  a  young  man,  who  asked  him  what  he  was  doing 
there.  Bertram  told  him  no  matter  what  he  was  doing,  it  was 
nothing  that  concerned  him;  and  the  young  man  struck  him  and 
knocked  him  down;  knocked  him  down  several  times.  I  think 
there  were  blows  exchanged.  Bertram  told  him  if  he  didn't  let 
him  alone  he  would  fire.     He  told  him  three  times.     Told  him 
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if  he  didn't  let  him  alone  he  would  fire,  would  shoot.  Con- 
sequently, he  did. 

Q.  After  that  did  Bertram  do  anything?     A.  He  did. 

Q.  In  the  nature  of  an  attempt  to  take  his  own  life?  A.  He 
did. 

Q.  What?  First  state  what  you  yourself  saw  or  heard,  and 
then  if  necessary  I  will  ask  you  for  what  he  told  you,  but  first 
state  what  you  yourself  saw  or  heard  while  you  were  present. 
A.  My  daughter  and  myself  had  been  to  Norwich;  upon  arriving 
home  about  4  o'clock  that  afternoon  I  came  in;  I  found  the 
house  still.  I  went  through  the  rooms  into  a  bedroom;  there  I 
found  Bertram  on  the  bed  unconscious,  a  bottle  of  laudanum 
beside  the  bed  on  a  chair,  and  a  glass.  We  immediately  sent  for 
a  doctor  and  shortly  after  summoned  two. 

Q.  Who  was  the  physician  that  you  sent  for?  A.  Dr.  E.  L. 
Danielson  and  Dr.  X.  L.  Drake. 

Q.  Where  is  Dr.  Danielson  now?  A.  He  is  in  Springfield  at 
the  present  time. 

Q.  I  mean,  where  does  he  live?     A.  In  Lebanon. 

Q.  Where  is  Dr.  Drake,  if  you  know?  A.  Little  Falls,  New 
York. 

Q.  After  you  sent  for  the  doctors,  the  two  doctors,  did  they 
come?     A.  They  did. 

Q.  Will  you  tell  us  further  in  regard  to  Bertram's  condition, 
what  took  place  that  night?  A.  Dr.  Danielson  remained  a  while 
and  went  back;  Dr.  Drake  remained  all  night.  As  soon  as  he 
became  conscious  the  doctor  and  my  husband  —  as  soon  as  they 
could  get  him  on  his  feet  they  kept  him  moving  around  the 
room  more  or  less  all  night  until  morning. 

Q.  How  old  was  Bertram  at  that  time,  did  you  state?  A. 
Nirifteen.  Pardon  me,  he  would  have  been  nineteen  the  9th  of 
June.  It  was  just  before  his  birthday;  May  1  or  2,  as  I  re- 
rnf-mber  it. 

Q.  Did  he  tell  you  anything  in  regard  to  why  he  had  taken 
the  laudanum?     A.  He  did. 

Q.  And  what  did  he  tell  you?  A.  Why,  he  said  he  didn't  wish 
to  live  any  longer;  he  didn't  care  to  live;  also  he  had  a  love 
affair.  • 

Q.  [Showing  letter  to  witness.]  Is  that  —  whose  writing  is 
that?     A.  That  is  the  writing  of  C.  H.  Tilley. 

Q.  Is  that  the  C.  H.  Tilley  that  you  said  died  last  August? 
A.   It  was. 

Q.   When  was  that  letter  written?     A.  December  30,  1898. 
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[Letter  shown  to  prosecuting  attorneys.] 

Mr.  Swift.  To  this  letter,  may  it  please  your  Honor,  we 
make  no  specific  objection  if  your  Honor  thinks  it  comes  within 
any  rule  of  admissibility.  I  suppose  it  is  offered  as  a  written 
statement  of  a  deceased  person;  is  that  right,  Brother  Stapleton? 

Mr.  Stapleton.     Yes. 

Mr.  Swift.  If  your  Honor  intends  to  apply  that  rule  as 
broadly  as  that  we  do  not  object. 

The  Court.  I  assume  the  statute  makes  no  distinction  be- 
tween oral  declarations  and  written  ones. 

Mr.  Swift.  I  assumed  your  Honor  would  rule  in  that  way, 
that  it  was  equally  admissible  written  or  spoken.  Having 
obtained  that  ruling  we  do  not  object  to  the  letter  itself. 

The  Court.  I  think  the  Court  has  decided  that  the  statute  is 
applicable  to  written  as  well  as  oral  declarations. 

Mr.  Stapleton.     It  has  in  several  cases. 

Letter  marked  "Ex.  12,  F.  H.  B."  and  read,  as  follows:  — 

C.    H.    TlLLETT 

Agent  for  Atherton's  Refrigerators. 

56  Hammond  Street,  Providence,  R.  I.,  Dec.  30,  1898. 

Cousin  Will:  —  I  feel  that  it  is  my  duty  to  act  again  in  the  capacity 
of  peacemaker,  and  so  take  this  means  of  writing  you  in  reference  to 
Bertram. 

We  were  willing  to  help  Bert  if  it  was  best  for  him  to  leave  home,  and 
I  have  tried  to  make  things  as  pleasant  as  I  could  for  him,  and  succeeded 
in  getting  him  a  position  where  he  could  pay  his  board  and  have  some 
beside,  and  he  has  done  very  well,  and  kept  steadily  at  work  until  this 
noon,  when  he  went  into  a  barber  shop  for  a  few  minutes  before  returning 
to  work,  and  while  fooling  a  little  was  accidentally  cut  with  a  razor  across 
the  right  wrist,  which  necessitated  taking  four  stitches,  and  came  very 
near  being  a  serious  matter,  and  will  probably  lay  him  by  for  a  week  or 
two. 

The  doctor  says  he  thinks  it  will  not  result  in  permanent  injury,  but 
was  an  extremely  close  shave. 

Somehow  I  have  had  a  feeling  ever  since  Bert  came  that  it  was  all  a 
mistake  for  him  to  leave  home  at  his  age,  and  that  somehow  father  and. 
son  should  be  able  to  help  each  other  better  than  any  stranger  could  help 
him;  and  I  have  had  a  more  serious  talk  with  Bert  this  afternoon,  and  I 
know  he  would  be  glad  to  come  home,  and  do  the  best  he  can  to  fill  the 
place  he  ought  to  occupy. 

I  think  his  experience  here  may  be  a  help  to  him,  and  don't  you  think 
it  would  be  best  to  send  for  him  to  come? 

Bertram  has  not  been  well  since  he  came;  he  had  one  quite  sick  turn, 
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and  was  threatened  with  typhoid  fever,  and  had  a  doctor,  and  he  has  had 
quite  a  cough  hanging  to  him  ever  since,  although  he  has  been  doctoring 
for  it.    The  city  does  cot  agree  with  him. 

You  probably  remember,  Will,  when  you  was  a  boy,  and  probably  you 
made  some  slips,  and  was  something  of  a  trial  to  your  friends,  and  you 
know  too  that  you  are  liable  to  make  mistakes,  and  so  ought  to  have 
charity  for  your  boy.  I  think  it  would  be  a  mistake  for  Bert  to  cod  fine 
himself  to  any  factory,  or  any  other  place  where  he  could  not  use  his 
natural  gifts  of  trading. 

I  write  thus  confidentially  to  you  because  I  feel  that  Bertram  Deeds 
his  home,  and  you  need  liim,  aDd  if  I  can  help  to  pave  the  way  to  a  recon- 
ciliation I  shall  be  pleased. 

The  doctor  thinks  he  caD  remove  the  stitches  MoDday,  and  that  the 
wound  will  heal  quite  rapidly  as  Bert  has  good  habits,  and  probably  has 
good  blood. 

Yours  very  truly, 

C.  H.  Tillet. 

Q.  After  the  attempt  upon  his  life  by  taking  laudanum  in 
Lebanon,  Connecticut,  that  you  have  testified  to,  where  did  your 
son  Bertram  go?     A.  He  enlisted  in  the  navy. 

Q.  How  long  was  he  there?  A.  About  eight  months,  as  I 
remember  it.     They  made  one  cruise. 

Q.  Do  you  know  of  any  occurrence  after  that  in  Lebanon, 
Connecticut,  between  Mr.  Spencer  and  Bert?  Refreshing  your 
memory  to  save  time,  I  refer  to  an  incident  when  some  men  were 
digging  a  ditch  in  the  yard.     A.  That  was  before. 

Q.  Before?     A.  Yes. 

Q.  What  took  place  then?  A.  Bertram  was  talking  with 
some  men  and  his  father  chided  him  for  taking  up  any  time  in 
talking,  and  Bertram  jumped  with  a  shovel  and  held  it  over  his 
father's  head  and  threatened  to  kill  him. 

Q.  You  didn't  see  that,  Mrs.  Spencer,  did  you?  A.  I  did  not; 
no,  sir. 

Mr.  Stapletox.  If  there  is  any  objection  to  that  it  may  be 
stricken  out. 

Mr.  Swift.  Is  it  necessary  for  us  to  object  to  that?  You 
don't  claim  that  that  is  competent,  do  you,  Mr.  Stapleton? 

Mr.  Stapletox.  That  is  the  reason  I  spoke  to  the  witness  and 
called  your  attention  to  it. 

The  Coup.t.     It  may  be  stricken  out. 

Mr.  Stapletox.  I  did  not  endeavor  to  put  it  in.  I  called 
your  attention  to  it. 

Q.   What   did    you    see   yourself   at   that    time?     A.  He   came 
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rushing  in,  screaming  and  crying  and  in  hysterics,  and  it  seemed 
to  me  it  was  more  than  an  hour  before  I  could  quiet  him. 
Saliva  ran  from  his  mouth,  and  his  eyes  glared  like  a  wild  man, 
and  he  was  all  the  time  cursing  and  swearing,  in  a  frenzy,  the 
worst  I  have  ever  seen  him  in. 

Q.  Did  he  do  anything  to  the  furniture  or  articles  in  the 
house?     A.  Not  at  that  time. 

Q.  Did  you  hear  any  noise  in  the  yard  before  he  came  in? 
A.  Yes. 

Q.  What  did  you  hear?  A.  I  heard  loud  talking,  what  seemed 
to  be  crying. 

Q.  How  loud?     A.  Screaming  almost. 

Q.  Who^e  was  it,  —  whose  voice,  do  you  know?  A.  Why,  it 
was  Bertram's. 

Q.  Who  was  present  at  that  time,  do  you  know?  A.  I  re- 
member one. 

Q.  Who  was  that?     A.  Benjamin  F.  Carpenter. 

Q.  Where  does  he  live?     A.  Lebanon. 

Q.  What  was  done  while  Bertram  was  in  this  condition  of 
frenzy  which  was  told  about?  A.  Mr.  Carpenter  came  in  to  get 
his  coat.  I  asked  him  where  he  was  going.  He  said  my  husband 
had  sent  him  for  the  sheriff,  but  it  looked  to  him  like  — 

Mr.  Swift.     Do  you  contend  that  that  is  admissible? 

Mr.  Stapleton.     We  think  so. 

Mr.  Swift.  Does  your  Honor  think  that  is  admissible,  — 
what  Mr.  Carpenter  or  somebody  else  said?  What  the  de- 
fendant said  might  be  admissible,  but  here  is  a  lot  of  hearsay. 

Mr.  Stapleton.  I  think  that  we  can  show  all  that  took  place 
at  that  time,  to  show  the  nature  of  the  act. 

The  Court.  I  do  not  think  that  a  statement  made  by  an  out- 
sider is  competent. 

Mr.  Stapleton.  While  the  defendant  was  present,  your 
Honor? 

The  Court.     Yes. 

Mr.  Stapleton.  It  seems  to  me  it  is  all  part  of  the  res 
gestoe,  —  what  was  said  and  done  while  that  act  was  going  on. 

The  Court.  This  evidence  is  only  competent  as  bearing  upon 
the  state  of  mind,  —  I  assume  that  is  all  it  is  offered  for? 

Mr.  Stapleton.  That  is  all  it  is  offered  for,  if  your  Honor 
please. 

The  Court.  In  the  Goodwin  case  it  was  expressly  held  that 
remarks  made  by  bystanders  were  not  competent. 
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Mr.  Stapletox.     Has  your  Honor  ruled  on  it? 
The  CorRT.     Will  you  read  me  the  last  couple  of  questions 
and  answers,  Mr.  Stenographer? 

The  following  was  read  by  the  stenographer:  — 

Q.  Who  was  that?    A.  Mr.  Benjamin  F.  Carpenter. 

Q.  Where  does  he  live?    A.  Lebanon. 

Q.  What  was  said  and  done  while  Bertram  was  in  this  condition  of 
frenzy  which  was  told  about?  A.  Mr.  Carpenter  came  in  to  get  his  coat. 
I  asked  him  where  he  was  going.  He  said  my  husband  had  sent  him  for 
a  sheriff,  but  it  looked  to  him  like  — 

Mr.  Swift.  That  seems  to  be  purely  a  colloquy  with  Mr. 
Carpenter,  not  within  the  hearing  of  the  defendant,  nor  in  any 
way  an  indication  of  his  condition  of  mind. 

The  Court.  Any  statement  made  by  a  third  person  at  that 
time  is  not  competent  unless  it  appears  that  the  prisoner  made 
some  response  to  the  statement  so  made.  If  in  reply  to  any 
statement  made  by  a  third  person  present  at  this  time  the 
prisoner  made  any  statement  or  any  reply,  I  will  admit  the 
evidence. 

Mr.  Swift.     To  that,  of  course,  we  would  not  object. 

The  Court.  But  any  remark  made  by  a  third  person,  a  by- 
stander, would  not  be  competent. 

Q.  Did  Bert  make  any  reply  to  any  remark  made  by  Mr.  Car- 
penter at  that  time,  if  you  remember?  A.  No,  he  was  under  too 
great  excitement  for  that. 

Q.  He  did  not?     A.  Xo,  sir. 

Mr.  Swift.  I  ask  that  all  after  the  word  "no"  may  be 
stricken  out. 

The  Court.  All  of  the  answer  after  the  word  "no"  may  be 
stricken  out  as  not  responsive. 

Q.  Whether  or  not  his  condition  was  such  apparently  that  he 
could  reply?     A.   It  was  not. 

Q.  Why  not?     A.   Why,  he  was  raving  like  a  wild  man. 

Q.  Where  did  Bertram  go  after  that  time,  if  you  remember? 
Did  he  go  away  immediately  after  that?     A.  Yes. 

Q.  Where  to?     A.  To  California. 

Q.  That  was  just  before  he  went  to  California?     A.  Yes. 

Q.   How  long  did  he  stay  in  California?     A.  Three  years. 

Q.  And  of  course  you  didn't  see  him  during  that  time?  A.  I 
did  not. 
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Q.  Did  he  come  to  Springfield  before  he  went  to  California? 
A.  He  did. 

Q.  When  did  he  first  come  to  Springfield?  Was  it  1902  or 
1903?     A.   1902,  as  I  remember  it. 

Q.  Where  did  he  live  when  he  was  here  at  that  time?  A.  At 
the  home  of  Mrs.  Gage,  1051  North  Main  Street. 

Q.  Did  you  see  him  while  he  was  there?     A.  I  did. 

Q.  And  at  a  time  when  you  came  up  to  see  him  while  he  was 
here  did  you  have  some  talk  with  him  about  a  man  of  the  same 
name?     A.  I  did. 

Q.  Will  you  state  that? 

Mr.  Swift.     Is  that  on  the  mental  condition? 

Mr.  Stapleton.     Yes. 

The  Witness.  We  had  heard  that  Bert  had  been  arrested 
for  burglary. 

Q.  Don't  state  what  you  had  heard,  but  what  you  told  him. 
A.  I  went  to  Springfield  to  ascertain  if  the  report  was  true. 

Q.  Never  mind  that,  Mrs.  Spencer;  but  what  you  told  him 
when  you  called  here,  is  all  I  ask  —  is  all  you  can  state  here  as 
evidence.     A.  I  told  him  what  the  report  was. 

Q.  What  did  you  tell  him  the  report  was?  A.  That  he  had 
been  arrested  for  burglary. 

Q.  And  where  did  you  find  him?  A.  I  found  him  in  the 
home  of  Mr.  Gage.  He  was  still  in  bed  when  I  arrived.  He 
was  working  on  the  street  railway  and  he  hadn't  arose  that 
morning.  He  came  out  and  I  told  him  what  the  report  was 
and  he  was  very  angry.     He  went  down  to  the  office  — 

Q.  What  did  you  tell  him  the  report  was?  A.  That  he  had 
been  arrested  for  burglary. 

Q.  Did  you  tell  him  any  more  in  detail  about  it?  A.  I 
did. 

Q.  What  did  you  tell  him?  A.  I  told  him  a  neighbor  had 
reported  to  my  husband  that  he  was  under  arrest  for  a  burglary. 

Q.  Where?  A.  In  Springfield,  for  burglaries  committed  in 
Taunton  and  out  that  way,  —  Brockton. 

Q.  And  how  did  he  act  when  you  told  him  that?  A.  He  was 
very  angry. 

Q.  And  what  did  he  do?  A.  He  said,  "Wait  a  moment, 
mother."  He  rushed  out  and  he  went  down  to  the  office,  asked 
leave  of  absence.  It  was  then  Saturday  and  they  couldn't 
spare  him  — 

Q.  Don't  tell  about  what  occurred  down  at  the  street  railway 
office,   Mrs.   Spencer.     You  can't  tell  that.     Now,   what  did  he 
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do  that  you  saw  or  heard  or  were  present  at?  A.  Why,  he 
tried  to  get  a  leave  of  absence. 

Q.  Xever  mind  that.  Did  he  go  to  Lebanon  with  you?  A. 
Xo.     He  came  the  next  Monday. 

Q.   Did  you  go  back?     A.  I  did. 

Q.  When  did  he  come  to  Lebanon?     A.  Monday  morning. 

Q.  And  what  occurred  there?  A.  He  went  out  in  search  of  the 
people  who  circulated  the  report. 

Q.  Did  you  get  a  paper?     A.  We  did. 

Q.  What  paper?     A.   "Providence  Journal." 

Q.  Did  you  show  him  the  paper?     A.  Yes. 

Q.  What  was  in  the  paper?  A.  There  was  an  account  of 
the  burglaries  and  the  pictures  of  two  men;  one  looked  like 
a  mulatto  and  the  other  was  a  white  man,  neither  of  whom 
resembled  Bertram. 

Q.  Were  there  any  names  given  in  the  paper?  A.  Yes, 
sir. 

Q.  What  was  the  name?  A.  Bertram  Spencer;  and  I  don't 
Remember  the  name  of  the  other  one. 

Q.   One  was  Bertram  Spencer?     A.  Yes. 

Q.  After  reading  the  paper  did  he  go  to  see  somebody?  A. 
Yes. 

Q.  Do  you  know  who  he  went  to  see?     A.  Yes. 

Q.  Did  he  say  who  he  was  going  to  see?     A.  Yes. 

Q.  Who  was  it?     A.   A  man  by  the  name  of  Philo  Burgess. 

Q.  And  where  does  he  live?  He  lives  in  Lebanon,  does  he? 
A.   Lives  in  Lebanon,  in  a  part  called  Kick  Hill. 

Q.  I  don't  care  for  the  particular  part,  unless  my  friends 
want  it. 

Mr.  Swift.     We  don't  want  it. 

Recess  from  11.18  to  11.41. 

Q.  Now,  Mrs.  Spencer,  before  Bertram  came  to  Springfield 
did  he  attend  the  Mount  Hermon  School?     A.  He  did. 

Q.  And  how  long  was  he  there?  A.  Two  terms,  as  I  remem- 
ber it. 

Q.  Did  he  attend  school  in  Lebanon,  Connecticut?     A.  Yes. 

Q.  Who  was  his  teacher  in  Lebanon?  A.  Mr.  George  E. 
Brigg.,. 

Q.  You  know  where  he  is?     A.  Attleborough,  Massachusetts. 

Q.  And  who  else  were  his  teachers  in  Lebanon?  A.  Miss 
Louise  E.  Robinson,  now  Mrs.  Cooley. 
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Q.  And  who  else?     A.  Judge  Kneeland. 

Q.  Now,  how  long  did  he  attend  school  in  Lebanon,  as  near 
as  you  can  remember?  A.  Fourteen  or  fifteen,  I  am  not  posi- 
tive which. 

Q.  And  did  you  help  him  with  his  work  at  home?  A.  I 
did. 

Q.  What,  if  anything,  do  you  remember,  or  did  you  notice,  in 
regard  to  his  ability  in  his  school  work?  A.  Very  deficient  in 
mathematics. 

Q.  What  called_your  attention  to  that?  A.  Why,  he  couldn't 
solve  any  kind  of  fractions,  anything  in  the  form  of  a  fraction 
seemed  to  frighten  him. 

Q.  Did  you  endeavor  to  explain  that  to  him  in  any  way?  A. 
I  did. 

Q.  How?  A.  By  taking  an  apple  sometimes,  and  cutting  it 
in  pieces. 

Q.  And  what  did  you  notice  in  regard  to  his  apparent  capac- 
ity to  learn?  A.  He  couldn't  remember;  he  lacked  concentra- 
tion. I 

Q.  When  he  had  this  frenzied  outbreak  as  you  have  described 
it,  at  the  time  that  something  occurred  with  his  father  at  the 
time  they  were  building  a  ditch,  did  you  notice  anything  else 
about  his  physical  condition  at  that  time,  his  symptoms?  A. 
Yes,  I  noticed  that  he  had  a  thick  tightening  of  the  throat  —  I 
don't  know  that  I  can  express  it,  but  it  was  a  hoarse  sound. 

Q.  Anything  else?  A.  Why,  looked  wild,  and  saliva  run  from 
his  mouth. 

Q.  Do  you  know  whether  his  bowels  moved  while  he  was  in 
•that  frenzy?     A.  They  did. 

Q.  And  did  he  soil  his  clothes?     A.  He  did. 

Mr.  Swift.     When  was  this? 

Q.  I  refer  to  the  time  that  you  told  of  before  recess  when 
some  men  were  digging  a  ditch.     A.  Yes. 

Q.  At  any  time,  or  in  any  other  spells  did  he  have  the  same 
symptom?     A.  Frequently. 

Q.  Did  he  wet  his  bed,  Mrs.  Spencer?     A.  He  did. 

Q.  Until  what  age?  A.  Why,  it  was  a  common  occurrence 
up  to  the  age  —  well,  past  fourteen,  I  think  —  up  to  the  age 
of  fourteen  anyway,  and  I  think  fifteen. 

Q.  And  did  he  wet  his  clothes?     A.  He  did. 

Q.  Did  you  notice  him  have  at  any  other  time  after  he  came 
to  Springfield  any  of  the  spells  such  as  you  have  told  of  here? 
A.  Yes. 
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Q.  When?  A.  Since  he  was  married,  at  his  home  in  West 
Springfield. 

Q.  What  was  that?  A.  I  came  to  Springfield  to  go  to 
the  Mercy  Hospital  for  an  operation.  The  night  before  I 
went  to  the  hospital  my  daughter  came  over  and  we  were 
going  to  have  a  little  musical  that  evening.  Bertram  sang 
one  or  two  songs  with  his  sister,  and  then  complained  of  a 
headache  and  went  and  laid  down  on  a  couch.  My  daughter 
sang  some  more,  and  suddenly  Bertram  jumped  up  and  asked 
her  why  she  hadn't  been  over  during  the  last  two  weeks. 
And  my  daughter  told  him  that  she  had  been  busy  prac- 
ticing for  a  concert  and  was  unable  to  come.  Then,  he 
went  into  one  of  those  frenzies  and  cursed  and  swore,  called 
her  names. 

Q.  Anything  else?  A.  He  seemed  very  much  excited.  It 
lasted  all  the  rest  of  the  evening. 

Q.  Did  you  notice  anything  about  his  eyes  when  he  had  those 
—     A.  I  did. 

Q.  What?  A.  Why,  there  was  a  wild  stare;  he  looked  more 
like  an  animal  than  a  human  being. 

Q.   Did  he  make  any  noise?     A.  Yes. 

Q.  What  kind  of  a  noise?  A.  Why,  it  was  a  peculiar  noise 
with  the  throat;  he  would  hoarse  right  up  as  soon  as  he  began 
to  talk;  he  would  raise  his  voice,  which  would  become  almost  a 
scream. 

Q.  Did  you  ever  notice  anything  in  the  nature  of  melancholy 
spells  in  your  son?     A.  I  have. 

Q.  What?  A.  Why,  his  violent  weeping  and  sobbing  when 
excited,  usually  under  excitement  and  for  some  provocation. 

Q.  Did  you  ever  notice  him  melancholy  without  any  apparent 
provocation?     A.  Yes. 

Q.  How  frequently?  A.  Well,  that  would  vary.  Sometimes  it 
would  be  once  or  twice  a  week,  sometimes  once  in  two  weeks. 
Of  course  I  didn't  note  the  time,  but  it  was  of  frequent  occur- 
rence, and  his  mood  was  changeable. 

Q.  In  what  respect?  A.  To  the  extreme.  First  he  would  be 
melancholy  and  then  very  quickly  would  brighten  up. 

Q.  You  said  that  your  son  was  sobbing.  When  he  was  sob- 
bing —  can  you  describe  it  any  more  fully  for  the  benefit  of  the 
jury?  A.  Why,  he  was  sobbing,  crying,  and  sometimes  laugh- 
ing, for  that  matter,  in  a  hysterical  nanner. 

Q.  When  he  sobbed  how  did  he  sob?  Did  he  make  any 
noise?     A.  Oh,  yes. 
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Q.  What  sort  of  a  noise?  A.  Why,  I  don't  know  as  I  can 
make  the  same  kind  of  a  noise  that  he  did,  but  — 

Q.  Was  it  loud  when  he  sobbed  —     A.  Yes. 

Q.  Did  he  sob  loudly?     A.  Yes. 

Q.  How  loudly?     A.  Why,  very  loud. 

Q.  Could  you  hear  it  in  another  room  or  outside  of  the  house? 
A.  Oh,  yes. 

Q.  When  he  was  at  Clark  Standish's  house  after  Mr.  Spencer 
had  shot  at  him,  was  he  sobbing  there?  A.  Yes,  the  day  that 
I  went  to  see  him. 

Q.  Was  it  loud  or  otherwise,  if  you  remember?  A.  Why,  he 
began  rehearsing  the  incident  of  the  day  before.  And  he  cried 
and  cursed  his  father  and  —  he  usually  went  through  just  about 
the  same  —  [hesitating]. 

Q.  The  same  what?  A.  Well,  he  said  about  the  same  things 
at  those  times. 

Q.  Whether  or  not  these  different  spells  were  similar?  Did 
one  resemble  another?  A.  Yes,  only  some  more  intense  than 
others. 

Q.  Did  you  see  him  have  any  others  than  this  after  he  came 
to  Springfield,  besides  the  one  you  told  of  when  he  was  with  his 
sister?     A.  Yes. 

Q.  When  was  it?  A.  At  my  home,  the  year  after  he  was 
married. 

Q.  And  what  was  that  about?     A.  It  was  over  a  violin. 

Q.  Will  you  tell  that?  A.  My  father  had  a  violin  that  Ber- 
tram was  very  fond  of  when  he  was  a  boy;  he  was  fond  of 
music  and  liked  to  listen  to  it.  My  father  was  to  leave  him 
the  violin  when  he  was  through  with  it.  After  my  father  died 
the  violin  went  in  with  my  father's  estate  and  was  sold  at  auc- 
tion, my  husband  bidding  it  off.  It  was  to  be  Bertram's,  but 
he  never  gave  the  violin  up.  We  had  had  it  in  our  family 
something  like  twenty  years,  and  at  this  particular  time  of 
which  I  speak  Bertram  was  there  and  asked  his  father  if  he 
could  take  the  violin  home  with  him,  as  he  would  like  to  play 
on  it  that  winter,  and  my  husband  said  no,  not  while  he 
lived. 

Q.  And  what  did  Bertram  do?  A.  Why,  he  was  very  angry. 
He  was  very  angry;  he  turned  as  white  as  —  a  piece  of  cloth. 

Q.  Did  he  say  anything?  A.  Yes,  but  he  didn't  go  into  one 
of  those  frenzies  at  that  time,  but  he  was  so  angry  that  he 
refused  to  speak  to  his  father  all  the  rest  of  the  time  that  he  was 
there. 


TESTIMONY   OF  MRS.    KATIE  E.   SPENCER.  279 

Q.  When  he  went  into  those  frenzies  that  you  have  described, 
how  did  he  go  into  them,  quickly  or  suddenly  —     A.  Yes. 

Q.  How  quickly?     A.  Why,  instantly. 

Q.  I  think  while  going  over  the  Lebanon  occurrences  I  forgot 
to  ask  you,  was  there  some  occasion,  if  you  can  remember  it, 
when  Bertram  received  a  punishment  after  which  he  went  to  the 
house  of  a  man  named  —  I  will  mention  to  refresh  your  recol- 
lection —  of  a  man  named  Lattimer?  [To  the  stenographer.]  Or 
you  may  cross  out  the  "house  of  the  man  named  Lattimer."  A. 
Mr.  Lattimer  was  at  our  home. 

Q.  Yes,  excuse  me;  I  forgot  myself.  What  was  that  oc- 
currence? A.  Bertram  had  had  trouble  with  his  father  and  ran 
away  from  home. 

Q.  Can  you  fix  the  time  of  that,  Mrs.  Spencer?  A.  Either  in 
the  latter  part  of  his  sixteenth  year  or  the  early  part  of  the 
seventeenth,  and  I  am  not  clear  as  to  that. 

Q.  And  what  was  that  occurrence?  A.  He  had  had  trouble 
with  his  father  and  he  ran  away  from  home.  He  came  back  to 
get  his  clothes  and  I  persuaded  him  to  stay  all  night.  This  was 
on  Saturday  night.  On  Sunday  he  went  to  church  with  Mr. 
Lattimer  and  my  husband.  Upon  coming  home  from  the  church 
they  went  into  the  sitting  room  and  sat  down  to  the  piano  — 
Bertram  did.  His  father  came  in,  told  him  that  he  wished  him 
to  go  with  him.     He  took  him  down  into  the  woods  — 

Q.  Just  a  moment.     Did  he  go  with  his  father?     A.  He  did. 

Q.  And  how  long  were  they  gone?  A.  Half  or  three-quarters 
of  an  hour. 

Q.  Did  they  come  back  together?     A.  Yes. 

Q.   Did  you  see  Bertram  when  he  came  back?     A.  I  did. 

Q.  What  was  his  condition?  A.  He  was  very  much  excited; 
very  much  excited,  although  not  crying  at  that  time. 

Q.  What  was  his  physical  condition?  A.  He  was  covered  with 
marks  from  head  to  foot. 

Q.  What  did  he  tell  you,  if  anything?  A.  He  told  me  that 
his  father  tied  him  to  a  tree,  took  off  his  coat,  placed  his  revolver 
on  the  coat,  told  him  he  would  shoot  him  if  he  made  any  outcry, 
cut  some  whips  and,  as  Bertram  says,  used  them  all  up  upon  his 
body. 

Q.   What  kind  of  whips?     A.   He  said  hickory  sticks. 

Q.  Did  he  say  anything  about  the  thickness  of  them?  A.  He 
Baid  they  were  as  large  as  his  finger. 

Q.  You  say  that  Mr.  Lattimer  was  at  your  house  at  that 
time?     A.  Yes. 
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Q.  What  was  he  doing  there?  A.  He  was  clerk  for  my 
husband. 

Q.  How  long  was  he  there?     A.  But  a  short  time. 

Q.  When  did  he  leave  with  reference  to  this  occurrence  which 
you  have  told  about?     A.  Very  soon  after. 

Q.  Where  does  Mr.  Lattimer  live  now?  A.  Salem,  Connect- 
icut. 

Q.  Did  you  ever  see  or  observe  anything  in  Bertram  which 
led  you  to  infer  that  there  was  any  trouble  with  his  hearing? 
A.  Yes. 

Q.  What?  A.  We  would  be  frequently  at  the  table  and  he 
would  say,  "Mother,  did  you  speak  to  me?"  and  I  would  say, 
"No.  Why?"  He  said,  "I  thought  I  heard  some  one  speak  to 
me." 

Q.  Had  any  one  spoken  to  him?     A.  No,  sir. 

Q.  How  frequently  did  that  occur?  A.  Why,  frequently,  I 
don't  know  just  how  often,  but  it  was  a  common  occurrence. 

Q.  When  he  asked  you  this  question,  whether  it  was  asked 
suddenly  and  excitedly  or  otherwise?  A.  Why,  he  would  look 
up  and  say,  "Mother,  did  you  speak  to  me?" 

Q.  I  asked  you  how  he  would  do  it,  —  was  it  suddenly  or 
otherwise?     A.  Yes,  suddenly. 

Q.  Whether  or  not  he  appeared  startled?     A.  Seemingly  so. 

Q.  Were  you  staying  at  his  house  in  Springfield  when  some- 
thing occurred  in  the  night?     A.  I  was. 

Q.  With  reference  to  Bertram's  going  out?     A.  I  was. 

Q.  What  was  it? 

Mr.  Swift.     When  was  this? 

The  Witness.     I  was  awakened  one  night  — 

Q.  When  was  this,  Mrs.  Spencer?  A.  It  was  at  the  time 
the  little  boy  was  born.  The  time  that  Bertram's  little  boy  was 
born. 

Q.  How  old  is  his  little  boy?     A.  Only  a  few  weeks. 

Q.  How  old  is  he  now?     A.  Two  last  February. 

Q.  So  it  was  about  two  and  a  half  years  ago?  A.  Two  and  a 
half  years  ago. 

Q.  What  did  you  observe?  A.  I  was  awakened  one  night 
about  11  o'clock  by  some  one  rapping  on  my  door.  He  seemed 
very  much  excited.  He  says,  "Mother,  did  you  hear  anything?" 
I  said,  "No."  He  said,  "Didn't  you  hear  some  one  coming 
into  the  front  door?  Did  you  hear  the  front  door  open?"  I 
said,  "No;"  and  he  said  some  one  had  been  trying  to  get  into 
the  house,  and  my  daughter  was  with  me;  he  took  us  both  in 
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through  the  house  and  explained  it  out,  how  he  was  awakened 
by  this  noise  at  the  window,  and  he  went  out  the  front  door  and 
looked  around  the  corner  of  the  house,  and  he  saw  a  man  just 
getting  down  from  the  window,  and  he  chased  him  out  across 
the  yard  and  across  Birnie  Avenue  to  the  Chase  lumber  yard. 
He  said  at  first  he  had  better  not  take  his  revolver,  and  then  he 
thought  he  would,  —  chased  the  man  with  the  revolver;  and  I 
suppose  it  was  so  — 

Mr.  Swift.     Not  what  you  supposed. 

Mr.  Stapletox.     Do  not  state  what  you  supposed. 

Mr.  Swift.     That  may  be  stricken  out. 

Mr.  Stapletox.     We  agree  that  that  may  be  stricken  out. 

Q.   Did  he  show  you  anything  else?     A.  Yes. 

Q.  What?  A.  The  next  morning  he  took  us  out  and  showed 
us  a  lawn  chair  that  was  standing  underneath  the  window.  The 
chair  had  been  removed  from  a  neighbor's  porch.  He  notified 
the  neighbor  in  regard  to  the  occurrence  of  the  previous  night 
and  asked  them  if  the  chair  belonged  to  them.  Then  he  showed 
us  burnt  matches  that  were  under  the  window  and  on  the  window 
sill,  and  that  afternoon  he  wanted  to  know  if  he  would  notify 
the  police.  I  said  to  do  as  he  thought  best.  He  saw  a  police- 
man coming  up  Birnie  Avenue,  and  going  to  Greenwich,  and  he 
went  out  and  told  him  the  circumstance. 

Q.  Mrs.  Spencer,  did  you  see  the  bottle  of  laudanum  that  you 
say  Bertram  drank  laudanum  from? 

Mr.  Swift.     She  said  she  did. 

The  Witness.     I  saw  the  empty  bottle. 

Q.   Did  you  see  the  bottle  before  he  took  it?     A.  I  did  not. 

Q.  Do  you  know  how  much  was  in  it?  A.  Why,  it  was  a  4- 
ounce  bottle. 

Q.  What  was  its  appearance  afterwards?  A.  Why,  it  was 
empty. 

Q.  How  much  appeared  to  have  been  in  the  bottle  from  the 
marks  that  remained  on  it?  A.  I  couldn't  say  as  to  that,  but 
he  told  me  the  bottle  was  half  full. 

Q.   Mrs.  Spencer,  did  you  ever  try  to  commit  suicide? 

Mr.  Tallahan.     We  object  to  that. 

The  Court.     What  is  the  objection? 

The  following  discussion  took  place  at  the  bench:  — 

Mr.  Callahan.  I  should  like  to  know  for  what  purpose  it  is 
offered?     On  the  face  of  it  it  is  irrelevant  and  immaterial. 
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Mr.  Stapleton.  The  defense  is  insanity,  and  it  is  competent 
to  prove  hereditary  disposition  and  suicide  as  some  evidence 
of  insanity. 

The  Court.  Do  you  offer  it  for  the  purpose  of  showing  that 
this  witness  is  insane  or  was  insane? 

Mr.  Stapleton.  Not  necessarily  for  the  purpose  of  showing 
that  she  was  insane,  but  that  she  was  of  a  neurotic  temperament, 
and  that  she  would  not  or  could  not  well  transmit  a  normal 
disposition  to  her  offspring.  It  has  been  held  in  this  State  that 
suicide  is  evidence  of  insanity,  —  I  find  I  have  forgotten  to  bring 
over  my  notes  on  it,  —  not  conclusive  evidence  necessarily,  but 
some  evidence.  I  think  that  has  been  so  held  in  a  number  of 
cases.     We  offer  to  show  even  more  than  that. 

Mr.  Swift.  When  was  it,  —  before  he  was  born,  do  you 
mean? 

Mr.  Stapleton.     WTell,  I  will  interrogate  the  witness  on  that. 

Mr.  Swift.  Don't  you  know  what  she  is  going  to  testify 
to? 

Mr.  Stapleton.  There  is  a  deposition  which  when  it  is 
opened  will  tell  us  something  about  it. 

The  Court.  It  seems  to  me  that  an  attempt  to  commit 
suicide  is  some  evidence  tending  to  prove  insanity,  and  it  seems 
to  me  that  it  is  competent  on  the  issue  whether  this  person  was 
insane  at  that  time  or  not. 

Mr.  Swift.  That  being  so,  it  opens  up  the  right  to  us  to 
inquire  into  all  the  circumstances  then? 

The  Court.     Oh,  certainly. 

Mr.  Swift.     Did  you  ascertain  the  date? 

Mr.  Stapleton.  I  will  speak  to  the  witness  and  try  and  find 
out  the  date  which  Mr.  Swift  desires  to  know.  [Mr.  Stapleton 
speaks  to  the  witness  privately.]  One  was  1894  and  the  other 
was  1895. 

Mr.  Stapleton.  What  was  the  question  before  that  that  was 
objected  to,  Mr.  Stenographer? 

[The  question  is  read  by  stenographer  as  follows:  "Mrs. 
Spencer,  did  you  ever  try  to  commit  suicide?"] 

Q.  What  was  your  answer?     A.  I  said  I  did. 

Q.  And  when  was  that?  A,  As  I  remember  it,  once  in  the 
latter  part  of  1894  and  again  in  the  early  part  of  1895. 

Q.  And  how  was  that  done?  A.  The  first  time  by  taking 
laudanum  and  the  last  time  by  taking  aconite. 

Q.  Did  you  attempt  at  any  time  to  commit  suicide  by  cutting 
your  wrist?     A.  No. 
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Q.  Who  attended  you?  Did  you  have  a  physician?  A.  I  did. 
Dr.  X.  L.  Drake. 

Q.  "Where  is  he  now?     A.  Little  Falls,  New  York. 

Q.  Xow,  Mrs.  Spencer,  have  you  ever  had  any  trouble  with 
your  husband,  Mr.  Spencer? 

Mr.  Swift.     How  is  that  competent? 

The  Court.     I  don't  think  that  question  is  competent. 

Mr.  Stapletox.  It  is  introductory,  if  your  Honor  please. 
I  offer  to  show  that  her  husband  has  outbreaks  of  a  somewhat 
similar  nature  to  those  the  defendant  has  had.  I  offer  to  show  — 
well,  I  don't  know  if  I  insist  on  that  particular  question. 

The  Court.  The  only  evidence  that  would  be  competent  on 
that  line  would  be  the  testimony  of  experts,  provided  you  want 
to  show  insanity. 

Mr.  Stapletox.  I  don't  expect  to  show  insanity.  I  don't  — 
I  don't  think  I  can  go  as  far  as  to  show  insanity.  I  do  expect 
to  show  that  he  is  not  of  a  normal  disposition.  That  he  has 
nervous  or  mental  trouble  of  some  sort,  amounting  to  insanity, 
I  don't  say  or  attempt  to  prove.  I  offer  to  show  that  he  is  a 
man  that  has  not  slept  but  little  for  twenty  years;  that  he  had 
to  give  up  business. 

The  Court.  It  seems  to  me  it  is  too  general  and  too  remote, 
to  show  that  a  man  hasn't  slept  — 

Mr.  Stapletox.     It  is  what? 

The  Court.  Too  remote,  that  he  has  not  slept  or  has  slept 
but  little. 

Mr.  Stapletox.     For  twenty  years? 

The  Court.  I  think  it  is  competent  if  there  are  any  pe- 
culiarities about  his  condition.  It  seems  to  me  that  would  be 
competent. 

Mr.  Stapletox.  I  think,  your  Honor,  evidence  that  he  hasn't 
slept  is  peculiarly  applicable  and  has  a  special  significance  and 
is  a  distinctive  symptom;  not  in  itself  proof  of  it,  that  one 
symptom  is  proof  of  any  disease  or  condition;  but  it  is  a  symp- 
tom. 

The  Court.  I  understand  you  to  say  you  don't  claim  his  in- 
sanity? 

Mr.  Stapletox.  Don't  claim  he  is  entirely  insane.  I  claim, 
—  I  don't  want  to  claim  more  than  I  can  prove,  — but  I  claim 
he  is  of  that  temperament  for  which  I  think  there  is  a  special 
name,  —  I  don't  know  what  it  is,  —  but  it  is  a  predisposing 
question  on  the  offspring. 

The  Court.     If  you  can  show  that  the  loss  of  sleep  has  any 
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tendency  to  show  mental  disease  I  will  allow  you  to  put  it  in, 
but  it  seems  to  me  that  it  must  first  appear  that  it  has  some 
tendency  to  show  that.  I  don't  think  the  Court  can  take  judicial 
notice  of  the  fact  that  because  a  man  can't  sleep  it  has  any 
effect  on  his  mental  condition. 

Mr.  Stapleton.  In  recalling  the  witness  I  don't  want  to 
claim  more  than  I  think  I  can  fairly  show. 

The  Court.     I  can't  say  that  it  is. 

Mr.  Stapleton  I  will  ask  my  witnesses  that  are  here  for 
that  purpose,  if  your  Honor  please. 

[Mr.  Stapleton  consults  with  witnesses.] 

Mr.  Stapleton.  In  connection  with  this  offer,  I  want  to 
state  that  I  will  offer  evidence  of  alienists  that  the  loss  of  sleep 
is  one  of  the  conditions  and  symptoms  of  a  neuropathic  or 
neurotic  temperament,  which  on  the  part  of  the  parents  is  a 
strong  —  or  may  be  a  strong  predisposing  cause  of  insanity  in 
the  offspring. 

Mr.  Callahan.  If,  may  it  please  your  Honor,  this  question 
related  to  his  condition,  the  father's  condition,  in  the  matter  of 
sleeplessness  before  the  birth  of  the  child,  there  might  be  some- 
thing to  that  contention;  but  sleeplessness  may  be  acquired  with 
any  time,  at  any  stage  of  a  man's  life,  and  to  say,  for  example, 
that  evidence  of  sleeplessness  in  1904  or  1905  is  evidence  of 
insanity  in  a  boy  born  in  1881  seems  to  me  absurd. 

Mr.  Stapleton.  All  I  can  say  in  answer  to  that  is  that  in 
proving,  for  instance,  hereditary  insanity  it  never  has  been  con- 
sidered necessary  to  prove  that  the  ancestor  or  parent  became 
insane  before  the  conception  or  birth  of  the  person  whose  in- 
sanity it  is  desired  to  prove. 

Mr.  Callahan.  Yes;  but  I  understood  your  purpose  to  claim 
insanity  on  the  part  of  the  father.  I  understood  you  limited 
your  purpose  to  an  intention  to  prove  in  the  father  certain 
physical  characteristics  which  the  son  might  have  inherited  and 
which  you  contend  he  did  inherit,  as  corroborative  of  these 
characteristics  on  the  part  of  the  son.  I  understand  that  was 
your  purpose.  And  you  disclaim  any  purpose  to  prove  insanity 
on  the  part  of  the  father.  Now,  your  contention  is,  as  I  under- 
stand it,  sleeplessness  on  the  part  of  the  father  since  the  birth  of 
the  child.     How  can  that  affect  the  physical  condition  of  the  child? 

The  Court.  I  am  inclined  to  think  it  is  competent  on  this 
ground:  If  there  is  evidence  in  the  case  showing  the  hereditary 
taint  of  insanity  in  the  ancestors,  that  evidence  will  be  competent 
as  tending  to   show'  insanity  on  the  part  of  the  prisoner;  and 
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whether  that  is  —  whether  that  hereditary  taint  is  manifested 
before  or  after  the  birth  of  the  child  would  seem  to  be  imma- 
terial, except  so  far  as  it  might  go  to  the  weight  of  the  evidence, 
if  the  taint  is  there. 

Mr.  Stapletox.     Exactly  the  purpose  for  which  I  offer  it. 

Mr.  Callahan.  We  yield  to  your  Honor's  ruling,  of  course, 
but  nevertheless  it  does  seem  to  me  very,  very  remote. 

The  Court.     I  am  inclined  to  think  it  is  rather  remote. 

Mr.  Stapletox.  I  offer  to  show,  in  addition  to  that,  that 
this  man's  father  and  his  mother  —  the  prisoner's  father's  father 
and  mother  both  were  insane  and  died  insane. 

The  Court.     Well,  that  is  another  question  entirely. 

Mr.  Stapletox.  And  that  this  neuropathic  condition  and 
temperament  was  a  distinct  condition,  —  that  that  hereditary 
taint  came  down  through  him. 

The  Court.  Of  course,  that  is  perhaps  an  additional  reason 
for  making  it  competent.     I  don't  think  it  can  be  excluded. 

Q.  Mrs.  Spencer,  do  you  know  whether  your  husband  sleeps 
well  or  otherwise?     A.   He  does  not  sleep  well. 

Q.  For  how  many  years;  for  how  long  a  period?  A.  Ever 
since  I  knew  him. 

Q.  And  whether  he  had  a  light  in  his  room  during  the  night, 
all  night,  or  otherwise?     A.  Has  a  light  in  the  adjoining  room. 

Mr.  Callahax.  Is  that  competent,  may  it  please  your 
Honor?  It  seems  to  me,  may  it  please  your  Honor,  there  must 
be  some  limit  to  the  evidence  that  may  be  submitted  to  the  jury 
that  he  calls  either  insanity  or  merely  tending  to  insanity.  A 
light  in  the  room!     That  I  object  to. 

The  Court.  It  seems  to  me  that  the  mere  fact  that  a  person 
is  not  a  sound  sleeper  or  loses  sound  sleep  has  little  or  no 
tendency  to  show  any  mental  unsoundness.  It  seems  to  me,  in 
order  to  make  this  competent,  that  the  extent  to  which  the 
father  lost  sleep  must  be  shown. 

Mr.  Stapletox.  We  will  show  more  than  has  been  shown, 
more  fully,  if  your  Honor  please,  that  he  lost  a  great  deal  of 
sleep,  and  practically  all  of  his  sleep;  that  he  had  a  light  in  his 
room,  and  has  a  light  in  his  room  every  night  all  night,  and  has 
a  revolver  under  his  pillow;  that  he  frequently,  during  the  night, 
has  spells  where  his  wife  has.  to  attend  him,  and  the  remarks 
that  he  has  made  during  those  spells. 

The  Co  (rt.     Well,  I  will  allow  the  question  to  be  answered. 

Q.  What  is  your  answer  to  that  question,  Mrs.  Spencer?  A. 
e  put  the  question  again. 
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Q.  Whether  or  not  your  husband,  Mr.  Spencer,  has  a  light 
in  his  room  during  the  night?  A.  Light  in  an  adjoining  room 
with  the  door  open  so  that  it  shines  in. 

Q.  Do  you  know  whether  or  not  he  has  a  revolver  with  him 
during  the  night?     A.  Yes. 

Q.  Where  does  he  keep  it?     A.  Under  his  pillow. 

Mr.  Callahan.  We  object  as  a  matter  of  formality  for  the 
record,  may  it  please  the  Court. 

Q.  Have  you  ever  attended  him  in  the  night?     A.  I  have. 

Q.  What  did  you  find  to  be  —  how  did  you  find  him;  how  did 
he  act  or  appear?  A.  Why,  I  found  him  in  one  of  his  nervous 
spells  that  he  frequently  has. 

Mr.  Swift.     When  was  this? 

Q.  More  than  once,  or  at  any  particular  time?  A.  Yes,  more 
than  once,  but  the  most,  severe  I  ever  saw  him  in  was  in  May  of 
this  year. 

Q.  And  what  did  he  do  then?  A.  WThy,  he  was  sitting  up  in 
bed  and  groaning  and  saying  that  he  didn't  know  what  was 
going  to  happen  to  him;  he  was  afraid  he  was  going  insane,  and 
wanted  me  to  promise  that  I  wouldn't  have  him  sent  to  an  insti- 
tution if  he  did.  He  said  there  were  all  sorts  of  things  going 
through  his  head,  bad  things. 

Q.  Did  he  have  any  such  attacks  in  the  night,  or  at  any 
other  time  previous?     A.  Why,  he  has  at  different  times. 

Q.  For  how  long  a  period  of  time?  A.  You  mean  previous  to 
that? 

Q.  Yes.  A.  WThy,  I  couldn't  state  as  to  tjiat;  but  they 
are  of  frequent  occurrence.  He  is  very  nervous,  especially  at 
night. 

Q.  For  how  long  a  period  of  time  has  he  been  that  way?  A. 
Let  us  see,  well,  at  least  twenty-five  years. 

Q.  Did  you  ever  notice  any  other  peculiarities  about  him? 
A.  Yes. 

Q.  What?  A.  His  extreme  jealousy,  suspicioning  that  every 
one  was  trying  to  torment  him,  conspire  against  him,  doing 
things  to  annoy  him  — ■  without  cause. 

Q.  Did  you  ever  know  of  any  occurrence  of  a  peculiar  nature 
in  reference  to  your  husband  in  which  he  did  something  to  the 
cow  —  killed  the  cow  or  shot  it  or  something?     A.  Yes. 

Q.  What  was  it?  A.  Why,  the  cow  jumped  over  the  bars 
and  he  attempted  to  get  her  back  in  the  barnyard  and  she 
wouldn't  go,  and  he  became  so  excited  he  said  he  was  com- 
ing in  for  his   gun  and  going   to   shoot  her.     He   took  the   gun 
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and  went  out  and  discharged  both  barrels,  but  he  didn't  shoot 
the  cow. 

Mr.  Stapleton.  I  notice  the  Attorney-General  smiles;  if  he 
wants  to  argue  on  it  — 

Air.  Swift.  There  are  some  things,  Mr.  Stapleton,  that  cause 
me  to  smile;  I  can't  help  it. 

Mr.  Stapleton.  I  think  if  you  want  to  argae  the  evidence 
it  is  your  liberty.     I  don't  think  you  should  start  now. 

Mr.  Swift.     I  haven't  said  anything  about  it. 

Q.  Mrs.  Spencer,  did  your  husband's  father  ever  live  at  your 
house?     A.  Yes. 

Q.  "What  was  his  name?     A.  William  L.  Spencer. 

Q.  What  was  his  condition  when  he  lived  at  your  house?  A. 
Why,  he  was  insane. 

Mr.  Callahan.     I  object. 

The  Court.     Is  he  living? 

The  Witness.  No. 

Q.  Is  he  living  or  dead?     A.  He  is  dead. 

Mr.  Callahan.     All  right. 

Q.  When  did  he  die?  A.  I  couldn't  tell  you  the  exact  year, 
but  I  should  think  ten  or  twelve  years  ago. 

Q.  Do  you  know  where  he  died?     A.  Yes. 

Q.  Where?     A.  At  the  Middletown  Hospital  for  the  Insane. 

Q.  What  was  your  father's  name,  Mrs.  Spencer?  A.  My 
own  ? 

Q.  Yes.     A.  Judson  A.  Gager. 

Q.  Where  did  he  live?     A.  Lebanon. 

Q.  What  was  your  mother's  name  before  she  was  married? 
A.  Davis. 

Q.  What  was  her  first  name?     A.  Mary. 

Q.  When  did  your  mother  die?     A.  June,  1866. 

Q.  And  what  was  your  grandmother's  name  —  your  mother's 
mother?     A.   Hannah  Davis. 

Q.  Did  your  grandmother  ever  tell  you  anything  about  your 
mother's  condition?     A.  Yes. 

Q.  Her  mental  condition?     A.  Yes. 

Q.  What  did  she  tell  you?  A.  She  told  me  that  for  many 
years  she  had  hysterical  spells,  melancholy  spells,  and  she  had  — 
I  don't  know  whether  you  would  call  them  fits  or  what  they 
were;  they  were  hysterical  fits;  she  always  seemed  to  be  in  the 
same  place  every  time  when  she  had  them  —  in  her  house. 

Q.  That  is,  you  mean  regardless  of  where  she  was  —  A.  Re- 
gardless of  where  she  was  — 


288  TRIAL   OF  BERTRAM   G.  SPENCER. 

Q.  —  she  seemed  to  be  in  the  same  place  when  she  had  the 
spells?     A.  In  the  same  place  when  she  had  the  spells. 

Q.  And  before  your  mother  died  what  was  her  mental  con- 
dition?    A.  She  was  deranged  for  many  months. 

Q.  Did  you  ever  hear  anything  in  regard  to  your  great-grand- 
father, Nathaniel  Davis?  Was  he  your  great-grandfather?  A. 
Yes. 

Q.  Did  you  ever  hear  anything  in  regard  to  him?     A.  Yes. 

Mr.  Callahan.     Wait  a  moment;  from  whom? 

Q.  From  whom?     A.  From  my  aunt,  my  mother's  sister. 

Q.  What  did  you  hear  in  regard  to  him?  A.  I  heard  he  was 
deranged  for  several  years  before  he  died. 

Q.  And  do  you  know  where  he  died?  A.  Newport,  Rhode 
Island. 

Mr.  Swift.     How  old  was  he? 

Q.  How  old  was  he  when  he  died,  do  you  know?  A.  I  don't 
remember;  the  certificate  gives  that. 

Q.  Well,  if  you  don't  remember  —  do  you  remember  of  your 
own  knowledge?     A.  No,  I  do  not. 

Mr.  Stapleton.  [To  Mr.  Swift.]  I  will  furnish  you  with 
definite  evidence  of  it  later. 

Q.  Did  you  ever  hear  anything  in  regard  to  the  son?     A.  Yes. 

Mr.  Callahan.     Whose  son? 

Mr.  Stapleton.  Of  Nathaniel  Davis,  William  H.  Davis.  A. 
I  have. 

Q.  What  relation  was  he  of  yours?     A.  He  was  my  uncle. 

Q.  And  what  did  you  hear  in  regard  to  his  mental  condition? 

Mr.  Callahan.     Wait  a  moment.     Is  he  living  or  dead? 

Q.  Is  he  dead?     A.   He  is  dead. 

Q.  What  did  you  hear  in  regard  to  his  mental  condition? 

Mr.  Callahan.     Well,  from  whom? 

The  Court.     The  question  is  from  whom  she  heard  it. 

Q.  From  whom  did  you  hear  it?  A.  From  this  aunt  that  I 
speak  of  who  is  now  dead. 

Q.  What  did  you  hear  from  her?  A.  I  heard  that  he  was 
mentally  unsound. 

Q.  Did  you  hear  anything  in  regard  to  that  William  H.  Davis' 
son  of  the  same  name?     A.  Yes. 

Q.  What  did  you  hear  in  regard  to  him  —  A.  That  he  was 
also  — 

Q.     —  and  from  whom?     A.  From  her. 

Q.  What  did  you  hear?     A.  He  was  also  mentally  unsound. 

Q.  Is  he  dead?     A.  He  is. 
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Q.  Did  you  have  a  woman  living  at  your  house  named  Eliza 
Gager?     A.  Yes. 

Q.  "What  relation  was  she  to  you?     A.  My  great  aunt. 

Q.  And  what  do  you  know  about  her  condition?  Is  she  dead 
now?     A.  She  is. 

Q.  When  did  she  die,  as  near  as  you  can  recall?  A.  Why, 
I  — 

Q.  Whether  or  not  it  was  in  1896?  A.  1894  or  1896,  as  I 
remember  it.     I  am  not  positive  as  to  the  exact  date. 

Q.  What  was  her  condition?  Did  you  see  her  yourself  there? 
A.  I  did;  I  lived  with  her  all  my  life,  up  to  the  age  of  twenty, 
and  her  last  years  were  spent  with  me. 

Q.  Was  that  your  aunt?  A.  My  grandfather's  sister,  my  great 
aunt. 

Q.  What  was  her  condition?     A.  Softening  of  the  brain. 

Q.  How  did  she  act?  A.  She  was  full  of  delusions,  imagining 
she  heard  voices  —  people  were  talking;  a  boy  and  girl  was 
always  with  her,  trying  to  annoy  her. 

Q.  As  a  matter  of  fact,  was  that  so  or  was  it  —  A.  Oh,  no; 
oh,  no. 

Mr.  Swift.     How  old  was  she? 

Q.  How  old  was  she  when  she  died?  A.  Ninety-four,  as  I 
remember  it. 

Q.  Did  she  imagine  anything  in  regard  to  Indians?  A.  Yes; 
would  get  behind  the  door  for  fear  the  Indians  were  going  to 
shoot  in  at  the  window. 

Q.  How  long  was  she  in  that  condition?  A.  As  long  as  I 
knew  her. 

Q.  How  long  did  you  know  her?  A.  She  lived  in  the  family 
with  me,  or  I  in  the  same  family,  up  to  the  time  I  went  away 
from  home,  which  was  after  I  was  twenty  years  of  age;  then  the 
last  three  years  of  her  life  she  spent  with  me. 

Q.  Then,  all  together,  that  would  cover  how  long  a  period  of 
time?  A.  Why,  twenty-three  years  or  more  that  she  was  with 
me;  that  is,  I  was  in  the  family  with  her  where  I  could  observe 
her  all  the  time. 

Q.  And  was  her  condition  the  same  all  the  time,  or  otherwise? 
A.  Just  the  same. 

Q.   Did  you  know  David  B.  Date?     A.  Not  personally. 

Q.  You  didn't  know  him  personally?     A.  I  did  not. 

Q.   Js  he  dead  now?     A.  He  is. 

Q.  Do  you  know  what  relation  he  was  to  your  husband,  Mr. 
Spencer,  if  any?     A.  Half  brother. 
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Q.  Do  you  know  Mrs.  Helen  Date  Tiffany?     A.  Not  personally. 

Q.  Do  you  know  what  relation  she  is  to  your  husband?  A. 
Half  sister. 

Q.  She  is  a  half  sister  of  your  husband's?     A.  Yes. 

Q.  And  she  is  a  sister  of  the  David  B.  Date  that  I  asked  you 
about?     A.  Yes. 

Q.  Is  that  so?     A.  That  is  so. 

Q.  Do  you  know  what  your  husband's  mother's  name  was? 
A.  Mary  Hughes  Date  Spencer. 

Q.  Do  you  know  where  this  Mrs.  Tiffany  is?     A.  Yes. 

Q.  Where  is  she?     A.  In  the  Worcester  Asylum. 

Q.  And  Mr.  Spencer's  —  your  husband's  —  mother  is  dead,  is 
she?     A.  She  is  dead,  yes. 

Q.  Do  you  know  of  any  other  spells  of  Bertram's  now  that 
you  have  not  told  me?  A.  Not  that  I  recall  at  the  present 
moment. 

Mr.  Stapleton.     You  may  inquire. 

Cross-examination. 

Q.  (by  Mr.  Callahan).  I  shall  be  as  brief  as  possible  with 
you,  Mrs.  Spencer.     A.  Thank  you. 

Q.  Would  you  like  to  sit  down?  A.  If  you  are  ready  to 
question  me. 

Q.  I  desire  to  show  you  at  this  time  a  letter  signed  Bertram 
G.  Spencer,  and  ask  you  if  you  recognize  the  handwriting.  A. 
I  do;  I  recognize  the  handwriting. 

Q.  And  is  that  Bertram's  handwriting?     A.  That  is  Bertram's. 

Mr.  Callahan.  I  would  like  to  have  this  marked  for  identi- 
fication; I  do  not  offer  it  yet. 

Letter  dated  September  24,  1901,  marked  "A  for  Identifi- 
cation.   F.  H.  B." 

Q.  I  show  you  another  letter  signed  by  B.  G.  Spencer,  and  to 
distinguish  it  from  the  first  I  will  say  that  it  is  dated  June  9, 
1903,  and  I  will  ask  you  if  you  recognize  the  handwriting  [show- 
ing a  paper  to  witness]?     A.  That  is  Bertram's. 

Q.  That  is  Bertram's  handwriting?     A.  Yes. 

Mr.  Callahan.     I  will  have  that  marked  for  identification. 

The  letter  referred  to,  signed  by  B.  G.  Spencer,  dated  June  9, 
1903,  was  marked  "B  for  identification.     J.  P.  F." 
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Q.  Did  Bertram  write  letters  to  you  while  he  was  confined  at 
the  jail  at  Springfield?     A.  Yes. 

Q.  Have  you  those  letters  with  you,  Mrs.  Spencer?  A.  I 
haven't  them  with  me.  I  suppose  they  are  in  the  lawyer's 
hands. 

Q.  And  you  are  willing,  if  they  are  desired,  to  have  them 
produced?     A.  Why,  certainly. 

Q.  Now,  when  Bertram  was  born,  June  9,  1881,  he  was  fully 
developed,  and  to  all  outward  appearances  a  perfectly  normal 
child  of  nine  and  a  half  pounds?     A.  He  was. 

Q.  And  up  to  the  age  of  one  year  he  showed  no  unusual 
characteristics?     A.  Xo,  sir. 

Q.  As  I  understand  you  the  first  chastisement  to  which  his 
father  subjected  him  was  when  as  an  infant  he  commanded  him 
to  stop  crying  after  putting  a  dish  out  of  Bertram's  reach  at  the 
table?     A.  Yes;  just  before  his  first  year  or  thereabouts. 

Q.  And  because  Bertram  did  not  obey  the  command  his  father 
spanked  him?     A.  Yes,  sir. 

Q.  The  second  one  you  referred  to,  I  believe,  was  inflicted 
because  Bertram  touched  something,  —  touched  a  book  on  the 
center  table  after  he  had  been  told  not  to?     A.  Yes. 

Q.   And  his  father  punished  him  for  it?     A.  Yes. 

Q.  The  third  episode  was  when  he  was  trying  to  repeat  the 
prayer,  "  Now  I  lay  me  down  to  sleep"?     A.  Yes. 

Q.  And  his  father  stood  over  him  with  a  stick  trying  to  force 
him  to  remember  the  prayer?     A.  Yes. 

Q.  Did  he  in  fact  punish  him?  A.  He  struck  him  with  a 
stick. 

Q.  The  fourth  punishment  was  inflicted  —  and  by  that  I  refer 
to  the  time  he  tied  the  boy's  hands  behind  his  back  and  placed 
his  head  on  the  chopping  block  —  because  he  had  set  fire  to  some 
leaves  in  the  back  yard?     A.  Yes. 

Q.  Near  to  the  woodshed?     A.  Yes. 

Q.  And  you  have  already  said,  have  you  not,  Mrs.  Spencer  — 
A.  I  have. 

Q.  —  that  his  father  being  afraid  of  fire,  took  this  way  to 
impress  upon  the  boy's  mind  that  he  must  never  do  it  again? 
A.  Yes. 

Q.  The  fifth  punishment  was  inflicted  because  he  had  stolen  a 
knife  from  X.  C.  Barker?     A.  Yes. 

Q.  And  his  father  punished  him  for  the  theft?     A.  Yes. 

Q.  And  the  next  one,  the  sixth,  when  he  took  him  out  into 
Mack's  woods  and  tied  him  to  a  tree?     A.  He  was  thirteen. 
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Q.  But  I  am  taking  them  in  order,  the  number;  you  are  right, 
he  was  thirteen.     A.  Yes. 

Q.  He  brought  him  out  in  the  woods  and  tied  him  to  a  tree 
at  that  time  because  Bertram  had  loosened  the  bars  of  the 
pasture  and  allowed  the  Jersey  cow  to  get  out,  and  the  cow  had 
eaten  some  plums  which  caused  her  to  die?  A.  He  didn't  know 
that  Bertram  loosened  the  bars. 

Q.  But  the  cow  died?     A.  The  cow  died. 

Q.  And  your  husband  believed  it  was  on  account  of  these 
stones  which  she  had  taken  into  her  stomach?     A.  He  did. 

Q.  You  have  spoken  about  that,  —  that  that  punishment  was 
to  teach  Bertram  to  be  more  careful  when  he  left  things  for  the 
night,  although  Mr.  Spencer  didn't  know  that  Bert  was  at  fault 
for  the  bars  being  fastened  insecurely?     A.  Yes. 

Q.  And  the  seventh  punishment,  when  he  drove  the  minister's 
horse,  was  inflicted  because  Bert  didn't  arrive  at  the  time  that 
Mr.  Spencer  told  him  to  arrive,  was  it  not?  A.  There  was  a 
punishment  before  that. 

Q.  I  am  taking  them  in  the  order  in  which  you  testified  to 
here;  do  not  mean  now  with  reference  to  the  age.  A.  Not  with 
reference  to  the  age. 

Q.  Not  with  reference  to  the  age.  A.  Well,  that  is  right, 
what  you  asked  me. 

Q.  And  then  on  another  occasion,  which  I  will  refer  to  as  the 
eighth  episode,  his  father  required  him  to  make  the  trip  to  sell 
his  papers  in  one  hour  and  appear  at  the  house  at  that  time, 
did  he  not?     A.  Yes. 

Q.  Bert  didn't  appear  at  the  house  until  6  o'clock,  just  as  Mr. 
Spencer  came  to  supper?     A.  Yes. 

Q    And  Mr.  Spencer  punished  him?     A.  He  did. 

Q.  The  ninth  occurred  in  a  buggy  when  they  were  driving, 
when  Bert  put  his  hand  on  the  back  of  the  seat?     A.  Yes. 

Q.  And  his  father  hit  him  a  stinging  blow  on  the  face?     A.  Yes. 

Q.  And  when  the  revolvers  were  used  by  them,  Mr.  Spencer 
came  home  and  found  that  the  boy  had  returned  to  the  house, 
am  I  right  about  that,  —  after  he  had  left  supposedly  for  good? 
If  I  am  wrong,  you  correct  me.  A.  He  jumped  from  the  wagon 
and  ran  out  through  the  barn  and  down  into  the  woods  to  get 
away  from  his  father  because  his  father  had  a  revolver  in  his 
hand. 

Q.  Well,  at  that  time  Bert  had  left  the  house,  hadn't  he?  He 
had  left  the  home  at  that  time?  A.  Oh,  no.  He  started  from 
the  house  that  morning  when  his  father  had  gone  to  the  store. 
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Q.  You  are  referring  now  to  the  buggy  episode?  A.  Yes, 
sir. 

Q.  And  now  coming  to  the  time  when  Mr.  Spencer  arrived 
home  and  found  Bert  there,  —  after  Bert  had  left  home,  —  do 
you  recall  that  episode?  A.  Yes,  but  that  is  not  in  connection 
with  that  incident. 

Q.  No,  that  is  right;  but  I  am  now  discussing  that.  A.  Yes. 
I  remember  several  times  when  he  arrived  home;  if  you  will 
specify,  please. 

Q.  Bertram  loved  his  home  as  a  boy?  A.  He  loved  his  mother 
and  his  sister  and  his  brother. 

Q.  And  was  very  fond  of  remaining  at  home?     A.  Yes. 

Q.  In  your  opinion,  to  a  very  unusual  extent?     A.  Yes. 

Q.  And  it  was  difficult  for  him  to  stay  away  from  home?  A. 
It  was. 

Q.  "When  he  went  away  to  Providence  he  became  lonesome  and 
wanted  to  come  back?     A.  Yes. 

Q.  And  later,  when  he  was  in  Norwich,  he  wanted  to  come 
back?     A.  He  wanted  to. 

Q.  And  when  he  was  in  the  navy  he  still  wanted  to  come  back 
home?     A.  He  wanted  to  come  back. 

Q.  And  even  when  he  went  to  New  Haven  he  wanted  to  come 
back?     A.  He  wanted  to  come  back. 

Q.  And  when  he  went  into  the  navy  and  enlisted  he  was 
homesick?     A.  He  wanted  to  come  home. 

Q.  And  he  wanted  to  come  home.  Your  husband  and  you 
have  lived  together  at  your  home  in  Lebanon  ever  since  your 
marriage?     A.  Yes,  with  the  exception  of  two  years. 

Q.  He  has  always  discharged  the  duties  of  the  head  of  the 
house,  supported  the  family?     A.  Yes,  sir. 

Q.  Your  husband,  up  to  a  very  recent  period,  was  a  business 
man  in  Lebanon?     A.  Yes. 

Q.  He  owned  and  ran  the  largest  store  in  the  village?  A. 
Yes. 

Q.  Has  he  since  retired  from  business?     A.  Yes. 

Q.  How  long  ago?     A.  Seven  years,  as  I  remember  it. 

Q.  And  is  now  a  man  of  leisure?     A.  He  is  on  a  farm. 

Q.  Running  a  farm?     A.  Running  a  farm. 

Q.  And  do  you  live  on  that  farm?     A.  Yes. 

Q.  And  did  you  live  on  that  farm  while  he  ran  the  store?  A. 
Yes.     Not  all  the  time. 

Q.  Not  all  the  time?  A.  Not  all  the  time.  The  last  three  or 
four  years  before  he  sold  out  we  moved  to  the  farm. 
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Q.  And  while  he  was  in  business  he  dealt  in  general  merchan- 
dise?    A.  General  merchandise. 

Q.  Dry  goods,  groceries,  boots,  shoes  and  rubbers  —  A. 
Yes. 

Q.  —  flour,  feed  and  harnesses,  hardware,  farm  machinery, 
paints,  oils  and  varnish,  oilcloths  and  carpets,  pumps  and  wind- 
mills, lime,  laths,  brick,  cement  and  fertilizers?     A.  He  did. 

Q.  While  I  think  of  it  at  this  time,  Mrs.  Spencer,  do  you  recall 
saying  something  about  a  woman  named  Mrs.  Briggs,  I  believe, 
reporting  to  you  that  Bertram  was  very  despondent  while  at  her 
house?     A.  Yes. 

Q.  Where  was  that;  was  that  in  Norwich?  A.  At  15  Penob- 
scot Street,  Norwich. 

Q.  She  is  now  dead,  I  think  you  said?     A.  She  is  now  dead. 

Q.  Do  you  know  any  of  the  members  of  her  family  or  any  of 
her  relatives?  A.  Why,  not  personally,  only  as  I  met  her 
husband  at  that  time  in  the  house. 

Q.  Have  you  since  met  any  of  her  relatives?     A.  I  have  not. 

Q.  You  know  of  nobody  who  is  related  to  her  or  her  hus- 
band? A.  Why,  he  had  a  brother  who  worked  in  my  husband's 
store. 

Q.  And  do  you  know  him?  A.  I  never  have  seen  him  since 
he  left  the  store. 

Q.  Have  you  seen  any  of  his  relatives?  A.  I  never  have  seen 
any  of  his  relatives  with  the  exception  of  this  Mr.  Briggs  that 
I  saw  yesterday  here  in  Springfield. 

Q.  Whom?     A.  This  Mr.  Briggs  of  whom  I  speak. 

Q.  Whom  you  saw  yesterday?  A.  I  never  have  seen  him  up 
to  yesterday. 

Q.  What  Mr.  Briggs  is  that?  A.  That  is  where  Bertram  was 
at  that  time. 

Q.  You  saw  him  yesterday,  —  Mr.  Briggs?  A.  Saw  him 
yesterday. 

Q.  He  is  here  now,  is  he?     A.  He  is  here  now;  yes,  sir. 

Q.  Mrs.  Briggs  at  that  time  also  told  you  —  and  I  believe 
you  weren't  interrogated  about  it  and  I  will  now  ask  you 
about  it  —  that  Bertram  was  drunk  at  that  time,  didn't  she? 
A.  Yes,  he  was. 

Q.  And  the  next  day  that  he  was  taken  to  court  for  intoxi- 
cation?    A.  He  was  taken  that  night. 

Q.  What  is  that?     A.  The  night  that  he  rushed  out. 

Q.  That  was  the  next  day  that  he  was  despondent,  wasn't  it? 
A.  No.     He  was  despondent  at  the  time  he  ran  out. 
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Mr.  Stapleton.  I  object  to  that  your  Honor,  that  question 
on  intoxication. 

The  Court.  What  is  the  objection?  The  question  was 
whether  he  was  despondent  the  next  day.  Has  that  question 
been  answered? 

[The  answer  is  read  by  stenographer.] 

Mr.  Callahan.  She  testified  that  Mrs.  Briggs  told  her  he 
was  drunk. 

The  Court.     There  is  no  question  pending  on  that,  is  there? 

Mr.  Stapleton.  I  will  ask  your  Honor  to  strike  that  out,  — 
taken  into  court  the  next  day. 

Mr.  Callahan.  Strike  out  what?  My  question  was,  Did 
Mrs.  Briggs  tell  you  he  was  taken  to  court  the  next  day? 

The  Witness.     She  did  not. 

Mr.  Stapleton.  I  ask  you  to  read  that  question,  Mr. 
Stenographer. 

Mr.  Callahan.     She  has  answered  it,  so  what  is  the  use? 

The  Court.  Well,  it  is  so  near  the  time  for  adjournment  that 
we  will  stop  now. 

Mr.  Callahan.     That  is  all  for  the  present,  Mrs.  Spencer. 

The  Court.     The  officers  will  step  forward  and  be  sworn. 

The  officers  were  sworn  to  take  charge  of  the  jury. 
Adjourned  at  1  o'clock  to  2  o'clock  p.m. 


AFTERNOON   SESSION. 

Thursday,  November  16,  1911. 

The  court  came  in  at  2.05.  The  jury  was  polled  and  the 
prisoner  responded  to  the  calling  of  his  name. 

Mrs.  Katie  E.  Spencer  —  resumed. 
Cross-examination  —  continued. 

Q.  (by  Mr.  Callahan).  Just  a  very  few  more  questions,  Mrs. 
Spencer.  When  Bertram  lived  at  home  in  Lebanon  did  he  have 
some  occupation?     A.  Helped  in  his  father's  store;  he  was  there. 

Q.   What  did  he  do  at  the  store?     A.  Helped  wait  on  customers. 

Q.  And  did  your  husband  use  a  delivery  wagon  in  his  business? 
A.  Yes. 

Q.  Bertram  drove  that?     A.  He  did. 

Q.  To  deliver  goods?     A.  Yes. 
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Q.  You  accompanied  Bertram  to  Boston,  I  think  you  said 
when  he  enlisted  first?     A.  I  did. 

Q.  Were  you  there  until  after  he  had  passed  the  examina- 
tion? 

Mr.  Stapleton.     I  object  to  that. 

The  Court.     She  may  answer  yes  or  no. 

Mr.  Stapleton.  I  submit  that  the  question  of  whether  he 
passed  or  not  — • 

Q.  I  will  ask  this  question:  Do  you  know  whether  he  did  pass 
the  examination? 

Mr.  Stapleton.     I  object  to  that. 

The  Court.     She  may  answer  that  question. 

The  Witness.     He  passed  at  that  time,  yes. 

Mr.  Stapleton.     I  ask  to  have  the  question  stricken  out. 

The  Court.     Well,  it  is  an  affirmative  answer. 

Mr.  Stapleton.     It  wasn't  responsive. 

The  Court.     All  except  "yes"  may  be  stricken  out. 

Q.  Now,  what  was  the  age  of  Grandfather  Spencer  when  he 
died  in  the  asylum?  A.  I  couldn't  state  that;  the  certificate 
shows. 

Q.  Perhaps  I  could  help  you  by  a  suggestion;  was  he  about 
eighty-three  or  four?     A.  He  was  eighty,  or  thereabouts. 

Q.  And  how  long  before  he  died  was  he  committed  to  that 
asylum?     A.  As  to  that,  I  could  not  say. 

Q.  As  a  matter  of  months  could  you  tell  us?  Was  it  a  few 
months?  A.  Why,  if  I  was  to  say,  I  should  say  more  than 
that;  still,  I  am  not  positive;  I  could  not  answer  the  question, 
not  positively. 

Q.  I  won't  ask  you  to  try  to  be  accurate,  but  in  a  general  way, 
about  how  long,  as  you  recall  it,  was  it?  A.  Why,  as  I  remember 
it,  over  a  year;  it  may  have  been  longer  than  that. 

Q.  That  will  be  satisfactory,  Mrs.  Spencer.  A  letter  was 
introduced  in  evidence  from  a  Mr.  Tilley,  addressed  "  Cousin 
Will;"  was  that  addressed  to  your  husband?  A.  Addressed  to 
my  husband. 

Q.  And  Mr.  Tilley  was  a  cousin  of  your  husband?  A.  No, 
was  a  cousin  of  mine. 

Q.  WTas  a  cousin  of  yours?     A.  Yes. 

Q.  Now,  while  Bertram  was  under  your  care  at  Lebanon  he 
had  the  doctor  on  at  least  two  occasions,  as  I  recall  it,  when  he 
took  the  laudanum?     A.  Yes. 

Q.  And  when  he  received  the  injury  from  shooting  the  gun? 
A.  Yes. 
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Q.  Were  there  any  other  occasions  that  you  now  recall  when 
he  had  a  doctor  on  account  of  any  injuries?  A.  Yes,  at  the 
time  of  three  and  a  half  years  or  thereabouts,  when  his  head  was 
hurt. 

Q.  Who  was  the  doctor?     A.  The  late  W.  P.  Barber. 

Q.  Your  husband  is  an  active  member  of  the  Congregational 
Church  at  Lebanon  is  he  not?     A.  Yes. 

Q.  And  is  connected  with  the  Sunday  school?     A.  He  has  been. 

Q.  In  what  capacity?     A.  Superintendent. 

Q.   And  up  to  what  time?     A.  Last  Sunday. 

Q.  When  was  he  made  superintendent?  A.  About  a  year  ago, 
as  I  remember  it. 

Q.  Since  March  31,  1910?  A.  I  couldn't  say  as  to  the  exact 
date,  but  thereabouts. 

Q.  And  he  still  continues  to  act  as  superintendent  of  the 
Sunday  school?     A.  He  has  up  to  within  — 

Q.  Now,  just  one  more  matter,  Mrs.  Spencer.  I  show  you  a 
paper  entitled,  "Application  for  Admission  to  Mount  Hermon 
School,  Mount  Hermon,  Mass.,"  and  draw  your  attention  to 
some  writing  on  the  back  of  that  paper;  will  you m examine  the 
writing?     A.   [Witness  examines  paper.]     Yes. 

Q.  Whose  writing  is  that?     A.  Mine. 

Q.  And  you  of  course  are  familiar  with  the  fact  that  that  is 
an  application  for  admission?     A.  Why,  it  looks  to  be. 

Q.  You  read  it  at  the  time,  I  suppose?  A.  Undoubtedly;  I 
have  no  recollection  as  to  that. 

Paper  marked  "C"  for  identification. 

The  Court.     [After  a  pause.]     Call  the  next  witness. 

Charles  A.  Gager  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Stapleton).  What  is  your  full  name?  A. 
Charles  A.  Gager. 

Q.  Where  do  you  live?     A.  In  Norwich,  Connecticut. 

Q.   How  long  have  you  lived  there?     A.  About  fourteen  years. 

Q.  Did  you  live  at  Lebanon,  Connecticut,  at  some  time?  A. 
No,  sir,  I  lived  —  I  lived  at  Bosworth,  an  adjoining  town. 

Q.  Were  you  up  at  Lebanon,  Connecticut,  at  a  dance  one 
night,  when  the  defendant  —  oh,  do  you  know  the  defendant, 
Bertram  G.  Spencer?     A.  Yes,  sir. 
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Q.  Were  you  at  Lebanon,  Connecticut,  one  night  at  a  dance 
when  the  defendant  was  there?     A.  I  was. 

Q.  Did  you  see  him  do  anything  during  an  intermission  — 

Mr.  Swift.     When  was  it? 

Q.  When  was  that?  A.  Why,  I  couldn't  say  just  how  long 
ago  it  was.  It  might  have  been  six  years  and  it  might  have 
been  ten.     I  have  no  way  of  remembering,  no  way  of  knowing. 

Q.  Did  you  see  him  do  anything  at  an  intermission  during  that 
dance?  A.  Why,  I  heard  rather  of  a  heated  argument  and  I 
saw  a  revolver  drawn;  I  saw  a  man  hit  him.  I  couldn't  say 
who  it  was. 

Q.  Who  drew  the  revolver,  do  you  know?     A.  Spencer. 

Mr.  Stapleton.     You  may  inquire. 

Cross-examination. 

Q.  (by  Mr.  Callahan).  Are  you  related  in  any  way  to  Mrs. 
Spencer  or  Mr.  Spencer?  A.  Not  that  I  know  of;  very  distant, 
if  any. 

Q.  You  saw  somebody  hit  Spencer,  did  I  understand  you  to 
say?     A.  I  did  as  he  drew  the  gun. 

Q.  And  he  drew  a  revolver?  A.  He  had  drawn  the  revolver 
first. 

Q.  Yes;  but  he  didn't  shoot  anybody?     A.  No. 

Re-direct  Examination. 
Q.  (by  Mr.  Stapleton).  Did  you  see  anybody  do  anything 
to  the  revolver  in  the  nature  of  taking  it  from  him?  A.  Why, 
this  man  that  hit  him,  I  should  say,  stooped  over  and  picked  up 
the  revolver.  This  is  a  good  while  ago  and  I  paid  very  little 
attention  to  it  after  it  was  over,  and  I  don't  remember  the 
circumstances,  all  of  them. 

Dr.  Edwin  Lord  Danielson  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Stapleton).  What  is  your  full  name?  A.  Edwin 
Lord  Danielson. 

Q.  And  what  is  your  occupation?     A.  A  physician. 

Q.  How  long  have  you  practiced,  Doctor?  A.  Since  the  fall 
of  '83. 

Q.  And  where  do  you  practice?     A.  In  Lebanon,  Connecticut. 

Q.  Do  you  know  the  defendant  in  this  case,  Bertram  G. 
Spencer?     A.  Yes. 
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Q.  How  long  have  you  known  him?  A.  Oh,  for  twenty  years, 
I  should  say,  or  more. 

Q.  Did  you  treat  him  at  some  time?     A.  Yes. 

Q.  Did  you  treat  him  for  laudanum  poisoning?     A.  I  did. 

Q.  "When  was  that,  as  near  as  you  can  recall,  Doctor?  A.  In 
May  —  May  2,  I  think  —  about  1900. 

Q.  When  were  you  called,  what  time  of  the  day  or  night?  A. 
In  the  latter  part  of  the  afternoon,  4  or  5  o'clock. 

Q.  What  did  you  find  his  condition  to  be?  A.  He  was  un- 
conscious. 

Q.  What  were  his  symptoms?  A.  He  couldn't  be  aroused,  — 
breathing  very  heavily. 

Q.  What  diagnosis  did  you  make?     A.  Of  laudanum  poisoning. 

Q.  Did  you  have  any  other  reasons  for  making  that  diagnosis 
than  those  you  have  given?  A.  They  showed  me  a  bottle  that 
had  contained  laudanum  that  was  empty. 

Q.  How  large  a  bottle  was  that?     A.  About  a  4-ounce  bottle. 

Q.  Were  there  any  marks  or  signs  of  laudanum  left  in  the 
bottle  which  would  indicate  in  any  measure  how  much  laudanum 
had  been  in  the  bottle?     A.  Xo,  sir. 

Q.  Whether  or  not  you  could  smell  upon  the  defendant  the 
laudanum?     A.  Not  at  first. 

Q.   Could  you  later?     A.  I  did  later. 

Q.  What  treatment  was  administered?  A.  It  was  to  empty 
the  stomach. 

Q.  Did  you  empty  the  stomach?     A.  We  did. 

Q.  When  you  emptied  the  stomach,  whether  or  not  you  could 
smell  the  laudanum?  A.  Smell  the  laudanum  very  plain,  — 
very  perceptible. 

Q.  From  what  you  saw  how  large  a  quantity  of  laudanum 
should  you  say  he  had  taken?     A.  We  have  to  guess  at  that. 

Q.  What  is  it?     A.  There  was  no  way  of  determining. 

Q.  How  long  did  you  stay  in  attendance  upon  him?  A.  Two 
or  three  hours;  I  don't  remember  exactly. 

Q.  During  that  time  was  he  conscious?     A.  Xo. 

Q.  W  hat  do  you  say  as  to  whether  or  not  it  was  a  severe  case 
of  poisoning?     A.  Yes. 

Q.  Did  any  other  physician  or  surgeon  attend  upon  him  with 
you?     A.  Yes.     Dr.  X.  L.  Drake. 

Q.  Do  you  know  his  address?  A.  I  don't  know;  it  is  some- 
where in  Xew  York  State. 

Q.  Is  it  Little  Falls,  Xew  York,  if  you  know?  A.  Might  be; 
I  couldn't  tell  you. 
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Q.  Did  you  see  the  defendant  at  other  times,  from  time  to 
time  in  Lebanon?     A.  I  have  no  remembrance  of  treating  him. 

Q.  No,  but  I  mean  did  you  see  him  to  talk  to  at  various 
times?     A.  After  this,  —  in  this  case? 

Q.  Yes.     A.  No,  I  didn't  see  him  any  more. 

Q.  I  do  not  mean  in  that  treatment,  but  did  you  in  Lebanon 
see  the  defendant  on  the  street  and  talk  with  him?  A.  I  did 
see  him  occasionally,  but  I  haven't  any  special  remembrance. 

Q.  From  what  you  saw  of  him  what  can  you  say  with  regard 
to  his  mental  condition? 

Mr.  Callahan.     Wait  a  minute.     I  object  to  that. 

The  Witness.     That  he  was  — 

The  Court.  Wait  a  moment.  He  says  that  he  has  no 
recollection  of  having  seen  him  and  having  talked  with  him. 

Mr.  Stapleton.  He  said  he  recalls  of  talking  with  him  from 
time  to  time  and  that  he  had  treated  him. 

The  Court.  It  does  not  appear  that  he  ever  treated  him  but 
once. 

Mr.  Stapleton.  But  he  has  talked  with  him  at  various  times, 
may  it  please  your  Honor. 

Mr.  Swift.     He  says  he  doesn't  remember  it. 

The  Court.     I  exclude  the  question. 

Mr.  Stapleton.     Does  your  Honor  exclude  it? 

The  Court.     Yes. 

Mr.  Stapleton.     Will  your  Honor  save  my  exception? 

The  Court.     Yes. 

Q.  How  frequently  should  you  say  that  you  saw  him  in 
Lebanon?  A.  Until  he  moved  away,  I  don't  remember  the 
year.  He  hadn't  lived  in  Lebanon  continuously  since  that  time, 
you  know.     I  forgot  the  year  he  left. 

Q.  But  until  that  time  how  frequently  did  you  see  him?  A. 
Why,  occasionally,  as  we  met  traveling  around  the  town,  that  is  all. 

Q.  How  often  would  that  be?  A.  It  might  be  either  a  day 
and  it  might  be  once  in  three  or  four  days. 

Q.  Did  you  from  time  to  time  have  a  talk  with  him  or  con- 
versation of  some  sort?     A.  Somewhat. 

Q.  You  may  wait  before  answering  this  question,  Doctor: 
What  was  your  opinion  as  to  his  mental  condition  at  that  time? 

Mr.  Callahan.     I  object  to  that. 

The  Witness.     That  it  was  — 

The  Court.  Wait  a  moment.  Do  not  answer  until  the 
question  has  been  passed  upon.  If  this  witness  was  the  family 
physician  of  the  prisoner  he  would  be  entitled  to  testify,  giving 
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an  opinion  as  to  his  mental  condition,  although  he  was  not  an 
expert  on  mental  diseases.  He  has  only  treated  him  once  and 
then  for  a  period  of  about  two  hours.  It  seems  to  me  that 
under  those  circumstances  he  could  not  be  said  to  be  his  family 
physician,  and  there  is  no  evidence  in  the  case  tending  to  show 
that  the  witness  has  any  experience  or  has  made  any  special 
study  of  mental  diseases  to  make  him  competent  as  a  witness, 
aside  from  the  fact  of  not  being  the  family  physician. 

Mr.  Stapletox.  There  is  evidence  in  the  case  that  he  is  a 
physician,  and  has  practiced  medicine  for  a  great  many  years, 
may  it  please  your  Honor.  He  treated  the  defendant  upon  an 
occasion  when  his  attention  would  naturally  be  attracted  to  the 
defendant's  mental  condition,  so  that  thereafter  it  would  form  a 
natural  subject  of  observation  to  a  trained  physician.  He  has 
talked  to  the  defendant,  he  says,  sometimes  every  day  and  some- 
times every  three  or  four  days  on  the  street.  He  has  observed 
him. 

The  Court.  I  take  it  that  a  physician,  however  eminent  he 
may  be  in  his  profession  generally,  is  not  competent  to  express 
an  opinion  upon  a  person's  mental  condition  unless  it  has  ap- 
peared that  he  has  had  some  special  experience  in  that  line. 

Mr.  Stapletox.  I  am  not  asking  him  a  hypothetical  question, 
may  it  please  your  Honor,  assuming  certain  facts  are  as  stated, 
but  as  to  what  he  observed.  It  seems  to  me  it  is  plainly  com- 
petent. 

The  Court.  He  is  not  allowed  to  express  any  opinion  on  his 
mental  condition  unless  he  is  qualified  to  express  that  opinion, 
and  the  fact  that  he  has  seen  him  frequently,  if  he  has  not 
attended  him  and  is  not  the  family  physician,  that  does  not 
make  him  competent. 

Mr.  Stapletox.     He  says  he  has  attended  him. 
The  Court.     Only  on  one  occasion. 
Mr.  Callahan.     And  then  he  was  unconscious. 
The  Court.     It  seems  to  me  that  it  is  clearly  incompetent. 
Mr.  Stapletox.     It  seems  to  me  that  it  is  competent,  your 
Honor.     The  Court  of  this  State  has  never  gone  so  far  as  to  ex- 
clude a  statement  of  a  physician  where  the  evidence  has  been 
such   as   it  is   here.     It  has  been   excluded   where  he  has   never 
treated  the  man  and  has  never  treated  any  case  of  insanity  but 
always  turned  that  over  to  somebody  else. 

The  Court.  Do  you  offer  this  evidence  on  the  ground  that 
he  is  an  expert  on  mental  diseases,  or  on  the  ground  that  he 
has  been  the  prisoner's  family  physician? 
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Mr.  Stapleton.  He  has  been  qualified  sufficiently  as  family 
physician  within  the  meaning  of  that  expression  as  used  in  some 
decisions,  —  that  a  family  might  have  a  great  many  physicians 
during  the  course  of  many  years,  on  proof  that  he  has  doctored 
the  family  repeatedly,  not  exclusively,  but  with  other  doctors 
from  time  to  time. 

The  Court.  The  right  to  allow  a  family  physician  to  testify 
and  give  an  opinion  as  to  a  person's  mental  condition,  I  take  it, 
is  based  upon  the  theory  that  by  reason  of  having  seen  him 
frequently  and  having  studied  his  make-up;  and  knowing  his 
characteristics,  that  by  reason  of  his  familiarity  with  a  person  he 
is  excepted  from  the  general  rule,  and  allowed  to  express  an 
opinion,  although  he  has  had  no  special  experience  in  that  line. 
Now,  this  witness,  — ■  he  saw  the  prisoner,  as  a  physician,  on  one 
occasion  when  he  was  unconscious,  and  he  attended  him,  I  think 
he  said,  for  about  two  hours.  It  seems  to  me  that  such  an 
experience  as  that  would  not  give  the  witness  any  special 
knowledge  of  the  patient  and  would  not  make  him,  within  the 
meaning  of  the  law,  what  is  termed  the  family  physician.  And 
so  far  as  his  having  seen  him  on  the  street  is  concerned,  he 
might  have  met  him  every  day  in  his  life  and  talked  to  him 
constantly,  but  if  he  hadn't  treated  him  and  was  not  his  fam- 
ily physician  he  couldn't  give  an  opinion  as  to  his  mental 
capacity,  unless  it  was  shown  that  he  had  made  a  special 
study  of  mental  diseases.  So  it  seems  to  me  that  the  evidence 
is  incompetent. 

Mr.  Stapleton.     Will  your  Honor  save  my  exception  to  it? 

The  Court.     Yes. 

Q.  Did  you  call  at  —  from  time  to  time  at  the  defendant's 
house?     A.  Yes. 

Q.  For  what  purpose?  A.  Treating  some  member  of  the 
family,  I  think. 

Mr.  Stapleton.     I  offer  the  same  question. 

Q.  And  did  you  at  any  of  these  visits  from  time  to  time  see 
the  defendant  there?     A.  I  did. 

Mr.  Stapleton.     I  offer  the  same  question. 

Mr.  Callahan.  We  still  object.  I  don't  think  that  clears  the 
situation. 

The  Court.  In  the  absence  of  any  evidence  that  he  ever  saw 
him  and  treated  him  or  was  his  family  physician  on  but  one 
occasion  I  exclude  the  evidence. 

Q.  Did  you  ever  treat  him  professionally  on  any  other  oc- 
casion?    A.  I  have  no  remembrance  of  it. 
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Q.  Have  you  treated  other  members  of  the  family,  of  his 
family?     A.  Yes,  sir. 

Mr.  Stapletox.  I  now  make  the  offer  of  the  same  question, 
if  your  Honor  please. 

Mr.  Callahan.     And  the  Commonwealth  objects. 

The  Court.  It  doesn't  seem  to  me  he  is  competent  to 
testify. 

Mr.  Stapletox.  The  question  is,  what  is  his  opinion  of  his 
mental  condition. 

The  Court.  I  will  exclude  the  question,  and  save  your  ex- 
ception. 

Cross-examination. 

Q.  (by  Mr.  Callahax).  Doctor,  I  hand  you  a  paper  entitled, 
"Medical  Examiner's  Certificate  of  Candidate  for  Admission  to 
Mt.  Hermon  School,"  and  ask  you  whose  writing  that  is  on  that 
paper.  Examine  that;  take  your  time  about  it  [hands  paper  to 
witness].     A.  Yes.     I  filled  it  out. 

Q.  That  is  your  writing?     A    That  is  my  writing,  yes. 

Q.  And  this  is  your  signature,  "E  L.  Danielson,  M.D., 
Medical  Examiner"?     A.  Yes. 

Q.  Address,  "Lebanon,  Connecticut"?     A.  Yes. 

Q.  And  it  is  dated  September  23,  1901?  A.  Yes.  I  filled  out 
that  as  it  is  written  there. 

Q.  And  it  is  written,  "September  23,  1901"?  A.  That  is  my 
writing. 

Mr.  Stapletox.     That  is  for  identification  only? 

Mr.  Callahan.  No.  I  am  going  to  examine  him  on  it. 
You  can  have  it  later,  if  you  want  it. 

Mr.  Stapletox.     Then  I  object  to  it. 

Mr.  Callahax.  I  haven't  offered  it.  What  do  you  object  to? 
I  haven't  offered  it  yet. 

Mr.  Stapletox.     Well,  I  thought  you  were  going  to  offer  it. 

Mr.  Callahax.     I  haven't  offered  it  yet. 

Q.  Just  prior  to  September  23,  1901,  Doctor,  did  you  examine 
this  defendant  for  the  purpose  of  passing  on  his  fitness  to  enter 
the  Mount  Hermon  School?  A.  As  far  as  I  remember,  that  was 
in  my  office. 

Q.  Well,  you  did  so  examine  him?  That  is  what  I  want  to 
bring  out.  A.  I  examined  him.  If  I  filled  that  out,  I  certainly 
did. 

Q.  Let  me  ask  you:  Did  you  say  on  September  23,  1901,  that 
the  name  of  the  applicant  was  Bertram  Gager  Spencer?  A. 
Did  I  say  that? 
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Q.  Yes.  Will  you  look  here,  if  you  want  to?  A.  I  wrote 
it. 

Q.  You  wrote  it.     And  was  that  true?     A.  That  was  true. 

Q.  And  did  you  say  that  his  address  was  Lebanon,  Con- 
necticut, his  nationality  American,  his  color  white,  his  height  5 
feet  103^2  inches,  his  weight  150  and  his  age  twenty?  A.  I  wrote 
all  that  you  see  there. 

Q.  And  that  was  true?     A.  That  was  true  at  the  time. 

Q.  And  did  you  say,  in  answer  to  the  question,  "How  long 
have  you  known  the  applicant  personally?"  "About  fourteen 
years  "?     A.  Yes. 

Q.  Is  that  true?  A.  Yes,  sir.  It  was  true  at  the  time  when 
I  wrote  it. 

Q.  Did  you  say  in  answer  to  the  question,  "Does  his  general 
appearance  indicate  good  health?"     "Yes"?     A.  Yes. 

Q.  And  that  was  true?     A.  That  was  true. 

Q.  Did  you  in  answer  to  the  question,  "  Has  the  applicant  any 
physical  defects?"  say  "No"?     A.  Yes. 

Q.  And  that  was  true?     A.  That  was  true. 

Q.  And  did  you  take  into  consideration,  in  making  that 
answer,  this  note:  "Any  defect  that  will  interfere  with  the 
performance  of  manual  labor  or  with  the  work  of  a  student 
should  be  specially  mentioned."  Just  see  that  note  there.  Did 
you,  Mr.  Danielson?  Just  observe  that  note.  Can  you  make 
it  out?     A.  I  make  it  out. 

Q.  And  did  you  take  that  into  consideration?     A.  Yes. 

Q.  In  answer  to  the  question,  "What  are  they?"  there  is  a 
blank.  "Girth  of  chest  under  vest  at  rest,  353^;  at  full  in- 
spiration, 39;  at  full  expiration,  33^."  Did  you  make  such  a 
statement  as  that?     A.  I  wrote  what  is  written  here. 

Q.  And  that  was  true?     A.  That  was  true. 

Q.  You  will  pardon  me  for  asking  you  that  question,  but  it  is 
necessary.     A.  I  don't  see  the  necessity  of  it. 

Q.  Well  —  A.  It  is  already  written  there.  I  don't  see  any 
necessity  of  asking  me  those. 

Q.  All  right.  In  answer  to  the  question,  "Is  the  respiration 
full,  easy,  regular?"  did  you  say  "Yes"?     A.  I  wrote  it. 

Q.  "Number  per  minute;"  did  ^ou  reply  to  that  question 
"15"?     A.  Sure. 

Q.  And  that  was  true?     A.  That  was  true. 

Q.  In  reply  to  the  question,  "  Murmurs  normal  over  every  part 
of  both  lungs,"  did  you  answer  "Yes"?     A.  Yes. 
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Q.  In  reply  to  the  question,  "Any  indications  of  aay  disease 
of  organs  of  respiration?"  did  you  answer  "Xo"?     A.  Yes. 

Q.   And  that  was  true?     A.  That  was  true. 

Q.  In  reply  to  the  question,  "Is  the  action  of  the  heart  clear, 
uniform,  rhythmic?"  did  you  answer  "Yes"?     A.  Yes. 

Q.  In  answer  to  the  question,  "Is  there  any  indication  of 
disease  of  the  heart  or  blood  vessels?"  did  you  answer  "No"? 
A.  Yes. 

Q.  And  those  two  answers  are  true,  were  true?     A.  Were  true. 

Q.  In  answer  to  the  question,  "Give  rate  and  character  of  the 
pulse,"  did  you  answer,  "Sitting,  70,  standing,  SO"?     A.  Yes. 

Q.  And  that  was  true?     A.  That  was  true. 

Q.  In  answer  to  the  question,  "Are  there  any  indications  of 
disease  or  disorder  of  the  stomach  or  abdominal  organs?"  did  you 
answer  "Xo"?     A.  Yes. 

Q.  Did  that  include  the  intestines,  —  the  abdominal  organs? 
A.  Would  that  include  what? 

Q.  The  intestines?     A.  That  is  usually  supposed  to. 

Q.  And  did  on  that  occasion?  A.  That  was  in  the  abdomen, 
of  course.  Any  organ  in  the  abdomen  is  usually  classed  under 
that  head,  I  think. 

Q.  And  that  did  include  —  would  that  include  the  liver?  A. 
Is  the  liver  in  the  abdomen? 

Q.  I  don't  know.  I  am  asking  you,  Doctor,  just  to  see.  I 
want  to  find  out  where  it  is.     A.  You  ought  to  know. 

Q.  In  answer  to  the  question,  "  Any  evidence  of  successful 
vaccination?"  did  you  answer  "  Xo"?     A.  Yes,  sir. 

Q.  And  that  was  true?     A.  That  was  true. 

Q.  In  answer  to  the  question,  "Is  the  applicant  suffering  from 
rupture?"  did  you  answer  "Xo"?     A.  Yes. 

Q.  And  that  was  true?     A.  That  was  true. 

Q.  Doctor,  in  answer  to  the  question,  "  Is  the  applicant  suffer- 
ing from  any  disease  of  the  nervous  system  (chorea,  epilepsy, 
etc.   '"  did  you  answer  "Xo"? 

Mr.  Stapletox.     I  object.     Just  a  moment. 

Mr.  Callahan.  That  is  not  on  the  mental  condition  or 
soundness.     Diseases  of  the  nervous  system. 

Mr.  Stapletox.     Just  what  is  it,  your  Honor. 

The  COUBT.  Well,  whether  it  is  or  not  depends  upon  whether 
the  answer  is  competent  or  not.  If  it  does  call  for  an  opinion 
as  to  his  mental  condition,  it  is  not  competent;  if  it  doesn't,  it  is. 

Mr.  Callahax.     It  says,  "A  disease  of  the  nervous  svstem." 
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The  Court.  Well,  I  think  it  is  a  matter  of  common  knowl- 
edge that  diseases  of  the  nervous  system  are  not  insanity,  in  the 
ordinary  acceptation  of  the  term. 

Mr.  Stapleton.  Using  that  expression,  "chorea,  epilepsy, 
etc.,"  doesn't  stop  at  the  nervous  system,  neither  did  my  friend's 
question,  your  Honor. 

Mr.  Callahan.  Epilepsy  is  a  distinctive  disease,  which  may 
be  wholly  separate  from  insanity. 

Mr.  Stapleton.     Well,  I  think  that  is  a  matter  of  testimony. 

The  Court.     Well,  I  will  admit  the  question. 

Mr.  Stapleton.     Your  Honor  will  save  my  exception? 

The  Court.  Yes.  One  moment.  In  admitting  that  question 
I  think  I  ought  to  say  to  the  jury  that  if  it  appears  that  the 
answer  involves  an  opinion  of  this  witness  upon  the  prisoner's 
mental  capacity  at  that  time,  then  they  ought  to  disregard  it; 
otherwise,  they  are  entitled  to  consider  it. 

Mr.  Callahan.     I  don't  know  whether  it  is  on  the  record. 

Mr.  Stapleton.     It  was  objected  to.  . 

Q.  I  will  ask  you  again:  Did  you  in  answer  to  the  question, 
"Is  the  applicant  suffering  from  any  disease  of  the  nervous 
system  (chorea,  epilepsy,  etc.)?"  answer  "No"? 

Mr.  Stapleton.     I  wish  to  save  my  rights  on  that  question. 

The  Witness.  If  I  have  been  debarred  from  answering  about 
insanity,  shall  I  call  that  a  disease  of  the  nervous  system? 

Q.  I  am  asking  you,  sir,  if  you  answered  that  question  "No"? 
A.  I  should  want  to  know  whether  that  is  included. 

Q.  You  and  I  won't  argue  that,  Doctor.  Did  you  answer  that 
question  "No"?  A.  I  would  want  to  know  whether  that  was 
included  or  not. 

Q.  Did  youanswer  the  question  "No"?  That  is  what  I  desire 
to  know.  And  the  Court  has  ruled  that  you  may  answer, 
Doctor.  Take  this  and  look  at  it  [handing  paper  to  witness]. 
Did  you  answer  that  question  which  I  have  just  read  to  you 
"No"?     A.  As  I  understood  nervous  diseases  — 

Q.  That  isn't  my  question,  if  you  please,  Doctor.  Did  you 
answer  that  question  "No"?  A.  Well,  I  shan't  answer  the 
question  unless  I  know  what  it  means. 

Q.  I  will  repeat  the  question  to  you:  here  in  print  you  will 
observe  this  language:  "Is  the  applicant  suffering  from  any 
disease  of  the  nervous  system  (chorea,  epilepsy,  etc.)?"  Did  you 
answer  that  question  "No"?     A.  What  does  this  mean? 

Q.  We  won't  argue  what  it  means.  Did  you  answer  it  "No"? 
A.  I  shan't  answer  questions  until  I  know. 
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The  Court.  Well,  Doctor,  do  you  understand  what  he  asks 
you?  Without  reference  to  what  it  does  mean,  he  asks  you 
"whether  you  answered  it  "No"? 

The  Witness.  If  I  understood  that  insanity  was  classed  as  a 
nervous  disease  — 

The  Court.  Without  reference  to  what  the  question  means, 
did  you  write  the  word  "Xo"? 

The  Witness.     I  did. 

Q.  And  was  that  true,  Doctor?     A.  That  was  true. 

Q.  Did  you  then  sign  your  name  under  this  sentence,  "The 
foregoing  are  full  and  true  answers  to  questions  proposed"?  A. 
Yes. 

Mr.  Callahan.     That  is  all. 

Re-dircct  Examination. 
Q.   (by    Mr.  Stapletox).     I    will    ask   you,    Doctor,    did   you 
have   in    mind   insanity   or    mental    defect   when   you   answered 
Question  15,  "Is  the  applicant  suffering  from  any  disease  of  the 
nervous  system  (chorea,  epilepsy,  etc.)?"     A.  I  did  not. 

Re-cross-examination. 

Q.  (by  Mr.  Callahan).  Doctor,  you  didn't  examine  him  on 
the  subject  of  insanity  at  all,  did  you?     A.  At  that  time? 

Q.  At  that  time?     A.  I  did  not. 

Q.  (by  the  Court).  Doctor,  I  understand  that  your  answer 
to  that  question  excludes  any  reference  to  the  prisoner's  mental 
condition  at  that  time?     A.  Yes. 

Q.  And  that  was  not  taken  into  account?  A.  That  was  not 
taken  into  account. 

Mr.  Callahax.  Of  course  we  contend  that  in  so  far  as  he 
says  the  prisoner  was  free  from  nervous  diseases,  that  it  does. 
We  will  contend  that  as  a  matter  of  fact. 

Mr.  Stapletox.  My  friend  got  it  in,  after  your  Honor  ruled, 
that  it  meant  that  it  could  not  be  included.  It  is  somewhat 
irregular. 

Mr.  Callahax.  I  did  not  intend  to  do  anything  irregular, 
but  I  supposed  there  was  not  the  slightest  question  about  it  or 
about  my  right  to  do  that.  It  is  a  condition  that  he  testifies  to 
here  in  this  man's  general  condition;  we  can  use  it  for  what  it  is 
worth. 

The  Court.  I  do  not  think  there  ought  to  be  a  misunder- 
standing about  this.     Do  you  except  to  it? 
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Mr.  Stapleton.     We  except  to  it. 

The  Court.     Do  you  want  the  answer  to  stand? 

Mr.  Stapleton.     Which  answer? 

The  Court.     That  you  excepted  to. 

Mr.  Stapleton.     Do  you  mean,  do  I  want  it  struck  out? 

The  Court.  Yes;  if  you  would  like  it  struck  out  I  think  I 
will  order  it  stricken  out. 

Mr.  Callahan.     That  answer  which  — 

The  Court.     That  answer  to  which  he  excepted. 

Mr.  Stapleton.  The  question  and  answer,  "Did  you  answer 
it?" 

The  Court.     Yes. 

Mr.  Stapleton.  Including  the  following  question  and  answer 
which  referred  to  it,  "Was  it  true?" 

The  Court.     "Was  it  true?" 

Mr.  Stapleton.  My  friend  asked  him,  "  Did  you  answer  it?" 
and  then  he  said,  "Was  it  so?     Was  it  true?" 

The  Court.  The  last  answer  which  he  has  made  states  that 
he  does  not  take  into  account  his  mental  condition,  and  it  seemed 
to  me  that  that  question  did  not  call  for  an  opinion  as  to  the 
mental  condition  of  the  prisoner,  and  therefore  it  was  competent. 
Of  course  if  it  did  call  for  a  mental  condition  it  is  no  more 
competent  to  put  it  in  this  way  than  it  would  be  for  the  de- 
fendant to  put  it  in  that  way. 

Mr.  Callahan.  We  agree  to  that.  I  don't  think  there  is 
really  any  controversy  here;  it  is  more  misunderstanding  each 
other's  position  than  anything  else. 

The  Court.     We  will  let  it  stand  as  it  is. 

Mr.  Stapleton.  I  understand  it  was  admitted,  limited  to 
that  purpose. 

The  Court.     Yes,  sir. 

Horace  B.  Bailey  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Stapleton).  What  is  your  name?  A.  Horace 
B.  Bailey. 

Q.  And  where  do  you  live,  Mr.  Bailey?  A.  I  live  in  the  town 
of  Gill;  Mount  Hermon  is  my  address. 

Q.  What  is  your  occupation?     A.  Farmer. 

Q.  And  how  long  have  you  lived  in  the  town  of  Gill?  A. 
Twenty-one  years  the  twenty-fifth  day  of  this  month. 

Q.  Did  you  know  this  defendant,  Bertram  G.  Spencer?  A. 
Yes,  sir. 
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Q.  Where  did  you  become  acquainted  with  him?  A.  He 
called  at  mv  house  the  first  that  I  saw  him. 

Q.  How  long  did  he  stay  at  your  house?  A.  Oh,  he  was  there 
off  and  on  for  a  week  or  ten  days,  I  should  think;  I  don't  know 
but  it  might  have  been  a  couple  of  weeks;  he  was  there  at 
different  times. 

Q.  By  the  way,  Mr.  Bailey,  did  you  ever  have  any  experience 
in  the  care  of  insane  persons?     A.  Yes,  sir. 

Q.  Where?  A.  I  was  thirteen  years  lacking  —  if  I  had  stayed 
there  —  I  came  away  in  December  —  if  I  had  stayed  till  the  next 
July  I  would  have  been  there  thirteen  years. 

Q.  Where  was  that?  A.  Poughkeepsie,  New  York,  on  the 
Hudson. 

Q.  While  the  defendant  was  at  your  house  did  you  notice 
anything  peculiar  about  his  manner  or  looks  or  actions?  A. 
Well,  you  approach  him  or  speak  to  him  on  any  subject  quick, 
he  would  give  you  a  wild,  indifferent  look,  and  if  you  agreed 
with  him  everything  seemed  to  be  right,  but  if  you  didn't  agree 
it  seemed  to  disturb  him. 

Q.  How  do  you  compare  his  look  with  that  of  insane  people 
whom  you  have  seen  while  you  had  the  care  of  the  insane? 

Mr.  Callahan.     Wait  a  moment;  I  object  to  that. 

The  Court.     I  do  not  think  it  is  competent. 

Mr.  Stapletox.     Does  your  Honor  admit  it? 

The  Court.     I  exclude  it. 

Mr.  Stapleton.     Will  your  Honor  save  my  exception? 

Benjamin  Franklin  Carpenter  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Stapleton).  What  is  your  name?  A.  Benjamin 
Franklin  Carpenter. 

Q.  Where  do  you  live?     A.  Lebanon. 

Q.   What  is  your  occupation?     A.  As  a  farmer. 

Q.  How  long  have  you  lived  in  Lebanon?  A.  Twenty-six 
years. 

Q.  Are  you  acquainted  with  the  defendant,  Bertram  G. 
Spencer?     A.  Yes,  sir. 

Q.  How  long  have  you  known  him?  A.  I  have  known  him 
from  a  small  boy. 

Q.  How  frequently  did  you  use  to  see  him  when  he  lived  in 
Lebanon?  A.  In  the  first  of  my  living  there,  as  he  was  a  little 
fellow,  I  hadn't  seen  him  very  frequently,  and  as  he' grew  up  to 
get  out  in  the  world,  as  it  were,  as  a  boy,  I  used  to  see  him 
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more  so,  and  during  the  last  eleven  years  I  have  known  him 
quite  frequently  and  seen  him  quite  so,  until  since  that  he  got 
married,  and  I  haven't  seen  him  since  then  but  very  little. 

Q.  Did  you  go  from  time  to  time,  or  at  different  times  have 
you  been  at  his  father's  house  in  Lebanon,  Connecticut?     A.  Yes. 

Q.  What  did  you  observe  of  the  defendant  there?  A.  Well, 
he  was  very  queer  in  his  disposition. 

Mr.  Swift.     I  do  not  think  that  is  competent,  your  Honor. 

The  Witness.     A  very  queer  one. 

Mr.  Stapleton.     Just  a  minute. 

The  Court.  It  seems  to  me  that  whether  he  was  peculiar  or 
eccentric  or  queer  is  for  the  jury,  in  view  of  what  the  witness 
may  describe.  It  seems  to  me  that  it  is  not.  competent  for  him 
to  characterize  it.     He  may  state  whatever  he  saw  about  him. 

Mr.  Stapleton.  The  statement  that  a  man  looked  queer,  it 
seems  to  me,  that  the  Court  under  a  lot  of  decisions,  have  per- 
mitted to  go  in,  —  the  statement  that  he  looked  peculiar  or  queer. 

The  Court.  But  I  do  not  think  that  the  Courts  have  gone 
so  far  as  to  say  that  a  witness  might  say  that  a  man  was  insane. 
However,  I  am  rather  inclined  to  think,  on  the  whole,  I  will 
allow  him  to  answer  that  question,  or  will  permit  the  answer  to 
stand. 

Q.  What  have  you  seen  him  do,  Mr.  Carpenter,  from  time  to 
time,  that  led  you  to  infer  that  he  was  a  queer-acting  fellow? 
A.  Well,  sir,  the  first  time  that  I  ever  observed  anything  of  the 
character  was  that  we  were  a  plowing  down  in  a  field  some  ways 
away  from  his  father's  house.  And  one  of  the  horses  that  we 
were  to  work  with  was  a  very  fractious  sort  of  an  animal,  and 
it  would  require  a  man  of  a  kind  of  a  steady  hand  to  care  for 
such  a  horse  and  drive  it  as  it  should  be  properly,  as  any 
farmer  would  know,  and  as  we  were  going  around  one  of  the 
corners  of  the  field  this  horse  was  inclined  to  be  a  little  frac- 
tious, and  going  around  there,  —  he  seemed  to  fly  into  a  pas- 
sion, you  know,  and  grabbed  the  horse  by  the  head  and  went  to 
flogging  it  with  his  fists  about  the  head.  Any  one  that  has  ever 
driven  a  horse  — 

Mr.  Callahan.     Wait  a  minute.     We  object  to  any  argument. 

Mr.  Stapleton.     Never  mind  that,  Mr.  Carpenter. 

Q  —  did  you  see  him  upon  some  occasion  when  the  matter 
of  digging  a  ditch  in  his  father's  yard  came  up?  A.  Yes,  I  was 
one  of  the  men,  —  I  was  the  man  that  was  to  work  there  with 
him. 

Q.  What  occurred  there?     A.  This   Bertram  Spencer,   as  you 
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call  him,  and  we  all  know,  wa9  to  work  with  me  on  this  ditch, 
and  his  father  came  along  and  he  says,  "  Come,  boys,  more  work 
and  less  play  here,"  and  immediately  that  boy  flew  into  a 
passion  such  as  I  never  witnessed  before  unless  it  was  an  insane 
person  — 

Mr.  Callahan.     I  ask  that  that  be  stricken  out. 

The  Court.  That  part  of  the  answer  may  be  stricken  out 
about  an  insane  person. 

Mr.  Stapletox.     Your  Honor  will  save  my  exception? 

Mr.  Callahax.     This  man  9eems  to  be  a  doctor  in  disguise. 

The  Court.  You  do  not  have  to  ask  me  to  save  it.  You  are 
entitled  to  an  exception. 

Q.  —  will  you  go  on  and  tell  what  you  saw  at  that  time?  A. 
Yes,  if  it  please  the  Court  —  as  I  was  saying,  this  boy  and  I 
were  to  work  in  this  ditch,  digging  it,  and  as  the  boy  thought  of 
it  for  a  moment  of  what  the  man  had  said  to  him  of  "More 
work  and  le9S  play,  boys,"  he  jumped  up  out  of  this  ditch  with 
the  shovel  and  immediately  started  for  his  father,  and  you  don't 
know  what  kind  of  an  expression  was  on  this  boy's  countenance  — 

Mr.  Callahan.     I  ask  that  that  be  stricken  out. 

The  Court.     That  may  be  stricken  out. 

Q.  What  do  you  say  as  to  the  expression  of  his  countenance? 
A.  It  was  wild  and  staring,  and  he  uttered  words  that  I  can't 
repeat,  —  I  didn't  understand  them,  —  he  immediately  hoarsed 
up,  and  kept  on  going  for  his  father  with  the  shovel  as  though 
he  was  to  strike  him,  and  I  grabbed  him  and  I  said,  "Bert, 
what  are  you  about  to  do?"  He  looked  fierce  and  wild-eyed, 
and  he  druled  at  the  mouth,  and  hi9  countenance  was  something 
fierce  to  look  at  —  wild. 

Q.  Where  was  his  father  when  he  attempted  to  strike  him? 
A.  He  was  down  on  his  knees  by  a  piece  of  old  tin  roof,  cutting 
out  a  piece  of  that  roof  with  a  pair  of  tin  shears  to  repair  some- 
thing he  was  doing  about  the  building  there. 

Q.  When  was  this?  How  long  ago  was  that?  A.  If  I  am  not 
mistaken,  it  was  in  1903,  in  the  fall  of  the  year. 

Q.  Now,  Mr.  Carpenter,  have  you  ever  had  any  experience 
with  insane  people?  A.  Yes,  my  wife  was  insane  and  committed 
to  an  insanitary,  and  she  is  there  now. 

Q.  And  any  others?     A.  Yes,  and  two  others  also. 

Q.  Wait  before  you  answer  this  question  until  the  Court  passes 
on  it.     A.  Yes. 

Q.  What  do  you  say  as  to  his  appearance  and  looks  at  the 
time  that  he  made  this  attack  upon  his  father  with  a  shovel,  as 
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compared  with  the  appearance  and  looks  of  the  insane  people  as 
seen  by  you? 

Mr.  Swift.     I  object  to  that. 

The  Court.     I  do  not  think  that  question  is  competent. 

Mr.  Stapleton.     I  except,  if  your  Honor  please. 

Q.  Did  you  ever  see  anything  that  led  you  to  infer  that  there 
was  anything  the  matter  with  the  defendant's  hearing?  A. 
Well,  he  seemed  to  hear  readily  when  you  spoke  to  him. 

Q.  I  did  not  mean  as  to  deafness,  but  did  you  ever  observe 
anything  else  with  reference  to  his  hearing?  A.  I  don't  under- 
stand you,  Mr.  Stapleton. 

Q.  Well,  perhaps  it  is  not  very  clear.  Did  you  ever  observe 
anything  that  led  you  to  infer  that  the  defendant  heard  noises? 
A.  Yes. 

Q.  What?  A.  He  would  sometimes  stand  in  a  kind  of  a 
vacant  sort  of  way  as  though  he  were  talking  to  some  one,  and 
when  you  would  speak  to  him  he  would  start  up  suddenly  and 
say,  "Why,  never  mind  me."  He  would  go  on  and  have  a  sort 
of  foolish  look  upon  his  face. 

Q.  How  often  did  you  observe  that?  A.  I  have  observed  it 
several  time9,  Mr.  Stapleton. 

Q.  Did  you  ever  observe  anything  else  that  led  you  to  infer 
that  the  defendant  heard  noises?    A.  I  don't  know  what  you  mean. 

Q.  Did  you  ever  see  anything  that  led  you  to  infer  that  he 
heard  voices?     A.  Yes. 

Q.  What?  A.  I  have  seen  that  boy  when  he  was  sitting  at  the 
table  busy  eating,  and  there  was  no  conversation  whatever  going 
on  to  him,  and  he  would  suddenly  start  up  and  say,  "Mother, 
did  you  speak  to  me?" 

Q.  Had  anybody  spoken  to  him  at  these  times?     A.  No,  sir. 

Q.  Did  you  ever  observe  anything  with  reference  to  the  de- 
fendant being  melancholy?  A.  Well,  do  you  mean  sitting  around 
as  though  he  felt  despondent  or  any  such  thing  as  that? 

Q.  Yes.     A.  Yes,  sir. 

Q.  What  did  you  observe?  A.  He  would  set  with  his  head 
down  sometimes  in  his  hands  as  though  he  were  thinking. 

Q.  For  how  long?     A.  Well,  I  couldn't  say. 

Q.  Did  you  ever  speak  to  him  at  those  times?  A.  Well,  I 
don't  know  that  I  ever  did,  sir. 

Q.  How  frequently  would  you  see  him  that  way?  A.  Of 
course  my  not  being  around  there  as  much  as  the  family,  the 
folks,  I  would  say  — 
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Mr.  Swift.     Answer  the  question,  please.     Don't  argue  it. 

The  Witness.  I  can't  say  how  frequently  that  that  would 
occur  to  him. 

Q.  After  he  made  this  attack  upon  his  father  with  a  shovel 
what  was  his  condition  immediately  after  that?  A.  Very 
nervous. 

Q.  In  what  respect  do  you  mean?     A.  Sobbing,  crying. 

Q.  Loud?     A.  Yes,  he  made  a  terrible  sound  of  sobbing. 

Q.  How  loud?     A.  Very  loud,  sir. 

Q.  Anything  else?  A.  Well,  he  moaned,  sobbed  and  took  on 
terrible;  I  don't  know  how  much  because  he  was  in  the  house 
and  I  didn't  see  him  all  the  time  during  this  one  special  time 
that  you  speak  of. 

Cross-exa  mination. 

Q.  (by  Mr.  Callahan).  I  just  want  to  ask  you  one  question 
about  this  horse.     A.  Yes. 

Q.  Was  that  your  animal?     A.  No,  sir. 

Q.  Whose  was  it?     A.   Mr.  Spencer's. 

Q.  Where  did  this  occur?  A.  Down  in  the  lot  where  we  were 
plowing. 

Q.  And  the  horse  became  fractious?  A.  The  horse  was  a 
fractious  horse,  but  if  you  drove  it  in  a  quiet  way  that  horse 
was  just  as  nice  a  horse  as  any  one  could  wish  for. 

Q.  It  became  a  little  bit  fractious?     A.  It  got  — 

Q.  Kindly  answer  my  questions  without  any  argument  about 
it,  if  you  will,  please.     A.  Yes. 

Q.  How  did  the  horse  act  when  it  was  fractious?  A.  Well, 
after  he  had  kind  of  yanked  it  — 

Q.  No.  How  did  the  horse  act?  I  am  talking  about  the 
horse  now.     A.  I  don't  understand  how  you  mean. 

Q.  How  did  the  horse  act  when  the  horse  got  fractious?  What 
did  the  horse  do?     A.  Well,  jumped  around. 

Q.  The  horse  jumped  around?     A.  Yes. 

Q.  Look  wild?     A.  Yes. 

Q.  Act  wild?     A.  Yes. 

Q.  Make  a  noise?     A.  No,  sir. 

Q.  You  didn't  hear  any  noise?     A.  No,  sir. 

Q.  And  Spencer  went  up  and  made  a  couple  of  clips  with  his 
fist  at  the  horse  for  being  fractious?  A.  Why,  he  was  around,  — 
he  acted  fractious,  the  horse,  to  begin  with. 

Q.  And  he  went  up  and  gave  the  horse  some  blows  with  his 
fist?     A.  Yes. 
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Calvin  L.  Briggs  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Stapleton).  And  now,  what  is  your  name,  Mr. 
Briggs?     A.  Calvin  L.  Briggs. 

Q.  And  where  do  you  live?     A.  Norwich,  Connecticut. 

Q.  How  long  have  you  lived  in  Norwich?  A.  I  have  lived 
there  eighteen  years,  in  the  city  proper  —  town  and  city. 

Q.  And  what  is  your  occupation?     A.  Carpenter. 

Q.  And  some  years  ago  did  Bertram  G.  Spencer  go  to  your 
house?     A.  He  did. 

Q.  From  where?     A.  I  think  he  came  from  home. 

Q.  And  how  long  was  he  at  your  house?  A.  Well,  really,  I 
couldn't  say  positive.  I  think  he  was  there  two  or  three  weeks, 
perhaps  a  month  — ■  maybe  more.     I  don't  remember  positive. 

Q.  While  he  was  there,  Mr.  Briggs,  was  your  wife  there?  A. 
She  was;  yes,  sir. 

Q.  Is  your  wife  dead  now?     A.  She  is. 

Q  When  did  she  die?  A.  She  died  the  14th  of  last  October, 
1910;  14th  of  October,  1910. 

Q.  And  how  did  —  did  you  see  Spencer  while  he  was  at  your 
house?     A.  I  did,  yes,  sir. 

Q  Did  you  notice  anything  about  him?  A.  Why,  I  noticed 
his  peculiarities  in  some  way9,  yes. 

Q.  In  what  ways?  A.  Why,  at  times  he  would  seem  jolly  and 
jovial,  and  at  other  times  he  would  perhaps  sit  back  in  a  corner 
and  whistle  and  put  his  hands  up  to  his  face  or  something  of  that 
kind. 

Q.  Did  he  say  anything  about  his  father  punishing  him,  while 
he  was  there?     A.  He  did;  yes,  sir. 

Q.  What  did  he  say?  A.  He  said  that  his  father  punished 
him  severely. 

Q.  Were  you  present  at  the  house  at  any  time  when  the  — 
your  daughter  was  playing  the  piano  and  Spencer  was  on  the 
couch?  A.  I  don't  remember  that.  I  might  have  been  told 
about  it. 

Q.  Did  your  wife  tell  you  about  that?     A.  She  did;  yes,  sir. 

Q.  When  did  she  tell  you  about  that? 

Mr.  Callahan.  I  object.  Of  what  importance  is  it?  What 
Mrs.  Briggs  told  this  man  — 

Mr.  Stapleton.  Your  Honor  has  already  ruled  that  as  she 
was  deceased  — 
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Mr.  Callahax.     It  isn't  contended  that  she  was  of  the  family. 

Mr.  Stapletox.  It  isn't  contended  that  that  ruling  is  limited 
to  members  of  the  family. 

The  Court.  That  is  what  this  is,  I  understand.  This  is  his 
wife,  and  she  is  dead. 

Mr.  Callahax.  I  didn't  —  I  had  forgotten  that  riding  on 
that  matter. 

Mr.  Stapletox.  This  is  what  Mrs.  Spencer  said  this  morning 
that  Mrs.  Briggs  told  her. 

Q.  What  did  your  wife  tell  you  about  that?  A.  Why,  she 
said  —  I  think  the  little  girl  was  playing,  and  Bert,  I  think,  if  I 
remember  correctly,  —  she  said  he  attempted  to  sing,  or  some- 
thing; and  I  don't  know  but  what  she  —  but  what  he  wanted 
she  should  go  out  to  a  neighbor's,  or  something.  Now,  he  got 
up  abruptly  and  left  the  room,  and  the  next  thing  they  heard  of 
him  he  was  out  on  the  street  in  an  intoxicated  condition,  if  I 
remember  rightly.  I  -was  there  when  he  came  home  and  I  pro- 
tested.    I  told  my  wife  I  couldn't  have  him  around  there  — 

The  Court.     Never  mind. 

Q.  Never  mind  what  vou  told  her.     I  didn't  ask  you  that. 

The  Court.  This  is  more  evidence  —  this  last  statement 
should  be  excluded  on  the  ground  that  it  was  conversation  be- 
tween husband  and  wife. 

Q.  Was  anybody  present  when  your  wife  told  you  in  regard  to 
that?  A.  I  couldn't  remember;  I  don't  think  so.  Anything  — 
the  children,  perhaps  may  have  been  there. 

Q.  Did  he  tell  you  anything  in  regard  to  his  father  having  hit 
him  on  the  head.  A.  I  think  he  did;  yes,  sir;  pretty  positive 
of  it.  He  told  me  he  had  hit  him  on  the  head  and  he  said  he 
had  had  headaches  ever  since. 

Mr.  Stapletox.     That  will  do,  Mr.  Briggs. 

Mr.  Callahax.     No  questions,  Mr.  Briggs. 

Mr.  Swift.  Might  I  inquire,  your  Honor,  how  that  was 
finally  left?  Was  that  excluded,  or  does  it  stand, — the  con- 
versation of  his  wife? 

The  Court.     Do  you  ask  to  have  it  excluded? 

Mr.  Swift.     I  am  simply  rising  to  see  what  your  ruling  was. 

The  Court.  I  didn't  make  any  ruling  about  it.  I  admitted 
it,  assuming  that  there  would  be  some  evidence  to  show  that  it 
was  competent,  on  the  ground  of  somebody  else  being  present. 

Mr.  Swift.  He  said  he  didn't  know  but  there  was  some  of  the 
children  present. 
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The  Court.     He  didn't  know,  he  said. 

Mr.  Swift.  I  don't  object.  I  simply  rose  for  information, 
that  is  all. 

Clark  H.  Standish  —  sworn. 

Direct  Examination. 

Q.  (by  Mr.  Stapleton).  What  is  your  name?  A.  Clark  H. 
Standish. 

Q.  Where  do  you  live?     A.  Lebanon,  Connecticut. 

Q.  What  is  your  occupation?     A.  Farmer  and  teamster. 

Q.  And  how  long  have  you  lived  in  Lebanon,  Connecticut? 
A.  For  forty-four  years. 

Q.  Do  you  know  the  defendant,  Bertram  G.  Spencer?     A.  I  do. 

Q.  How  long  have  you  known  him?  A.  Well,  I  have  known 
him  ever  since  birth,  until  the  last  ten  or  twelve  years,  which  he 
has  been  away  from  home  I  haven't  known  so  much  about  him, 
only  seeing  him  once  in  a  while. 

Q.  Did  you  see  him  upon  one  occasion  when  you  were  engaged 
in  working  on  a  horse  barn  at  his  father's  house,  —  farm?  A. 
Yes,  sir. 

Q.  And  what  did  you  see  him  do  then?  A.  Well,  we  was 
digging  a  ditch  and  we  had  one  new  shovel,  and  there  was 
another  man  working  — 

Q.  When  was  that,  Mr.  Standish?  A.  It  was  when  he  was 
about  sixteen  years  old.  I  couldn't  tell  it  exactly.  It  was  in  the 
fall  of  the  year. 

Q.  What  did  he  say?  A.  Why,  he  wanted  the  best  shovel, 
and  the  other  fellow  and  I  was  paid  wages,  and  the  other  fellow 
wanted  the  other  shovel,  the  best  shovel,  and  Spencer  took  it, 
and  so  he  let  him  have  it;  so  he  thought  he  was  earning  wages, 
and  he  had  better  use  it,  and  he  took  it  away  from  him. 

Q.  Never  mind  what  the  other  man  thought,  what  did  you  do? 
A.  Why,  took  it  away  from  him;  and  he  threw  the  old  one  down. 
Spencer  took  it  up  and  was  going  to  strike  Sweet. 

Q.  Was  Sweet  the  other  man?     A.  He  was. 

Q.  What  is  his  first  name?     A.  Herbert. 

Q.  Where  does  he  live?     A.  In  Lebanon. 

Q.  Go  on  and  tell  about  the  incident  now.  A.  As  he  ran  up 
to  strike  him  past  me, — I  was  behind  Sweet;  Spencer  was 
between  us  —  I  grabbed  the  shovel  and  took  it  away  from  him. 
Then  he  commenced  to  cry  and  make  motions,  crying  and 
heaving  and  sighing,  seemed  to  be  very  excited  and  hysterical 
because  we  took  the  shovel  away  from  him,  and  he  went  off  a 
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little  ways  and  put  his  hands  to  his  face  and  commenced  to  go 
into  hysterical  shapes,  and  finally  his  father  heard  him  and  he 
came  out  there  and  says,  "boys,  what  is  the  trouble?"  Then  I 
told  him  what  had  happened.  Then  he  told  Bert,  he  says, 
"  Bert,  you  go  into  the  house  and  stay  there,"  and  he  did.  We 
saw  no  more  of  him  that  afternoon.  That  was  along  in  the 
middle  of  the  afternoon. 

Q.  Did  you  see  him  upon  another  occasion  when  he  came  to 
your  house  at  some  night?     A.  Yes,  sir. 

Q.  And  will  you  tell  about  that?  A.  Well,  I  was  going  out 
from  my  house  to  go  over  to  the  store,  and  I  heard  some  one 
rattling  my  barn  door.  I  says,  says  I,  "Who  is  there?"  It  was 
raining  and  dark.     He  says,  "It  is  me." 

Q.  Did  you  recognize  the  voice?  A.  I  recognized  his  voice, 
and  I  says,  "  What  are  you  doing  around  the  barn?"  And  he 
says,  "I  want  to  stay  there."  I  went  out  there  to  the  barn  and 
talked  with  him.  I  says,  "You  can't  stay  there."  Says  I, 
"Come  into  the  house."  As  he  turned  one  side  the  light  flashed 
from  the  window  out  towards  the  barn,  and  I  saw  how  he  was 
dressed. 

Q.  How  was  he  dressed?  A.  He  was  barefoot,  had  on  some 
short  blue  overalls  that  didn't  come  only  about  halfways  from 
the  knees  to  his  feet;  no  hat  on,  nothing  but  an  undershirt,  and 
it  was  raining  hard,  and  he  had  a  very  hard  cold. 

Q.  How  was  the  night,  cold  or  warm?  A.  It  was  cold,  extreme 
cold.  I  says,  "  Come  in  the  house  and  stay  in  the  house."  He 
says,  no,  he  wouldn't.  He  says,  "I  don't  know  your  wife."  I 
had  been  married  about  a  month,  and  he  wasn't  acquainted 
with  my  wife;  she  was  a  stranger  around  town,  and  he  said  he 
wasn't  in  any  shape  to  go  in  and  see  anybody  that  he  didn't 
know,  and  he  says,  "  Give  me  a  blanket  and  let  me  sleep  in  the 
barn."  So  I  gave  him  a  blanket,  some  horse  blankets,  and  I 
let  him  stay  there  until  I  got  back  from  the  store,  and  I  told  my 
wife  about  him.  She  says,  "  Go  out  and  get  him  and  bring  him 
into  the  house."  I  brought  him  in  with  quite  a  little  persuasion. 
He  went  to  bed.  The  next  morning  I  gave  him  some  of  my 
clothes  to  put  on,  and  that  day  his  mother  and  his  sister  came 
over  to  see  him.  They  had  quite  a  talk  with  him  and  he  got 
quite  hysterical  there  when  they  was  talking.  He  was  out  in  the 
barn;  I  heard  him  sobbing  and  crying,  and  I  didn't  know  what 
the  matter  was;  I  didn't  know  that  they  were  in  the  house. 

Q.  How  far  is  the  barn  from  the  house?  A.  Why,  it  is  some- 
where about  GO  feet;  that  is  what  the  insurance  men  call  it. 


318  TRIAL   OF  BERTRAM   G.   SPENCER. 

Q.  Never  mind  that,  Mr.  Standish.  Were  the  windows  of  the 
house  closed  or  open,  do  you  remember?     A.  They  was  closed. 

Q.  And  you  say  —  could  you  hear  him  sobbing  at  the  barn? 
A.  Yes. 

Q.  Was  he  sobbing  loud  or  otherwise?  A.  Why,  yes;  it  was  a 
historical  sob;  I  should  call  it  a  historical  sob. 

Mr.  Swift.     Hysterical,  not  historical. 

The  Witness.     Hysterical,  excuse  me. 

Q.  What  else  did  you  notice  about  him  then?  A.  Why,  when 
I  went  in,  as  I  say,  he  was  in  a  hysterical  shape  and  was  all  of  a 
tremble.  I  didn't  say  much  of  anything  to  him.  I  don't  re- 
member just  what  I  said,  but  I  know  I  spoke  to  him  and  I  saw 
that  his  mother  and  sister  was  there  trying  to  comfort  him  from 
his  trouble  of  the  night  before,  so  I  went  out  and  left  them  — 
let  them  talk  with  him  as  they  were  a  mind  to. 

Q.  Did  he  show  you  any  injury  to  his  hand  at  that  time?  A. 
Yes. 

Q.  When  did  he  show  you  that  —  night  or  morning?  A.  He 
showed  me  that  in  the  night  after  I  got  him  in  the  house. 

Q.  Where  was  the  injury?  A.  It  was  right  in  his  hand,  on  his 
thumb;  the  ball  —  the  fleshy  part  of  his  thumb,  right  across  there. 

Q.  What  did  he  say  in  regard  to  that,  if  anything?  A.  He 
said  it  was  where  his  father  had  shot  at  him  when  he  left  the 
house.  I  heard  a  revolver  go  off  and  then  he  showed  me  that 
mark.  I  heard  the  revolver  while  I  was  doing  my  chores,  a  little 
while  before  he  got  to  my  house. 

Q.  Heard  a  revolver  shot?     A.  Yes. 

Q.  Did  you  notice  anything  else  about  him?  A.  Why,  no,  I 
don't  know  as  I  did,  only  that  he  had  a  bad  cold. 

Q.  Did  you  ever  notice  anything  with  reference  to  his  being 
melancholy  —  at  any  other  time,  now,  I  refer  to?  A.  Yes,  I 
have  seen  him  at  other  times  —  another  time  when  he  was  at 
my  house,  when  he  was  very  melancholy;  didn't  have  much  to 
say  to  anybody. 

Q.  When  was  that?  A.  That  was  a  little  while  before  that; 
I  should  say  six  weeks  or  so  before  that  time. 

Q.  Did  you  ever  notice  how  he  acted  when  anybody  crossed 
him  in  any  respect? 

Mr.  Callahan.  Now  wait  a  moment;  I  object  to  that;  I 
think  he  had  better  show  first  that  he  has  seen  him  when  any- 
body crossed  him. 

Mr.  Stapleton.  If  there  is  objection,  I  will  withdraw  it 
temporarily. 
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Q.  Have  you  ever  seen  him  when  anybody  has  crossed 
him  or  opposed  him  at  any  other  times?  A.  Why,  yes,  I  have 
seen  him  at  school  get  mad  at  the  other  scholars,  when  I 
worked  in  the  store  and  post  office  which  is  close  by  the  school- 
house. 

Q.  How  did  he  act  when  anybody  crossed  him  or  opposed 
him?  A.  He  would  fly  at  them  in  a  rage,  strike  at  them.  I 
have  seen  him  pound  smaller  boys  at  school  or  beside  the  school- 
house  when  I  have  stood  on  the  store  stoop. 

Q.  Did  you  notice  whether  he  would  fly  in  a  rage  on  slight 
provocation  or  otherwise?  A.  Why,  what  I  should  call  slight 
provocation. 

Q.  Was  the  rage  that  he  would  fly  into  similar  to  or  greater 
than  that  of  the  ordinary  man?     A.  I  should  say  greater. 

Q.  In  what  respect?  A.  Why,  he  would  go  to  pieces  more,  be 
more  shaky. 

Q.  Whether  or  not  he  appeared  to  have  control  of  himself  at 
those  times   or  not?     A.  He  did  not. 

Mr.  Stapletox.     That  will  do,  Mr.  Standish. 

Cross-examination. 
Q.   (by  Mr.  Callahan).     I  observe  you  said  that  he  used  to 
pound   smaller   boys;  he   didn't   pound   larger  boys?     A.  No,  he 
seemed  to  take  smaller  ones. 

Recess  from  3.30  until  3.45. 

Dr.  Edwin  L.  Danielson  —  recalled. 
Direct  Examination. 

Q.  (by  Mr.  Stapleton).  Doctor,  did  you  see  the  woman 
named  Eliza  Gager  at  Mrs.  Spencer's  house?  A.  I  have  seen 
her;  I  am  not  sure  that  I  treated  her. 

Q.  Is  she  now  dead?     A.  She  is  dead. 

Q.  What  was  her  mental  condition?  A.  Her  mind  was  feeble, 
—  feeble-minded. 

Q.  You  say  she  was  feeble-minded,  Doctor?     A.  Yes. 

Q.  Doctor,  have  you  ever  had  any  experience  in  treating  the 
insane?     A.  In  treating  the  insane? 

Q.  Or  in  caring  for  the  insane,  or  have  you  examined  them? 
A.   I  have  examined  two  or  three. 

Q.  How  many  altogether? 

Mr.  Callahan.     He  says  two  or  three. 
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The  Witness.     Three,  as  I  remember. 

Q.  Have  you  studied  at  all  with  reference  to  insanity  or  mental 
diseases?     A.  Not  specially. 

Mr.  Stapleton.  If  your  Honor  please,  now  I  desire  to  put 
the  question  to  the  witness  — 

Mr.  Callahan.  Of  course,  now  our  friend  has  disqualified 
him  very  completely. 

The  Court.  It  doesn't  seem  to  me  that  the  witness  is  quali- 
fied to  express  an  opinion  on  the  prisoner's  sanity.  That  is  what 
you  desire  to  ask  him,  I  assume? 

Mr.  Stapleton.  Yes.  The  question  is:  What  is  your  opinion 
as  to  the  mental  condition  of  this  defendant? 

The  Court.     I  exclude  that. 

Mr.  Stapleton.     The  defendant  excepts,  if  your  Honor  please. 

Wellington  E.  Aiken  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Stapleton).  What  is  your  name?  A.  Wellington 
E.  Aiken. 

Q.  Where  do  you  live?  A.  Mount  Hermon,  Massachusetts, 
town  of  Gill. 

Q.  What  do  you  do,  Mr.  Aiken?  A.  I  teach  English  in  the 
Mount  Hermon  School. 

Q.  How  long  have  you  taught  there?     A.  Ten  years. 

Q.  Did  you  know  the  defendant,  Bertram  G.  Spencer,  there? 
A.  Not  well. 

Q.  Did  you  know  him  at  all?     A.  Yes. 

Q.  Did  you  teach  him,  by  the  way,  Mr.  Aiken?  A.  I  never 
had  him  in  my  classes. 

Q.  Did  you  upon  one  occasion  observe  him  in  his  room  there? 
A.  I  did,  the  last  day  that  he  was  in  school. 

Q.  What  did  you  see  or  hear  that  day?  Was  it  in  the  day- 
time or  night?  A.  I  think  —  my  recollection  of  it  is  not  clear  — 
but  I  think  it  was  about  5  o'clock  in  the  afternoon. 

Q.  What  did  you  observe?     A.  It  seems  to  me  he  had  some  — 

Mr.  Swift.     Not  what  he  seemed. 

Mr.  Stapleton.  Never  mind  what  you  didn't  see  or  hear 
yourself. 

The  Witness.  Shall  I  tell  you  how  I  was  summoned  to  the 
room? 

Q.  Not  if  anybody  called  you.  A.  I  see.  Well,  I  went  to  his 
room. 
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Q.  Well,  as  a  result  of  something  that  anybody  told  you?  A. 
Yes. 

Q.  Never  mind  what  was  told  you,  but  what  took  place  at  the 
room,  as  near  as  you  can  remember?  A.  He  was  making  some 
noise  in  the  room  when  I  came  to  the  door,  more  noise  than  we 
like  to  have  in  a  dormitory  room.  I  went  into  the  room  and 
found  him  making  a  good  deal  of  noise  there,  talking  loudly. 

Q.  Was  anybody  with  him?  A.  I  couldn't  say  for  sure 
whether  there  was  or  not.     I  think  his  roommate  was. 

Q.  What  was  he  doing?  What  was  Spencer  doing?  A.  He 
was  talking  loudly,  and  as  I  remember,  he  was  throwing  things 
into  his  trunk  as  though  he  might  be  packing  up,  making  a  good 
deal  of  noise  about  it. 

Q.  Did  you  say  anything  to  him?  A.  Yes;  I  asked  him  to  be 
quiet  and  make  less  noise. 

Q.  How  did  you  speak  to  him?  A.  I  think  I  merely  told  him 
he  was  making  more  noise  than  was  allowed  in  the  dormitory 
and  asked  him  to  be  more  quiet. 

Q.  What  did  he  say  or  do,  if  anything?  A.  I  don't  recall  the 
words  at  all,  but  I  remember  that  they  implied  he  would  not 
stop  making  noise  unless  he  wished. 

Q.  How  did  he  act?     A.  He  acted  as  though  he  was  angry. 

Q.  Whether  or  not  it  was  extreme  or  otherwise?  A.  It  seemed 
to  me  he  appeared  more  angry  than  the  occasion  had  any  cause 
for,  yes. 

Q.  Do  you  know  whether  he  used  profanity  or  not?  A.  Yes, 
I  think  he  swore  at  me;  I  don't  recall  the  words. 

Q.  How  did  he  appear  with  reference  to  whether  or  not  he 
had  any  control  of  himself?  A.  He  didn't  appear  to  regard  the 
consequences  of  what  he  said. 

Mr.  Swift.     I  think  that  is  objectionable,  your  Honor. 

The  Court.     Well,  I  think  the  answer  may  stand. 

Q.  Whether  or  not  he  appeared  to  have  control  of  himself? 
A.   He  was  rather  uncontrolled,  not  violently  so. 

Mr.  Callahan.     What  is  that? 

The  Witness.     He  was  rather  uncontrolled,  I  should  say. 

Mr.  Callahan.     Not  violently. 

Q.  What  else  was  done  or  said  there?  A.  If  I  remember 
rightly  I  left  the  room  a  short  time  after,  hoping  — 

Mr.  Swift.     Never  mind  your  hopes. 

Q.  Never  mind  that.  A.  I  returned  to  the  room  in  a  short 
time,  and  when  I  returned  again  to  the  room  he  was  smoking  in 
the  room  which  is  against  the  rules  of  the  dormitory.     I  think 
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I  asked  him  to  stop  smoking,  or  I  think  I  told  him  he  must  stop 
smoking,  and  he  refused  to  stop  smoking  —  continued  smoking. 
Then  I  told  him  that  if  he  wouldn't  obey  the  rules  of  the  school 
but  deliberately  refused  to  obey  any  instructions  of  that  sort 
that,  of  course,  we  couldn't  allow  him  there  at  the  dormitory  at 
all.  I  think  I  gave  him  until  some  hour  in  the  evening,  7  o'clock, 
after  supper  at  least,  when  if  he  still  refused  to  obey  and  stop 
smoking  he  would  leave  the  dormitory  and  leave  the  premises. 
Then,  after  giving  him  that  notice  definitely,  I  left  his  room. 
When  I  came  back  after  supper  he  had  packed  his  trunk  and 
gone. 

Cross-examination. 

Q.  (by  Mr.  Callahan).  How  long  have  you  known  Spencer? 
About  two  days  before  he  left  the  school,  hadn't  you  Mr.  Aiken? 
A.  I  did  not  even  know  him  two  days;  I  knew  him  just  at  the 
time  of  this  occurrence. 

Q.  When  you  went  to  his  room  on  the  night  in  question  he 
was  already  packing  his  trunk?     A.  He  appeared  to  be. 

Q.  And  being  noisy  you  requested  him  to  be  quiet?     A.  Yes. 

Q.  And  he  was  angry  and  insulting  about  it?     A.  Yes. 

Q.  And  later  on  you  ordered  him  to  leave  the  school  before  6 
o'clock?     A.  Not  before  6;  I  think  it  was  7. 

Q.  At  7?     A.  I  can't  be  exactly  positive  of  the  exact  hour. 

Q.  You  told  him  if  he  didn't  you  would  send  for  an  officer  and 
have  him  put  off  the  premises?  A.  I  think  when  I  told  him  to 
leave  he  said  something  about  not  being  obliged  to.  I  told  him 
if  he  did  refuse  to  go,  of  course  we  could  send  for  an  officer  and 
have  him  put  off  the  premises. 

Q.  Later,  you  saw  him  again?  A.  Yes,  three  days,  or  there- 
abouts, later. 

Q.  And  he  apologized  this  time?  A.  He  came  to  my  room  and 
apologized  briefly. 

Re-direct  Examination. 

Q.  (by  Mr.  Stapleton).  Whether  or  not  he  told  you  that 
he  couldn't  help  it? 

Mr.  Callahan.  That  is  pretty  leading,  I  should  judge,  may 
it  please  your  Honor. 

The  Court.     Somewhat  leading,  Mr.  Stapleton. 

Q.  What  did  he  say  to  you  when  he  apologized  to  you?  A. 
I  can't  recall  his  words. 

Q.  Did  he  say  something  about  not  being  able  to  help  it?  A. 
I  don't  know;  my  recollection  isn't  clear  enough  to  say. 

Q.  Don't  remember?     A.  I  don't  remember. 
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Mary  J.  Miller  — ■  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Stapleton).  What  is  your  name,  please?  A. 
Mary  J.  Miller. 

Q.  Where  do  you  live?     A.  At  Mount  Hermon  is  my  work. 

Q.  What  is  your  occupation  there?     A.  Secretary  of  the  school. 

Q.  Of  the  Mount  Hermon  School?  A.  Of  the  Mount  Hermon 
School. 

Q.  Have  you  some  records  of  the  school  there  in  regard  to  the 
work  of  Bertram  G.  Spencer?  A.  Most  of  the  records  —  in  fact, 
all  the  records  were  produced  and  sent  down  November  3  by  Mr. 
Boyle. 

Q.  Mr.  Boyle  of  Springfield?     A.  Mr.  John  H.  Boyle. 

Mr.  Callahan.     I  think  I  have  them  here  [records  produced]. 

Q.  I  ask  you  now,  for  identification,  are  those  the  original 
reports  filed  in  the  office  of  the  school  by  various  teachers?  A. 
They  have  been  out  of  my  hands  since  the  3d  of  November. 
They  appear  to  be  the  records  which  I  surrendered  at  that  time. 

Q.  Did  you  send  down  all  the  reports  at  that  time?  A.  We 
were  asked  for  the  originals  of  the  teacher's  record.  We  sent  — 
those  are  the  originals  of  the  teacher's  records.  The  office 
records  of  his  —  the  office  records  of  the  working  department  of 
the  entire  school  were  not  sent  down. 

Q.  I  mean,  all  Spencer's  are  there?  A.  That  is  a  record  of  his 
work  in  the  classroom.  The  work  in  the  working  department 
would  appear  on  the  entire  list  of  the  entire  school,  which  I  have 
here. 

Q.  Is  that  the  handwriting  of  A.  Judson  Phillips?  A.  Why,  to 
the  best  of  my  knowledge  and  belief  it  is. 

Q.  Do  you  know  Mr.  Phillips? 

Mr.  Callahax.  Brother  Stapleton,  of  course,  you  don't  claim 
that  you  can  put  them  in?  I  notice  you  are  asking  questions  as 
if  you  intended  to  prove  them  by  this  witness.  We  will  admit 
them  for  you  and  shorten  that  right  up. 

Mr.  Stapleton.     You  will  admit  them? 

Mr.  'Callahax.     We  will  admit  the  records,  if  you  offer  them. 

Mr.  Stapleton.     I  will  offer  them. 

Mr.  Callahan.  I  understand  now  you  are  just  offering 
Spf-ncer's  record;  nothing  else. 

Mr.  Stapleton.     Just  Spencer's  record. 

Mr.  (  A.LLAHAN.  Not  those  documents  themselves?  Those 
cover  all  sorts  of  things  about  other  pupils. 


324  TRIAL    OF   BERTRAM    G.    SPENCER. 

Mr.  Stapleton*.  I  am  not  offering  about  other  pupils,  if  that 
is  what  you  refer  to. 

Mr.  Callahan.     Yes. 

Q.  What  did  the  mark  "F"  mean,  the  grade  "F"  mean,  at 
that  time?     A.  Failure. 

Q.  Will  you  read  off  this  first  report  here;  read  none  of  the 
names  of  the  other  pupils  besides  Bertram  G.  Spencer  on  there? 
A.  "Mount  Hermon  School.     Subject,   Preparatory  Bible;  term 

A,  December  18,  1901.  Textbooks,  English  Bible,  'Beginner's 
Course  in  Bible  Study,'  by  McConaughy.  Ground  covered,  first 
half  of  book;  number  of  hours,  30;  teacher,  X.  Fay  Smith. 
Spencer,  B.  G.,  'F.' " 

Q.^  The  "F"  meant  failure,  you  said?     A.  Failure. 

Q.  Now,  if  you  will  read  the  next  report.  A.  "  Mount 
Hermon  School.  Subject,  preparatory  A,  singing.  Fall  term, 
1901.  Textbooks,  'Parker's  Graded  Studies.'  Ground  covered, 
elementary  work.  Keys  in  C  major,  A  minor,  G  major;  key 
introduced  semiweekly.     Teacher,  A.  Judson  Phillips.     Spencer, 

B.  G.,  'P.'" 

Q.  What  did  the  grade  "P"  mean?     A.  Poor. 

Q.  Did  that  at  that  year  mean  the  same  as  "F"?     A.  Xo,  sir. 

Q.  Read  the  next.  A.  "Writing.  Mount  Hermon  School. 
Subject,  writing.  Fall  term,  December  19,  1901.  Teacher, 
Margaret  D.  Strong.     Spencer,  B.  G.,  fail." 

Q.  And  the  next  report?  A.  "Mount  Hermon  School,  subject, 
spelling;  fall  term,  December  19,  1901;  number  of  hours,  1  hour 
weekly;  teacher,  Margaret  D.  Strong.  Spencer,  B.  G.,  fail." 
"Subject,  grammar  'A.'  Fall  term,  December  18,  1901.  Text- 
books, 'Reed  and  Kellogg's  Higher  Lessons  in  English  (Re- 
vised).' Ground  covered,  84  lessons.  Revision  of  words  in 
sentences  and  analyses  of  sentences.  Xumber  of  hours,  80. 
Teacher,  Laura  F.  Parker.     Spencer,  B.  G.,  'F.'  " 

Q.  The  "F"  means  failed?  A.  Failed.  "Mount  Hermon 
School.  December  14,  1901.  Report  for  the  fall  term.  Subject, 
elementary  arithmetic.  Teacher,  L.  F.  McDonald.  B.  G. 
Spencer,  '  G.'  " 

Q.  And  the  "G"  meant  good?     A.  The  "G"  means  good. 

Mr.  Callahan.     Is  that  elementary  arithmetic? 

The  Witness.  Elementary  arithmetic,  first  grade;  arithmetic, 
grade  between  80  and  90.  "Mount  Hermon  School,  February 
28,  1902.  Report  for  winter  mid-term.  Subject,  grammar  A. 
Teacher,  Mary  A.  Dewey.     Spencer,  B.  G.,  'F.'  ' 

Q.  What    did    the    "F"    mean?     A.  Fail.     "Mount    Hermon 
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School.  March  4,  1902.  Report  of  the  winter  mid-term. 
Arithmetic  A.      Teacher,  E.  D.  Johnson.     Spencer,  B.  G.,  'P.'  " 

Q.  What  does  the  "P"  mean?     A.  Poor,  or  conditioned. 

Q.  Grade  "P"  means  poor  or  conditioned?  A.  Conditioned, 
re-examination  required. 

Q.  Do  you  know  anything  about  that  class  in  elementary 
arithmetic.  or  what  the  work  covered  was?  A.  I  know  nothing 
beyond  the  record;  very  elementary  work,  the  lowest  class  in 
arithmetic. 

Q.  Mount  Hermon  School  is  a  boys'  school?     A.  It  is. 

Q.  Xot  a  college,  exactly?     A.   Xo. 

Q.  And  do  you  cover  from  —  about  what  grade  of  work, 
generally  speaking?  A.  College  preparatory  work,  beginning 
with  the  grammar  work,  if  necessary,  preparatory  to  the  high 
school,  and  through  the  high  school  to  college. 

Mr.  Stapletox.     That  will  do. 

Cross-era  m  ination . 

Q.  (by  Mr.  Callahax).  Miss  Miller,  it  is  a  fact  that  many 
of  the  pupils  in  these  various  studies  which  you  have  enumerated 
get  the  mark  "F"  and  the  mark  "P,"  is  it  not? 

Mr.  Stapletox.     I  object. 

The  Witness.     Well,  the  record  speaks  for  itself. 

Mr.  Stapletox.     One  moment. 

The  Court.     How  is  that  material,  Mr.  Callahan? 

Mr.  Stapletox.  I  suppose  it  is  a  matter  of  common 
knowledge  — 

Mr.  Callahax.  I  desire  to  show  that  this  man  —  this  boy  — 
as  a  student  was  up  with  about  the  average  of  them  in  some 
respects. 

The  Court.     I  do  not  — 

Mr.  Callahan.     However,  I  won't  press  it. 

Thomas  E.  Elder  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Stapletox).  What  is  your  name?  A.  Thomas 
E.  Elder. 

Q.  And  where  do  you  live?  A.  Mount  Hermon,  Massa- 
chusetts. 

Q.  And  what  is  your  occupation  there?  A.  Teacher.  I  began 
teaching  there  this  fall. 

Q.  What    did    you    do    before    that?     A.  I    came    there    as    a 
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student  in  the  winter  term  of  1900,  was  a  student  there  for  that 
term,  a  part  of  the  fall  term  of  1901.  I  worked  there  then  for 
three  years  and  re-entered  school,  finished  my  course  and  went  to 
Cornell  University,  and  returned  there  after  graduating  from 
there. 

Q.  In  1901  and  '2  did  you  have  charge  of  the  outdoor  work, 
or  something  of  that  sort?  A.  In  1901  and  '2  I  had  charge  of 
the  outdoor  work.  In  1902,  for  the  fall  term,  which  was  later  on, 
I  had  charge  of  the  fall  work  outside.  In  1902,  in  January,  I 
had  charge  of  the  work  for  about  two  weeks,  I  think  —  ten  days 
or  two  weeks  —  when  the  man  who  had  charge  of  the  work  was 
sick. 

Q.  At  that  time  was  Bertram  G.  Spencer  under  your  charge? 
A.  He  was  under  my  charge  at  that  time  in  outdoor  work. 

Q.  What  did  you  notice  in  regard  to  his  work,  if  anything?  A. 
His  work  was  not  very  good;  most  unsatisfactory,  I  should  say. 

Q.  Did  you  ever  have  any  trouble  with  him?  A.  I  had 
trouble  with  him  once. 

Q.  What  was  that,  will  you  tell?  A.  I  think  it  was  about 
perhaps  the  middle  of  January;  of  course  I  can't  tell  exactly  the 
date;  he  was  shoveling  snow  out  near  one  of  the  buildings;  quite 
a  number  of  boys,  perhaps  twelve  or  fifteen,  and  as  well  as  I 
recall  it,  he  threw  some  snowballs  at  a  young  horse  that  was 
being  driven  by  one  of  the  —  I  do  not  recall  whether  it  was  one 
of  the  teachers  or  not  —  and  I  spoke  to  him  about  it  and  he 
became  intensely  angry,  I  should  say.  He  swore  furiously  and 
said  that  he  would  like  to  smash  my  skull,  or  something  equiva- 
lent to  that. 

Q.  Did  he  say  something  to  you  in  regard  to  his  wanting  to 
kill  you  or  liking  to  kill  you?  A.  Yes,  he  said,  "I  would  like  to 
break  your  head,"  or  "smash  your  skull;"  I  don't  recall  which  it 
was. 

Q.  To  refresh  your  recollection,  did  he  say,  "  There  is  nobody 
in  the  world  I  would  like  to  kill  so  much  as  you"?  A.  He  said 
something  equivalent  to  that. 

Q.  That  was  what  you  told  me  at  Mount  Hermon  that  he 
said,  wasn't  it?     A.  Yes,  I  think  — 

Mr.  Callahan.  I  ask  that  that  question  and  the  answer  be 
stricken  out. 

The  Court.  I  don't  think  that  is  competent,  what  he  told 
you  at  Mount  Hermon.  What  he  says  here  is  the  competent 
evidence. 

Mr.  Stapleton.     Well,  if  he  does  not  remember  just  what  he 
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said,  if  he  made  a  contradictory  statement  elsewhere,  haven't  I  a 
right  to  put  it  in  to  contradict  him? 

The  Court.  He  has  already  said  he  could  not  remember 
exactly  what  he  said,  but  something  equivalent  to  that. 

Mr.  Stapleton.  Haven't  I  a  right,  your  Honor,  to  refresh 
him  in  his  memory? 

The  Court.  I  do  not  think  so  until  you  have  exhausted  his 
recollection  about  it. 

Q.  I  will  ask  you,  as  near  as  you  can  recall  again,  what  were 
the  words  that  he  used?  A.  Of  course  it  is  impossible  for  me  to 
tell  exactly  the  words  that  he  used  at  such  a  length  of  time, 
because  I  didn't  make  any  particular  — 

Mr.  Swift.  Oh,  wait  one  moment;  don't  make  an  argument; 
answer  the  question. 

The  Witness.  Why,  he  said  something  about  liking  to  smash 
my  head  more  than  that  of  any  other  man.  I  will  not  say  that, 
they  were  the  exact  words. 

Q.  Do  you  remember  whether  he  used  the  word  "kill"?  A. 
I  do  not  recall  that  he  did. 

Q.  Well  —  A.  I  might  further  add  that  he  had  a  piece  of 
hard  coal  in  his  hand  that  he  picked  up  out  of  the  road  at  the 
time  and  attempted  to  throw  it.  Some  of  the  boys  got  hold  of 
him  and  I  think  that  his  throw  was  decidedly  wild;  whether  he 
had  poor  aim  or  whether  they  deterred  him  from  throwing  I  am 
not  sure. 

Q.  How  did  he  act  at  that  time;  how  did  he  appear?  A. 
Why,  he  was  intensely  angry.  His  face  became  intensely  red  and 
he  didn't  seem  to  know  just  what  he  was  doing. 

Q.  How  did  he  act  with  reference  to  whether  or  not  he  had 
any  control  of  himself?  A.  If  he  had  any  control  of  himself  he 
did  not  show  it  that  day. 

Q.  Have  you  ever  seen  him  since  then?  A.  Quite  a  number  of 
times. 

Cross-examination. 

Q.  (by  Mr.  Callahan).  I  take  it,  Mr.  Elder,  that  you  made 
no  memorandum  of  the  language  at  all?  A.  I  made  no  mem- 
orandum of  the  language. 

Q.  And  this  episode  occurred  away  back  in  January,  1902?  A. 
January,  1902. 

Q.  And  you  never  had  any  talk  with  anybody  about  it  until 
Mr.  Stapleton  approached  you?  A.  Why,  I  of  course  spoke  of 
it  —  the  episode  that  I  had  with  him  —  at  that  time. 

Q.  Well,  I  mean  since  that  time.     A.  Not  that  I  recall. 
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Q.  And  you  had  no  occasion  to  remember  the  exact  language 
for  which  my  brother  asks?  A.  I  had  no  occasion  to  remember 
the  exact  language. 

Q.  And  for  aught  you  can  remember  now  he  might  have  said 
that  he  would  "smash  your  head"  or  "smash  your  face"  or 
"knock  your  block  off,"  or  "break  your  skull"?  A.  He  didn't 
use  the  word  "block." 

Q.  He  didn't  use  that?  A.  No,  sir,  neither  did  he  use  the 
word  "face." 

Q.  So  you  don't  recall  what  word  in  fact  he  did  use  or  what 
language  he  used?  A.  It  was  either  "head"  or  "skull;"  that 
was  what  it  meant  to  me. 

Q.  Whether  it  was  "break"  or  "smash,"  you  don't  know 
which?  A.  No,  I  don't  recall  whether  it  was  "break"  or 
"smash." 

Q.  You  considered  it  fighting  talk,  I  suppose?  A.  I  con- 
sidered that  he  would  have  fought  if  they  hadn't  got  hold  of  him. 

Re-direct  Examination. 

Q.  (by  Mr.  Stapleton).  Was  it  similar  to  or  more  than 
ordinary  anger? 

Mr.  Callahan.  I  object.  This  comparison  evidence  I  think 
is  incompetent. 

The  Court.  I  think  it  is  incompetent  at  this  time.  There 
was  nothing  on  cross-examination  which  would  call  forth  the 
question. 

Mr.  Stapleton.  The  words  "fighting  talk,"  and  a  great  deal 
of  innuendo  from  which  the  jury  might  infer  that  it  was  not  any 
more  than  ordinary  language,  from  which  I  suppose  my  friend 
proposes  to  argue  that. 

The  Court.  I  think  that  question  is  incompetent  at  this 
time. 

Mr.  Stapleton.  The  defendant  excepts,  if  your  Honor  please. 
That  is  all. 

William  K.  Spencer  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Stapleton).  WThat  is  your  name?  A.  W.  K. 
Spencer. 

Q.  What  is  your  first  name,  and  speak  up  a  little,  please?  A. 
William. 

Q.  William  K.  Spencer?     A.  Yes. 

Q.  Where  do  you  live?     A.  Middletown. 
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Q.   Connecticut?     A.  Yes. 

Q.  And  you  are  a  half  brother  of  Wilbur  L.  L.  Spencer,  the 
father  of  the  defendant,  are  you?     A.  Yes. 

Q.  William  L.  Spencer  was  your  father?     A.  Yes. 

Q.  Is  he  dead?     A.  He  is  dead,  yes. 

Q.  When  did  he  die?  A.  He  has  been  ten  or  twelve  years 
dead,  I  think. 

Q.  Where  did  he  die?     A.  Middletown. 

Q.  What  was  his  mental  condition  before  his  death? 

Mr.  Callahan.     I  object  to  this. 

Mr.  Stapletox.  This  man  has  been  dead  twelve  years,  if 
your  Honor  please. 

Mr.  Callahan.  Does  it  appear  that  he  is  a  relative  of  the 
man? 

Q.  Was  William  L.  Spencer  your  father?     A.  He  was;  yes,  sir. 

Mr.  Call  ah  ax.     All  right. 

Q.  What  was  his  condition  before  he  died?  A.  Well,  his 
mental  ability  was  gone. 

Q.  Whether  or  not  he  was  sane  or  insane?     A.  Insane. 

Q.  For  how  many  years  before  he  died?  A.  Oh,  I  should  say 
twenty  odd.     The  first  I  noticed  of  it  was  about  in  1873. 

Q.  Tell  us  in  your  own  language.  A.  In  1873  we  had  a  little 
business  dealings.  I  was  out  of  health.  I  wanted  to  go  on  the 
road  and  he  wanted  to  go  with  me.  My  doctor  told  me  that 
was  my  only  salvation,  to  get  outdoors.  We  started  out  selling 
pumps.  I  supposed  my  part  would  be  to  go  down  in  the  well 
and  place  the  pump  and  he  was  to  stand  on  the  surface  and  tell 
me  when  it  was  right.  I  done  so.  Then  when  it  came  to 
keeping  accounts  he  couldn't  keep  them.  He  said  he  wanted  me 
to  do  it.  Well,  I  objected  to  that  because  I  never  had  any 
experience  in  bookkeeping  and  I  thought  he  ought  to  do  it. 
Well,  he  couldn't  do  it;  he  wanted  me  to  do.     So  I  done  so. 

Q.  Previous  to  that  time  had  he  been  in  business?  A.  He 
has  been  in  business  more  or  less  since  he  was  thirty  years  old. 

Q.  Whereabouts  in  Middletown  did  he  die?  A.  The  insane 
hospital. 

Q.  Wait  before  answering  this  question:  Was  there  a  con- 
servator appointed  over  him  as  an  insane  person  before  his 
death? 

Mr.  Callahan.     All  right. 

The  Witness.     Yes. 

Q.   Do  you  remember  your  grandfather,  Ambrose  Spencer?     A. 
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Q.  Was  Ambrose  Spencer  your  grandfather?     A.  Yes. 

Q.  And  he  was  the  grandfather  of  Wilbur  L.  L.  Spencer?  A. 
Yes. 

Q.  And  the  great-grandfather  of  Bertram  G.  Spencer,  the  de- 
fendant?    A.  Yes,  sir. 

Q.  Is  he  dead?     A.  Yes,  he  is. 

Q.  When  did  he  die?  A.  Oh,  he  has  been  dead  thirty  or 
forty  years. 

Q.  Where  did  he  die,  do  you  remember?     A.  Where? 

Q.  Yes.     A.  East  Haddam. 

Q.  Where  is  that?     That  is  in  Connecticut,  is  it?     A.  Yes. 

Q.  What  did  he  die  of?     A.  Why,  I  think  of  cancer. 

Q.  Did  you  see  him  before  he  died?     A.  I  did,  yes,  sir. 

Q.  What  was  his  mental  condition  then?  A.  Well,  it  was  all 
gone  when  I  saw  him  last. 

Q.  Do  you  mean  that  his  mind  was  all  gone?  A.  Yes.  I 
went  to  see  him  during  the  latter  part  of  his  sickness  and  he 
didn't  know  me,  and  I  made  myself  known  to  him,  and  I  don't 
know  whether  he  recognized  me  or  not.  At  any  rate,  he  didn't 
talk  to  me  as  though  he  knew  me. 

Q.  Did  your  father  ever  tell  you  anything  about  Ambrose 
Spencer?  A.  He  had  written  to  me  in  regard  to  it.  I  lived 
some  distance  from  him. 

Q.  What  did  your  father  ever  write  or  tell  you  about  your 
grandfather,  Ambrose  Spencer?  A.  He  wrote  me  that  his  con- 
dition was  such  he  didn't  know  what  he  should  do  with  him. 
He  wasn't  fit  to  be  left  alone,  and  his  mental  ability  was  gone, 
and  he  was  suffering  with  cancer  and  could  not  live  a  great  while. 

Q.  Did  you  know  Mary  E.  Date?     A.  Yes. 

Q.  Who  was  she?     A.  She  was  the  wife  of  my  father. 

Q.  But  she  wasn't  your  mother?     A.  No,  sir. 

Q.  Whether  or  not  she  was  the  mother  of  Wilbur  L.  L. 
Spencer,  the  father  of  the  defendant?     A.  She  was. 

Q.  Is  she  alive  or  dead?     A.  She  is  dead. 

Q.  Do  you  know  when  she  died?  A.  She  died,  I  think,  along 
about  '74,  —  '74  or  '75. 

Q.  Do  you  know  what  her  mental  condition  was?  A.  I  don't 
know,  only  by  hearsay. 

Q.  Who  told  you?  A.  Why,  some  of  the  neighbors,  —  I 
can't  recall  that  now. 

Q.  Did  any  of  your  relatives  tell  you?  A.  I  don't  think  so. 
They  might  have  told  me  after  her  death. 
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Q.  You  don't  remember  whether  they  did  or  not?  A.  They 
might  have  told  me  after  her  death.  I  didn't  see  any  of  them 
until  after  the  funeral. 

Q.  Did  you  visit  your  father  while  he  was  in  the  insane 
hospital  at  Middletown?     A.  I  did,  yes. 

Q.  How  long  was  he  in  the  insane  asylum?  A.  I  should  think 
about  six  months,  perhaps  not  so  long. 

Q.  Did  you  talk  with  him  while  he  was  there?     A.  Oh,  yes. 

Q.  What  was  his  condition  while  he  was  there?  A.  Oh,  he 
was  all  broke  up. 

Q.  His  mental  condition?     A.  Yes. 

Cross-e.ra  m  in  at  ion . 

Q.  (by  Mr.  Callahan).  How  old  was  he,  Mr.  Spencer,  — 
your  father,  when  he  died?  A.  Somewhere  in  the  neighborhood 
of  eighty  or  eighty-two;  somewhere  in  that  neighborhood. 

Q.  Eighty-three?     A.  Eighty-two  or  eighty-three. 

Q.  Eighty-two  or  eighty-three?  A.  He  might  have  been 
eighty-three.  I  think,  though,  he  wasn't  as  old  as  that.  Nearer 
eighty,  I  should  think. 

Q.  Your  grandfather  died  of  cancer?     A.  Yes. 

Q.  How  long  was  he  sick  with  a  cancer?     A.  I  couldn't  say. 

Q.  Have  you  a  general  idea?  I  won't  try  to  pin  you  down  to 
months  or  weeks.  A.  I  should  think  he  was  laid  up  with  it,  I 
should  think,  probably,  two  or  three  months. 

Q.  With  a  cancer?     A.  Yes. 

Q.  And  you  saw  him  while  he  was  suffering  with  a  cancer?  A. 
I  did;  yes,  sir. 

Q.  Where  was  the  cancer?     A.  Right  on  the  side  of  his  face. 

Q.  And  it  had  eaten  in  pretty  well?  A.  It  had.  It  was  a 
bad  looking  sore. 

Q.  Was  he  in  great  agony?     A.  He  was. 

Q.  And  how  long  after  your  visit  did  he  die?  A.  Well,  I  think 
about  a  month  or  two. 

Q.  A  month  or  two?     A.  Yes,  sir. 

Q.  So  that  he  was  a  dying  man  when  you  called  on  him?  A. 
Well,  he  was  —  the  way  I  — 

Q.  Am  I  right  about  that?  A.  The  way  I  looked  at  it,  he  was 
liable  to  die  any  day. 

Q.  Any  minute?     A.  Yes,  sir. 

Q.  By  the  way,  how  old  was  he?  A.  I  don't  think  I  could 
answer  that. 


332  TRIAL  OF  BERTRAM  G.  SPENCER. 

Q.  A  pretty  venerable  man?  A.  Oh,  yes.  He  must  have 
been  seventy-five  or  eighty,  I  should  think. 

Q.  That  is  all,  Mr.  Spencer.  Wait  a  moment.  What  is  your 
age,  Mr.  Spencer?     A.  My  age  is  sixty-eight. 

EURETTA    M.    WATROUS  SWOTfl. 

Direct  Examination. 

Q.  (by  Mr.  Stapleton).  What  is  your  name,  please?  A. 
Mrs.  William  H.  Watrous. 

Q.  And  where  do  you  live?     A.  Portland,  Connecticut. 

Q.  Your  first  name?     A.  Euretta  M.  Watrous. 

Q.  And  where  do  you  live?     A.  Portland,  Connecticut. 

Q.  How  long  have  you  lived  there?  A.  About  thirty-five 
years,  thirty -six  years. 

Q.  And  do  you  know  the  defendant  in  this  case,  Bertram  G. 
Spencer?     A.  Yes. 

Q.  And  did  he  ever  stay  at  your  house?     A.  Yes. 

Q.  For  how  long  a  time?     A.  I  can't  say  positively. 

Q.  As  near  as  you  can  say.  A.  He  was  there  two  different 
times.  The  first  time,  perhaps  only  a  few  days.  I  can't  tell  you 
positively.  And  the  last  time  I  am  under  the  impression  he 
stayed  about  three  weeks. 

Q.  How  far  apart  were  those  times?  A.  Well,  I  should  judge 
between  two  and  three  years. 

Q.  At  some  time  or  other  did  he  have  some  trouble  with 
somebody  there?     A.  Yes. 

Q.  When  was  that?     A.  Why  — 

Q.  At  one  of  those  times?     A.  Yes,  I  should  think  so. 

Q.  Was  it  the  first,  or  the  second  time?     A.  The  second  time. 

Q.  And  what  was  it?  A.  Well,  he  was  out  in  the  evening  with 
the  boys,  a  Saturday  evening,  and  I  happened  to  be  in  the  house 
alone,  and  one  of  the  boys  came  running  in  and  told  me  that 
Bert  — 

Mr.  Callahan.     Well,  never  mind. 

Q.  Never  mind  what  the  boys  told  you.  What  you  saw. 
A.  Well,  I  saw  Bert  coming  down  the  stairs.     Is  that  right? 

Q.  Yes.     Did  one  of  the  boys  tell  you  something?     A.  Yes. 

Q.  And  did  —  as  a  result  of  what  he  told  you  did  you  go  any- 
where?    A.  I  went  in  the  front  hall. 

Q.  And  what  did  you  see  there?  A.  Well,  I  saw  Bertram 
coming  down  the  stairs  in  a  hurry. 

Q.  What  did  you  do?     A.  And  he  seemed  to  be  very  angry. 
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Q.  What  did  you  do?  A.  Why,  I  stood  against  the  front  door. 
I  closed  the  front  door  and  stood  against  the  door. 

Q.  Did  he  have  anything  in  his  hand?  A.  Well,  I  cannot  say 
positively  whether  he  did  or  not. 

Q.  As  near  as  you  can  recollect?     A.  I  don't  think  he  did. 

Q.   Did  you  see  the  revolver?     A.  Not  at  that  time. 

Q.  Did  you  at  any  time  while  you  were  in  the  front  hall?  A. 
Yes. 

Q.  When?     A.  Well,  after  he  had  been  there  a  few  moments. 

Q.  What  did  you  say  to  him  if  anything?  A.  Why,  I  said, 
"Bertram,  I  want  you  to  stop  right  here;  you  can't  go  outdoors 
just  yet,  and  what  you  have  I  want  you  to  give  to  me." 

Q.  What  did  he  say  to  that?  A.  Well,  he  didn't  want  to  do 
it;  he  seemed  to  be  almost  blind  with  rage;  that  he  wanted  to 
get  out,  get  this  boy,  and  get  out,  although  he  didn't  pull  me 
from  the  door,  anything  like  that,  as  he  could  have  done,  you 
know. 

Q.  What  else  did  you  say  to  him?  A.  Well,  I  kind  of  pleaded 
with  him  and  coaxed  him,  and  told  him  about  his  mother;  I 
brought  that  up  to  him;  I  said,  "How  badly  your  mother  would 
feel  to  know  that  you  was  in  such  a  passion,  and  how  she  would 
feel  towards  me  if  I  let  you  go  out  in  this  way;"  and  he  calmed 
down  a  little. 

Q.  Did  he  say  what  he  was  going  to  do  or  where  he  wanted  to 
go?     A.  Yes. 

Q.  What  did  he  say?  A.  Well,  as  near  as  I  can  remember,  he 
was  going  out  to  fix  a  boy  that  had  said  something  against  him, 
as  near  as  I  can  remember. 

Q.  How  did  he  appear  at  that  time?  A.  Well,  he  appeared 
very  wild  and  very  angry,  and,  well,  I  should  call  it  blind  with 
rage  for  a  few  moments. 

Q.  After  that  how?  A.  Well,  then  after  a  little  talking  and 
coaxing  and  so  on  he  calmed  down  and  became  quiet,  and  I  told 
him  if  he  would  give  me  what  he  had  there  that  he  could  go 
out. 

Q.  Did  he  give  it  to  you?     A.  Yes. 

Q.  What  was  it?     A.  A  pistol. 

Q.  Was  it  loaded,  or  did  you  notice?  A.  Well,  I  can't  swear 
to  that,  hut  suppose  it  was. 

Q.  Did  you  keep  that  pistol?     A.  Yes. 

Q.  For  how  long?     A.  Well,  it  is  still  in  the  family,  I  think. 

Q.  You  never  gave  it  back  to  him?  A.  No,  he  didn't  ask  me 
for  it  again,  so  I  didn't  give  it  to  him. 
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Q.  Did  you  ever  notice  anything  about  his  eyes  at  any  time? 
A.  I  always  thought  he  was  a  very  peculiar  looking  boy,  and  the 
expression  of  his  eyes  I  never  liked. 

Mr.  Swift.     I  don't  suppose  that  is  competent,  your  Honor. 

The  Court.     I  don't  think  that  is  material. 

Mr.  Stapleton.  It  may  be  stricken  out  so  far  as  the  defense 
is  concerned,  if  your  Honor  please. 

Q.  Can  you  describe  the  expression  of  his  eyes  without  using 
the  words  which  you  have  used?  A.  Well,  he  had  a  habit  of 
looking  at  you  just  an  instant  and  then  casting  his  eyes  down 
sideways  in  kind  of  a  sly  expression,  I  called  it. 

Q.  And  have  you  seen  him  since  then?     A.  No,  I  have  not. 

Cross-examination. 

Q.  (by  Mr.  Callahan).  When  did  this  happen,  Mrs. 
Watrous?     A.  Well,  I  can't  give  the  positive  dates. 

Q.  Can  you  give  me  the  year?     A.  No. 

Q.  About  what  year  was  it?  A.  Why,  no,  unless  I  can  reckon 
it  —  I  think  he  was  a  boy  of  about  eighteen  years  of  age  this  last 
time;  that  is,  the  time  that  I  speak  of. 

Q.  Do  you  know  where  his  home  was  at  that  time?     A.  Yes. 

Q.  Where?     A.  At  Lebanon. 

Q.  Had  you  known  his  folks  at  that  time?     A.   Yes. 

Q.  How  long  had  you  known  them?  A.  Why,  I  don't  know; 
I  should  think  seven  or  eight  years,  perhaps. 

Q.  At  that  time?     A.  Yes. 

Q.  Is  Portland  very  far  from  Lebanon?  A.  Yes,  it  is  quite  a 
distance. 

Q.  How  far?  A.  Well,  it  is  probably  twenty-five  miles,  or 
something  like  that. 

Q.  And  will  you  kindly  tell  me  how  Bertram  happened  to  be 
boarding  at  your  house?     A.  He  wasn't  boarding. 

Q.  Wasn't  boarding  there?  A.  He  was  not;  he  was  staying 
there. 

Q.  Was  he  rooming  there?     A.  Just  visiting. 

Q.  With  whom?     A.  With  me  and  my  family. 

Q.  Anybody  else  with  him  visiting?     A.  No. 

Q.  What  member  of  your  family  was  he  visiting,  Mrs. 
Watrous?     A.  Well,  myself  personally,  I  think. 

Q.  That  is,  as  I  should  infer  then,  that  the  Spencer  family  and 
your  family  were  on  very  friendly  terms?     A.  Yes,  rather. 

Q.  And  since  this  unfortunate  affair  of  a  year  and  a  half  ago, 
or  so,  you  have  seen  Mrs.  Spencer?     A.  No. 
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Q.  Have  you  seen  anybody  in  reference  to  what  you  were 
going  to  testify  to?     A.  Xone  of  the  immediate  family. 

Q.  Well,  have  you  seen  anybody?  A.  What  do  you  mean  by 
that,  anybody? 

Q.  Has  anybody  talked  with  you  about  your  being  a  witness 
in  this  ease?     A.  Xo,  not  one  of  my  own  family. 

Q.  Well,  perhaps  you  don't  understand  me,  Mrs.  Watrous. 
A.  Perhaps  not. 

Q.  I  don't  want  you  to  misunderstand;  has  somebody  seen 
you  and  talked  with  you  about  the  testimony  which  you  would 
give  here  as  a  witness?  A.  Why,  no,  nothing  of  that  kind,  I 
don't  think. 

Q.  Are  you  quite  sure  you  understand  my  question?  A.  Well, 
I  don't  know  whether  I  am  or  not.  If  you  can  put  it  in  any 
other  way  to  make  it  — 

Q.  Has  any  lawyer  talked  with  you,  for  example,  about  the 
testimony  you  would  give  here?  A.  We  have  a  lawyer  in  our 
family  who  has  talked  the  matter  over  with  us. 

Q.  Any  other  lawyer?     A.  Xo. 

Q.  You  know  Mr.  Stapleton,  don't  you?     A.   Here  to-day? 

Q.  Yes.     A.  Does  that  include  — 

Q.  Yes,  that  is  what  I  am  trying  to  find  out.  A.  Oh,  yes, 
Mr.  Stapleton  to-day;  that  is  so. 

Q.  Before  you  came  here  a  lawyer  in  your  own  family  talked 
with  you?     A.   Why,  yes,  general  talk  about  it. 

Q.  At  this  time,  at  the  time  he  was  your  guest  at  your  home? 
A.   V 

Rc-dircct  Exa  m  [nation . 

Q.  (by  Mr.  Stapleton  i.  Just  a  moment!  Did  you  talk  to 
anybody  connected  with  the  defense  in  this  case  in  any  way 
about  the  case  until  you  were  summoned  as  a  witness?  A. 
Why,  not  legally  —  in  my  own  family. 

Q.  Did  you  talk  to  anybody,  myself  or  Colonel  Young,  before 
you  were  summoned  as  a  witness,  before  the  summons  was 
served?     A.  Any  legal  person? 

Q.  Anybody,  Mrs.  Spencer,  or  myself,  or  anybody  that  I  sent 
to  interview  you  in  behalf  of  the  defense?     A.  Xo. 

Q.  You  were  summoned  as  a  witness?     A.  Yes. 

Q.  By  the  way,  did  you  ever  receive  any  letters  or  know  of 
any  letters  being  received  at  your  house  inquiring  about  Bertram 
G    Spencer? 

Mr.  ( allahax.     How  is  that  competent? 

Q.  From  me?     A.  From  you? 
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Q.  Yes. 

Mr.  Swift.  Wait  a  moment,  Mrs.  Watrous.  How  is  that 
competent,  Brother  Stapleton? 

Mr.  Stapleton.  Well,  my  friend  has  asked  about  her  seeing 
people.  I  propose  to  offer  that  letters  have  been  repeatedly  sent 
to  her  which  she  failed  to  answer;  nobody  knew  what  she  was 
going  to  say. 

The  Court.  She  has  already  said  she  has  not  talked  with 
you  or  anybody  until  she  came  here  to-day.  Is  there  anything 
else  that  you  want? 

Mr.  Stapleton.  Yes,  I  wanted  to  show  that  she  was  so  little 
inclined  to  favor  the  defense  in  this  case  that  she  refused  to 
answer  any  correspondence  sent  her  or  communicate  in  any  way. 

The  Court.  If  you  think  that  is  necessary  I  do  not  see  any 
objection  to  it.  You  may  ask  her  if  you  want  to,  if  you  think  it 
is  necessary. 

Q.  Were  letters  received  at  your  house  from  me  inquiring 
about  the  defendant?     A.  Yes. 

Q.  Did  you  answer  any  of  them?     A.  No. 

Q.  Did  anybody  answer  any  of  them?     A.  No. 

Samuel  N.  Hyde  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Stapleton).  What  is  your  name,  please?  A. 
Samuel  N.  Hyde. 

Q.  Where  do  you  live?  A.  In  Franklin,  New  London  County, 
Connecticut. 

Q.  What  is  your  occupation?     A.  Farmer. 

Q.  Are  you  a  constable?     A.  Constable,  yes,  sir. 

Q.  Did  you  know  David  B.  Date?     A.  I  did,  yes,  sir. 

Q.  Is  he  alive  or  dead?     A.  He  is  dead. 

Q.  How  many  years  had  you  known  him?  A.  Thirty-seven  or 
eight. 

Q.  How  long  is  he  dead?  A.  I  think  it  will  be  two  years  in 
October. 

Q.  What  do  you  say  as  to  his  mental  condition  before  his 
death? 

Mr.  Callahan.     Is  this  man  a  relative,  Mr.  Stapleton? 

Mr.  Stapleton.     No,  he  is  no  relative  of  David  B.  Date. 

The  Witness.     None  at  all. 

Mr.  Stapleton.     Just  a  minute. 

The  Court.     Do  you  object? 
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Mr.  Callahax.  I  suggest,  may  it  please  your  Honor  —  I 
don't  like  to  be  objecting  too  often;  this  man  does  not  appear  to 
be  a  relative,  and  why  should  the  record  be  encumbered? 

The  Court.  Well,  I  do  not  understand  that  it  is  necessary 
that  he  should  be  a  relative  — 

Mr.  Callahax.     Very  well;  I  withdraw  the  objection. 

Q.  What  do  you  say  as  to  the  mental  condition  of  David  B. 
Date?     A.  Well,  I  shouldn't  say  that  he  was  all  right  at  all  times. 

Q.  What  is  your  reason  for  saying  that?  A.  Well,  on  account 
of  his  —  the  trades  that  he  used  to  make;  I  don't  know;  one 
thing  and  another. 

Q.  Just  speak  out  loud  so  the  jury  can  all  hear  you.  A.  I  say 
on  account  of  the  trades  he  used  to  make  and  the  dealings  he 
made  with  his  neighbors  and  one  party  and  another. 

Q.  And  anything  else?  A.  Well,  I  don't  think  of  anything 
particular. 

Q.  Did  you  notice  anything  peculiar  or  strange  about  his 
actions?     A.  A  good  many  times,  yes,  sir. 

Q.  What?  A.  Well,  he  acted  altogether  different  sometimes, 
one  time  than  he  did  another. 

Q.  And  in  what  way?  A.  Well  —  it  seemed  to  me  a  little  off 
from  his  base  some  of  the  time. 

Q.  You  mean  by  that  that  you  think  his  mind  was  affected? 

Mr.  Swift.     Let  him  tell  what  he  means. 

Q.  What  do  you  say  about  it?  [To  the  stenographer.]  You 
may  strike  that  out.  A.  That  is  what  I  mean  —  his  mind  was 
affected  somewhat. 

Mr.  Callahax.  I  object  to  that  and  ask  that  this  question 
and  answer  be  stricken  from  the  record. 

The  Court.  Well,  I  think  it  is  competent  for  him  to  explain 
what  he  means.  It  is  not  quite  apparent  what  a  man's  being  "off 
his  base"  means.     I  think  it  is  competent  for  him  to  explain  that. 

Mr.  Stapletox.     Your  Honor  has  admitted  it? 

Q.  Do  you  know  whether  or  not  David  B.  Date  was  any  re- 
lation to  Wilbur  L.  L.  Spencer,  the  father  of  this  defendant? 
A.  I  did,  yes,  sir. 

Q.  What  relation  was  he?     A.  Why,  he  was  uncle  to  him. 

Cross-examination. 

Q.  (by  Mr.  Callahax).  Just  a  few  questions  only,  Mr.  Hyde. 
Did  Mr.  Date  live  in  Franklin?     A.  He  did,  yes,  sir. 

Q.  And  how  long  have  you  lived  there?  A.  Well,  sixty-five 
years  only. 
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Q.  How  long  ago,  as  nearly  as  you  can  recall  it,  did  Mr. 
Date  die?  A.  It  will  be,  I  think,  two  years  in  October;  that  is, 
two  years  ago  this  last  October,  I  would  say. 

Q.  And  how  long  had  you  known  him?  A.  Thirty-seven  or 
eight  years. 

Q.  How  long?     A.  Thirty-seven  or  eight  years. 

Q.  And  what  was  his  business  in  Franklin?  A.  Well,  he  —  he 
was  a  farmer. 

Q.  And  did  he  run  that  farm  himself?     A.  He  did,  yes. 

Q.  Was  he  married?     A.  He  was. 

Q.  Did  he  have  children?     A.  Yes,  sir. 

Q.  Did  he  support  and  maintain  his  household?  A.  Well  — 
they  lived  there  with  him;  I  wouldn't  want  to  say  whether  he 
supported  them  or  not. 

Q.  Well,  he  ran  the  farm?     A.  Yes,  he  ran  the  farm. 

Q.  And  he  died  in  Franklin?     A.  No,  sir. 

Q.  Where?     A.  Brooklyn,  New  York. 

Q.  How  long  had  he  left  Franklin  when  he  died  in  Brooklyn? 
A.  About  two  years. 

Q.  WThat  was  he  doing  in  Brooklyn,  do  you  know?  A.  Why, 
not  for  certain. 

Q.  Did  you  meet  him  every  day,  or  nearly  so?  A.  About 
every  day,  yes. 

Q.  How  far  away  did  you  live  from  him?  A.  Less  than  half 
a  mile. 

Q.  Did  he  have  any  other  avocation  or  occupation  besides 
farming?     A.  No,  sir. 

The  Court.     That  is  all.     The  officers  may  be  sworn. 

The  officers  were  sworn  to  take  charge  of  the  jury,  and  the 
court  at  5.02  p.m.  adjourned  to  Friday  morning,  November  17, 
at  9.30. 
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FIFTH   DAY. 

Friday,  November  17,  1911. 

The  court  came  in  at  9.3S.  The  jury  was  polled  and  the 
prisoner  responded  to  the  calling  of  his  name. 

Cornelia  H.  Pultz  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Stapleton).  What  is  your  name?  A.  Cornelia 
H.  Pultz. 

Q.  You  are  the  sister  of  the  defendant?     A.  I  am. 

Q.  He  didn't  live  at  home  in  Lebanon  —  hasn't  lived  there  for 
some  years?     A.  He  has  not. 

Q.  Did  you  see  him  from  time  to  time  at  Lebanon,  Springfield 
and  other  places?     A.  I  did. 

Q.  Did  you  at  some  time  see  him  in  Springfield  when  you 
were  playing  the  piano  or  singing  at  his  house?     A.  I  did. 

Q.  And  upon  that  occasion  what  did  he  do?  A.  He  jumped 
suddenly  from  the  couch  on  which  he  was  lying  and  asked  me 
why  I  hadn't  been  over  to  his  home.  I  gave  him  the  reason  and 
he  cursed  and  swore  at  me. 

Q.  What  reason  did  you  give  him?  A.  Because  I  had  been 
busy  during  the  week  rehearsing  nearly  every  night  for  a  concert. 

Mr.  Swift.     When  was  this? 

Q.  When  was  this?  A.  It  was  while  he  was  at  his  home  in 
Porter  Avenue;  I  should  say  two  years  ago. 

Q.  Were  you  present  at  an  occasion  in  Lebanon,  Connecticut, 
when  he  had  some  words  over  a  violin  with  his  father?  A.  I 
was  not. 

Q.  You  were  not?     A.  I  was  not. 

Q.  Were  you  present  at  an  occasion  in  West  Springfield  when 
the  defendant  made  some  attack  or  attempted  to  make  it  upon  a 
Mr.  Krailing?     A.  I  was. 

Q.  Will  you  tell  what  occurred  then?  A.  There  was  a  party 
going  out  on  the  river  for  a  row,  and  my  brother  asked  Mr. 
Krailing  for  the  key  to  the  place  where  they  kept  the  oar  locks,  — 
the  oars,  —  and  he  said  that  he  was  busy  at  the  time  and  had 
no  time  to  hunt  for  the  key,  he  did  not  know  at  that  time  just 
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where  it  was;  and  my  brother  was  very  angry  because  he  thought 
he  didn't  want  us  to  go  and  — 

Mr.  Stapleton.  Well,  you  can't  say  what  he  thought;  I  will 
ask  to  have  that  stricken  out. 

The  Court.     It  may  be  stricken  out. 

The  Witness.  He  immediately  started  for  Mr.  Krailing  and 
said  that  he  would  throw  him  into  the  river. 

Q.  Was  this  near  the  river,  by  the  way?  A.  Yes,  only  just  a 
short  way. 

Q.  And  what  occurred?  A.  My  husband,  Mr.  Pultz,  and  Mr. 
Spencer's  wife  and  myself  all  did  as  much  as  we  could  to  hold 
Mr.  Spencer,  my  husband  having  hold  of  his  arm  and  I  had  my 
arms  around  his  neck,  and  we  pleaded  with  him  not  to  touch 
Mr.  Krailing,  and  it  was  with  great  effort  that  we  restrained 
him. 

Q.  Did  Bertram  make  any  noise,  did  he  say  anything?  A. 
He  was  all  the  time  during  this  time  talking  very  loudly,  scream- 
ing so  that  all  the  neighbors  in  that  vicinity  heard. 

Mr.  Swift.  I  suppose  that  is  not  competent.  I  ask  that  that 
be  stricken  out. 

The  Court.  It  is  not  competent  'for  her  to  state  what  the 
neighbors  heard,  unless  she  knows.  That  part  of  the  answer 
would  not  be  responsive,  either. 

Mr.  Stapleton.     Does  your  Honor  strike  it  out? 

The  Court.     Do  you  claim  it  is  competent? 

Mr.  Stapleton.     I  do  not  claim  so. 

The  Court.  It  may  be  stricken  out,  the  last  part  of  the 
answer. 

Mr.  Stapleton.  Yes  — "  so  that  all  the  neighbors  heard 
him." 

The  Court.     Yes. 

Mr.  Stapleton.  I  have  no  objection  to  that  being  stricken 
out. 

Q.  How  loudly  did  he  scream?  A.  Why,  I  should  say  to  the 
top  of  his  voice;  very,  very  loud. 

Q.  How  far  could  it  be  heard,  should  you  say?  A.  I  couldn't 
answer  that. 

Q.  Well,  as  near  as  you  can;  of  course  you  can't  answer  it 
exactly;  as  near  as  you  can.  A.  I  should  have  said  a  quarter 
of  a  mile  away. 

Q.  Whether  or  not  any  crowd  collected?     A.  They  did. 

Q.  From  where  did  they  come?     A.  The  houses  near  there. 

Q.  Do  you  know  what  it  was  that  Bertram  said,  or  do  you 
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remember  what  he  said  when  he  made  this  attack  upon  old  Mr. 
Krailing?  A.  He  said,  "Let  me  get  at  him,  I  want  to  throw 
him  into  the  river." 

Q.  How  did  he  look?  A.  He  had  a  very  wild  look  in  his  eyes; 
there  was  a  glassy  look  about  them. 

Q.  Did  you  ever  see  him  have  any  more  such  outbreaks  as 
those  you  described?  A.  Why,  I  saw  a  great  many  of  them 
through  my  life. 

Q.  How  many,  should  you  say?  A.  Well,  as  long  ago  as  I 
can  remember  he  has  always  been  that  way  if  any  one  crossed 
him. 

Q.  Whether  or  not  he  seemed  to  be  able  to  control  himself  at 
this  time?  A.  He  was  never  able  to  control  himself  if  any  one 
crossed  him. 

Q.  Did  you  ever  see  anything  else  peculiar  about  him?  A. 
Not  that  I  can  remember. 

Q.  Did  you  ever  notice  with  regard  to  his  being  melancholy 
at  any  time?     A.  Yes,  sir. 

Q.  Did  you  ever  notice  any  peculiarity  about  him  if  he  was 
playing  or  fooling  with  anybody?     A.  Not  that  I  remember. 

Q.  Did  you  ever  notice  anything  with  regard  to  his  being 
exceedingly  ticklish?     A.  Yes,  he  was. 

Q.  Will  you  describe  that?  A.  I  knew  that  one  would  only 
have  to  point  their  finger  at  him  with  the  idea  of  tickling  him 
that  he  would  run. 

Q.  You  say  he  would  run.  Would  he  do  anything  else?  A. 
He  would  scream  and  laugh. 

Q.  Did  you  notice  anything  in  his  younger  years  in  regard  to 
his  ability  to  learn?     A.  I  don't  remember. 

Q.  Do  you  remember  anything  about  your  mother  trying  to 
teach  him  at  home?  A.  I  do  not.  I  was  too  young  at  the  time 
when  my  brother  went  to  school. 

Q.  How  old  are  you,  by  the  way?     A.  Twenty-three. 

Cross-examination. 

Q.  (by  Mr.  Callahan).  Just  a  few  questions,  Mrs.  Pultz, 
about  Mr.  Krailing.  He  owns  the  house  where  your  brother 
lived  in  West  Springfield?     A.  He  does. 

Q.  And  he  is  an  old  man?     A.  He  is. 

Q.  And  is  the  grandfather  of  your  brother's  wife?     A.  He  is. 

Q.  Mrs.  Spencer's  grandfather?     A.  He  is. 

Q.  Did  he  and  Bertram  have  trouble  frequently?  A.  I 
couldn't  answer  that,  only  at  this  time. 
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Q.  What  is  that?  A.  I  couldn't  answer  that  with  the  ex- 
ception of  this  time  I  have  mentioned. 

Q.  Haven't  you  heard  Bertram  say  he  had  had  trouble  with 
the  old  man?     A.  I  did  not. 

Ernest  L.  Lattimer  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Stapleton).  What  is  your  name,  please?  A. 
Ernest  L.  Lattimer. 

Q.  And  where  do  you  live?     A.  Town  of  Salem,  Connecticut. 

Q.  And  what  is  your  business?  A.  Teaching;  school  teach- 
ing. 

Q.  And  some  years  ago  did  you  work  for  W.  L.  L.  Spencer? 
A.  I  did. 

Q.  And  worked  in  a  country  store  there?     A.  Yes. 

Q.  By  the  way,  are  there  many  stores  in  Lebanon?  A.  Well, 
I  don't  remember  of  but  two  at  that  time.  There  might  have 
been  more. 

Q.  Two  country  stores?     A.  Yes. 

Q.  And  Mr.  Spencer  kept  one  of  them?     A.  Yes. 

Q.  And  while  you  worked  for  him  you  roomed  and  boarded  at 
his  house,  or  both,  did  you?     A.  Yes;  at  Spencer's  house. 

Q.  How  many  years  ago  was  that?  A.  I  can't  tell  you  exactly. 
I  would  have  to  guess  if  I  should  tell  you. 

Q.  As  near  as  you  can  remember.  A.  Well,  between  thirteen 
and  sixteen  years  ago,  or  thirteen  to  sixteen  years  ago. 

Q.  At  some  time  while  you  were  there  did  you  see  any  marks 
on  the  defendant  in  this  case,  Bertram  G.  Spencer?     A.  I  did. 

Q.  And  what  was  it?  A.  There  we're  several  marks  on  the 
defendant's  body,  which  covered  most  of  the  body  from  his  neck 
down  to  the  heels,  I  believe. 

Q.  Whether  or  not  he  had  the  appearance  of  having  been 
severely  beaten?     A.  He  did. 

Q.  And  how  long  after  that  did  you  stay  there?  A.  Well,  my 
stay  with  Mr.  Spencer  was  very  brief.  I  think  it  was  two 
months,  more  or  less.  The  whole  matter  is  not  very  plain  to 
me  in  regard  to  my  stay  there,  the  length  of  time. 

Cross-examination. 
Q.   (by  Mr.  Callahan).     Did  I  understand  you,  Mr.  Lattimer, 
to  say  that  you  boarded  at  Spencer's?     A.  Yes,  sir. 

Q.  And  ate  your  meals  there  and  lodged  there?     A.  Yes. 
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Q.  And  all  that  time  Bertram  was  there?  A.  He  came  there 
a  few  days  after  I  went  to  work  for  Mr.  Spencer. 

Q.  After  you  went  to  work?     A.  Yes.  I  think  the  same  week. 

Q.  And  every  day  you  saw  him  daily  at  the  store  and  daily  at 
the  house?  A.  I  don't  know  that  he  was  at  the  store  daily.  I 
couldn't  — 

Q.  I  didn't  try  to  make  you  say  absolutely,  exactly,  but  sub- 
stantially?    A.  I  saw  him  some  of  the  time. 

Q.  Every  day,  either  at  the  store  or  at  the  house?  A.  I  can't 
say  whether  I  saw  him  every  day  or  not. 

Q.  Nearly  every  day;  will  that  be  accurate?     A.  I  can't  say. 

Q.  You  had  breakfast,  dinner  and  supper  at  the  house?  A.  I 
had  breakfast  and  supper  at  the  house,  I  think,  every  day,  but 
dinner  I  didn't  have  every  day. 

Q.  And  at  meals  you  met  the  boy?  A.  I  don't  know  whether 
he  was  there  at  mealtime  every  day  or  not. 

Q.  I  don't  mean  exactly;  but  at  meals,  at  times,  you  met  him? 
A.  Well,  I  presume  —  I  don't  — 

Q.  Do  you  remember  whether  he  lived  at  that  house  at  all 
while  you  were  there?  A.  I  remember  seeing  him  there  oc- 
casionally. 

Q.  Do  you  remember  whether  he  lived  in  the  house  or  not? 
A.  I  know  that  he  roomed  there. 

Q.  Do  you  know  whether  he  lived  and  boarded  there?  A.  I 
can  say  that  he  did. 

Q.  Do  you  know  that  you  did?     A.  Yes. 

Q.  Well,  now,  what  I  am  getting  at  is  this:  Did  you  and  that 
boy  room  in  that  house  together  at  the  same  time?  A.  Bert  and 
I  were  in  the  house  at  the  same  time,  and  I  suppose  he  lived 
there. 

Q.  You  have  got  some  sort  of  an  idea  he  must  have  been 
living  there;  is  that  your  impression  of  it?  A.  I  am  pretty  sure 
he  did. 

Q.  You  know  he  got  his  meals  there?     A.  I  couldn't  testify  — 

Q.  Did  his  father  live  there  at  that  time?     A.  He  did. 

Q.  And  his  mother?     A.  Yes. 

Q.  Anybody  else?  A.  I  think  his  sister  and  a  younger  brother 
were  there. 

Q.  What  do  you  think  about  his  having  lived  there?  A.  Yes, 
he  did  some  of  the  time. 

Q.  And  you  met  him  substantially  ever  day  while  you  and 
he  were  there?     A.  I  don't  know  whether  every  day. 

Q.  Nearly  every  day?     A.  Perhaps. 
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Q.  Either  at  the  store  or  in  the  house  or  on  the  streets?  A. 
Perhaps  I  met  him  every  day  in  the  store  or  on  the  streets  or  in 
the  house. 

Re-direct  Examination. 

Q.  (by  Mr.  Stapleton).  Do  you  know  whether  or  not  around 
that  time  he  had  been  away  considerably  at  different  places, 
parts  of  Connecticut?  A.  Does  this  mean  during  the  time  that 
I  was  there,  or  previous  to  my  going  there? 

Q.  No,  I  mean  around  that  period;  not  while  you  were  there 
necessarily.  A.  I  know  when  I  first  went  there  that  Bertram 
wasn't  there;  but  I  think  he  came  within  a  few  days  after 
I  went  to  work  there. 

Gardner  J.  Oakes  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Stapleton).  What  is  your  name?  A.  Gardner 
J.  Oakes. 

Q.  You  live  where?     A.  I  live  in  Bernardston. 

Q.  That  is  Bernardston,  Massachusetts?  A.  In  the  county  of 
Franklin. 

Q.  How  long  have  you  lived  there,  Mr.  Oakes?  A.  Seventy- 
one  years. 

Q.  What  is  your  business?  A.  Well,  I  used  to  carpenter  and 
contract;  but  I  am  farming  a  little  now. 

Q.  Did  you  know  this  defendant,  Bertram  G.  Spencer,  in 
Bernardston?     A.  Yes,  he  lived  with  me  a  little  while. 

Q.  How  long?  A.  Oh,  I  should  say  five  or  six  weeks  — 
perhaps  seven  —  I  can't  tell  exactly. 

Q.  Did  you  notice  anything  peculiar  about  him  while  he  lived 
with  you?  A.  Well,  he  once  in  a  while  would  have  a  kind  of  a 
poor  spell,  change  color  and  clap  his  hands  up  this  way;  that  is 
all  I  remember  seeing. 

Q.  Do  you  remember  saving  anything  to  him  about  it?  A. 
Yes,  I  says  to  him,  "What  is  the  matter,  Bert?"  He  says,  "I 
will  be  over  it  in  a  minute." 

Q.  How  often  did  you  see  him  having  those  spells?  A.  I 
can't  say;  in  the  time  that  he  was  there  might  have  been  half  a 
dozen  times,  or  even  more;  might  have  been  less. 

Q.  Did  you  notice  anything  about  his  being  melancholy  or 
gloomy  at  times?     A.  Yes,  he  did. 

Q.  Whether  or  not  he  ever  complained  in  regard  to  his  head? 
A.  Yes,  he  did. 
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Q.  "What  did  he  say?  A.  He  used  to  say  at  times  that  his 
head  ached,  felt  bad. 

Q.  Did  he  say  anything  to  you  about  being  abused  by  his 
father  when  he  was  a  boy?  A.  Well,  I  have  forgotten  whether 
he  did  or  not.  He  did  at  my  house;  whether  he  did  to  me  or  not 
I  can't  say. 

Q.  Never  mind  except  what  he  said  to  you.     A.  Yes. 

Q.  Now,  how  long  ago  was  this,  Mr.  Oakes,  that  he  was  at 
your  house?  A.  I  think  it  was  in  1901;  come  in  February  and 
went  away  in  April. 

Q.  Do  you  know  whether  it  was  right  after  he  left  Mount 
Hermon  School?     A.  Yes. 

Q.  And  your  farm  is  up  near  Mount  Hermon  School,  is  it? 

A.  Yes,  sir. 

Cross-exa  m  in  ation . 

Q.  (by  Mr.  Callahan).  Mr.  Oakes,  what  was  Spencer  doing 
at  your  house,  boarding  there?  A.  No,  he  come  there  to  work 
for  his  board. 

Q.  Oh,  yes.     A.   Helped  me  saw  up  the  wood  pile. 

Q.  And  did  he  do  his  work  pretty  decently?     A.  Yes. 

Q.  Pretty  good  sort  of  a  boy  around  there?  A.  Yes,  he 
was. 

Q.  Smash  any  of  your  property  at  any  time?  A.  Not  that  I 
remember  of  now. 

Q.   Active,  like  an  ordinary,  well-behaved  boy?     A.  Yes. 

Re-direct  Examination. 
Q.   (by    Mr.    Stapleton).     Just     one     moment,     Mr.     Oakes. 
Whether  or  not  there  was  any  trouble  or  anything  unusual  to 
excite  Spencer  while  he  was  at  your  house?     A.  No,  there  was 
not. 

Robert  B.  Gordon  —  sicorn. 
Direct  Examination. 

Q.   (by    Mr.  Stapleton).     What    is    your    name?     A.  Robert 

B.  Gordon. 

Q.  Where  do  you  live,  Mr.  Gordon?     A.  Niantic,  Connecticut. 

Q.  How  long  have  you  lived  there?  A.  Oh,  about  thirty-five 
years. 

Q.  How  old  a  man  are  you,  Mr.  Gordon?     A.  Seventy-three. 

Q.  Are  you  acquainted  with  the  defendant,  Bertram  G. 
Spencer?     A.   No,  sir,  I  never  saw  him. 

Q.  Or  his  father?     A.  No. 
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Q.  Did  you  know  the  late  William  L.  Spencer?     A.  I  did. 

Q.  Who  died  in  Middletown?  A.  I  didn't  know  that  he  died 
in  Middletown;  I  heard  so.     I  knew  William  L.  Spencer. 

Q.  And  where  did  you  know  him?  Where  did  he  live  when 
you  knew  him?  A.  I  first  knew  him  in  New  London  in  '70  — 
about  '72,  I  guess.     He  moved  into  a  house  near  me  then. 

Q.  Did  you  afterwards  live  near  him  or  — •  A.  Yes,  when  I 
came  to  East  Lyme  he  came  there  about  that  time. 

Q.  When  you  moved  to  where?  A.  East  Lyme.  Niantic  is  a 
village  in  the  town  of  East  Lyme;  Ea9t  Lyme  is  the  township. 

Q.  In  Connecticut?     A.  Yes,  New  London  County. 

Q.  How  well  did  you  know  him?  A.  I  knew  him  very  well. 
He  lived  near  by;  he  opened  a  store  there. 

Q.  Did  you  ever  observe  anything  with  regard  to  his  mental 
capacity?     A.  Why,  yes. 

Q.  What  did  you  observe?     A.  It  isn't  a  very  definite  question. 

Q.  You  may  answer;  what  did  you  observe?  A.  Why,  the 
last  two  or  three  years  I  noticed  that  there  was  a  good  deal  of  a 
change  in  his  mind. 

Q.  How  did  you  notice  that?     A.  Well,  by  his  conversation. 

Q.  Do  you  know  anything  he  said  —  do  you  remember  any- 
thing he  said  —  or  did?     A.  Yes. 

Q.  What?  A.  I  recollect  he  wanted  to  buy  a  piece  of  land  of 
me  to  build  a  factory  in  —  about  —  let's  see  —  it  was  in  '97  or 
'98.     He  went  away  from  there  in  1898,  I  think. 

Q.  Yes.  A.  Well,  a  few  months  previous  to  that  he  wanted 
to  buy  a  piece  of  land  of  me  to  put  up  a  large  factory.  He  said 
he  could  get  stockholders  for  it. 

Q.  What  was  there  about  that  that  led  you  to  think  there  was 
anything  the  matter  with  his  mental  capacity?  A.  Why,  this 
land  was  situated  on  a  hill  above  the  lake,  and  he  was  going  to 
build  the  factory  up  on  the  hill. 

Q.  How  was  he  going  to  run  it?  A.  Why,  he  said  he  was 
going  to  run  it  by  water. 

Mr.  Callahan.  He  was  simply  ahead  of  his  time;  he  ought 
to  have  lived  in  this  generation.  He  could  run  it  on  water  all 
right  now. 

The  Witness.  I  asked  him  where  he  was  going  to  get  the 
water;  he  pointed  to  the  pond,  a  pond  there  of  about  150  acres; 
he  was  going  to  run  it  by  water. 

Q.  Anything  else  about  him?  A.  Why,  he  couldn't  hold  his 
mind  to  any  one  subject  a  great  while  for  a  year  or  so  before  he 
went  away. 
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Q.  Before  that  for  some  years  back  did  you  notice  anything 
peculiar  about  him?  A.  Why,  he  was  a  peculiar  old  fellow,  but 
I  never  mistrusted  anything  mentally  out  of  the  way  until 
within  a  year  or  two.     He  was  a  very  peculiar  man. 

Q.  Do  you  know  how  he  would  act  if  anybody  crossed  him? 
A.  Wh\~,  he  would  get  into  a  rage  and  talk  law  pretty  quick. 

Mr.  Callahan.     Talk  law? 

The  Witness.     Yes. 

Air.  Callahan.     That  is  right. 

Q.  Did  you  know  Ambrose  Spencer,  William  L.  Spencer's 
father?     A.  Xo,  I  did  not. 

Q.  Did  you  ever  hear  of  him?     A.  Yes. 

Q.  Who  from?  A.  Well,  my  brother-in-law  over  in  East 
Haddam. 

Q.  Where  is  your  brother-in-law  now,  —  living  or  dead?  A. 
Now  he  is  dead. 

Q.   He  is  dead?     A.  Yes. 

Q.  What  did  your  brother-in-law  tell  you  about  Ambrose 
Spencer?  A.  Well,  we  was  talking  about  this  man  being  so 
peculiar,  and  he  said  the  old  man  was  a  good  deal  more  so  than 
old  Bill  was  —  he  called  him. 

Q.  By  "Old  Bill"  he  meant  —  you  mean  William  L.?  A. 
William  L.,  yes. 

Q.  And  he  said  that  old  Ambrose  was  a  good  deal  worse  than 
William  L.?     A.  Yes.     I  never  knew  Ambrose. 

Q.  You  never  knew  him  yourself?     A.  No. 

Q.  By  the  way,  whether  or  not  you  were  a  witness  at  a  pro- 
ceeding in  Connecticut  to  appoint  a  conservator  over  William  L. 
Spencer?  A.  I  was  a  witness  at  the  Probate  Court  when  the 
conservator  was  appointed,  yes.  There  were  two  of  us;  the 
other  man  is  dead. 

Cross-examination. 

Q.  (by  Mr.  Callahan).  You  noticed,  Mr.  Gordon,  when  the 
old  man  got  mad,  that  he  talked  about  going  to  law?  A.  Yes; 
he  would  get  in  a  rage  very  quick  and  threaten  to  do. 

Q.  Do  you  think  it  is  a  sign  of  peculiarity  that  a  man  should 
go  to  see  a  lawyer?  A.  I  don't  know  that  he  ever  went  to  see  a 
lawyer. 

Q.  He  used  to  talk  about  going  to  see  one?     A.  Yes. 

Q.  And  when  you  knew  him  he  was  a  very  old  man?  A.  No; 
when  I  first  knew  him  in  New  London  I  think  he  was  a  man 
about  fifty. 

Q.  I  beg  your  pardon.     I  did  not  mean  to  interrupt  you.     A. 
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I  should  think  when  I  first  made  his  acquaintance  he  was  a  man 
rising  fifty. 

Q.  I  should  perhaps  have  asked  you  when  you  first  noticed 
this  change  in  his  mind,  —  you  noticed  it  some  two  years  before 
at  Middletown?  A.  Somewhere  two  years  before  the  hearing  in 
the  Probate  Court. 

Q.  And  shortly  after  that  he  died?  A.  He  went  from  our 
town.  He  was  not  committed  to  the  asylum  from  our  town. 
He  went  up  north  to  Salem,  I  guess. 

Q.  You  finally  did  hear  of  his  death?     A.  Yes. 

Q.  How  long  after  the  conservator  was  appointed  did  you  hear 
of  his  death?     A.  I  should  think  about  two  years. 

Q.  So  it  was  perhaps  four  years  before  his  death  that  you 
noticed  this  change  in  his  mental  condition?  A.  Yes;  I  shouldn't 
think  it  would  exceed  five  years  at  the  outside. 

Q.  He  was  then  very  nearly  eighty  years  of  age?  A.  Yes,  sir; 
well,  perhaps  he  was  seventy-five,  I  guess. 

Re-direct  Examination. 

Q.  (by  Mr.  Stapleton).  Did  you  ever  notice  anything  else 
about  him  when  he  was  cross  in  any  way  besides  his  talking 
about  law?  A.  He  would  stamp  and  shake  his  fist  and  talk  law, 
yes. 

Q.  What  do  you  mean  by  talking  law?  A.  Oh,  he  threatened 
to  sue  people. 

Q.  Going  to  sue  everybody?  A.  Yes.  Never  heard  of  his 
doing  it. 

Mr.  Stapleton.  If  your  Honor  please,  I  want  to  put  in  the 
deposition  of  Henrietta  Post  of  Newington,  in  the  State  of 
Connecticut. 

Mr.  Callahan.  I  should  like  to  see  it.  [Mr.  Callahan 
examines  deposition.]     All  right,  Mr.  Stapleton. 

Mr.  Stapleton.  This  is  the  deposition  of  Harriet  Henrietta 
Post  of  Newington,  Connecticut. 

Interrogatories  addressed  to  Henrietta  Post,  of  Newington, 
State  of  Connecticut,  on  Behalf  of  the  Defendant,  Bertram 
G.  Spencer. 

1.  Please  state  your  name,  age,  residence  and  occupation.  A.  Harriet 
Henrietta  Post;  eighty-five  last  August,  1911;  Newington,  Conn.  House- 
keeper. 

2.  What  is  the  state  of  your  health?  A.  In  good  health;  help  in  and 
about  the  house. 
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3.  Are  you  acquainted  with  Bertram  G.  Spencer,  defendant  in  the 
case  of  Commonwealth  v.  said  Spencer  for  murder?  A.  I  am;  have 
known  him  a  great  many  years. 

4.  Whether  or  not  at  some  time  you  were  engaged  in  caring  for  Katie 
E.  Spencer,  mother  of  said  Bertram  G.  Spencer?    A.  I  was. 

5.  If  so,  when  and  where  was  it,  and  how  long  were  you  engaged  in 
caring  for  said  Katie  E.  Spencer?  A.  About  thirty  years  ago,  at  a  place 
called  Lebanon  Green;  was  there  a  little  over  two  weeks. 

6.  Whether  or  not  you  saw  the  defendant  Bertram  G.  Spencer  while 
you  were  so  engaged?  A.  I  did.  He  was  around  where  I  was  every 
day. 

7.  If  you  did,  please  state  all  that  you  saw  or  noticed  of  him  at  said 
time.  A.  He  was  queer,  odd  and  strange;  wanted  his  own  way;  very 
excitable. 

8.  How  old  should  you  say  he  was  from  his  appearance  and  looks  at 
that  time?    A.  Should  say  nine  or  ten. 

9.  Are  you  acquainted  with  W.  L.  L.  Spencer,  the  father  of  said 
Bertram  G.  Spencer?  A.  Was  a  neighbor;  was  well  acquainted  with 
him. 

10.  Whether  or  not  you  saw  W.  L.  L.  Spencer,  the  father  of  said  Bertram 
G.  Spencer  at  the  time  you  were  engaged  in  caring  for  Mrs.  Katie  E. 
Spencer?     A.  I  did;  talked  with  him  every  day. 

11.  "What,  if  anything,  did  you  see  him  do  to  his  son  Bertram  G. 
Spencer?  A.  His  father  told  him  to  come  out  to  the  woodshed  and  take 
a  whipping;   I  saw  him  follow  his  father  out  to  shed. 

12.  How  did  you  happen  to  see  this?  A.  It  was  in  the  morning; 
I  was  in  the  kitchen  getting  breakfast. 

13.  Whether  or  not  said  Bertram  G.  Spencer  told  you  anything  in 
regard  to  what  his  father  did  to  him?  A.  He  did;  he  said  his  father  had 
given  him  an  awful  whipping  and  if  I  would  put  my  head  on  the  chopping 
block  he  would  chop  my  head  off. 

14.  If,  "Yes,"  what  did  he  tell  you?    A.  The  answer  is  the  same. 

15.  Where  and  when  did  he  tell  you  this,  giving  details?  A.  I  was 
in  the  kitchen  getting  breakfast. 

16.  How  did  the  manner  and  appearance  of  the  said  Bertram  G. 
Spencer  impress  you  at  that  time?  A.  He  looked  frightened,  scared, 
afraid. 

17.  If  you  have  not  stated  in  answer  to  the  above  question  will  you 
now  state  whether  or  not  Bertram  G.  Spencer  said  anything  to  you  at 
that  time  as  to  how  his  father  had  punished  him,  and  if  he  did,  please 
state  fully  all  that  he  said?  A.  Nothing,  only  that  he  had  got  an  awful 
whipping. 

18.  Did  he  say  anything  in  regard  to  his  father  having  placed  his  head 
upon  the  chopping  block?     A.  He  did  not. 

The  Witness.    I  hereunto  set  my  hand  and  seal,  and  so  forth. 

Conference  at  the  bench. 
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Mr.  Stapleton.  This  is  a  deposition,  may  it  please  your 
Honor  — 

The  Court.     Mr.  Attorney,  will  you  step  this  way? 

Mr.  Stapleton.  This  is  a  deposition,  may  it  please  your 
Honor,  that  was  taken  last  year.  I  took  it  out  and  filed  it  and 
sent  it  back  within  a  few  days,  but  it  has  never  been  marked 
"  file,"  although  it  has  been  in  the  office  here. 

The  Court.     Any  objection  to  that? 

Mr.  Callahan.     I  don't  know.     I  want  to  see  it  first. 

[Examines  document.] 

The  Court.  I  would  suggest  if  the  examination  of  these  dep- 
ositions is  going  to  take  very  much  longer  that  it  ought  to  be 
postponed  and  be  examined  during  recess.  If  you  have  any  other 
depositions  you  might  put  them  in  now. 

Herman  A.  Amberg  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Stapleton).  What  is  your  name?  A.  Herman 
A.  Amberg. 

Q.  You  live  where?  A.  792  Springfield  Street,  West  Spring- 
field. 

Q.  How  long  have  you  lived  there?  A.  About  a  year  and  a 
half. 

Q.  Where  did  you  live  before  that?  A.  Before  that  I  lived  on 
the  corner  of  Chestnut  and  Allendale  Street,  Springfield. 

Q.  Where  are  you  employed?  A.  I  am  employed  by  the  H.  L. 
Handy  Company. 

Q.  How  long  were  you  employed  there?  A.  Twenty-seven 
years. 

Q.  Do    you    know    the    defendant,    Bertram    G.    Spencer?     A. 

Yes,  sir. 

Q.  He  is  married  to  your  daughter?     A.  Yes. 

Q.  When  did  you  first  become  acquainted  with  him?  A. 
Why,  the  first  time  I  got  acquainted  was  when  he  come  to  my 
house  with  my  daughter  to  call  on  her. 

Q.  Yes.  A.  And  he  came  probably  half  a  dozen  times  or  more 
at  different  times. 

Q.  Did  you  have  some  trouble  with  him  one  Sunday?  A.  Why, 
at  first  he  only  called  to  the  house  and  went  home  again  like  any 
other  young  man,  and  after  a  while  there  he  called  regular. 

Q.  Never  mind  going  into  that;  but  on  some  Sunday. I  ask 
you  if  you  had  some  trouble  with  him?     A.  Yes,  one  Sunday  he 
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came  down  to  my  house  and  wanted  to  take  the  girl  out  forcibly. 
I  had  refused  to  give  the  girl  permission  to  go  out  that  Sunday, 
and  he  come  down  to  take  the  girl  out  by  force. 

Q.  How  did  he  act  or  appear?  A.  Why,  he  came  to  the  back 
veranda  and  knocked  at  the  door,  and  I  went  to  the  back  door, 
and  he  called  me  all  the  names  that  you  can  think  of,  and  he 
threatened  to  kill  me;  he  was  going  to  knock  my  head  off. 
And  we  argued  there  for  a  while,  and  I  finally  got  very  mad  at 
him;  I  was  going  to  lick  him,  and  just  at  that  time  my  wife 
interfered,  and  she  locked  the  door  on  me;  otherwise  I  was 
ready  to  jump  out  there  and  give  him  a  good  thrashing. 

Q.  Never  mind  going  into  that,  Mr.  Amberg.  Did  you  see 
him  again  after  that  for  some  time?  A.  No,  after  that  I  didn't 
see  him  for  a  whole  year  —  I  think  it  is  almost  a  year  —  with 
the  exception  of  once  or  twice,  perhaps,  I  passed  him  on  the 
street  and  noticed  him. 

Q.  Your  relations  with  him  were  not  friendly  during  that  time? 
A.  No;  the  girl  left  my  house  and  got  married  without  my 
consent,  and  we  had  a  falling  out,  and  I  didn't  see  any  of  them 
for  a  year. 

Q.  And  you  subsequently  resumed  friendly  relations  with  him 
and  became  reconciled?     A.  Yes. 

Q.  Now,  did  he  come  to  work  down  at  Handy 's  where  you 
were?     A.  Yes. 

Q.  The  H.  L.  Handy  Company?     A.  Yes. 

Q.  How  long  did  he  work  there?  A.  He  worked  there  for 
about  six  months. 

Q.  Did  you  ever  notice  anything  peculiar  about  him  while  he 
was  employed  there?  A.  Why,  yes,  he  had  trouble  with  a  good 
many  of  the  employees  there,  and  he  showed  a  very  violent 
temper. 

Q.  How  did  he  act  when  he  had  trouble?  A.  Why,  at  the 
least  provocation  he  would  fly  off  the  handle  and  throw  a  hatchet 
at  some  of  us,  or  anything  that  he  had  in  his  hand,  you  know. 

Q.  And  about  his  appearance  there  when  he  had  those  spells. 
A.  Why  at  one  time  he  had  trouble  with  one  of  our  employees, 
and  I  was  sent  in  after  it  happened  to  quiet  him.  He  locked 
himself  up  in  a  refrigerator,  and  he  was  excited  and  trembling  all 
over,  and  his  face  —  why,  I  was  almost  frightened  at  his  face, 
the  way  he  looked,  peculiar  look  in  his  eyes.  He  was  in  that 
room  there  for  over  a  half  an  hour  before  I  could  quiet  him  down 
and  go  out  and  behave  himself  as  a  man. 

Q.  How  often  have  you  seen  him  have  attacks  of  that  sort? 
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A.  Well,  such  violent  attacks  I  have  seen  only  that  one  Sunday 
when  he  came  up  at  my  house;  he  acted  something  similar  to 
that. 

Q.  And  at  other  times  did  he  have  other  lesser  attacks?  A. 
Yes,  he  had  trouble  with  a  good  many  of  our  help,  but  I  was 
not  always  present. 

Q.  But  did  you  at  other  times  see  him  have  other  —  A.  Oh, 
yes,  I  have  noticed  his  terrible  temper  a  number  of  times. 

Q.  And  whether  or  not  it  appeared  to  you  like  the  ordinary 
temper  of  the  ordinary  man,  or  otherwise?  A.  Why,  I  always 
judged  him  peculiar  because  he  changed  from  the  action  of  a 
school  boy  in  one  minute  and  in  about  another  minute  he  acted 
like  a  raving  maniac;  and  those  changes  there,  they  impressed 
me  from  that  time  when  he  came  up  to  my  house. 

Q.  Did  you  see  the  articles  that  were  taken  from  his  house 
after  his  arrest?     A.  Yes. 

Q.  Over  at  the  police  station,  were  they?     A.  Yes. 

Q.  What  did  you  see  there?  A.  I  saw  quite  a  number  of 
trinkets  and  jewelry,  chains  and  lockets  and  various  other 
articles,  like  brushes  and  combs;  I  can't  remember  exactly  what 
they  all  did  have  there;  quite  a  pile  of  stuff. 

Q.  Did  you  see  such  things  as  old  badges  there?  A.  I  think 
I  did. 

Q.  Do  you  remember  seeing  an  account  book  there?  A.  I 
am  not  positive  about  an  account  book. 

Q.  You  are  not  positive.  What  else  did  you  see  there,  if  you 
can  recall?  A.  I  think  there  was  two  or  three  watches  and  a 
few  rings  and  some  other  —  pins  and  different  things  of  that  sort. 

Q.  Whether  or  not  some  of  the  articles  appeared  to  be  value- 
less?    A.  Well  — 

Mr.  Callahan.  That  is  slightly  leading,  may  it  please  your 
Honor.     I  object  to  it  in  that  form. 

The  Court.     It  is  objectionable  in  form. 

Q.  Did  you  notice  anything  in  regard  to  the  value  of  the 
articles?  A.  Why,  as  a  whole,  they  didn't  seem  to  be  very 
valuable. 

Q.  As  to  some  of  them,  what  should  you  say? 

Mr.  Callahan.  You  are  now  talking  about  jewelry,  Mr. 
Stapleton? 

Mr.  Stapleton.     Anything  there. 

Mr.  Callahan.     Well,  I  object  to  it. 

The  Court.     Read  the  question. 

[  Question  read.] 
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Mr.  Callahax.     I  do  not  think  this  man  is  qualified  to  pass 
on  the  value  of  jewelry. 

Mr.  Stapletox.     I  am  not  asking  him  to  appraise  anything. 

Mr.  Callahax.     I  know  you  are  not.     How  can  a  man  tell 
whether  it  is  gold,  gold-plated  or  brass? 

The  Court.     I  exclude  the  question. 

Mr.  Stapletox.     Will  you  save  our  exception? 

The  Court.     I  exclude  the  question  on  the  ground  that  it  is 
not  shown  he  is  qualified  to  answer  the  question. 

Mr.  Stapletox.     The  defendant  excepts,  if  your  Honor  please. 

Q.  Were  all  the  articles  of  gold  or  precious  metals  or  otherwise? 

Mr.  Callahax.     I  will  object  to  that. 

The  Court.     Well,  he  may  answer  that. 

Mr.  Callahax.     Then  I  withdraw  my  objection,  may  it  please 
your  Honor,  to  the  other  question. 

The  Court.     Very  well. 

Mr.  Callahax.     Which   has   just   been   passed   upon    and    to 
which  the  defendant  took  exception. 

The  Court.     [  To    the     stenographer.]     Read     the     previous 
question  to  which  an  exception  was  taken. 

[Question  read:     "As  to  some  of  them,  what  should  you  say?"] 

The  Court.     Do  you  desire  an  answer  to  that  question,  Mr. 
Stapleton? 

Mr.  Stapletox.     What,  sir? 

The  Court.     Do  you  desire  an  answer  to  that  question? 

Mr.  Stapletox.     Yes,  if  your  Honor  please.     [To  the  witness.] 
You  may  answer  that. 

The  Court.     Answer  the  question. 

The  Witxess.     As     to     what     metal  —  whether     they     were 
precious  metal? 

Q.  Xo,  as  to  the  value  of  some  of  the  articles,  what  should  you 
say? 

Mr.  Callahax.     Whether  they  were  valuable  or  valueless,   I 
understand. 

Mr.  Stapletox.     Yes. 

The  Court.     Perhaps  the  question  had  better  be  read  again 
to  the  witness  if  he  does  not  understand  it. 

The  Witness.     The  whole  of  them  looked  to  me  like  a  cheap 
lot  of  jewelry. 

Cross-examination. 

Q.   (by   Mr.  Callahax).     You  work  in   the   meat  house,   Mr. 
Amberg?     A.  Yes. 

Q.   I  wish  you  would  tell  me  whether  this  is  gold,  this  locket 
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[referring  to  locket  attached  to  his  watch  chain].  I  would  like 
to  know.     A.  Well,  this  looks  like  gold  to  me. 

Q.  Well,  is  it  or  isn't  it?     A.  I  am  not  positive. 

Q.  And  you  are  no  more  positive  about  what  you  saw  at 
the  police  station  than  you  are  about  this,  are  you?  A.  No, 
with  the  exception  of  —  I  think  there  was  a  few  small  diamonds 
there;  otherwise  I  wouldn't  — 

Q.  Well,  of  course  you  had  no  trouble  in  determining  that 
diamonds  were  not  gold;  you  had  no  trouble  about  that?  A. 
No. 

Q.  You  were  opposed,  Mr.  Amberg,  to  Mr.  Spencer's  keep- 
ing company  with  your  daughter,  as  I  understand  it?  A. 
Yes,  sir. 

Q.  And  very  earnestly  opposed  to  it?     A.  Yes,  sir. 

Q.  And  had  requested  your  daughter  not  to  keep  company 
with  the  man?     A.  Yes,  sir. 

Q.  And  finally  had  ordered  her  to  keep  him  out  of  your  house? 
A.  Well,  something  to  that  effect. 

Q.  That  is  what  I  mean  —  substantially  that.  You  had  told 
her  that  he  must  not  come  to  your  home  any  more?  A.  No,  I 
couldn't  say  —  no,  I  didn't  tell  her  that.  I  didn't  tell  her  that 
he  shouldn't  come,  but  I  prevailed  upon  her  not  to  marry  so 
soon.  I  didn't  object  to  her  keeping  company  with  him  if  she 
liked  him. 

Q.  You  did  object  to  the  marriage?  A.  I  objected  to  the 
marriage. 

Q.  He  knew  you  objected  to  the  marriage?     A.  Yes. 

Q.  And  it  was  after  your  objection  to  the  marriage  that  this 
scene  happened  down  at  your  door  one  day?     A.  Yes. 

Q.  When  he  denounced  you  and  swore  at  you?     A.  Yes. 

Q.  And  when  you  were  possessed  with  a  desire  to  get  into 
him  yourself?     A.  Yes. 

Q.  And  you  would  have  got  him  that  day  if  it  hadn't  been  for 
Mrs.  Amberg? 

Mr.  Stapleton.     I  object  to  that. 

Mr.  Callahan.     Now  he  has  testified  to  that. 

Q.  You  would  have  assaulted  him  that  day  if  it  hadn't  been 
for  Mrs.  Amberg? 

Mr.  Stapleton.     I  object. 

The  Court.     What  is  the  objection? 

Mr.  Stapleton.     I  don't  see  how  it  is  competent. 

Mr.  Callahan.     You  put  it  in. 

The  Court.     He  may  answer. 
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Mr.  Stapletox.     The  defendant  excepts. 

Q.  What  do  you  say,  Mr.  Amberg?     A.  Yes. 

The  Court.  Well,  I  admit  it  as  a  matter  of  discretion.  I 
do  not  think  it  is  the  subject  of  exception. 

Q.  And  all  that  prevented  you  was  your  wife's  conduct  in 
locking  the  door?     A.  Yes. 

Q.  And  persuading  you  to  come  back  into  the  house?  A.  Yes, 
that  is  right. 

Q.  Did  you  have  an  interview  with  a  newspaper  reporter  after 
Mr.  Spencer  was  brought  back  from  Bridgewater  this  summer? 
A.  Xo. 

Q.  Did  you  have  one  a  year  ago  when  he  was  committed  to 
Bridgewater?     A.  Xo. 

Q.  An  interview  with  a  newspaper  man  here  in  Springfield? 
A.  Xo,  I  never  did. 

Q.  Did  you  see  such  an  interview  published?  A.  An  interview 
with  me? 

Q.  Yes.     A.  Xo. 

Q.  You  don't  recall  having  seen  anything  of  that  kind?  A. 
Xo. 

Hexry  W.  Richards — sworn. 
Direct  Examination. 

Q.  (by  Mr.  Stapletox).  What  is  your  name,  please?  A. 
Henry  W.  Richards. 

Q.  Where  do  you  live?     A.  Hartford,  Connecticut. 

Q.  What  do  you  do,  Mr.  Richards?  A.  Buyer  for  Brown  & 
Thompson's  department  store. 

Q.  Are  you  acquainted  with  the  defendant  in  this  case, 
Bertram  G.  Spencer,  and  were  you  in  Hartford  at  some  time? 
A.  I  was,  yes. 

Q.  How  long  ago  was  that?     A.  I  should  say  about  twelve  years. 

Q.  What  was  he  doing.  A.  Working  in  the  wash-goods  de- 
partment of  the  store. 

Q.  Did  you  talk  with  him  from  time  to  time?     A.  I  did,  yes. 

Q.  Whether  or  not  he  ever  said  anything  to  you  in  regard  to 
bia  father's  abusing  him?  A.  When  young  Spencer  came  there 
he  appeared  like  a  very  nice  young  fellow.  I  used  to  talk  with 
him  in  the  morning,  and  he  told  me  that  his  father  was  in  busi- 
in  Lebanon.  I  asked  him  why  he  left  home  if  his  father 
was  in  business,  to  seek  employment  in  another  store,  and  he 
said  he  couldn't  stand  his  father's  abuse,  that  his  father  pounded 
him  and  abused  him  in  every  way,  and  he  finally  left  home. 
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Q.  Did  you  notice  anything  in  regard  to  his  looks  while  he 
was  there?  A.  At  times  he  would  have  a  vacant  stare  as  though 
he  lost  himself. 

Q.  Did  you  notice  how  he  acted  if  anybody  crossed  him  or  did 
anything  he  didn't  like?  A.  He  seemed  to  get  into  an  uncon- 
trollable rage. 

Q.  How  did  he  look  then?  A.  He  seemed  to  lose  complete 
control  of  himself. 

Q.  Did  you  ever  see  him  attack  or  make  an  attack  upon  a 
cash  boy  in  Brown  &  Thompson's  store?     A.  I  did,  yes. 

Q.  What  was  that,  if  you  will  tell  the  jury?  A.  The  boy  had 
evidently  crossed  his  tracks  in  some  way,  and  he  picked  up  one 
of  these  small  hammers  that  they  have  in  those  departments, 
and  he  jumped  the  counter  and  chased  the  boy  through  the  aisle. 

Q.  As  he  was  going  through  the  aisle  did  anything  happen? 
A.  He  collided  with  a  lady,  a  customer. 

Q.  Did  you  say  anything  to  him  about  it?     A.  No,  sir. 

Q.  How  did  he  appear  to  act?  What  was  his  manner  while 
he  was  doing  that?  A.  He  seemed  like  a  wild  beast.  He  didn't 
seem  to  have  any  control  over  himself  at  all. 

Q.  Did  he  holler  or  say  anything?  A.  No,  sir;  not  to  my 
knowledge. 

Cross-examination. 

Q.  (by  Mr.  Callahan).  Mr.  Richards,  how  long  did  he  work 
for  Brown  &  Thompson?  A.  I  should  say  perhaps  three  to  four 
months.  » 

Q.  In  what  capacity?  A.  As  a  clerk  in  the  wash-goods  de- 
partment. 

Q.  What  did  he  have  to  do  there  as  clerk?  What  were  his 
duties?  A.  He  came  there  as  a  boy;  I  should  say  probably  in 
the  neighborhood  of  eighteen  years  of  age.  His  duties  consisted 
of  waiting  on  trade,  selling  goods,  cleaning  in  the  wholesale  de- 
partment, dusting  and  so  forth. 

Q.  You  will  pardon  me  if  I  do  not  seem  to  understand  some 
of  these  things.  What  does  cleaning  in  the  wholesale  depart- 
ment mean?     A.  Dusting  the  wholesale  stock. 

Q.  Keeping  it  fresh  and  clean?  A.  Keeping  it  fresh  and  clean 
and  piled  up  nicely. 

Q.  Did  he  do  that  work  well?  A.  He  was  not  in  my  depart- 
ment, therefore  I  couldn't  answer  that  question. 

Q.  You  had  no  supervision  over  him?  A.  No  supervision  at 
all;  no,  sir. 

Q.  In  the  course  of  his  dealing  with  the  public  as  a  clerk  did 
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he  keep  any  record  of  the  amount  of  money  that  he  took  in? 
A.   He  had  to,  —  he  had  to  make  out  a  check  —  keep  a  salesbook. 

Q.  "What  became  of  that  check?  Was  that  the  day  of  cash 
boys  or  did  they  have  the  carrier  system?  A.  They  had  the 
carrier  system. 

Q.  Would  he  make  out  a  check  for  the  amount  of  the  sale  and 
put  it  in  a  little  ball  and  send  it  along  to  the  cashier  on  the 
carrier  system?  A.  That  question  I  couldn't  answer;  he  was 
not  in  my  department. 

Q.  But  that  was  the  custom  of  the  departments  in  the  store 
where  you  worked?  A.  Yes;  that  was  the  custom  in  all  the 
departments. 

Q.  What  time  would  he  arrive  in  the  morning  for  his  work? 
A.   At  the  time  we  opened  up,  at  8  o'clock. 

Q.  What  were  his  hours?     A.  From  8  to  6. 

Q.  In  the  evening?     A.  8  in  the  morning  until  6  at  night. 

Q.   And  how  much  time  for  lunch?     A.  One  hour. 

Q.  And  during  that  period  the  clerk  remained  on  his  feet  most 
of  the  time?     A.   At  all  times. 

Q.   Waiting  upon  the  public?     A.  Yes. 

Q.  And  his  duty  necessarily  involved  the  meeting  of  a  great 
many  people  in  a  day?     A.  Yes. 

Q.   People  of  all  kinds  and  temperaments?     A.  Yes. 

Q.  Perhaps  dozens  and  perhaps  scores,  —  am  I  right  about 
that?     A.  Yes. 

Q.  And  so  far  as  you  know  he  did  his  duties  well  and  decently? 
A.  So  far  as  I  know;  of  course  being  in  a  different  department  I 
had  no  jurisdiction  over  him  and  had  no  reason  to  know  his 
ability  as  a  salesman. 

Q.  Exactly,  but  so  far  as  you  saw  him  there  in  the  store,  that 
A.  Yes,  so  far  as  I  saw  him. 

Q.  Dealing  with  the  public  he  did  his  work  well  and  decently? 
A.  Yes,  so  far  as  I  saw  him. 

Q.   You  saw  him  one  day  pursuing  a  boy?     A.  Yes. 

Q.  With  a  hammer,  did  I  understand  you  to  say?     A.  Yes. 

Q.  A  tack  hammer?  A.  Why,  a  small  hammer;  it  wasn't  a 
Urge  hammer. 

Q.  What  he  had  been  doing  with  that  hammer  before  the 
pursuit  began  you  don't  know?     A.  No,  sir. 

Q.  What  manner  of  boy  was  it  that  he  was  chasing?  A.  He 
was  a  cash  boy. 

Q.  Yes,  but  as  to  the  nature  of  the  boy,  do  you  know  that? 
A.   No,  sir;  I  don't  know  that. 
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Q.  And  what  sort  of  trouble  he  had  with  Spencer  you  don't 
know?     A.  No,  sir. 

Q.  You  just  saw  him  angry  from  chasing  the  boy?  A.  Yes, 
sir. 

Q.  And  saw  the  boy  legging  it  for  safety?  A.  Legging  it  for 
safety. 

Q.  And  in  the  course  of  the  chase  Spencer  collided  with  a 
woman?     A.  He  did. 

Q.  What  happened  to  the  woman?     A.  Jarred  her  a  little  bit. 

Q.  Did  he  strike  her  full  head?     A.  He  ran  against  her. 

Q.  And  jarred  her?  A.  Naturally,  as  anybody  would  be 
jarred  when  they  were  ran  into. 

Q.  She  didn't  fall  down?     A.  No,  sir;  she  didn't. 

Q.  Did  she  get  mad  about  it?  A.  No,  sir;  I  don't  think  so; 
she  probably  took  it  from  the  condition  he  was  in. 

Q.  What  did  he  do  when  he  struck  her?  A.  He  kept  on  going 
until  he  was  stopped. 

Q.  Who  stopped  him?  A.  The  clerks  in  the  store  got  hold  of 
him. 

Q.  Did  you  help  to  stop  him?     A.  No,  sir. 

Q.  Did  you  go  to  where  he  was  stopped?  A.  No,  sir;  I  did 
not. 

Q.  You  had  nothing  to  do  with  it?  A.  No,  sir.  I  was  attend- 
ing strictly  to  my  business  in  my  own  department. 

Q.  You  didn't  see  him  after  he  had  collided  with  the  lady? 
A.  After  he  passed  her,  I  did  not. 

Q.  That  is  all  you  know  about  this?     A.  That  is  all  I  know. 

Q.  You  just  saw  him  running  after  one  of  the  boys  there  in 
the  store?     A.  Yes. 

Q.  And  he  had  a  slight  collision  with  a  lady,  —  or  a  collision, 
—  I  won't  characterize  it,  —  with  this  lady?     A.  Yes. 

Q.  And  afterwards  he  was  stopped,  and  who  stopped  him  or 
what  happened  to  him  when  he  was  stopped  you  couldn't  de- 
termine?    A.  No,  sir;  because  it  was  out  of  my  sight. 

Q.  So  the  glimpse  you  caught  of  him  was  a  fleeting  glimpse  as 
he  suddenly  ran  past  you  in  the  store?     A.  Sure. 

Q.  That  is  all  you  saw  of  the  chase?     A.  That  is  all  I  saw,  yes. 

Q.  That  is  all  you  saw  of  the  pursuit,  —  that  was  the  only 
opportunity  you  had  to  pass  judgment  upon  his  appearance?  A. 
At  that  time,  yes. 

Q.  He  made  no  sound  as  he  passed  you?  A.  I  didn't  hear 
any. 

Q.  So  when  you  say  he  acted  like  a  wild  beast  your  opinion 
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rests  wholly  upon  what  you  had  an  opportunity  to  see  of  him 
as  he  rushed  past  you  in  pursuit  of  the  boy?  A.  That  was  the 
only  opportunity  I  had  to  judge  of  him. 

Q.  That  was  the  only  chance  you  had  to  form  an  opinion  on 
his  appearance?     A.  Yes. 

Fraxk  Killian —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Stapleton).  What  is  your  name?  A.  Frank 
Killian. 

Q.  And  where  do  you  live?     A.  Hartford. 

Q.  And  you  work  where?     A.  Sage,  Allen  &  Company's. 

Q.  Dry  goods  store  in  Hartford?     A.  Yes,  sir. 

Q.  Do  you  know  the  defendant  in  this  case,  Bertram  G. 
Spencer?     A.  I  did. 

Q.  Where  did  you  become  acquainted  with  him?  A.  At 
Brown,  Thompson  &  Company's,  Hartford. 

Q.  And  when  was  that?  A.  Why,  I  should  say  in  the 
neighborhood  of  eleven  or  twelve  years  ago. 

Q.  And  how  long  was  he  there,  do  you  know?  A.  Why,  I 
don't  exactly  know  the  length  of  time  he  stayed  there.  I  should 
say  three  or  four  months. 

Q.  Did  you  have  any  reason  to  pay  particular  attention  to 
him?  A.  I  did  at  one  time.  I  was  in  charge  of  a  department  in 
that  store. 

Q.  What  department  was  that?     A.  The  wash  goods. 

Q.  And  was  Spencer  employed  in  that  department?  A.  He 
was. 

Q.  What  did  you  see  him  do?  A.  It  was  my  duty  to  take 
those  young  men  sent  to  the  department  downstairs  each  morn- 
ing about  9  o'clock  to  fix  the  duplicate  stock,  and  we  had  old 
boxes  and  we  used  to  have  to  repaper  them.  And  I  set  him  to 
work  doing  that.  One  of  the  cash  boys  passed  by  and  he  made 
some  remark  to  Spencer  on  the  way  he  was  doing  it,  and  Spencer 
all  of  a  sudden,  with  a  rage,  took  a  hammer  and  let  it  fly  at  the 
cash  boy.  I  told  him  —  I  told  him  he  shouldn't  do  that.  I 
said,  "If  you  hit  that  boy  you  would  kill  him  right  in  his  tracks." 
I  told  him  he  should  be  more  careful,  and  he  made  the  remark 
that  he  didn't  care  if  he  killed  him,  or  something  to  that  effect; 
and  I  spoke  to  him,  I  tried  to  tell  him  to  be  more  quiet  and  not 
to  do  such  a  thing,  but  he  raged  right  up  and  he  kept  going, 
swearing,  just  the  same. 
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Q.  Did  he  say  anything  about  doing  any  injury  to  you?  A. 
He  didn't,  no.  But  I  stopped  right  then.  I  thought  he  might 
turn  on  me. 

Mr.  Swift.  I  ask  that  that  be  stricken  out,  if  your  Honor 
please. 

The  Court.     It  may  be  stricken  out  as  not  responsive. 

Q.  Did  you  say  anything  further  to  him?     A.  Not  at  that  time. 

Q.  Why  not?  A.  Well,  I  thought  it  better  to  let  it  drop 
there. 

Q.  W7hy?  A.  Why  —  well  —  I  thought  there  might  be  some 
argument  about  it,  and  I  might  get  into  it  a  little  stronger  than 
what  I  looked  for. 

Q.  Did  you  ever  notice  anything  else  about  him  down  there? 
A.  When  he  was  waiting  on  customers  he  was  inattentive  and 
seemed  to  wander  away  from  his  business. 

Q.  How  did  he  look  and  appear?  A.  Why,  he  looked  —  his 
eyes  looked  at  times  kind  of  glaring,  as  if  he  wasn't  all  there  at 
the  time. 

Q.  WThen  he  threw  this  hammer  at  the  cash  boy  did  you  notice 
his  looks  particularly?     A.  Yes,  I  did. 

Q.  What  did  you  notice  about  him?  A.  He  looked  as  if  they 
were  glaring,  a  wild  look  in  them. 

Q.  Whether  he  appeared  to  have  any  control  of  himself  or 
not?     A.  He  appeared  as  if  he  couldn't  control  himself. 

Q.  Whether  or  not  he  seemed  to  know  really  what  he  was 
doing?     A.  I  don't  think  he  realized  what  he  had  done. 

Mr.  Callahan.     I  object  to  that  answer. 

Q.  Well,  not  what  you  think,  but  whether  or  not  —  what  he 
seemed;  what  his  appearance  was? 

Mr.  Callahan.  I  object  to  the  answer.  It  is  still  on  the 
record. 

The  Court.     The  last  answer  may  be  stricken  out. 

Q.  Don't  say  what  you  think,  Mr.  Killian. 

Mr.  Callahan.  That  answer  was  stricken  out,  that  he  made 
to  that. 

[Question  read  by  stenographer.] 

Q.  Will  you  answer  that,  Mr.  Killian,  please?  A.  No,  he 
didn't  know  what  he  was  doing. 

Mr.  Callahan.     May  that  be  stricken  out? 

The  Court.     It  may  be  stricken  out  as  not  responsive. 

Mr.  Stapleton.     The  defendant  excepts,  if  your  Honor  please. 

Mr.  Callahan.  We  don't  object  to  the  first  part  of  the 
answer,  the  word  "No,"  which  is  responsive. 
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The  Court.  Very  well.  The  rest  of  the  answer  may  be 
stricken  out. 

Mr.  Stapletox.     The  defendant  excepts,  if  your  Honor  please. 

Q.  While  he  was  there  did  you  notice  anything  —  did  he 
receive  anything  from  home?  A.  He  was  there  a  few  days  and 
he  received  a  small  box  through  the  mail,  a  paper  box.  And  I 
was  standing  near  him  when  he  got  the  mail,  and  he  opened 
this  package,  and  in  that  package  was  some  sweet  peas  and 
a  pipe  buried  underneath.  He  looked  in  the  box  when  it  was 
opened  and  fussed  over  the  sweet  peas,  and  he  took  out  the 
pipe  and  he  says,  "My  mother  sent  that."  He  says,  "My 
mother  is  good,"  and  then  he  started  in  and  swore  about  his 
father. 

Q.  How  did  his  manner  and  appearance  seem  at  that  time? 
A.  Why  —  [Defendant  weeps.]  It  seemed  like  a  boy.  He  held 
his  head  as  if  in  sorrow,  more  like  a  younger  boy,  he  was  so 
tickled  to  see  that  come  from  his  mother. 

Q.  Was  there  anything  else  you  noticed  about  him  there,  Mr. 
Killian?     A.   I  don't  remember  anything  else  that  I  can  recall. 

Cross-examination. 

Q.  (b.v  Mr.  Callahan).  Where  do  you  live  now,  Mr.  Killian? 
A.   I  live  in  Hartford. 

Q.  You  don't  work  for  Brown,  Thompson  &  Company  now? 
A.    No,  >ir. 

Q.  How  long  since  you  worked  for  them?  A.  About  ten  years 
ago  I  left  them. 

Q.  And  you  have  been  working  for  Sage,  Allen  &  Company 
ever  since?     A.   Yes,  sir. 

Q.  Have  you  ever  met  Spencer  since  he  was  in  your  employ? 
A.   Never  saw  him  any  more. 

Q.  And,  I  take  it,  he  was  under  your  superintendence  while  he 
was  working  for  Brown,  Thompson  &  Company?     A.  He  was. 

Q.  How  many  men  did  you  have  under  your  superintendence? 
A.   Well,  at  times  — 

Q.  Clerks,  I  mean.  I  don't  mean  men,  necessarily;  men  and 
women.  A.  Men  and  women,  I  had  about,  on  an  average,  about 
eight. 

Q.  Continually?  A.  No,  not  continuously.  Slow  seasons 
there  would  probably  be  five. 

Q.  And  on  a  rapid  season,  if  that  is  the  word,  you  would 
'      A.    Eight. 

Q.  The  busy  season?     A.   Eight  regulars,  yes. 
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Q.  And  that  continued,  I  suppose,  all  through  your  service  as 
superintendent  for  Brown,  Thompson  &  Company?  A.  It  did, 
yes,  sir. 

Q.  And  how  long  did  that  service  last?     A.  While  I  was  there? 

Q.  Yes,  while  you  were  there;  your  service  as  superintendent. 
A.  I  should  say  I  was  head  of  that  department  five  years. 

Q.  And  during  that  time  of  five  years  you  employed  from  time 
to  time  and  dismissed  from  time  to  time  quite  a  number  of 
clerks?     A.  I  had  nothing  to  do  with  the  dismissing  of  them. 

Q.  Well,  then,  quite  a  number  of  them  passed  into  your  service 
and  out  of  it?     A.  Yes. 

Q.   Constantly  changing?     A.  Yes. 

Q.  You  never  kept  any  record,  I  take  it,  of  the  conduct  and 
manner  and  appearance  and  speech  of  those  various  clerks? 
A.  No. 

Q.  So  that  you  never  entered  down  in  any  book  any  record  of 
what  you  saw  of  Mr.  Spencer?     A.  No. 

Q.  And  I  suppose  when  he  passed  out  of  the  store  he  passed 
out  of  your  acquaintance,  did  he  not?     A.  Yes,  he  did. 

Q.  You  never  saw  him  again?     A.  Never  saw  him  again. 

Q.  You  never  heard  of  him  again  until  when?  A.  Until  this 
case. 

Q.  When  was  that?  A.  That  was  a  year  ago  when  it 
happened. 

Q.  You  then  read  in  the  papers  about  it?  A.  Read  in  the 
papers  about  it. 

Q.  Did  anybody  talk  with  you  at  that  time  about  his  ap- 
pearance, his  manner,  his  conduct?     A.  Well  — 

Q.  At  that  time,  I  am  asking  you  now.  A.  This  year  ago? 
Yes. 

Q.  Up  to  that  time  the  matter  had  never  been  brought  to 
your  attention,  as  I  understand,  from  the  time  he  passed  out  of 
your  -store,  out  of  your  sight,  and  out  of  your  acquaintance? 
A.  Never. 

Re-direct  Examination. 

Q.  (by  Mr.  Stapleton).  Is  there  any  particular  reason  why 
you  happen  to  remember  Spencer  more  than  any  other  clerk  that 
was  in  your  employ?  A.  Yes,  he  was  so  different  from  the 
other  young  men  that  came  in  there. 

Q.  Any  other  reason?     A.  No,  no  other  reason. 

Q.  You  needn't  answer  immediately  until  the  Court  has  ruled 
on  this,  but  did  Mr.  Cotton  ever  say  anything  to  you  in  regard 
to  him  at  the  time  he  went  to  work  for  you?     A.  Mr.  Cotton? 
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Mr.  Callahan.  Who  is  he?  I  suppose  we  have  a  right  to 
know. 

The  Witness.     Mr.  Cotton  — 

Mr.  Callahan.     Wait  a  moment.     Who  is  Mr.  Cotton? 

The  Witxess.  Mr.  Cotton  was  the  general  superintendent  of 
the  store. 

Mr.  Callahax.  Well,  my  brother  knows,  of  course,  that  isn't 
competent. 

The  Court.  On  what  ground  do  you  offer  the  evidence,  Mr. 
Stapleton. 

Mr.  Stapletox.  I  propose  to  show,  may  it  please  your 
Honor,  that  his  attention  was  called  particularly  to  him  by  Mr. 
Cotton. 

The  Court.     What  is  the  question? 

Mr.  Stapletox.     I  asked  him  if  Mr.  Cotton  — 

The  Court.     [To  the  stenographer.]     Read  the  question. 

[Question  read.] 

The  Court.     I  think  he  may  answer. 

Mr.  Callahax.     He  may  be  instructed  to  answer  yes  or  no? 

The  Court.     The  question  may  be  answered  yes  or  no. 

The  Witxess.     Yes. 

Q.  And  whether  or  not  it  was  as  a  result  of  anything  Mr. 
Cotton  said  that  your  attention  was  drawn  to  him?     A.  It  was. 

Re-cross-examination. 

Q.  (by  Mr.  Callahax).  Have  you  had  some  conversation 
about  this  matter  during  recess,  Mr.  Killian?     A.  No,  sir. 

Q.  With  anybody?  A.  Mr.  Stapleton  told  me  they  were 
going  to  hold  me  up,  call  me  back  again. 

Q.  Didn't  tell  you  what  for?     A.  No,  sir. 

Q.  Didn't  ask  you  any  questions?     A.  No,  sir. 

Q.  So  that  these  questions  he  has  asked  you  since  are  a 
complete  surprise  to  you?  A.  Not  at  all;  I  have  heard  those 
before. 

Q.  But  you  didn't  know  during  the  recess  that  he  was  going 
to  put  those  questions  to  you  after  recess?     A.  No,  I  did  not. 

Q.  And  nobody  said  anything  to  you  during  recess?  A.  No, 
sir. 

Second  Re-direct  Examination. 
Q.   (by  Mr.  Stapleton).     Did  you  ever  talk  to  me  about  this 
case  before  you  testified?     A.  I  did  not. 
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Second  Re-cross-examination. 

Q.  (by  Mr.  Callahan).  Have  you  to  this  gentleman  [indicat- 
ing clerk  of  defendant's  counsel]?  A.  I  told  him  to  ask  that 
question. 

Q.  What  did  you  say?  A.  I  told  him  to  ask  that  question 
about  Mr.  Cotton. 

Q.  When?     A.  Out  here. 

Q.  When?     A.  To-day. 

Q.  When?     A.  When  we  were  out  in  the  room. 

Q.  So  that  you  did  talk  with  somebody  —  A.  I  talked  with 
him. 

Q.  During  recess?     A.  Yes. 

Q.  So  that  you  were  mistaken  when  you  said  that  you  had 
not  talked  with  anybody?     A.  I  talked  with  him. 

Q.  You  were  quite  mistaken  about  that?  A.  I  was  mistaken 
about  that. 

Martin  Krailing  —  sworn. 

Direct  Examination. 

Q.  (by  Mr.  Stapleton).  What  is  your  name?  A.  Martin 
Krailing. 

Q.  Where  do  you  live,  Mr.  Krailing?  A.  West  Springfield, 
Porter  Avenue. 

Q.  You  are  the  grandfather  of  Mrs.  Bertram  G.  Spencer?  A. 
Yes. 

Q.  Did  you  know  Bertram  G.  Spencer?  A.  Well,  I  have 
known  him  while  he  lived  there. 

Q.  Did  he  live  at  the  same  house  with  you  on  Porter  Avenue? 
A.  Yes. 

Q.  How  long  did  he  live  there?     A.  Well,  about  a  year  or  so. 

Q.  Did  he  at  some  time  make  an  attack  or  attempt  to  make 
an  attack  upon  you?  A.  Well,  he  talked  sometime  with  me, 
yes;  I  didn't  take  much  notice  of  him  afterwards.  He  want  to 
throw  me  in  the  river. 

Q.  What  did  he  do  when  he  wanted  to  throw  you  in  the  river? 
A.  Well,  his  wife  got  a  little  company,  Mrs.  Pultz  and  another 
woman,  and  they  want  to  get  a  boat  ride;  he  was  looking  for 
the  key.  When  I  went  out  there  I  say  I  know  where  the  key  is. 
I  tell  him,  "I  know  where  the  key  is,  I  give  it  to  you."  And 
Mr.  Spencer  come  out  and  going  to  lick  me.  I  didn't  see  him  at 
all,  and  he  rushed  and  was  going  to  lick  me. 

Q.  Did  you  say  if  you  knew  where  the  key  was  you  would 
give  it  to  him  or  —     A.  Well,  nobody  asked  me;  his  wife  looking 
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for  it  and  I  know  where  the  key  is,  you  know;  it  is  hanging  right 
on  the  piazza  and  I  give  it  to  her. 

Q.  Did  Mr.  Spencer  say  anything  to  you?  A.  No,  I  didn't 
see  him,  only  he  come  around  and  he  was  going  to  lick  me,  that 
is  all,  and  I  was  going  to  start  after  him,  and  Mr.  Pultz  held  me 
and  his  wife  held  him,  and  then  he  looked  just  like  —  I  don't 
know  how  he  looked  anyhow;  I  didn't  take  notice.  He  looked 
terrible. 

Q.  What  was  he  trying  to  do  to  you,  if  anything?  A.  Well, 
I  don't  know. 

Q.  Did  he  say  anything  about  the  river?  A.  Well,  he  said, 
"  I  will  throw  you  in  the  river." 

Q.  Was  this  near  the  river?     A.  Yes. 

Q.  You  live  on  the  river  bank  there?  A.  Yes,  right  on  the 
bank. 

Q.  Did  he  holler  or  make  any  noise?  A.  Well,  make  a  little 
noise,  the  both  of  us.  His  wife  came  and  Mr.  Pultz  hold  me; 
his  wife  hold  her  husband  and  Mr.  Pultz  hold  me. 

Q.  Did  you  ever  see  him  at  any  other  time  when  anybody 
opposed  him  or  crossed  him?  A.  No,  I  don't  give  much  notice 
of  the  man;  I  don't  take  no  notice  at  all.  I  was  afraid  for  him 
anyhow;  he  looked  bad;  he  looked  his  eye  and  he  looked  all  the 
time  bad.     I  say,  "Hello,"  and  that  is  all. 

Cross-examination. 

Q.  (by  Mr.  Callahan).  Just  a  moment,  Mr.  Krailing;  just 
a  few  questions.     How  old  are  you?     A.  Sixty-four. 

Q.  You  own  the  house  at  47  Porter  Avenue?     A.  Yes. 

Q.  How  long  did  Spencer  live  in  your  house?  A.  Well,  about 
a  year. 

Q.  And  he  and  his  wife  occupied  the  lower  floor  —  the  first 
floor?     A.  Yes. 

Q.  And  that  tenement  consisted  of  how  many  rooms?  A. 
Five. 

Q.  And  there  was  a  family  living  upstairs  above  him?     A.  Yes. 

Q.  And  where  did  you  live,  Mr.  Krailing?  A.  I  live  three 
room  upstairs,  the  attic. 

Q.  And  your  wife  lived  with  you  there?  A.  Yes,  me  and  my 
wife. 

Q.  So  that  during  the  whole  time  that  Spencer  lived  in  your 
house  you  also  occupied  the  house?     A.  Yes,  I  lived  there,  yes. 

Q.  Did  you  work?  A.  Yes,  I  worked  some  time  in  the  cigar 
shop. 
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Q.  Where  was  the  cigar  shop?  A.  I  work  the  last  time  in 
Suffield. 

Q.  What  I  mean  is,  while  Spencer  lived  in  the  house  were  you 
working?     A.  I  don't  work  this  time  at  all;  I  was  sick. 

Q.  You  were  around  the  place  all  the  time?  A.  Around  the 
house. 

Q.  So  that  from  the  time  that  you  lived  there  you  were  around 
the  house  every  day?  A.  Most  all  the  time;  I  fill  in  the  ground 
there. 

Q.  Filling  in  the  back  yard?     A.  Yes. 

Q.  And  right  back  of  the  yard  was  the  river?     A.  Yes. 

Q.  You  met  Mrs.  Spencer,  I  suppose,  almost  every  day  —  you 
saw  her?     A.  No. 

Q.  I  mean  his  wife,  your  granddaughter.  A.  Oh,  his  wife;  yes, 
might  be;  sometimes  I  didn't  see  her  through  the  day.  I  might 
be  out. 

Q.  I  mean  almost  every  day.  What  you  have  told  us  here  is 
the  only  trouble  you  ever  had  with  him?  A.  Well,  that  is  all 
the  trouble  I  had. 

Q.  At  all  other  times  he  was  quiet  and  decent?  A.  Yes;  I 
tell  you  before  I  didn't  talk  much,  you  know;  of  course  I  — 

Q.  So  far  as  you  had  a  chance  to  see,  at  other  times  he  was 
quiet  and  decent  about  the  house? 

Mr.  Stapleton.     He  says  he  didn't  have  any  chance  to  see. 

Mr.  Swift.     Oh,  let  him  answer. 

Mr.  Callahan.  If  you  please,  Brother  Stapleton,  let  the 
witness  answer. 

Mr.  Stapleton.     I  think  I  have  a  right  to  object. 

Mr.  Callahan.  Yes,  you  have  a  right  to  object,  but  not  a 
right  to  tell  what  he  might  say  or  might  not. 

Mr.  Stapleton.     I  am  not  doing  that. 

The  Court.  [To  the  stenographer.]  Will  you  read  the 
question? 

[Question  read.] 

The  Court.     He  may  answer  that. 

Q.  What  do  you  say,  Mr.  Krailing?  Do  you  understand  the 
question?     A.  Not  right. 

Q.  Well,  I  will  try  to  make  it  plain.  You  had  only  this  one 
trouble  with  him?     A.  That  is  all. 

Q.  Outside  of  that  one  trouble?     A.  Yes. 

Q.  He  was  quiet  and  decent  around  the  premises  there  and 
around  your  house?     A.  Yes. 
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Re-direct  Examination. 

Q.  (by  Mr.  Stapletox).  Mr.  Krailing,  how  were  your  re- 
lations while  he  was  there  —  friendly  or  otherwise?  Were  you 
and  he  on  friendly  terms  all  the  time  or  otherwise?  A.  I  don't 
understand  what  you  mean. 

Q.  I  say,  were  you  friendly  with  him  or  otherwise?  Were  you 
friendly  or  unfriendly  with  him?  A.  Well,  I  have  talked  with 
him,  what  I  told  you  before. 

Q.  Were  you  unfriendly  with  him  after  this  occurrence  when 
he  tried  to  throw  you  in  the  river?  A.  Well,  I  say  I  talked;  I 
say,  "Hello,"  and  that  is  all.  I  didn't  talk  much  with  him.  Of 
course  he  don't  look  good  enough  for  me;  I  am  afraid  for  him. 
He  had  a  bad  eye  for  me,  and  I  think  he  was  crazy  or  something- 
like  that. 

Mr.  Callahax.  I  move  that  be  stricken  out,  may  it  please 
your  Honor. 

The  Court.  The  last  part  of  it  may  be  stricken  out,  that  he 
said  he  thought  he  was  crazy. 

Mr.  Stapletox.  The  expression,  "I  think  he  was  crazy"  — 
I  have  no  objection  to  that  being  stricken  out. 

Q.  You  merely  said  "  Hello"  to  him  and  had  nothing  more  to  do 
with  him?     A.  Xo. 

Re-cross-exa  ruination. 

Q.  (by  Mr.  Callahax).  Just  one  question.  I  don't  know 
whether  I  understood  you  about  what  he  did  and  you  did  when 
he  tried  to  throw  you  in  the  river.  Did  I  understand  that  Mr. 
Pultz  held  you?     A.  Yes. 

Q.  And  who  held  Mr.  Spencer?     A.   His  wife. 

Q.  His  wife?  A.  And  Pultz's  wife  —  I  don't  know  who  the 
woman  was.  I  don't  know  how  they  had  been  together.  I  was 
excited  myself. 

Q.  Exactly;  and  pretty  mad  yourself,  weren't  you?     A.  Yes. 

Q.  And  Pultz,  the  man,  held  you,  and  the  women  held 
Spencer?     A.  That  is  right. 

Q.  And  there  was  no  fight?     A.   Xo  fight  no  more,  no. 

Q.  But  Pultz  held  you?     A.  Yes. 

Elizabeth  Krailing — sworn. 

Direct  Examination. 
Q.   (by    Mr.  StapletoxJ .     What    is    your    name,    please?     A. 
Elizabeth  Krailing. 

Q.   And  you  are  Mrs.  Bertram  Spencer's  grandmother?    A.  Yes. 
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Q.  Did  you  live  in  the  house  at  47  Porter  Avenue,  West 
Springfield,  where  Mr.  and  Mrs.  Spencer  lived?     A.  Yes. 

Q.  Did  you  ever  see  Bertram  G.  Spencer  do  anything  strange 
there?  A.  He  was  sometimes  all  the  time  nervous  and  doing 
something  what  is  not  right. 

Q.  He  did  what?     A.  He  killed  his  bird,  his  canary  bird. 

Q.  How  did  he  kill  it?  A.  I  didn't  know  it,  —  I  didn't  know 
he  killed  it;  he  was  out  on  the  back  piazza  when  I  go  up  stairs, 
it  was  dinner  time. 

Mr.  Callahax.  I  object  and  ask  to  have  this  stricken  out. 
She  didn't  see  it. 

The  Witxess.     I  saw  him  standing  there. 

Mr.  Callahax.     Just  a  moment. 

The  Witxess.     He  was  right  — 

The  Court.  I  think  I  will  let  the  witness  answer  the  question. 
I  don't  know  whether  she  saw  it  or  not. 

Mr.  Callahax.     She  said  she  didn't  see  him  kill  it. 

Mr.  Stapletox.     She  said  she  saw  him  standing  there. 

The  Court.  I  will  allow  her  to  answer  the  question,  and 
if  any  of  it  appears  to  be  incompetent  I  will  have  it  stricken 
out. 

Q.  What  did  you  see  him  do?  A.  I  saw  him  standing  there, 
on  this  back  piazza,  and  he  was  pale,  and  his  eyes  sticking  out, 
and  his  wife  said  — 

Q.  I  don't  want  what  his  wife  said.  A.  She  said  he  killed 
it  — 

Q.  Never  mind  what  she  said.  Was  the  bird  there  before  you 
had  gone  out?  Was  the  bird  there?  Did  he  have  the  bird 
there?     A.  Yes. 

Q.  And  before  you  had  seen  him  on  the  piazza  the  last  time 
you  were  there,  was  there  a  bird  there  in  the  house?  A.  No, 
sir;  I  saw  nothing,  only  him. 

Q.  Before  that  day  did  he  have  a  bird?  A.  I  know  he  had 
a  canary  bird.  He  got  it  in  his  hand;  I  didn't  see  nothing 
before. 

Q.   Did  you  see  him  have  it  in  his  hand?     A.  No,  sir;  I  didn't. 

Q.  Don't  state  only  what  you  saw,  Mrs.  Krailing.     A.  Yes. 

Q.  How  did  he  look  when  you  saw  him  on  the  piazza  at  that 
time?  A.  All  white,  and  his  eyes  sticking  out,  just  kind  of 
nervous,  all  worrying,  and  his  mind  — 

Q.  What  did  you  say?  What  was  the  last  thing  you  said?  A. 
He  was  —  he  looked  so  worried  about  it,  so  half  nervous,  you 
know,  —  half  nervous  he  looked. 
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Q.  You  said  something  about  his  mind;  what  did  you  say  just 
before  that? 

Mr.  Callahax.  Do  you  think  you  want  to  or  ought  to  bring 
that  out? 

Mr.  Stapletox.  I  didn't  hear  her  answer.  Perhaps  you 
heard  it. 

Mr.  Callahax.     The  expression  of  opinion  as  to  his  mind  — 

Mr.  Stapletox.  I  had  an  idea  she  used  the  word  "out."  If 
she  did  use  that  word  "out"  I  think  it  is  competent,  — that  he 
looked  half  out  of  his  mind. 

The  Court.     I  don't  know;  I  don't  know  what  she  said. 

Mr.  Callahax.  We  don't  know  what  she  said,  none  of  us 
km 

Q.  Did  you  say  he  looked  half  out  of  his  mind?  A.  Yes;  that 
is  the  reason  I  didn't  ask  nothing  from  him,  I  go  upstairs;  I 
left  him  alone. 

Q.  At  any  other  time  did  you  notice  anything  unusual  while 
he  was  there?     A.  He  want  to  kill  my  husband  this  time. 

Q.  Did  you  see  that?  A.  Yes.  We  hold  him  all;  he  was 
nearly  crazy. 

Q.  Never  mind  that.  That  may  be  stricken  out,  so  far  as  I 
am  concerned.  A.  He  looked  for  boat  key,  and  he  couldn't  find 
them,  and  then  my  husband  comes  and  said  he  won't  tell  where 
the  key  is;  he  won't  tell  where  the  boat  key  is.  We  got  a  boat 
on  the  river,  and  he  going  to  kill  him,  —  going  to  throw  him  in 
the  river,  and  we  know  nothing  about  it;  he  was  half  wild;  he 
was  crazy  too. 

Mr.  Stapletox.     Never  mind  that. 

Mr.  Callahan.  I  suppose  that  may  be  stricken  out,  your 
Honor. 

The  Court.     Yes,  that  may  be  stricken  out. 

Q.  What  did  he  say  at  that  time?  A.  He  was  mad  and 
wanted  to  throw  him  in  the  river,  kill  him.  He  said  nothing. 
We  have  to  hold  him. 

Q.   How  did  he  look?     A.  He  just  looked  like  a  wild  man. 

Q.  Did  you  ever  notice  his  eye<'!  A.  Oh,  yes.  They  were 
sticking  out.     I  was  afraid  too. 

Q.  How  often  did  you  notice  him  in  a  condition  like  that?  A. 
Oh,  he  was  most  all  the  time  nervous,  —  all  the  time  when  we 
see  hirn.      I  don't  talk  much  or  nothing.     I  saw  him  all  the  time. 
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Cross-examination. 

Q.  (by  Mr.  Callahan).  When  was  this  trouble,  Mrs.  Krail- 
ing,  with  your  husband?  A.  That  was,  I  think,  the  17th  or  18th 
of  June,  1909. 

Q.  Perhaps  you  can  tell  me  how  you  can  remember  that  it 
was  the  17th  or  18th  of  June?  A.  I  know  it.  I  got  it  all  in  my 
mind  that  is  what,  this  time,  17th  or  18th  of  June. 

Q.  You  didn't  put  it  down  on  any  paper?  A.  No,  no;  but  I 
know  it. 

Q.  That  is,  you  remember  it  distinctly?  A.  Yes;  I  remember 
the  time. 

Q.  That  this  was  either  June  17  or  June  18?     A.  Yes,  1909. 

Q.  And  what  are  —  or  rather,  first,  was  it  in  the  morning  or 
afternoon?     A.  It  was  afternoon. 

Q.  And  what  hour?  A.  I  don't  know.  About  2  or  3  o'clock 
they  want  to  take  a  boat  ride,  you  know.  The  summer  was  hot 
and  they  want  to  take  a  boat  ride.     About  3  o'clock. 

Q.  Might  I  ask  your  age,  Mrs.  Krailing?     A.  Sixty-three. 

Q.  He  jumped  at  your  husband  like  a  wild  man?     A.  Yes. 

Q.  And  did  he  get  a  hold  of  him  and  try  to  throw  him  in  the 
river?  A.  No.  We  hold  him  back  all,  all  the  people  was  there 
hold  him  back. 

Q.  Did  you  do  anything  to  help  hold  him?  A.  Yes;  his 
wife  — 

Q.  Did  you?  A.  Yes;  and  I  and  we  hold  him  all  back,  and 
Mr.  Pultz,  I  think,  his  brother-in-law. 

Q.  Held  your  husband?     A.  No,  held  Mr.  Spencer. 

Q.  Mr.  Pultz  at  no  time  took  hold  of  your  husband?  Mr. 
Pultz  didn't  hold  your  husband?     A.  No. 

Q.  He  held  Spencer?  A.  Yes,  held  him  back.  All,  we  held 
Spencer,  because  he  couldn't  go  to  him. 

Q.  It  wasn't  necessary  for  anybody  to  hold  your  husband? 
A.  No,  no.  He  couldn't  do  nothing.  He  got  nothing  with 
him.  He  didn't  know  what  he  want.  He  was  just  crazy, 
wild. 

Q.  So  that  really  it  was  you  and  Mrs.  Spencer  and  Mrs.  Pultz 
and  Mr.  Pultz,  all  holding  Spencer  back?  A.  Yes.  We  hold 
him  back. 

Q.  And  your  husband  stood  off?  A.  Yes,  he  stood  off  on  the 
other  side. 

Q.  While  you  women  and  Mr.  Pultz  protected  him  from  Mr. 
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Spencer?  A.  And  he  was  crazy  at  this  time;  he  looks  terrible; 
he  was  white. 

Q.  And  do  you  remember  this  thing  very  distinctly,  —  do 
you?     A.  Yes,  oh,  yes. 

Q.  You  even  remember  that  it  was  June  17?  A.  Yes,  or 
ISth.  And  I  think  it  was  on  a  Saturday,  on  a  Saturday 
afternoon. 

Q.  And  you  also  know  it  was  about  3  o'clock?  A.  Yes, 
yes. 

Q.  And  you  remember  very  clearly  now  that  Mr.  Pultz  helped 
you  to  hold  Spencer?     A.  Oh,  yes.     We  hold  him  all. 

Rc-dircct  Examination. 

Q.  (by  Mr.  Stapleton).  Do  you  remember  —  if  you  re- 
member this  yourself,  is  all  I  want  —  did  you  see  anything  about 
his  killing  a  cat?     A.  Yes. 

Q.  Did  you  see  it  yourself,  any  of  it?  A.  Yes.  He  come  out 
of  the  cellar  and  got  the  cat  and  bumped  it  on  the  pieces  and 
threw  it  on  the  river,  on  the  ice. 

Q.  What  for,  do  you  know?  A.  I  didn't  know.  He  was  half 
crazy,  too.     He  looked  so. 

Rc-cross-examination. 

Q.  (by  Mr.  Callahan).  Just  a  word.  What  day  did  he  kill 
the  cat?  A.  I  don't  know.  It  was  when  the  ice  was  so  thick 
on  the  river  last  year  —  two  years  ago. 

Q.  You  don't  remember  what  month  it  was?  A.  No,  I  don't 
know  what  month.     I  think  it  was  December. 

Q.  It  wasn't  along  about  midnight,  was  it?  A.  Oh,  no.  It 
was  in  the  daytime. 

Q.  Whose  cat  was  it?     A.  His  cat. 

Q.  Did  he  throw  the  corpse  in  the  river?  A.  Yes,  he  threw  it 
right  over  the  ice. 

Henry  R.  Harding  —  sworn. 
Direct  Examination. 
Q.   (by  Mr.  Stapleton).     What  is  your  name?     A.  Henry  R. 
Harding. 

Q.  And  where  do  you  live?     A.  Niantic,  Connecticut. 
Q.  And  how  long  have  you  lived  there?     A.  I  have  lived  there 
eighty-three  years. 
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Q.  And  were  you  acquainted  with  the  late  William  L.  Spencer? 
A.  Yes,  sir,  I  was. 

Q.  How  long  did  you  know  him?  A.  Oh,  I  don't  know;  I 
couldn't  tell  you  exactly.  I  presume  I  knew  him  for  about  six 
or  eight  years.  He  came  into  Niantic  and  I  don't  know  when 
he  came  there  and  I  saw  —  I  frequently  met  him. 

Q.  What  do  you  know  about  his  mental  condition?  A.  Well, 
he  was  —  I  considered  him  a  sort  of  an  old  crank. 

Mr.  Callahan.     A  what? 

The  Witness.     A  very  peculiar,  eccentric  sort  of  a  man. 

Q.  When  did  you  last  know  him?  When  did  you  last  see  him 
or  talk  to  him?  A.  Well,  I  think  that  I  didn't  know  him  after 
about  '91. 

Q.  And  did  you  ever  know  him  to  do  anything  peculiar?  A. 
Well,  I  was  teaching  school;  I  was  teaching  school  in  the  vicinity 
where  he  lived  and  there  was  —  I  had  a  little  girl  that  lived 
near  him  then,  used  to  go  in  there  for  errands.  He  kept  a 
sort  of  little  store,  and  she  made  some  complaints  that  he  was  a 
little  too  familiar  with  her,  and  I  told  her,  "Well,"  says  I,  "he  is 
an  old  man"  — 

Q.  I  don't  care  to  go  into  that.     A.  No. 

Q.  Did  you  notice  anything  about  him,  anything  strange 
about  him?  A.  Well,  when  you  conversed  with  him  he  didn't 
appear  to  adhere  to  his  subject  much.  He  would  generally  fly 
off  when  you  was  talking  with  him.  He  wouldn't  stand  up,  and 
if  you  talked  with  him  on  any  subject,  whether  it  was  politics 
or  anything  else,  he  would  be  off  on  something  else  in  an  instant, 
you  know,  so  that  you  couldn't  converse  with  him  to  any  ad- 
vantage. 

Q.  How  did  he  act  if  anybody  crossed  him  or  opposed  him? 
A.  Well,  I  don't  know  about  that.  I  never  had  any  occasion  to 
oppose  him  then,  in  any  particular. 

Q.  Did  you  ever  see  him  when  anybody  opposed  him?  A. 
No,  I  don't  know  as  I  ever  did. 

Q.  Didn't  know  his  father,  Ambrose  Spencer?  A.  Old  William 
L.  Spencer,  no. 

Cross-examination. 
Q.   (by    Mr.  Callahan).     You    considered    him    just    an    old 
crank?     A.  Well,  he  was  rather  so  considered,  yes. 
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Re-direct  E.va  m  in  at  ion . 

Q.  (by  Mr.  Stapleton).  That  was  way  back  in  1891?  A. 
That  was  at  '91  he  was  in  Flanders. 

Mr.  Stapletox.  I  offer  this  deposition  now,  Mr.  Callahan, 
of  Mary  H.  Dutton  of  Lebanon,  Connecticut. 

[Mr.  Callahan  examines  deposition,  and  reading  thereof  post- 
poned.] 

Gladys  May  Wyman — sworn. 
Direct  Examination. 

Q.  (by  Mr.  Stapleton).  What  is  your  full  name?  A. 
Gladys  May  Wyman. 

Q.  Speak  up  loud  as  you  can;  where  do  you  live,  Mrs. 
Wyman?     A.  27  Auburn  Street,  Springfield. 

Q.  Are  you  acquainted  with  the  defendant  in  this  case, 
Bertram  G.  Spencer?  A.  I  have  known  Bertram  G.  Spencer 
ever  since  he  came  to  Springfield  to  work  on  the  cars. 

Q.  And,  Mrs.  Wyman,  were  you  at  some  time  or  other  em- 
ployed in  the  care  of  the  insane?  A.  Two  years  at  Northamp- 
ton. 

Q.  What  did  you  do  there?  A.  I  had  the  care  of  female 
patients  in  ward  3. 

Q.  Are  you  a  nurse?     A.  Trained  nurse. 

Q.  Where  did  you  see  Spencer  in  Springfield?  A.  He  boarded 
at  the  same  place  I  did. 

Q.  Where  was  that?     A.  At  83  Carew  Street. 

Q.  How  long  did  he  board  there?  Well,  in  all,  I  think  about 
six  years. 

Q.  When  did  he  first  come  there?  A.  When  he  first  came  to 
Springfield  to  work  on  the  cars,  the  electric  cars. 

Q.  How  long  ago  was  that?  A.  Well,  I  can't  say  as  to  the 
date. 

Q.  Was  it  before  he  went  west?     A.  Before  he  went  west. 

Q.  How  long  did  he  stay  at  that  time?  A.  He  was  there  in 
all,  I  think,  about  four  years. 

Q.  What  did  you  observe  of  Spencer  at  that  time  when  he 
first  came  there?  A.  At  the  first  that  I  noticed  that  he  acted 
queerly  at  times,  he  had  one  bad  outbreak  before  he  went  west. 

Q.  And  what  was  that?  A.  Well,  that  —  it  was  at  a  dinner 
time.     He  wasn't  pleased  with  his  dinner  at  all,  and  the  meat 
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especially  didn't  suit  him.  He  looked  it  all  over,  and  then  threw 
it  to  one  side  of  the  table  exclaiming  that  the  meat  wasn't  fit  for 
a  dog  to  eat.  I  myself  had  eaten  of  the  same  meat  —  not  that 
meat  —  but  the  same  as  he  had  to  eat  and  the  rest  of  the 
boarders. 

Q.  What  can  you  say  of  his  manner  or  appearance  when  he  did 
that?  A.  Well,  his  eyes  stared,  he  had  a  glaring  stare  in  his 
eyes.  He  was  pale  of  face,  his  tightening  of  the  lips  and  the 
twitching  of  the  eyes,  that  is  all  I  noticed  at  that  time.  Previous 
to  that  his  table  manners  were  very  polite. 

Q.  Did  you  ever  notice  anything  else  about  him  before  he 
went  to  the  west?  A.  I  noticed  that  he  was  —  that  he  always 
imagined  that  people  were  trying  to  outdo  him. 

Mr.  Callahan.  I  ask  that  that  be  stricken  out,  may  it 
please  your  Honor. 

The  Court.  What  she  thought  he  imagined  may  be  stricken 
out. 

Q.  Did  you  see  anything  which  led  you  to  infer  that  —  you 
may  wait  before  answering  this  —  that  he  imagined  that  people 
were  trying  to  get  the  better  of  him?     A.  Yes,  sir. 

Q.  What  did  you  hear  or  see  that  led  you  to  infer  that?  A. 
Well,  he  thought  that  people  — 

Q.  You  can  tell  how  he  manifested  his  thoughts,  and  not  what 
he  thought,  Mrs.  Wyman.  A.  Well,  I  don't  know  as  I  can 
explain  how  he  manifested  it  just  at  that  time;  but  he  made  the 
remarks  that  people  were  trying  to  outdo  him. 

Q.  After  he  came  home  from  California,  from  the  west,  did 
you  see  him  again?     A.  I  did. 

Q.  And  where  did  you  see  him?     A.  At  Mrs.  Walters'. 

Q.  Was  it  at  Mrs.  Walters'  that  he  lived  the  first  time?  A. 
Yes. 

Q.  He  came  back  to  the  same  place?     A.  Yes. 

Q.  Were  you  still  living  there  with  your  husband?  A.  I 
was. 

Q.  How  long  did  you  live  there  then?     A.  Two  years. 

Q.  What  did  you  observe  there  about  him,  if  anything?  A. 
I  noticed  a  decided  change  after  he  came  from  the  west. 

Q.  In  what  respect?  A.  Well,  he  was  more  impulsive  in  his 
manner  and  got  riled  at  very  little  things,  and  I  noticed  a  very 
peculiar  look  in  his  eyes  after  he  came  west  —  from  the  west, 
rather. 

Q.  Now,  did  you  have  any  other  experience  with  him  after  he 
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came  from  the  west  when  he  wanted  to  kill  somebody?  A.  1 
did. 

Q.  What  was  that?  A.  Well,  I  had  heard  a  remark  that  be 
had  made  at  the  table  in  the  dining  room;  I  asked  him  about  it 
and  he  immediately  lost  himself. 

Q.  What  did  he  say?  A.  I  said,  "Bert,  did  you  make  this  re- 
mark about  Willard?"  and  he  looked  me  right  in  the  eye  — 

Q.  By  Willard  whom  do  you  mean?  A.  My  husband.  "Of" 
or  "about  Willard?"  And  he  says,  "Mrs.  Wyman,  if  I  knew 
who  told  you  that  I  would  kill  them."  And  by  the  expression 
of  his  face  and  eyes  I  think  he  would  have. 

Q.  How  did  he  appear  —  to  have  control  of  himself  or  other- 
wise then?  A.  No,  he  completely  lost  control  of  himself.  He 
clinched  his  fists. 

Q.  What  did  you  say  to  him,  if  anything?  A.  I  said,  "Now, 
Bert,  I  shall  not  tell  you  who  told  me.  Perhaps  some  time  I 
may  tell  you,  but  not  now."  I  said,  "  Now  I  wouldn't  get 
excited,  it  is  only  just  a  trivial  matter,  and  —  why,  we  will 
simply  forget  it." 

Q.  How  was  his  manner  at  that  time,  excited  or  —  A.  Very 
much. 

Q.  How  long  did  he  continue  in  that  manner?  A.  Well,  only 
just  a  short  while.  I  couldn't  say  to  just  the  very  length  of  the 
time. 

Q.  Did  you  know  anything  about  his  having  a  hammock?  A. 
I  did. 

Q.  Where  was  that  hammock?  A.  It  was  on  the  front 
piazza. 

Q.  And  how  did  he  keep  it?  A.  He  kept  it  well  up  towards 
the  roof  of  the  piazza,  I  presume  so  no  one  could  get  into  it  but 
himself.  In  fact,  he  had  it  fastened  so  high  up  that  he  had  to 
place  a  chair  to  crawl  up  in  the  hammock  himself. 

Q.  Did  he  ever  say  anything  about  anybody  getting  in  the 
hammock?  A.  Well,  he  put  up  the  hammock  so  that  no  one 
could  get  in  it,  and  at  times  he  would  say  that  some  one  had 
interfered  with  the  hammock  when  they  didn't. 

Q.  At  these  times  when  he  became  excited  whether  or  not  he 
trembled?     A.  He  did. 

Q.  Whether  or  not  he  showed  you  a  revolver?     A.  He  did. 

Q.  Did  he  say  anything  about  the  revolver?  A.  I  remember 
the  incident  of  the  revolver.  He  had  been  shooting,  had  shot  a 
squirrel,  and  he  brought  the  squirrel  home  and  he  showed  me 
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the  revolver;  and  I  said  to  him,  "Why,  Bert,  what  in  the  world 
do  you  carry  a  revolver  like  that  for?"  He  said,  "Well,  you 
know  I  had  that  when  I  was  in  the  mounted  police  in  California 
at  the  time  of  the  earthquake." 

Q.  Did  you  ever  observe  anything  which  led  you  to  infer  that 
he  heard  noises?     A.  I  did. 

Q.  What?  A.  Oftentimes  he  would  be  in  the  dining  room 
and  no  one  there.  I  was  in  the  kitchen  and  he  would  call  out 
and  ask  me  if  I  was  talking  to  him,  when  no  one  would  be 
speaking. 

Q.  Did  you  ever  notice  particularly  his  manner  or  appearance 
when  he  called  out  in  that  fashion?  Ever  have  occasion  to  see 
him?     A.  No,  I  don't  think  that  I  ever  did. 

Q.  Did  he  ever  have  —  did  you  ever  notice  anything  in  regard 
to  his  being  melancholy  at  times?     A.  I  did. 

Q.  WThat?  A.  Well,  I  would  see  him  sit  at  the  table  or  in  the 
different  chairs  when  he  would  sit  in  a  moody  condition,  and 
then  all  of  a  sudden  he  would  brace  up  and  ask  if  any  one  was 
talking.  One  time  especially,  after  he  came  from  the  west,  we 
had  a  phonograph,  and  Bert  being  very  fond  of  music  I  invited 
him  up  to  the  room  to  hear  the  phonograph.  He  sat  all  the 
evening  until  it  was  time  to  go  away,  and  the  only  word  that  he 
spoke  that  evening  was  "  Good  night." 

Q.  Did  he  ever  say  anything  in  regard  to  anybody  taking 
things  from  him?  A.  Yes.  He  mentioned  a  pin  that  he  had 
lost,  to  me,  and  he  told  me  that  a  roommate  of  his  had  taken 
the  pin  from  him  —  he  knew  he  had  because  he  saw  it  in  his 
room  —  when  he  had  never  been  in  the  room  at  all. 

Q.  How  do  you  know?  A.  Well,  the  parties  that  occupied  the 
room  always  locked  the  door  when  they  went  out. 

Mr.  Callahan.  I  ask  that  that  be  stricken  out,  may  it  please 
your  Honor.  It  is  obviously  beyond  the  knowledge  of  the 
witness  to  say  that  he  had  never  been  in  the  room  at  all. 

The  Court.     I  think  I  will  allow  that  to  stand. 

Q.  You  told  us  something  about  his  appearance  when  he  had 
these  two  attacks  which  you  saw.  Can  you  tell  any  more  about 
them?     A.  No,  I  don't  believe  I  can. 

Q.  Did  you  hear  him  holler,  or  make  any  noise  or  say  any- 
thing?    A.  At  the  time  that  he  had  this  outbreak? 

Q.  At  either  of  the  times  that  you  told  of.  A.  Only  just  what 
I  have  told. 

Q.  Whether  or  not  he  seemed  violent,  and  to  what  extent?  A. 
The  violence  that  I  explained. 
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Cross-exa  m  in  at  ion . 

Q.  (by  Mr.  Callahan).  Mrs.  Wyman,  your  husband's  name 
is  Willard  Wyman?     A.  Willard  L.  Wyman. 

Q.  He  was  a  police  officer?     A.  He  was. 

Q.  He  is  no  longer  a  police  officer?     A.  No,  sir. 

Mr.  Stapletox.  I  object  to  that  and  ask  to  have  that 
stricken  out  of  the  record.  I  don't  know  what  that  has  got  to 
do  with  this  case. 

Mr.  Callahax.  I  haven't  anything  to  say,  may  it  please 
your  Honor.     I  am  cross-examining  the  witness. 

Mr.  Stapletox.  I  ask  to  have  it  stricken  out  of  the  case,  out 
of  the  record. 

The  Court.     The  answer  may  stand. 

Mr.  Stapletox.     Your  Honor  will  save  my  exception  on  that. 

The  Court.  I  will  note  that  you  claim  an  exception.  I  do 
not  think  you  are  entitled  to  one.  I  think  it  is  a  matter  within 
the  discretion  of  the  Court,  on  cross-examination. 

Q.  At  the  time  you  had  the  conversation  with  Spencer  your 
husband  was  then  a  member  of  the  police  force?     A.  He  was  not. 

Q.  Was  it  before  or  after  that  he  was  a  policeman?  A.  That 
I  had  the  conversation? 

Q.  With  Spencer.     A.  It  was  before  he  was  a  policeman. 

Q.  How  long  was  he  a  policeman?     A.  Four  years.     If  I  — 

Q.   Did  you  wish  to  say  something?     A.  No,  sir. 

Q.  What  remark  was  it  that  you  charged  him  with  making 
about  your  husband?  A.  Well,  it  was  a  little  matter  in  con- 
nection with  the  electric  cars. 

Q.  Will  you  state  what  it  was,  please,  Mrs.  Wyman?  A.  I 
will  if  it  is  necessary. 

Q.  You  say  he  got  angry.     A.  Yes. 

Q.  At  the  person  who  told  you  that?     A.  Yes. 

Q.  I  would  like  to  know  what  the  remark  was.  A.  Well,  it 
happened  that  there  were  two  cars  met  on  a  single  track,  and  in 
the  explanation  that  my  husband  was  trying  to  make  at  the 
table,  —  why,  after  he  got  up  from  the  table  I  was  led  to  believe 
that  Bert  made  the  remark  not  to  mind  him  because  he  was  not 
accountable  for  what  he  said. 

Q.   Accountable  in  what  way?     A.  I  couldn't  tell. 

Q.  You  heard  he  said  that  your  husband  was  drunk,  didn't 
you?     A.  Yes,  I  did. 

Q.  And  you  told  him  you  were  informed  that  he  said  your 
husband  was  drunk?     A.  I  did  not. 
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Q.  You  drew  it  to  his  attention  in  some  way,  didn't  you? 
A.  I  simply  asked  him  about  the  remark  that  I  heard  at  the 
table. 

Q.  And  then  he  said  what?  A.  Then  he  said,  "Mrs.  Wyman, 
tell  me  who  told  you." 

Q.  And  you  wouldn't?     A.  I  wouldn't. 

Q.  Did  he  deny  having  made  the  remark?  A.  I  didn't  tell 
him  what  the  remark  was. 

Q.  Did  you  tell  him  where  it  had  been  made?     A.  I  did. 

Q.  Didn't  you  tell  him  what  the  remark  was  you  had  heard? 
A.  I  did  not. 

Q.  How  long  had  you  been  living  with  him,  that  is,  at  the 
same  place  they  lived  then?  A.  This  happened  since  he  came 
back  from  the  west. 

Q.  Where?     A.  At  Mrs.  Walters'. 

Q.  How  long  had  you  been  living  there  then  while  he  was 
there?     A.  All  the  time. 

Q.  How  long  has  that  been?     A.  Well,  six  years  or  more. 

Q.  Well,  he  hadn't  lived  there  six  years,  had  he?  A.  No,  sir; 
at  different  periods. 

Q.  Perhaps  you  misunderstand  me.  How  long  had  both  of 
you  lived  there  at  the  time  this  occurred,  —  not  either  of  you, 
but  both?  A.  At  the  time  of  that  misunderstanding  it  was  about 
a  year,  I  should  say,  after  he  came  back  from  the  west. 

Q.  And  you  continued  to  live  there  after  that  for  quite  a 
period  of  time  while  he  lived  there?     A.  Until  he  was  married. 

Q.  How  long  a  period  was  that?  A.  Well,  I  should  say  almost 
a  year  longer. 

Q.  And  you  continued  your  acquaintance  after  his  marriage? 
A.  Yes. 

Q.  Where  did  he  live  after  his  marriage?  A.  Well,  I  never 
called  upon  him  after  he  was  married. 

Q.  Had  he  ever  called  upon  you?     A.  No,  sir. 

Q.  But  you  Continued  your  acquaintance?  A.  Continued  it, 
yes. 

Q.  Met  him  from  time  to  time,  I  suppose?  A.  Yes,  on  the 
street. 

Q.  And  stopped  for  an  occasional  word?     A.  Not  very  often. 

Q.  You  were  saying,  I  think,  to  Mr.  Stapleton,  that  he 
charged  a  roommate  with  having  stolen  a  pin.     A.  He  did. 

Q.  Saying  that  he  knew  who  stole  it  because  he,  Spencer, 
observed  that  in  his  room.  You  also  declared  that  he  had  never 
been  in  the  room.     A.  I  know  that  he  had  never  been. 
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Q.  You  are  positive  absolutely  about  that?     A.  I  am. 

Q.  At  whose  house  was  this?     A.  Mrs.  Walters'. 

Q.  At  that  time  what  was  your  occupation?  A.  I  was  nurs- 
ing. 

Q.  Going  out  attending  to  your  patients?  A.  Yes.  I  had  a 
patient,  I  think,  at  that  very  time. 

Q.  Who  was  the  roommate  that  he  alluded  to?  A.  George 
Kenrnuth. 

Q.  And  what  was  George  Kenmuth's  business  at  that  time? 
A.  I  think  he  was  a  conductor  on  the  cars. 

Q.   And  you  didn't  run  the  Walters'  house?     A.  I  did  not. 

Q.  You  did  not  have  charge  of  the  keys  of  the  rooms?  You 
would  not  have  kept  Mr.  Kenmuth  under  your  observation  all 
the  time?     A.  Why,  not  very  well. 

Q.  You  went  about  your  business  and  he  went  about  his;  that 
is  true?     A.  Yes. 

Q.  And  when  Kenmuth  came  home  after  his  day's  work, 
whether  he  remained  home  or  not,  you  don't  know?     A.  No. 

Q.  When  Spencer  came  home  after  his  day's  work,  whether  he 
remained  at  home  or  not  every  night,  you  don't  know,  do  you? 
A.  Xo. 

Q.  So  that  whether  Spencer  and  Kenmuth  could  meet  at 
night  without  your  observing  them  —  What  do  you  say?  A. 
Well,  I  think  they  were  together  most  of  the  time. 

Q.  And  there  isn't  any  reason  in  the  world  why  Spencer 
couldn't  have  been  in  Kenmuth's  room  that  you  know  of?  A. 
Let  me  explain  about  this  pin.  The  pin  was  not  taken  in  Mrs. 
Walters'  house. 

Q.  Well,  what  roommate  are  you  talking  about,  Mrs.  Wyman? 
A.  I  am  talking  about  George  Kenmuth. 

Q.  And  where  was  George  Kenmuth?  A.  He  roomed  with 
Bert  before  —  after  he  left  Mrs.  Walters'  house  and  went,  I 
believe,  to  room  with  Mrs.  Gage. 

Q.  So  that  when  Spencer  told  you  this  story  Kenmuth  wasn't 
living  at  the  Walters'  house?  A.  Kenmuth  had  just  come  there 
with  his  wife.     He  had  been  married  in  the  meantime. 

Q.  The  room  where  the  pin  was  taken  was  in  some  other 
building?     A.  It  wasn't  in  Mrs.  Walters'  house. 

Q.  Where  the  pin  had  been  taken?     A.  No. 

Q.  That  is  just  what  I  am  asking  about.  I  am  a  little  con- 
fused. Will  you  explain.  A.  George  Kenmuth  came  to  Mrs. 
Walters'  house  and  he  asked  me  about  the  pin. 

Q.  Who    did,    Spencer?      A.    Mr.   Spencer.      And   he   said    he 
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knew  that  George  had  the  pin  because  he  had  seen  it  in  his 
room.  At  that  time  Mr.  Spencer  had  not  been  in  this  room 
in  Mrs.  Walters'  house    after  George  came  there. 

Q.  How  long  had  George  been  there?  A.  When  —  this  was 
just  after  he  was  married;  the  day  after,  I  should  say. 

Q.  Were  you  in  Kenmuth's  room?     A.  I  was. 

Q.  All  the  time?     A.  Not  all  the  time. 

Q.  How  do  you  know  whether  Spencer  was  in  that  room  or 
not,  Madam?  A.  Well,  he  wasn't  in  the  house  to  go  in  the 
room. 

Q.  How  do  you  know?  A.  Well,  as  far  as  I  could  observe  he 
never  went  upstairs. 

Q.  That  is  just  what  I  mean.  You  didn't  watch  Kenmuth's 
room  to  see  who  went  in  and  out,  did  you?  A.  Why,  certainly 
not.     Why  should  I? 

The  Court.  We  will  suspend  here.  The  officers  may  be 
sworn. 

The  officers  were  sworn  to  take  charge  of  the  jury. 
The  Court.     Recess  until  2  o'clock. 


AFTERNOON   SESSION. 

Friday,  November  17,  1911. 

Court  came  in  at  2.03.     The  jury  was  polled  and  the  prisoner 
responded  to  the  calling  of  his  name. 

George  E.  Briggs  —  sworn. 
Direct  Examination. 

Q.   (by     Mr.  Stapleton).     What     is     your     full     name?     A. 
George  E.  Briggs. 

Q.  Where   do   you   live?     A.  I   live   in   Attleborough,    Massa- 
chusetts. 

Q.  What  do  you  do  there?     A.  I  am  an  estate  superintendent 
at  present. 

Q.  Some  years   ago   did  you   teach  school   in   Lebanon,    Con- 
necticut?    A.  I  did. 

Q.  What  did  you  mean  by  "an  estate  superintendent"?     A. 
I  mean  that  I  have  the  charge  of  an  estate  for  a  jeweller. 
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Q.  Farm  or  real  estate,  or  something  of  that  kind?  A.  Yes, 
farming. 

Q.  You  say  you  taught  school  in  Lebanon  some  years  ago? 
A.  I  did. 

Q.  In  the  State  of  Connecticut?     A.  Yes. 

Q.  Did  you  know  Bertram  G.  Spencer  there?     A.  I  did. 

Q.  For  how  long  a  time  did  you  know  him?  A.  Why,  I  first 
remember  him  as  a  child  about  four  years  old,  perhaps,  and  I 
saw  him  frequently  until  he  attained  the  age  of  fifteen  or  sixteen 
years,  perhaps. 

Q.  Was  he  among  your  pupils  at  any  time?     A.  He  was. 

Q.  When  was  that?  A.  That  was  in  December,  1894,  a  few 
weeks  following  that. 

Q.  Did  you  notice  anything  about  him  while  he  was  a  pupil 
of  yours?     A.  I  did. 

Q.  What?  A.  He  didn't  seem  to  be  a  normal  child;  he  was 
different  from  the  others. 

Q.  In  what  respects?  A.  Well,  he  would  fly  in  a  paroxysm  of 
anger  without  very  much  cause. 

Q.  Anything  else  you  noticed  about  him?  A.  Yes,  he  couldn't 
grasp  mathematics. 

Q.  Anything  else?     A.  It  was  difficult  for  him  to  learn. 

Q.  Did  you  make  any  endeavors  to  teach  him  or  explain  it 
to  him?     A.  Yes,  I  did. 

Q.  And  with  what  result?     A.  No  practical  result. 

Q.  And  as  to  his  apparent  ability  to  concentrate  his  mind  or 
pay  attention,  what  do  you  say  as  to  that?  A.  I  found  him 
unable  to  do  so. 

Q.  Did  you  ever  see  him  make  any  assaults  upon  any  people 
around  the  school?     A.  I  did. 

Q.  Under  what  circumstances?  A.  On  one  occasion  during 
the  noon  intermission  he  was  playing  a  game  with  another  boy, 
and  at  the  same  time  two  little  girls  were  playing  a  game;  and 
as  one  girl  pursued  the  other,  she  crossed  his  path  as  he  was 
pursuing  the  boy,  and  he  flew  into  a  paroxysm  of  rage  over  it  and 
struck  the  girl  in  the  eye. 

Q.  Did  you  see  him  do  this?     A.  I  did. 

Q.  How  did  he  appear?  A.  Why,  his  face  changed  color,  and 
he  stopped,  rushed  up  to  her,  and  struck  her  in  the  eye. 

Q.  Whether  or  not  he  appeared  to  have  any  control,  or  to  be 
able  to  control  himself?     A.  He  seemed  to  have  no  such  power. 

Q.  Did  you  ever  see  him  upon  any  other  occasion  in  the 
school?     A.  I  remember  one  other  occasion. 
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Q.  What  was  that?  A.  At  the  time  he  was  attending  school 
in  the  room  above  mine.  And  the  school  closed  earlier  than 
mine,  —  it  was  a  private  school  and  didn't  observe  the  same 
calendar  that  we  did,  —  and  after  the  school  closed,  and  before 
my  school  closed,  I  heard  voices  outside  that  were  disturbing  my 
school,  and  I  went  out  and  closed  the  outer  door,  and  I  heard  a 
boy  taunt  him  for  being  kept  after  school  —  several  boys  seemed 
to  be  taunting  him  —  and  he  drew  a  knife  and  rushed  at  the 
nearest  boy  and  tried  to  stab  him  in  the  back. 

Q.  What  do  you  say  as  to  his  appearance  or  demeanor  on 
that  occasion?     A.  Seemed  to  have  no  control  of  himself. 

Q.  Did  you  ever  see  him  on  any  similar  occasion?  A.  I  don't 
recall  any  other  occasions. 

Q.  Did  you  ever  punish  him?  A.  I  punished  him  once;  I 
remember  punishing  him  once. 

Q.  What  effect  did  it  have  upon  him?     A.  No  effect. 

Cross-examination. 

Q.  (by  Mr.  Callahan).  What  did  you  punish  him  with,  Mr. 
Briggs?     A.  A  strap. 

Q.  And  had  no  effect  whatever?     A.  I  should  say  not. 

Q.  Did  he  holler?     A.  Yes. 

Q.  You  intended  he  should,  didn't  you?  When  you  said  it 
had  no  effect  upon  him  you  meant  upon  his  course  of  conduct 
thereafter?     A.  That  is  what  I  meant. 

Q.  How  long  were  you  his  teacher  altogether?  A.  I  couldn't 
say  exactly. 

Q.  Well,  I  won't  ask  you  to  be  exact;  generally?  A.  Perhaps 
six  or  seven  weeks. 

Q.  And  how  long  were  you  in  that  school  altogether?  A.  Well, 
I  have  been  in  that  school  more  than  once;  you  mean  at  that 
time? 

Q.  At  that  time  while  he  was  a  pupil  in  that  school; 
that  is  what  I  mean;  you  can  say  roughly;  I  don't  ask  for 
the  exact  period.  A.  Well,  I  think  he  began  in  the  school 
year  in  September;  he  began  to  go  there,  that  is,  he  had 
been  there  previous  to  that,  but  he  began  with  the  other  chil- 
dren at  the  beginning  of  the  school  year,  September,  1894.  He 
was  transferred  to  that  school  in  December,  and  left  six  or 
seven  weeks  afterwards,  and  I  remained  there  until  the  close  of 
the  year  in  June. 

Q.  He  left  the  school  entirely?     A.  Yes. 
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Q.  All  the  time,  then,  that  he  attended  the  school  he  was  under 
you,  wasn't  he?     A.  I  don't  quite  understand. 

Q.  Perhaps  I  don't  understand;  that  is  where  our  trouble 
conies.  You  say  that  he  came  to  school  in  December?  A.  He 
came  to  the  school  in  December. 

Q.  And  remained  six  or  seven  weeks?     A.  After  I  came. 

Q.  I  understood  you  to  say  that  you  taught  him  six  or  seven 
weeks.  And  he  was  under  your  tuition  all  the  time?  A.  He 
was. 

Q.  I  also  understood  you  to  refer  a  while  ago  to  a  time  when 
he  came  down  —  some  room  where  he  attended  was  let  out 
before  your  room  was?     A.  Yes. 

Q.  Was  he  then  under  somebody  else's  tuition?     A.  He  was. 

Q.  That  is  where  our  difficulty  seems  to  be.  Who  taught  him 
then?     A.  Mr.  Case. 

Q.  So  while  you  were  there  he  was  also  under  the  tuition  of 
another  teacher?     A.   He  was. 

Q.  A  Mr.  Case.  Do  you  know  how  long  he  was  under  Mr. 
Case's  tuition?     A.  Not  exactly. 

Q.  Have  you  some  general  idea?  A.  I  have  an  impression  that 
he  did  not  remain  the  entire  year. 

Q.  If  you  remember  rightly,  —  that  he  left  the  school  after 
the  six  or  seven  weeks  after  you  came  there,  —  why  should  you 
trouble  yourself  to  calculate  on  a  yearly  basis?  Do  I  understand 
you  to  say  that  he  left  the  school  building  entirely  six  or  seven 
weeks  after  you  came  to  Lebanon?     A.  No,  he  did  not. 

Q.  We  want  to  have  that  cleared  up;  when  did  he  leave  the 
school,  after  you  came  to  teach,  of  course?  A.  I  don't  know 
when  he  left  the  building,  but  when  he  left  the  school. 

Q.  What  is  that?  A.  I  know  that  he  left  my  room  approx- 
imately — 

Q.  So  that  when  he  left  your  room  after  six  or  seven  weeks 
he  passed  into  another  room  —  is  that  it?     A.  He  did. 

Q.  That  was  Mr.  —  whose  room?     A.  Mr.  Case. 

Q.  And  he  remained  there  for  some  time?  A.  For  some 
time. 

Q.  Whether  the  whole  school  year  or  not  you  don't  now  recall? 
A.  No. 

Q.  What  kind  of  school  was  that?  A  plain  common  school? 
A.  Y 

Q.  There  was  no  high  school  room  in  it?  A.  The  school 
upstairs  was  a  private  school. 
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Q.  Is  there  any  part  of  it  known  as  a  high  school?     A.  No. 

Q.  How  many  rooms  are  there  in  the  public  school?  A. 
There  was  but  one  at  that  time. 

Q.  Well,  then,  will  you  tell  me  where  he  went  when  he  went 
to  Case's  room?  A.  Yes,  he  went  to  a  private  school  upstairs  in 
the  same  building. 

Q.  Mr.  Case's  school?     A.  Yes. 

Q.  That  is,  Mr.  Case  then  taught  a  private  school?     A.  He  did. 

Q.  In  the  same  building?     A.  In  the  same  building. 

Q.  And,  Mr.  Briggs,  you  saw  this  boy,  then,  even  after  he 
left  your  room  from  time  to  time?     A.  I  did. 

Q.  You  saw  him  about  daily,  I  suppose,  out  in  the  yard  at 
play?     A.  I  did. 

Q.  Where  did  you  live  in  Lebanon?  A.  Why,  I  lived  in  the 
town,  perhaps  two  miles  from  the  school. 

Q.  With  whom?     A.  With  my  parents. 

Q.  Have  you  some  relatives  living  there  now?     A.  I  have. 

Q.  Did  you  have  some  in  Norwich  at  any  time?  A.  No,  I  did 
not. 

Q.  In  Norwich,  Connecticut?     A.  Not  that  I  recall. 

Q.  Now,  as  I  understand  you,  this  boy  was  a  dull  boy  in 
school?     A.  He  was. 

Q.  How  old  was  he  then?  Or  perhaps,  to  relieve  you  of  that 
question,  what  year  was  it  you  taught  there?  A.  From  De- 
cember, 1894,  until  June,  1895. 

Q.  So  that  he,  when  you  taught  him,  was  thirteen  years  old; 
would  that  be  about  right?     A.  I  can't  say  as  to  that. 

Q.  And  twice  when  you  were  there  you  saw  him  in  trouble? 
A.  I  did. 

Q.  Once  was  a  fight  with  a  boy  and  once  was  hitting  a  girl 
who  got  in  his  way  when  he  was  chasing  another  boy  —  is  that 
right?  Have  I  covered  the  physical  affairs  in  which  he  —  A. 
No,  I  don't  mean  that  that  was  all  that  I  saw. 

Q.  What  other  fights  did  you  see  him  have?  A.  I  don't 
remember  any  distinct  occurrences. 

Q.  Exactly;  that  is  what  we  are  talking  about,  — is  what  you 
remember.  All  that  you  remember  is  that  he  had  two  fights 
while  you  were  there?  That  is  all,  isn't  it?  A.  No,  I  wouldn't 
say  that. 

Q.  Well,  go  ahead,  then;  tell  us  what  you  do  remember.  Let 
us  have  it  all.  I  understood  you  to  say  a  moment  ago  you 
couldn't  remember  any  other.  A.  Well,  perhaps  that  is  true  in 
distinct  acts. 
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Mr.  Callahan.     Oh.     That  is  all. 

The  Witness.  Those  are  the  two  that  stand  out  more 
prominently. 

Re-dircct  Examination. 

Q.  (by  Mr.  Stapleton).  What  grade  did  you  teach,  Mr. 
Briggs?     A.  The  school  was  ungraded. 

Q.  Well,  about  what  grade  of  work  was  it  that  you  were  trying 
to  teach  Spencer?  A.  As  I  remember  it,  I  should  say  third  or 
fourth  grade  work;  not  more  than  that. 

Willard  L.  Wyman  —  sworn. 
D  ircet  Exa  m  ination . 

Q.  (by  Mr.  Stapleton).  What  is  your  name?  A.  Willard 
L.  Wyman. 

Q.  What  is  your  occupation?     A.  Brakeman. 

Q.  And  what  road?     A.  Boston  &  Albany  Railroad. 

Q.  Do  you  know  the  defendant,  Bertram  G.  Spencer?  A. 
Yes,   sir. 

Q.  How  long  have  you  known  him?  A.  I  have  known  him 
since  he  come  to  work  on  the  street  cars. 

Q.  And  how  long  ago  was  that?  A.  Why,  something  like 
seven  or  eight  years  ago,  perhaps.  It  might  be  longer,  it  might 
be  less. 

Q.  Did  you  room  at  the  same  house  with  him  at  some  time? 
A.  Yes,  sir. 

Q.  Where  was  that?     A.  Mrs.  Bessie  Walters. 

Q.  How  long  did  he  stay  there  with  you?  A.  He  took  his 
meals  there  until  he  got  married;  I  couldn't  tell  how  long  it 
was. 

Q.  Did  you  ever  notice  anything  that  led  you  to  infer  that 
there  was  anything  the  matter  with  his  mind? 

Mr.  Callahan.     Wait  a  moment;  I  object  to  that  question. 

The  Court.     I  exclude  it  in  that  form. 

Q.  Did  you  ever  observe  anything  that  led  you  to  infer  that 
there  was  any  derangement  of  his  intellect? 

Mr.  Callahan.     I  object;  the  same  question. 

Mr.  Stapleton.  That  identical  question  has  been  ruled  on 
by  the  Supreme  Court. 

Mr.  Callahan.  That  is  the  same  question,  may  it  please 
your  Honor,  as  I  recall  it,  in  the  case  of  Commonwealth  v. 
Goodwin.     I  don't  know  whether  we  have  it  handy  here. 

Mr.  Swift.     Yes,  I  have  it  right  here. 
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Mr.  Callahan.  You  have  the  notes?  [To  the  Court.]  In 
Commonwealth  v.  Goodwin,  General  Butler  undertook  to  put  the 
same  question  on  the  authority  of  the  same  cases  my  brother 
now  cites,  and  Justice  Allen  held  that  the  question  in  that  form 
was  not  admissible. 

The  Court.     Will  you  read  the  question,   Mr.  Stenographer? 

[Question  read.] 

The  Court.  I  will  exclude  the  question  in  that  form,  and 
allow  you  to  show  whether  he  observed  any  act  or  anything  in 
his  conduct  at  any  particular  time  which  tended  to  throw  any 
light  upon  his  mental  condition. 

Mr.  Stapleton.  The  defendant  claims  an  exception  on  that, 
if  your  Honor  please. 

Q.  Did  you  observe  anything  in  his  conduct  or  acts  which 
tended  to  cast  any  light  upon  his  mental  condition?  A.  Yes,  sir, 
as  I  think. 

Q.  Have  you  had  any  experience  in  the  care  of  the  insane, 
Mr.  Wyman?     A.  Yes. 

Q.  Where?     A.  Northampton. 

Q.  What  did  you  do  there?     A.  I  was  an  attendant. 

Q.  Northampton,  —  where  do  you  mean,  Northampton?  A. 
The  Northampton  Insane  Hospital. 

Q.  How  long  were  you  an  attendant  there?  A.  About  two  and 
a  half  years. 

Q.  What  did  you  observe  about  Spencer?  A.  If  he  was 
walking  along  the  street  and  you  come  along  and  spoke  to  him, 
perhaps  he  would  go  10  feet  behind  and  turn  his  head  around 
and  "Hello,"  and  pass  right  along. 

Q.  Did  you  notice  anything  about  the  manner  in  which  he 
did  that?     A.  Why,  no,  sir. 

Q.  Did  you  observe  anything  else  about  him  at  any  time  that 
was  unusual?  A.  One  time  we  were  running  on  the  electric 
cars,  running  on  what  they  call  the  Forest  Park  and  West 
Springfield  Line,  and  we  got  over  to  the  block  in  Mittineague. 
He  wanted  to  come  out  to  the  front  end  and  wanted  to  sing. 
I  couldn't  sing  and  told  him  so.  He  said,  "I  will  start  the  piece 
and  you  can  come  in  on  the  chorus."  He  started  the  piece,  and 
when  he  got  to  the  chorus  I  come  in  with  him.  He  told  me  it 
wasn't  high  enough.  He  started  it  over  again,  and  when  he  got 
to  the  chorus  I  come  in  with  him  again.  He  told  me  I  couldn't 
sing  any  more  than  a  damned  hog.  He  went  back  to  the  back 
end  of  the  car  and  didn't  speak  to  me  again  all  night.     The  next 
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morning  he  come  down  to  his  breakfast,  or  dinner,  and  he  come 
in  and  says,  "Hello,  Billy,"  just  the  same  as  though  nothing 
had  ever  happened. 

Q.  Can  you  say  anything  in  regard  to  his  conduct  when  he 
said  that?  A.  He  spoke  up  kind  of  quick,  he  was  kind  of  white, 
when  he  pulled  the  curtain  to  go  inside;  I  turned  my  head 
around  and  he  looked  as  though  he  was  going  to  fight  in  a 
minute. 

Q.  Did  you  ever  notice  anything  else  about  him?  A.  He  has 
sat  down  in  the  house,  in  the  kitchen;  we  would  be  talking. 
Perhaps  he  would  set  there  for  perhaps  twenty  minutes  and 
perhaps  an  hour,  and  he  wouldn't  say  anything.  Then  he  would 
look  up  and  say,  "Did  you  speak  to  me?"  He  would  pick  his 
hat  up  and  go  out.     He  wouldn't  say  anything. 

Q.  How  often  did  you  see  him  act  in  that  manner?  A.  I  see 
him  act  that  way  on  several  different  occasions  when  we  had  all 
been  there  in  the  kitchen  together. 

Q.  Did  you  ever  see  him  do  anything  else?  A.  When  we 
were  braking  on  the  B.  &  M.,  —  the  Boston  &  Maine  Railroad, 
—  we  picked  up  a  car,  I  don't  remember  just  where  it  was  — 

Q.  What  do  you  mean  by  the  expression  "picked  up  a  car"? 
A.  We  had  orders  to  take  another  car  on  the  train;  we  call  it 
picking  them  up.  When  we  come  out  on  the  main  line  to  couple 
on  the  car  the  hitch  did  not  make.  So  he  gave  the  go-ahead 
motion. 

Q.  He  gave  the  go-ahead  motion,  you  say?  A.  Yes,  the 
defendant.  The  engineer  went  ahead,  and  he  gave  the  back- 
up motion,  and  he  came  back  against  him  again,  and  the  hitch 
didn't  make,  and  the  engineer  asked  him  if  he  wanted  him  to 
come  down  and  make  it  for  him.  Bert  was  just  as  white  as  a 
sheet.  He  came  back  to  the  buggy;  I  came  down  to  the  back 
of  the  car  and  made  the  hitch. 

Q.  What  do  you  mean  by  "buggy"?  A.  The  caboose.  I  came 
down  from  the  back  of  the  car,  and  I  went  twice  before  I  made 
the  hitch.     The  pins  didn't  drop  in  the  knuckle. 

Q.  This  hitch  which  you  speak  of,  —  you  use  a  great  many 
railroad  terms  which  most  of  us  perhaps  are  not  familiar  with,  — 
what  do  you  mean  by  that?  A.  They  come  together  with  a 
coupling. 

Q.  Do  you  refer  to  the  automatic  coupler?  A.  Yes.  There 
is  a  pin  that  goes  in  there  like  that,  and  when  they  come  the 
pin  drops  in.     Sometimes  they  don't  come  together. 
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Q.  You  say  Bert  Spencer  made  the  motion  to  go  ahead,  and 
then  he  signalled  to  back  up?  A.  Yes;  signalled  to  start,  and 
then  the  signal  to  back  up. 

Q.  Did  you  ever  notice  anything  else?  A.  He  had  a  hammock 
down  to  the  house,  he  had  it  on  the  piazza,  and  when  he  would 
go  away  he  would  take  it  and  put  it  away  up  high  on  the  piazza 
so  the  children  would  not  get  in  it.  When  he  would  come  back 
he  would  let  it  down  so  he  could  get  in  it. 

Q.  Did  he  ever  say  anything  about  the  hammock?  A.  He 
never  said  anything  to  me.     I  never  heard  him  say  anything. 

Cross-examination. 

Q.  (by  Mr.  Callahan).     That  was  his  hammock?     A.  Yes. 

Q.  He  brought  it  there  and  put  it  there?     A.  Yes. 

Q.  When  he  wasn't  around  he  hung  it  up  so  the  children 
couldn't  get  it?     A.  Yes. 

Q.  And  that  is  all  you  know  about  the  hammock,  and  all 
you  can  say  about  it?     A.  Yes. 

Q.  How  long  did  you  work  on  the  railroad  with  him,  Mr. 
Wyman?     A.  I  worked  about  nine  months. 

Q.  Did  you  run  together  quite  often?     A.  On  occasions,  yes. 

Q.  You  boarded  together?     A.  Yes. 

Q.  And  met  every  day?     A.  Yes. 

Q.  And  you  have  told  us  conscientiously  all  that  you  know 
about  it?     A.  Yes,  sir. 

Q.  So  far  as  you  can  remember?  A.  So  far  as  I  can  re- 
member. 

Q.  Otherwise  there  was  nothing  in  Spencer's  conduct  that 
attracted  your  attention  and  fastened  itself  in  your  memory? 
A.  Only  what  I  have  told  you. 

Q.  Only  what  you  have  told  us?     A.  Yes. 

Q.  And  once  he  got  huffy  when  the  engineer  asked  him  if  he 
wanted  him  to  get  down  and  do  his  work  for  him?     A.  Yes. 

Q.  And  he  sulked  and  went  back  to  the  caboose?     A.  Yes. 

Q.  You  did  his  work  for  him?     A.  Yes,  I  made  the  hitch. 

Q.  Another  time  you  had  a  singing  bee  on  an  electric  car?  A. 
Yes. 

Q.  Was  it  an  electric  car?     A.  Yes,  sir. 

Q.  When  was  that?  A.  Well,  it  was  the  first  time  I  worked 
for  the  street  railway;  I  couldn't  tell  you  how  long  ago  that  was; 
it  was  some  time  ago. 

Q.  I  perhaps  ought  to  be  more  definite.  What  time  of  the 
year  was  that?     A.  It  was  in  the  fall  of  the  year. 
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Q.  It  was  a  closed  car?     A.  A  closed  car,  yes. 

Q.  Were  you  working  on  that  car?     A.  Yes. 

Q.  In  what  capacity  were  you  working  on  the  car?  A. 
Motorman. 

Q.  Was  he  working  on  it?     A.  Yes. 

Q.  In  what  capacity?     A.  He  was  the  conductor. 

Q.  What  time  of  the  day  was  it?  A.  Somewhere  9  o'clock  at 
night. 

Q.  Where  were  you?  A.  Over  at  the  block  in  Mittineague, 
down  at  the  end  of  the  line.  We  just  started  to  go  back  from 
the  end  of  the  line.  „ 

Q.  So  he  came  into  the  vestibule, — was  it  a  vestibule  car? 
A.  Yes. 

Q.  He  came  into  the  vestibule  and  suggested  that  you  sing? 
A.  Yes. 

Q.  And  you  adopted  the  suggestion?  A.  I  told  him  I  couldn't 
sing,  but  he  said  he  would  start  it. 

Q.  He  can  sing?     A    Yes. 

Q.  And  did  sing?     A.  Yes. 

Q.  You  couldn't  sing  and  did  sing;  is  that  right?     A.  Yes. 

Q.  Joined  in  the  melody?     A.  In  the  chorus. 

Q.  Although  you  knew  you  were  not  a  singer?     A.  Yes. 

Q.  Is  that  so?     A.  Yes,  that  is  about  the  size  of  it. 

Q.  You  admit  that  you  are  a  poor  singer?     A.  Yes. 

Q.  And  his  characterization  of  your  singing  was  about  right, 
was  it?     A.  Just  about. 

Bessie  E.  Walters  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Stapleton).  What  is  your  name?  A.  Mrs. 
Bessie  E.  Walters. 

Q.  And  you  live  where?     A.  83  Carew  Street. 

Q.  In  Springfield?     A.  Yes,  sir. 

Q.  And  how  long  have  you  lived  here?  A.  For  fourteen  years. 
Where  I  live  at  present.  I  have  been  a  resident  of  the  city  for 
a  number  of  years. 

Q.  Do  you  keep  a  boarding  house  there,  or  did  you?  A.  I 
did. 

Q.  And  do  you  know  Bertram  G.  Spencer?  A.  Certainly  I 
do. 

Q.  Did  he  ever  board  or  live  at  your  house?     A.  Yes,  he  did. 
Q.   And  what  did  you  observe  about  him  when  he  boarded  or 
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lived  at  your  house?  A.  Well,  he  was  rather  a  peculiar  fellow  in 
several  ways. 

Q.  In  what  respects?  A.  Well,  he  was  kind  of  —  I  don't 
know  —  kind  of  —  what  you  would  call  it  —  kind  of  flighty,  like. 
Hard  to  get  along  with  in  lots  of  ways. 

Q.  Anything  else?     A.  No;  that  is  all,  I  guess,  that  I  — 

Q.  Did  you  ever  see  anything  which  led  you  to  infer  that  he 
imagined  he  heard  voices?     A.  Yes,  several  times. 

Q.  What?  A.  He  would  speak  to  me  in  the  dining  room  when 
I  was  in  there,  and  probably  there  would  be  nobody  in  there  but 
he  and  I,  and  I  would  be  fixing  my  table,  going  around,  and  he 
would  say,  "Did  you  speak  to  me?"  "No,  I  didn't  speak  to 
you."     "  Did  anybody  call  me?" 

Q.  How  often  have  you  seen  or  heard  him  do  that?  A.  Well, 
I  have  a  good  many  times.  I  didn't  keep  no  track  of  it;  I 
didn't  pay  no  attention  to  it,  of  course,  but  he  often  asked  me 
the  question.     I  couldn't  tell  you  just  how  often. 

Q.  Did  you  ever  see  anything  in  regard  to  his  being  melan- 
choly? A.  Several  times.  You  would  speak  to  him  and  he 
wouldn't  answer  you. 

Q.  And  how?     A.  Kind  of  despondent  lots  of  times. 

Q.  Did  you  see  anything  of  any  trouble  he  had  with  a  man 
named  George  Kenmuth?     A.  Yes,  I  did. 

Q.  What  was  it?  A.  Well,  him  and  —  his  roommate  and  he 
had  some  fooling,  I  guess,  in  the  morning,  before  they  got  up  — 
well,  he  was  up,  Spencer  was,  and  this  other  fellow  —  he  wanted 
him  to  get  up  and  he  would  not  get  up,  so  he  started  to  pull  the 
bedclothes  from  him  and  took  them  all  away  off  the  bed  and  he 
wouldn't  get  up  then.  I  was  upstairs  and  he  called  me  to  look 
at  it  and  — 

Mr.  Callahan.     Did  she  see  all  this? 

Q.  Say  what  you  saw;  confine  yourself  to  what  you  saw. 

Mr.  Callahan.  I  think  that  ought  to  be  stricken  out,  your 
Honor,  unless  she  is  saying  what  she  did  see. 

Q.  Did  you  see  any  part  of  it?  A.  Yes,  I  was  witness  to  this 
part  now,  because  he  called  me  to  the  door  and  I  was  standing 
there  and  the  man  was  in  the  bed. 

Q.  Who  called  you?     A.  Mr.  Spencer. 

Q.  What  did  he  say  to  you?  A.  "  Come  and  see  this  boy.  He 
won't  get  up,"  and  I  went  to  the  door  and  I  stood,  and  Spencer 
took  the  pillow  and  he  hit  him  with  the  pillow  on  the  head,  and 
this  fellow  jumped  out  of  the  bed  and  made  for  him  and  he  got 
him  by  the  throat,  and  I  spoke  to  him  and  I  says,  "Boys,  that 
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isn't  right,  isn't  nice  for  you  to  do  that.  That  all  comes  out  of 
fooling."     So  he  dropped  his  hands  — 

Q.  Who  dropped  his  hands?  A.  Spencer  did.  Dropped  his 
hold  he  had  on  this  boy  and  turned  to  me  and  says,  "It's  a  good 
thing  you  spoke;  I  would  just  as  soon  kill  him  this  minute." 
So  he  reached  out  his  hand  and  they  shook  hands  and  that  was 
all  there  was  to  it.     They  were  friends  the  next  minute. 

Q.  How  did  he  act  when  he  grabbed  his  throat?  A.  He 
looked  terrible;  he  looked  like  a  wild  man  or  a  crazy  man,  or 
something.  He  looked  certainly  as  if  he  was  going  to  do  some 
desperate  deed. 

Q.  Did  you  ever  see  anybody  else  anything  like  it  before?  A. 
No,  I  don't  think  I  did;  and  I  wouldn't  want  to  see  it  again, 
either. 

Q.  Did  you  ever  see  anything  else  about  him?  A.  Well,  no, 
I  did  not.  I  don't  think  he  had  any  provocation  whatsoever  to 
be  angry.  He  was  a  man  we  all  stood  in  fear  of,  for  that  reason, 
to  get  him  angry,  —  he  would  get  into  a  passion  of  temper,  and 
this  was  the  reason  we  avoided  it  as  much  as  we  possibly  could. 

Q.  Now,  Mrs.  Walters,  did  he  have  any  things  in  his  room 
while  he  was  there?     A.  Yes,  he  did. 

Q.  What  did  he  have?  A.  Lots  of  stuff,  lots  of  curious  stuff, 
things  that  wasn't  of  no  value  to  anybody,  —  sticks  and  stones 
and  things.  He  claimed  they  had  a  history,  he  had  them  for 
souvenir.  Nothing  of  any  value  to  anybody  except  himself. 
Rather  curious  for  a  fellow  to  have. 

Mr.  Callahan.  I  move  that  that  be  stricken  out,  that  last 
sentence. 

The  Court.  The  last  part  of  the  answer  may  be  stricken 
out. 

Q.  Did  you  ever  notice  anything  in  regard  to  his  wearing 
badges  or  pins,  pinning  things  on  himself?     A.  Yes,  he  used  to. 

Q.  What?  A.  I  didn't  examine  what  they  were,  I  have  often 
seen  /.  im  have  lots  of  those  things. 

Cross-examinatio  n . 

Q.  (by  Mr.  Callahan).  You  know  me,  don't  you,  Mrs. 
Walters?     A.  Yes,  I  do. 

Q.  You  had  a  conference  with  me  out  in  that  office,  didn't 
you  [indicating]?  A.  Yes,  I  did.  I  told  you  just  the  same  as  I 
have  said  now. 

Q.  You  did?     A.  I  think  so. 

Q.  Do    you    remember    my    asking    you    the    question,    Mrs. 
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Walters:  "Did  you  notice  anything  unusual,  peculiar  or  eccentric 
about  this  man?"  and  you  told  me,  "Nothing,  except  once  when 
he  was  fooling  with  a  roommate?"     A.  Well,  I  was  — 

Q.  Excuse  me,  Madam.  Am  I  right  about  it?  A.  I  don't 
remember  whether  I  said  that  that  way. 

Q.  Try  to  remember.  Do  you  remember  my  asking  you  if 
you  ever  saw  anything  peculiar,  unusual,  —     A.  Well  — 

Q.  Excuse  me.  Wait  until  you  get  the  question  —  if  you  ever 
saw  anything  peculiar,  unusual,  eccentric  about  this  man,  and 
you  said  never  but  once,  when  he  was  fooling  with  a  roommate, 
and  then  went  on  to  tell  what  the  fooling  was?  A.  I  don't  know 
if  I  meant  it  that  way. 

Q.  Well,  whether  you  meant  that  or  not,  is  that  what  you 
told  me?     A.  Lots  of  times  I  saw  him  peculiar. 

Q.  Is  that  what  you  told  me?  A.  I  don't  know  whether  I 
told  you  that. 

Q.  You  don't?     A.  No,  I  don't. 

Q.  Would  it  be  true  if  you  had  said  that?  A.  No,  it  wouldn't 
be  true  if  I  had. 

Q.  If  you  had  told  me  an  untruth,  you  would  remember  it? 
A.  I  don't  think  I  would.  I  didn't  mean  to  tell  an  untruth  to 
you  or  to  nobody  else. 

Q.  Did  you  ever  tell  me  this  man  was  melancholy?  A.  I 
don't  remember  that  you  asked  me  the  question. 

Q.  And  I  asked  you,  too,  if  you  ever  noticed  any  peculiarities? 
A.  I  don't  remember  whether  you  did  or  not. 

Q.  Do  you  remember  that?  Do  you  remember  my  explaining 
to  you  that  you  couldn't  be  asked  whether  he  was  crazy,  but 
that  you  could  be  asked  whether  there  was  anything  peculiar  — 
A.  I  couldn't  say  he  was  crazy. 

Q.  That  isn't  the  question.  Do  you  remember  my  telling  you 
you  couldn't  be  asked  whether  he  was  crazy  — - 

Mr.  Stapleton.  Your  Honor,  I  ask  to  have  the  last  remark 
of  the  witness  stricken  from  the  record. 

Mr.  Callahan.     What  was  the  remark? 

Mr.  Stapleton.     She  said,  "I  couldn't  say  he  was  crazy." 

The  Court.     It  may  be  stricken  out. 

Q.  Do  you  remember  my  having  told  you  you  couldn't  be 
asked  whether  he  was  crazy  or  not,  but  you  could  be  asked 
whether  you  noticed  anything  peculiar  or  eccentric  about  him? 
Do  you  remember  that?  Now,  you  think  a  minute.  A.  I  don't 
remember,  I  am  sure. 

Q.  You    don't?     Do    you    remember    all    the    events    in    Mr. 
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Spencer's  life  while  he  was  in  your  house  that  you  have  told 
here?     A.  I  think  I  do.     He  was  there  long  enough. 

Q.  But  you  don't  remember  what  you  said  to  me;  is  that  it? 
A.  I  don't  know  what  I  did  say. 

Q.  You  don't  know?  A.  You  didn't  ask  me  those  questions. 
I  told  you  I  didn't  think  he  was  crazy. 

Q.  What?     A.  I  said,  I  didn't  think  he  was  crazy. 

Q.  You  said  you  didn't  think  he  was  crazy?  A.  Yes,  that  is 
what  I  said. 

Q.  Said  you  didn't  think  he  was  any  crazier  than  I  was? 

Mr.  Stapletox.     I  ask  to  have  that  stricken  out. 

Mr.  Callahan.     I  think  it  is  permissible  in  the  evidence. 

The  Court.     I  don't  think  that  answer  can  stand. 

Mr.  Callahan.     All  right,  your  Honor. 

Mr.  Stapleton.     Stricken  out,  I  understand? 

The  Court.     Yes. 

Q.  And  your  daughter  was  there  when  you  and  I  had  that 
talk,  —  Bessie?     A.  Yes,  sir. 

Q.  Now,  whom  have  you  seen  since  you  had  this  talk  with  me? 
A.  I  have  seen  nobody. 

Q.  You  have  had  no  talk  with  anybody  about  the  testimony 
you  were  going  to  give  in  this  case?  A.  No,  I  have  had  no  talk 
with  anybody  about  it  either  way. 

Q.  How  did  you  know  you  were  coming  here  to  testify  to-day? 
A.  I  was  summoned  from  the  other  side;  that  is  all  I  know. 

Q.  Did  you  see  the  other  side  as  to  what  you  were  going  to 
testify  to?  A.  No.  I  didn't  see  anything  and  I  didn't  know 
what  I  was  going  to  testify. 

Q.  You  didn't  talk  with  a  human  being,  Mrs.  Walters,  about 
the  Spencer  case?  A.  Of  course,  naturally,  the  same  as  anybody 
would,  I  talked  about  it. 

Q.  To  whom?  A.  People  outside.  Everybody  is  talking 
about  it,  all  over  Springfield. 

Q.  Anybody  interested  in  this  case?  A.  No,  not  with  any  one 
interested  in  the  case. 

Q.  So  that,  so  far  as  you  knew,  Mr.  Stapleton  had  no  idea 
what  you  were  going  to  testify  to?     A.   I  don't  think  so. 

Leon  Kantor — sxoorn. 
Direct  Examination. 

Q.  (by  Mr.  Stapleton).  What  is  your  name?  A.  Leon 
Kantor. 

Q.   Where  do  you  live?     A.  78  Essex  Street. 


394  TRIAL  OF  BERTRAM  G.  SPENCER. 

Q.  Where  are  you  employed?     A.  H.  L.  Handy  Company. 

Q.  How  long  have  you  worked  there?  A.  About  four  years; 
not  quite  four. 

Q.  Do  you  know  the  defendant,  Bertram  G.  Spencer?  A. 
Yes,  sir. 

Q.  Were  you  acquainted  with  him  when  he  worked  at  the 
H.  L.  Handy  Company?     A.  Yes,  sir. 

Q.  How  long  did  he  work  there?  A.  I  don't  know;  about  nine 
months,  I  think;  a  little  over,  or  something  like  that. 

Q.  At  any  time  did  he  work  near  you?     A.  Yes,  sir. 

Q.  When  he  worked  near  you  —  where  was  it,  upstairs  or 
down?     A.  Upstairs.     He  was  near  me  all  the  time. 

Q.  Did  you  see  anything  unusual  or  peculiar  about  him  there? 
A.  Yes,  sir. 

Q.  What?  A.  Why,  his  actions  was  never  according  to  any 
other  man,  but  sometimes  he  used  to  get  still  worse  than  he 
usually  used  to  be. 

Q.  You  mean  to  say  that  sometimes  he  was  a  great  deal 
worse  —     A.  Yes,  sir. 

Q.     —  than  he  usually  was?     A.  Yes,  sir. 

Q.  In  what  respect  did  his  actions  differ  from  any  other  man's? 
A.  Why,  sometimes  he  will  be  working  and  then  stop  for  a  few 
minutes,  stop  and  think,  and  will  be  looking  like  a  wild  man;  his 
eyes  will  look  different,  his  face  will  turn  yellow,  all  kind  of 
colors  on  him,  and  he  will  work  his  hands  all  over  his  face,  and 
there  was  once  I  asked  him,  "What  makes  you  do  that  way?" 
He  said,  "I  have  got  a  headache,  a  terrible  headache" — he 
couldn't  help  himself. 

Mr.  Swift.     A  headache? 

The  Witness.     Yes,  sir. 

Q.  Did  he  ever  complain  of  headaches  at  any  other  time?  A. 
Yes,  sir,  quite  often. 

Q..  How  often?     A.  Well  —  three  or  four  times  in  a  week. 

Q.  What  else  did  you  notice  about  him?  A.  Why  I  noticed 
most  all  kinds  of  things  on  him;  of  course  I  couldn't  remember. 

Q.  Did  you  notice  anything  in  regard  to  his  seeming  to  hear 
noises?     A.  Why,  yes. 

Q.  Of  any  kind?  A.  Sometimes  he  will  say,  "Kantor,  did  you 
call  me?"     "No,  I  didn't."     He  said  that  quite  often. 

Q.  Did  you  note  particularly  his  expression  at  those  times?  A. 
Yes. 

Q.  What  was  it?  A.  Why,  I  couldn't  think  of  it,  but  he  said 
all  kinds  of  words  that  you  could  hardly  hear  it  by  himself. 
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Q.  I  meant  the  expression  of  his  face,  but  I  guess  —  A.  Oh, 
his  face. 

Q.  —  you  took  my  question  to  mean  expressions  that  he 
uttered.     A.  His  face  used  to  get  quite  often  —  used  to  get  wild. 

Q.  Did  you  notice  particularly  what  he  said  at  any  such  times? 
A.  What  do  you  mean? 

Q.  Did  you  notice  what  he  said?  A.  When  he  used  to  get 
that  way? 

Q.  Yes.     A.  Xo. 

Q.  Did  he  say  anything;  did  he  talk?  A.  Sometimes  he  used 
to  say,  "Did  you  call  me   Kantor?"  or  something  like-it. 

Q.  Yes,  you  told  that;  but  what  else  did  you  notice  in  regard 
to  his  speech?     A.  I  couldn't  remember. 

Q.  Did  you  ever  notice  him  when  he  seemed  to  be  talking  to 
himself?     A.  Yes,  he  did,  but  I  didn't  took  much  attention  to  it. 

Q.   Do  you  know  what  he  was  saying?     A.  No. 

Q.  You  don't  know.  Did  he  ever  make  an  attack  upon  you? 
A.  Yes. 

Q.  State  the  circumstances  of  that  attack.  A.  Why,  I  was 
right  near  the  post  and  he  throw  a  hatchet  at  me,  and  after  I 
turned  round  he  started  to  shiver. 

Q.  Shiver?  A.  Yes,  shaking  his  hands.  Then  after  a  while 
he  says,  "Kantor,  I  am  sorry  I  done  that,  but  I  couldn't  help 
myself  when  I  feel  that  way.  Since  I  was  a  nine  years'  kid  my 
father  whipped  me  with  a  stick,  and  since  then  when  I  have  that 
feeling  come  on,  anything  I  can  take  I  will  throw  it  at  you; 
anything  that  I  can  get  I  will  take  it." 

Q.  How  did  he  look  when  he  threw  the  hatchet  at  you?  A. 
Wild. 

Q.  Anything  else  you  noticed  about  him?  A.  Why,  after  that 
he  starts  something  like  crying. 

Q.  Can  you  describe  his  crying  any  more  fully?  A.  Why,  he 
start  to  rub  his  hands  and  apologize  to  me;  he  says,  "I  couldn't 
help  myself,  I  am  that  way." 

Q.  What  kind  of  a  hatchet  was  it  he  threw  at  you?  A.  An 
ordinary  hatchet;  a  hatchet  about  as  big  as  that,  what  we  nail 
up  boxes  with. 

Q.  How  hard  did  he  throw  the  hatchet?  A.  Pretty  hard.  If 
it  ever  struck  me  it  would  have  made  me  a  cripple. 

Q.  What  part  of  your  body  did  he  throw  it  at?  A.  Right  at 
my  leg,  right  up  there. 

Q.  Did  it  hit  you?     A.  No,  it  went  into  the  post. 

Q.  It  went  into  the  post?     A.  Yes,  sir. 
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Q.  Did  it  stick  in  the  post?  A.  Yes;  not  much,  but  it  fell 
right  out. 

Q.  When  was  that,  Mr.  Kantor?  A.  I  really  don't  remember. 
I  think  it  was  —  it  was  about  three  or  four  weeks  before  we  — 
it  was  between  November  and  October,  I  think  it  was,  some  of 
them  months. 

Q.  And  what  year?     A.  Nineteen  nine. 

Q.  Nineteen  hundred  and  nine?     A.  Yes,  sir. 

Q.  Did  you  ever  see  him  do  anything  else  that  seemed  pe- 
culiar?    A.  Yes,  sir. 

Q.  What?  A.  Why,  once  right  in  the  middle  of  the  winter 
there  was  —  all  of  a  sudden  there  was  a  man  going  down  by  the 
elevator,  he  got  a  cold  pail  of  water  and  put  it  on  a  man's  head. 
The  man  never  said  anything. 

Q.  Got  a  cold  pail  of  water  and  put  it  on  a  man's  head?  A. 
On  a  man's  head  when  he  was  going  down  the  elevator. 

Q.  Did  he  turn  it  upside  down  or  —     A.  Yes,  right  upset. 

Cross-examination. 

Q.  (by  Mr.  Callahan).  Captain  Boyle  called  on  you, 
Kantor,  didn't  he?     A.  Yes,  sir,  after  Spencer  — 

Q.  Now  just  a  minute;  answer  the  questions.     A.  Yes,  sir. 

Q.  And  you  told  him  what  you  knew  about  it,  didn't  you? 
A.  No,  I  didn't  tell  him  all;  didn't  tell  him  — 

Q.  All  right;  if  you  didn't  that  is  all  I  care  to  know.  A.  He 
never  asked  me. 

Q.  He  asked  you  to  make  a  statement  as  to  what  you  knew 
about  Spencer,  didn't  he?  A.  No,  I  told  him  just  about  the 
hatchet  business.  • 

Q.  You  told  him  about  the  hatchet  business?     A.  Yes,  sir. 

Q.  And  you  didn't  tell  him  about  anything  else,  did  you?  A. 
No. 

Q.  Have  you  ever  told  anybody?     A.  No. 

Q.  Until  to-day?     A.  What  do  you  mean? 

Q.  What  did  you  mean  when  you  said  "No"?  A.  Never  told 
anybody  what?     About  the  hatchet? 

Q.  When  I  said,  "Have  you  ever  told  anybody?"  and  you  said 
"No,"  what  question  did  you  think  you  were  answering?  A.  I 
don't  know  what  —  what  you  meant  by  it. 

Q.  And  so  you  said  "No"?  Is  that  it?  A  Well,  you  asked 
me  if  I  told  anybody  till  to-day  about  the  others;  I  said  no,  of 
course  not. 

Q.  You  have  not?     A.  No. 
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Q.  This  is  the  first  day  you  ever  told  anybody?     A.  Yes,  sir. 

Q.  About  the  other  episodes?     A.  Yes,  sir. 

Q.  Excepting  the  hatchet?     A.  Yes,  sir. 

Q.  Did  you  ever  tell  anybody  before  you  took  that  witness 
stand?     A.  About  what? 

Q.  These  other  episodes.     A.  No. 

Q.  So  that  Mr.  Stapleton  when  he  put  you  on  the  witness 
stand  had  no  idea  of  what  you  were  going  to  say  in  answer  to 
his  questions?     A.  Well,  I  told  him  about  the  hatchet  business. 

Q.  Yes,  except  the  hatchet;  put  that  out.  You  told  him  about 
the  hatchet?  A.  I  told  him  about  his  appearance,  but  I  never 
told  him  about  the  pail  of  water. 

Q.  Exactly,  and  you  never  told  him  about  the  voices  or  any- 
thing like  that  until  you  took  the  stand  to-day?  A.  What,  the 
voices  he  made? 

Q.  Yes.     A.  No. 

Q.  So  when  Mr.  Stapleton  asked  you  if  Spencer  ever  heard 
any  voices  he  didn't  know  from  you  what  you  were  going  to 
answer,  did  he?  He  didn't  know  anything  about  it?  A.  I  don't 
know  if  he  did  or  not. 

Q.  You  know  you  hadn't  told  anybody?     A.  No. 

Q.  Until  he  asked  the  question?  That  is  true,  isn't  it?  [A 
pause.]     That  is  true,  isn't  it?     A.  Yes. 

Q.  And  so  when  Mr.  Stapleton  asked  you  if  he  had  fits  of 
melancholy  he  didn't  know  from  anything  you  had  said  what 
you  were  going  to  answer,  did  he?  A.  What  do  you  mean 
by  it? 

Q.  Why,  Mr.  Stapleton  didn't  know  from  you?  A.  I  told 
him  everything,  but  I  haven't  told  him  about  that  pail  of  water. 

Q.  Ah!  You  did  tell  him  about  other  things,  then,  besides 
the  hatchet,  did  you?  A.  What  do  you  mean?  I  haven't  told 
him  about  that  pail  of  water  until  to-day. 

Q.  But  you  did  tell  him  about  other  things  beside  the  hatchet, 
did  you?  A.  About  what?  I  told  him  about  the  hatchet 
business. 

Q.  Yes,  and  you  did  tell  him  about  other  things  besides  the 
hatchet?     A.  No,  I  didn't,  no. 

Q.  You  didn't?     A.  No.     I  said  it  in  the  first  place. 

Q.  Now  you  want  to  let  it  stand  in  that  way,  that  that  is  the 
whole  thing  you  told  him  about  —  was  the  hatchet?     A.  Yes. 

Q.  You  want  to  let  it  stand  that  way?  Or  would  you  like  to 
change  it?     You  can  have  your  choice.     A.  What  is  that? 

Q.   Do  you   want  to  have  it  stand  in  the  case  that  you  told 
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him  about  nothing  except  the  hatchet?  A.  Well,  I  told  you  that 
I  told  him  about  the  hatchet  and  about  his  appearance. 

Q.  About  his  appearance?  A.  His  appearance,  the  way  he 
looked. 

Q.  You  did  tell  me  that,  did  you?  A.  Yes,  I  told  you  that  in 
the  first  place. 

Q.  You  told  that  to  me  in  the  presence  of  this  jury,  that  you 
told  him  about  his  appearance?     A.  Yes. 

Q.  Did  you?     A.  I  haven't  told  him  about  — 

Q.  Excuse  me;  my  question  now  is,  Did  you  tell  me  in  the 
presence  of  this  jury  here  that  you  had  told  Mr.  Stapleton  about 
Spencer's  appearance?  Do  you  mean  to  say  that  you  did  say 
that  on  this  witness  stand?  A.  I  told  him  about  the  hatchet 
business  and  his  appearance. 

Q.  You  want  to  answer  my  question,  don't  you?     A.  I  did. 

Q.  You  did  what?     A.  About  his  appearance. 

Q.  Did  you  tell  me  that  before  —  in  the  presence  of  this  jury? 
A.  Well,  I  think  I  did. 

Q.  That  is  your  recollection  of  what  you  said  on  this  stand 
within  the  last  five  or  ten  minutes,  is  it?     A.  What  is  that? 

Q.  Oh,  well,  never  mind.  Do  you  recall  having  an  interview 
with  me?     Don't  you,  Mr.  Kantor?     A.  What  is  that? 

Q.  Is  there  anything  wrong  with  your  hearing?     A.  No. 

Q.  All  right.  Just  try  to  hear  my  voice.  Did  you  have  an 
interview  with  me  in  my  office?  A.  Yes,  you  called  me  and  I 
came  down. 

Q.  Now  if  you  will  answer  my  questions  —  you  came  down  to 
see  me?     A.  Yes,  sir. 

Q.  In  response  to  my  request?     A.  Yes,  sir. 

Q.  Do  you  remember  my  telling  you  that  we  couldn't  ask  you 
whether  this  man  was  sane  or  insane,  but  that  we  could  ask  you 
if  there  was  anything  peculiar,  eccentric  or  unusual  about  him? 
Do  you  remember  my  explaining  that  to  you?  A.  When  —  in 
your  office? 

Q.  Yes,  in  my  office.  A.  You  never  told  me  anything;  you 
asked  me,  "What  do  you  know  about  the  hatchet  business?" 

Q.  As  I  understand  you,  sir,  you  say  you  don't  remember  that 
I  told  you  about  that?     A.  You  did  ask  me  — 

Q.  Pardon  me,  you  don't  want  to  tell  me  what  I  did  ask  you. 
I  want  to  deal  with  this  subject  throughout.  You  say  I  didn't 
explain  that  to  you?  A.  You  said,  "What  do  you  know  about 
the  hatchet  business?"     I  said  the  same  story. 

Q.  Do  you  say  I  didn't  explain  that  to  you,  sir?     You  will 
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answer  that  question  if  I  keep  you  here  until  to-morrow.  Do 
you  say  that  I  did  not  explain  that  .to  you?  A.  Well,  you  said 
to  ine  — 

Q.  Xo;  do  you  say  that  I  didn't  explain  that  to  you?  A. 
Explain  what? 

Q.  That  we  couldn't  ask  you  whether  Spencer  was  crazy  or 
sane,  but  that  we  could  ask  you  whether  there  was  anything 
eccentric,  peculiar  or  unusual  about  him.  A.  Did  you  ask  me 
that  in  the  office,  you  say? 

Q.  Did  I  explain  that  to  you  in  the  office?  A.  You  never 
did. 

Q.  All  right.  Now  did  you  tell  me  about  the  hatchet?  A. 
Yes,  sir. 

Q.  Did  you  tell  me  about  the  voices?     A.  No. 

Q.  Did  you  tell  me  about  the  pail  of  water?     A.  No. 

Q.  Did  you  tell  me  about  his  peculiar  appearance?     A.  No. 

Q.  Did  you  tell  me  about  the  shivering?  A.  No,  because  you 
never  asked  me. 

Q.  You  never  told  me  about  anything  except  the  hatchet, 
did  you?  A.  That  is  all.  You  asked  me  and  I  told  you  about 
him. 

Q.  And  you  did  talk  with  Captain  Boyle,  didn't  you?  A.  I 
told  him  the  very  same  story  as  I  told  you,  as  I  told  Mr.  Staple- 
ton  a  year  ago. 

Mr.  Callahan.  Now  pardon  me,  Mr.  Kantor.  I  ask  that 
that  be  stricken  from  the  records  and  see  if  I  can  get  an  answer. 

The  Court.     It  may  be  stricken  out  as  not  responsive. 

Q.  You  did  talk  with  Captain  Boyle,  didn't  you?  A.  Yes,  sir, 
about  a  year  ago. 

Q.  And  Captain  Boyle  did  ask  you  if  this  man  was  a  perfectly 
normal  man,  didn't  he?  A.  Why,  I  —  he  asked  me  and  I  said, 
"Of  course  I  don't  know;  sometimes  when  a  man  gets  off  his 
mind  he  is"  — 

Q.  You  are  bound  to  go  on  and  argue  this  with  me?  Did 
Captain  Boyle  ask  you  that  question?  A.  I  don't  remember; 
about  a  year  ago;  I  just  told  him  about  the  hatchet  business. 

Q.  What?  A.  He  just  asked  and  I  just  told  him  the  story 
about  the  hatchet,  the  time  he  threw  it  at  me. 

Mr.  Callahan.     Read  the  question,  Mr.  Stenographer. 

[Last  question  read.] 

Q.  You  answer  it.  Did  Captain  Boyle  ask  you  the  ques- 
tion, "Was  this  man  a  perfectly  normal  man?"  A.  I  don't 
remember. 
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Q.  You  don't  remember;  and  that  is  because  it  was  a  year 
ago?     Is  that  it?     A.  Yes.  m 

Q.  That  is  why  you  don't  remember.  But  you  can  go  back  — 
A.  I  remember  — 

Q.  What?  A.  I  remember  he  asked  me,  "What  do  you  know 
about  Spencer?" 

Q.  Now,  did  I  ask  you  the  question?  You  don't  remember 
because  it  was  a  year  ago?  Is  that  right?  A.  I  don't  remember 
if  he  asked  me  or  not. 

Q.  You  don't  know  whether  he  did  or  not,  and  you  don't 
remember  whether  he  did  or  not  —  that  is  what  you  mean,  isn't 
it—     A.  Yes. 

Q.  Because  it  was  a  year  ago?     A.  Yes. 

Q.  Yet  you  can  go  back  beyond  a  year  ago  to  two  years  ago 
and  remember  everything,  can  you,  about  Spencer?  A.  Of 
course. 

Q.  Yes,  of  course.  A.  When  a  man  throws  a  hatchet  at  you 
I  guess  you  will  be  likely  to  remember,  when  you  are  likely  to 
get  crippled. 

Mr.  Callahan.  That  is  all,  Mr.  Kantor,  if  you  please, 
without  arguing  the  matter  with  me.     That  is  all. 

Norman  C.  Pultz  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Stapleton).  What  is  your  name?  A.  Norman 
C.  Pultz. 

Q.  You  are  married  to  the  defendant's  sister?     A.  Yes,  sir. 

Q.  Where  do  you  live,  Mr.  Pultz?     A.  Hartford,  Connecticut. 

Q.  You  are  working  on  the  street  cars  there?     A.  Yes,  sir. 

Q.  Now,  did  you  know  Bertram  G.  Spencer,  the  defendant? 
A.  Yes,  sir. 

Q.  Speak  up  just  a  little  bit,  if  you  please,  so  the  jury  can 
all  hear  you.  Now,  did  you  see  him  have  some  trouble  with  old 
Mr.  Krailing  over  in  West  Springfield  one  afternoon?  A.  Yes, 
sir. 

Q.  What  was  that?  A.  It  was  over  a  boat  key;  we  were  going 
boating,  four  of  us,  Mr.  and  Mrs.  Spencer,  Mrs.  Pultz  and 
myself.  And  the  prisoner  couldn't  find  the  key,  and  he  asked 
Mr.  Krailing  where  it  was,  and  I  don't  remember  the  exact 
words  Mr.  Krailing  used,  but  something  about  that  he  didn't 
have  time  to  look  for  it,  and  didn't  know  where  it  was,  some- 
thing like  that;  then  Mr.  Spencer  flew  into  a  rage. 
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Q.  "What  did  he  do?  A.  Why,  he  got  at  Mr.  Krailing  and 
threatened  to  throw  him  into  the  river. 

Q.  Make  any  noise?     A.  Yes,  shouted  at  the  top  of  his  voice. 

Q.  What  did  he  say?     A.  Threatened  him,  called  him  names. 

Q.  What  did  he  say  he  was  going  to  do  to  him?  A. 
Threatened  to  throw  him  in  the  river. 

Q.  What  did  you  do?  A.  I  helped  to  hold  them  both;  I  held 
him  first. 

Q.  Who  was  present  there  then?  A.  Mrs.  Krailing,  Mr. 
Krailing,  Mr.  and  Mrs.  Spencer  and  Mrs.  Pultz  and  myself. 

Q.  Did  you  notice  anything  unusual  about  Spencer's  ap- 
pearance at  that  time?  A.  He  was  wild,  and  his  eyes  stood  out 
from  his  head,  and  he  shouted  loud. 

Q.  How  did  he  act?     A.  Put  that  a  little  plainer,  please? 

Q.  Seem  to  act  rationally,  seem  to  know  what  he  was  doing, 
or  what?  A.  Xo,  he  acted  so  wild  when  we  all  had  hold  of  him 
holding  him. 

Q.  Did  you  ever  have  any  other  trouble  with  him  over  on 
Greenwich  Street  yourself?     A.  Just  a  little,  yes. 

Q.  What  was  that?  A.  When  we  moved  to  another  place  he 
was  mad  because  we  was  moving,  and  wanted  us  to  stay  there. 
I  wanted  to  leave  two  barrels  of  merchandise  there  in  the  cellar, 
and  he  didn't  want  that  I  should  leave  it  there;  we  had  some 
words  over  that. 

Q.  What  occurred  then?  A.  I  guess  we  both  got  mad  and 
called  each  other  a  few  names;  that  was  about  all. 

Q.  How  did  he  act  when  he  got  mad?  A.  Well,  he  was  in  a 
frenzy,  I  should  call  it;  he  would  shout  and  act  as  if  he  didn't 
know  what  he  was  saying,  mixed  his  words  all  up. 

Q.  Anything  else?  A.  That  is  all  the  trouble  I  had.  I  always 
tried  to  get  along  with  him  the  best  I  could;  I  knew  his  temper. 

Q.  Did  you  ever  see  him  ever  have  any  other  similar  dis- 
turbances to  those  you  have  described?  A.  That  is  all  I  ever 
saw. 

Cross-examination. 

Q.  (by  Mr.  Callahan).  With  reference  to  this  encounter  in 
West  Springfield  between  Spencer  and  Mr.  Krailing,  you  held 
both  of  them,  did  you?     A.  Yes. 

Q.  What  did  you  hold  the  old  man  for?  A.  Well,  I  didn't 
know  as  I  held  him,  but  I  talked  to  him. 

Q.  To  calm  him?     A.  Yes. 

Q.  And  restrain  him?     A.  Yes. 
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Q.  If  you  didn't  the  old  man  would  have  reached  Spencer? 
A.  No,  sir. 

Q.  What  did  you  hold  him  for,  that  is  what  I  asked  you?  A. 
I  took  hold  of  his  arm. 

Q.  What  for?  I  didn't  ask  you  where  you  took  hold  of  him. 
A.  He  was  mad. 

Q.  What  for?     A.  I  didn't  know  what  he  might  do. 

Q.  He  looked  as  though  he  might  do  something?  A.  He 
looked  mad,  and  I  didn't  know. 

Q.  In  the  meantime  who  held  Spencer?  A.  His  wife  and  Mrs. 
Pultz  and  I  think  Mrs.  Krailing. 

Q.  Had  you  been  holding  Spencer  before  that  time?     A.  Yes. 

Q.  And  you  found  the  situation  so  that  you  could  leave 
Spencer  and  come  back  to  the  old  man;  is  that  so?  A.  We  got 
Mr.  Spencer  a  little  bit  calmed  down. 

Q.  He  was  in  an  angry  state  of  mind?     A.  He  was  angry. 

Q.  And  you  did  restrain  Spencer?     A.  Yes. 

Q.  He  was  not  seeking  to  get  to  the  old  man  to  throw  him  into 
the  river  then,  was  he?     A.  He  was  still  shouting  and  talking. 

Q.  But  not  to  such  an  extent  but  what  you  thought  it  was 
wise  to  let  him  alone;  that  is  so,  isn't  it?     A.  Yes. 

Q.  And  you  did  let  him  alone,  and  you  transferred  your 
strength  to  the  old  man?  A.  I  didn't  use  any  strength  with  the 
old  man. 

Q.  Well,  you  transferred  your  hold  to  the  old  man?     A.  Yes. 

Q.  That  is  so,  isn't  it,  because  you  have  said  so?     A.  Yes. 

Q.  How  long  have  you  been  married?     A.  Six  years. 

Q.  And  during  that  time  you  have  known  Bert?     A.  Yes. 

Q.  And  perhaps  some  time  before  that  you  had  known  him? 
A.  I  have  known  him  about  fifteen  years  pretty  near. 

Q.  Did  you  ever  live  in  Lebanon?     A.  Yes. 

Q.  You  knew  him  there?     A.  Yes. 

Q.  And  you  have  told  us  all  the  trouble  that  you  have  had 
with  him,  that  you  can  recall?     A.  Yes. 

Q.  And  told  us  all  about  him  that  you  know,  and  that  you 
can  recall?     A.  Yes. 

Horace  H.  Clement  —  sworn. 
Direct  Examination. 
Q.   (by    Mr.  Stapleton).     What    is    your    name?     A.  Horace 
H.  Clement. 

Q.  And  where  do  you  live?     A.  3  Salem  Street. 
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Q.  And  what  is  your  business?  A.  With  the  H.  L.  Handy 
Company.     I  am  buyer  for  the  house. 

Q.  And  do  you  know  Bertram  G.  Spencer,  the  defendant  in 
this  case?     A.  I  do. 

Q.  Did  he  work  for  the  H.  L.  Handy  Company?  A.  He 
did. 

Q.  How  long?     A.  About  eight  months. 

Q.  Did  you  have  some  experience  with  him  at  some  time  when 
he  got  mixed  up  in  the  cars?     A.  I  did. 

Q.  And  what  was  that?  A.  I  spoke  to  him  one  day  about  a 
car  that  did  not  check  out  right,  and  he  lost  his  temper. 

Q.  What  did  he  do?  A.  He  swore  and  cried,  and  there  was  a 
hatchet  that  laid  —  that  was  on  an  egg  case,  and  he  reached 
for  that.     He  didn't  take  hold  of  it,  but  he  reached  for  it. 

Q.  And  how  did  he  appear?     A.  Well,  he  was  excited. 

Q.  He  appeared  to  have  —  whether  or  not  he  appeared  to 
have  control  of  himself?  A.  He  didn't  have  —  he  didn't  appear 
to  have  himself,  —  much  control  of  himself;  no,  sir. 

Q.  And  did  you  notice  his  eyes,  his  face?     A.  I  did  not;  no. 

Q.  Didn't  notice  that  particularly.  What  did  you  do?  A. 
I  merely  asked  him  what  was  the  matter  with  him. 

Q.  What  did  he  say?  A.  I  don't  remember  that  he  said  any- 
thing. 

Q.  What  did  he  do  after  that  or  where  did  he  go?  A.  He 
shut  himself  into  the  butter  box,  butter  refrigerator. 

Q.  Did  you  ever  see  him  —  ever  have  any  other  experience 
along  that  nature  with  him?     A.  I  did  once;  yes,  sir. 

Q.  What  was  that?  A.  I  spoke  to  him  about  another  car 
that  didn't  check  out  right,  and  he  had  some  papers  in  his  hand 
and  he  tore  them  up. 

Q.  Where  was  this?     A.  It  was  in  the  office. 

Q.  And  how  did  he  tear  them  up?  How  did  he  do  it,  if  you 
can  describe?  A.  Merely  had  the  papers  in  his  hand  and  he  just 
tore  them  up  and  he  went  out  of  the  office  then.  That  is  all 
there  was  to  it. 

Q.  How  did  he  look  when  he  did  it?     A.  I  didn't  notice. 

Q.  How  did  you  speak  to  him?     A.  I  spoke  to  him  pleasantly. 

Q.  Pleasantly?     A.  Yes. 

Q.  When  he  got  the  cars  mixed  and  reached  for  the  hatchet, 
how  did  you  speak  to  him  that  day?     A.  Pleasantly. 

Q.  Spoke  to  him  pleasantly?     A.  Yes,  sir. 

Q.  Do  you  remember  what  you  said?  A.  I  told  him  how 
important  it  was  that  he  should  check  out  the  cars  correct. 
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Q.  Did  you  do  anything  else  or  say  anything  else  in  the  nature 
of  provocation?     A.  That  is  all  I  remember  I  said. 
Q.  That  is  all  you  can  recall?     A.  Yes,  sir. 

Cross-examination . 

Q.  (by  Mr.  Callahan).  What  did  you  say  your  occupation 
was?     A.  I  am  buyer  for  H.  L.  Handy  Compan}^. 

Q.  How  long  has  Spencer  worked  for  your  folks,  Mr.  Clement? 
A.  About  eight  months. 

Q.  And  will  you  describe  to  the  jury  just  what  his  duties 
consisted  of?     A.  In  receiving  — 

Q.  So  that  they  will  understand,  as  if  they  had  never  heard 
what  a  receiving  clerk  was.  A.  Receiving  goods  that  come  into 
the  house  in  car  lots  or  small  lots. 

Q.  And  did  he  have  —  what  did  he  have  to  do  by  way  of 
receiving?  A.  He  would  make  an  entry  in  the  receiving  book 
we  had  there  for  these  car  lots  of  goods,  and  then  we  had  what 
we  called  an  unloading  slip  for  small  lots  of  goods. 

Q.  And  how  many  entries  per  diem,  in  a  general  way,  would 
he  have  to  make?  I  don't  mean  to  try  to  have  you  tell  me 
accurately,  but  —     A.  A  day,  you  mean? 

Q.  Yes.  A.  Well,  some  days  we  have  five  or  six  carloads  of 
goods  in. 

Q.  And  what  sort  of  entry  would  he  make,  referring  in  general 
terms  to  a  car  lot  of  items  on  the  slip?  A.  Items  in  the  car 
lots? 

Q.  What  kind  of  items?  Tell  the  jury  so  that  they  will  under- 
stand what  work  he  had.  A.  Mostly  provisions.  Perhaps,  for 
instance,  there  might  be  seventy-five  or  one  hundred  different 
kinds  of  pork  products  in  a  car,  and  these  were  entered  on  the 
book  in  tabulated  form,  and  the  item  put  down,  whatever  kind 
of  goods  it  was,  you  know. 

Q.  That  was,  if  there  were  seventy-five  or  a  hundred  different 
kinds,  different  barrels,  he  would  make  seventy-five  or  a  hundred 
different  entries?     A.  Yes,  sir. 

Q.  And  that  would  apply  to  every  carload  that  came  in?  A. 
Yes,  sir. 

Q.  And  would  you  say  that  there  were  sometimes  more  than 
one  carload  in  a  day?     A.  Yes,  sir. 

Q.  How  many?     A.  Five  or  six  some  days. 

Q.  Five  or  six.  So  that  some  days  he  would  have  to  deal 
with,  perhaps,  three  hundred  or  four  hundred  items?  A.  Yes, 
sir. 
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Q.  In  the  course  of  a  day,  involving  figures?     A.  Yes,  sir. 

Q.  His  entries  would  show  where  the  shipment  came  from?  A. 
Yes,  sir. 

Q.  The  quantity  in  each  particular  instance?     A.  Yes,  sir. 

Q.  And  the  kind?     A.  And  the  kind;  yes,  sir. 

Q.  As  a  whole,  he  did  his  work  to  your  satisfaction?  A.  Very 
well;  yes,  sir. 

Q.  With  accuracy,  generally  speaking?     A.  Generally,  yes,  sir. 

Q.  You  recall  but  two  inaccuracies,  if  I  understand  you 
rightly?     A.  That  is  all  I  remember  of;  yes,  sir. 

Q.  Two  is  all  that  you  can  recall?     A.  Yes,  sir. 

Q.  When  you  speak  of  his  tearing  some  papers  up  that  he  had 
in  his  hands.  I  take  it  that  you  don't  know  what  those  papers 
were?     A.  No,  I  do  not. 

Q.  Simply  tore  them  up?     A.  Yes,  sir. 

Q.  And  outside  of  the  two  episodes  that  you  have  narrated 
you  never  saw  anything  in  him,  in  all  your  dealings  with  him, 
that  was  in  any  way  abnormal?     A.  I  don't  recall  any,  sir. 

Re-direct  Exainination. 

Q.  (by  Mr.  Stapletox).  Mr.  Clement,  in  regard  to  other 
inaccuracies  in  his  work,  do  you  recall  now  whether  there  were 
any?  A.  I  presume  there  had  been  some  inaccuracies,  but  that 
is  all  I  recall,  —  those  two  particular  ones. 

Mr.  Callahan.  I  ask  that  that  question  of  presumption  be 
stricken  out,  may  it  please  your  Honor. 

The  Court.  Yes.  He  may  only  state  what  he  knows  about 
it. 

Mr.  Callahan.     That  is  all;  all  that  he  remembers. 

Q.  Do  you  remember  whether  or  not  there  were  other  in- 
accuracies?    A.   I  do  not  remember;  no,  sir. 

Herbert  L.  Handy,  Jr., — .sworn. 
Direct  Examination. 

Q.  (by  Mr.  Stapleton).  What  is  your  name?  A.  Herbert 
L.  Handy. 

Q.  What  is  your  business?  A.  Wholesale  beef  and  provi- 
sions. 

Q.   You  are  with  the  H.  L.  Handy  Company?     A.  Yes. 

Q.   What  is  your  position  there?     A.   .Salesman. 

Q.   How  long  have  you  been  there?     A.  Four  years. 

Q,   Do  you  live  in  Springfield?     A.  Yes. 
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Q.  Do  you  know  the  defendant  in  this  case,  Bertram  G. 
Spencer?     A.  I  do. 

Q.  How  long  have  you  known  him?  A.  Ever  since  August 
10,  1909. 

Q.  Did  he  work  for  the  H.  L.  Handy  Company?     A.  Yes. 

Q.  For  how  long?     A.  About  eight  months. 

Q.  While  he  was  there  were  you  present  at  some  experience 
he  had  with  Mr.  Clement?     A.  Yes. 

Q.  What  was  that?  A.  While  going  by  the  egg  department 
I  overheard  a  conversation  and  walked  inside,  and  he  and  Mr. 
Clement  were  talking  together,  and  Spencer  swore  at  him  and 
Mr.  Clement  saw  in  what  condition  he  was  in,  and  decided  that 
he  could  do  nothing  with  him. 

Mr.  Swift.     I  ask  that  that  be  stricken  out. 

Mr.  Stapleton.     That  may  be  stricken  out. 

Q.  Don't  say  what  Mr.  Clement  said,  but  just  say  what  you 
saw  and  heard  yourself,  if  you  please.  A.  I  just  heard  him  swear 
at  Mr.  Clement,  and  he  made  actions  as  if  to  grab  a  hatchet  but 
didn't,  and  then  he  turned  and  went  into  the  butter  box. 

Q.  How  did  he  act  at  the  time  that  you  heard  him  swear  and 
saw  him  reach  for  the  hatchet?     A.  As  if  he  was  mad. 

Q.  How  did  he  look?  A.  Why,  I  didn't  pay  particular 
attention. 

Q.  You  didn't  pay  any  particular  attention?     A.  No,  sir. 

Q.  Did  he  swear  loudly,  or  how?     A.  Yes,  loudly. 

Q.  Where  did  he  go  after  that?     A.  Into  the  butter  box. 

Q.  Did  you  go  in  there?     A.  Yes,  sir,  I  did. 

Q.  How  did  you  find  him?  A.  He  was  there  in  one  corner  of 
the  butter  box,  crying. 

Q.  Can  you  describe  what  he  was  doing  any  more  fully  than 
to  say  he  was  crying?  A.  He  had  his  arms  over  his  face  there 
in  one  corner  and  sobbing  loudly. 

Q.  How  loudly?     A.  Well — 

Q.  It  is  difficult  to  give  the  degree,  but  was  it  very  loud  or 
not?  A.  No;  probably  sounded  louder  in  that  small  room  than 
it  would  outside. 

Q.  Whether  or  not  he  was  trembling?     A.  I  didn't  notice. 

Cross-examination. 

Q.  (by  Mr.  Callahan).  I  take  it,  Mr.  Handy,  that  you  were 
with  the  firm  all  the  time  that  he  was?     A.  Yes,  sir. 

Q.  And  if  I  remember  rightly  you  believe  it  was  eight  months 
he  worked  for  you?     A.  Yes. 
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Q.  Did  his  work  in  a  general  way  give  satisfaction?  A.  Yes, 
I  think  it  did. 

Q.  And  after  that  episode  which  you  have  narrated  did  he 
continue  in  your  employment  for  some  time?     A.  Why  — 

Q.  See  if  I  can  help  you  —  he  continued  in  your  employment 
up  to  the  day  of  his  arrest,  didn't  he?     A.  Yes. 

Q.  And  this  episode  that  you  speak  of  occurred  a  considerable 
time  before  the  day  of  his  arrest?  A.  Possibly  two  months 
before. 

Q.  So  that  he  did  continue  in  your  employment  some  time 
after  that?     A.  Yes,  sir. 

Q.  And  I  take  it  that  you  know  he  was  receiving  clerk?  A. 
Receiving  clerk. 

Q.  He  attended  to  that  part  of  the  business  for  you?     A.  Yes. 

Q.  Now,  you  were  looking  at  him  when  this  matter  occurred, 
when  he  was  swearing  in  this  manner,  —  you  looked  at  him  and 
noticed  what  he  was  doing  and  noticed  what  he  was  saying?  A. 
Yes. 

Q.  That  there  was  nothing  in  his  appearance  that  impressed 
itself  upon  your  memory  so  that  you  could  tell  us  how  he  looked? 
A.   Xo,  sir. 

Q.  And  that  applies  also  to  his  appearance  when  he  went  into 
the  butter  room?     A.  Yes. 

Q.  Outside  of  this  particular  episode  you  always  found  him  a 
quiet,  level-headed,  normal  fellow?     A.  Yes. 

William  Hunter  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Stapleton).  What  is  your  name?  A.  William 
Hunter. 

Q.  Where  do  you  live?     A.  Hartford,  Connecticut. 

Q.  Where  are  you  employed?  A.  With  the  Brown-Thompson 
Company. 

Q.  How  long  have  you  been  employed  there?  A.  Between 
nineteen  and  twenty  years. 

Q.  What  do  you  do  there?     A.  I  sell  black  goods. 

Q.  Did  you  know  Bertram  G.  Spencer  when  he  was  employed 
there?     A.  I  did. 

Q.  When  was  that?  A.  I  think  it  was  in  the  year  '99,  some- 
where there,  —  I  wouldn't  be  positive  of  the  exact  date. 

Q.  WThat  counter  did  he  work  on  at  Brown  &  Thompson's? 
A.  On  the  print  counter. 
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Q.  Brown  &  Thompson's,  by  the  way,  is  a  department  store, 
dealing  in  dry  goods  and  that  sort  of  thing,  in  Hartford?     A.  Yes. 

Q.  Did  you  from  time  to  time  see  Spencer  while  he  was  work- 
ing there?     A.  I  would  see  him  at  all  times. 

Q.  Did  you  ever  see  him  do  anything  peculiar?     A.  Yes,  sir. 

Q.  What  did  you  see  him  do?  A.  I  see  him  once  leap  over  the 
top  of  a  fixture,  —  over  the  top  of  a  counter,  between  two  ladies, 
and  run  down  after  a  boy. 

Q.  Do  you  know  what  the-  boy  did  to  him  or  what  it  was 
about?  A.  I  think  the  boy  was  tormenting  him  with  a  yard- 
stick. 

Q.  What  did  Spencer  say?  Did  you  hear  him  say  anything? 
A.  No,  sir,  I  didn't  hear  him  say  anything. 

Q.  Did  you  notice  his  appearance  as  he  did  that?  A.  He 
looked  wild. 

Q.  Any  other  description  you  can  give  me  of  it  than  to  say  it 
was  wild?  A.  He  became  very  nervous,  turned,  twisted  all 
around,  and  then  he  made  a  leap  on  top  of  the  counter  and 
straight  over. 

Q.  Whether  that  was  done  suddenly  or  otherwise?  A. 
Suddenly. 

Q.  Did  you  notice  at  any  other  time  his  looks  or  actions  or 
manner?  A.  Well,  I  wouldn't  like  to  say  that  he  was  otherwise 
except  a  very  nervous  man  —  or  boy,  rather  —  at  that  time  in 
his  actions. 

Q.  Whether  or  not  he  said  anything  to  you  about  his  father 
abusing  him?  A.  Yes;  we  took  a  little  interest  in  the  young 
man,  and  he  stated  that  he  had  been  bad  used  at  home,  and 
gave  that  reason  why  he  had  left  home  and  had  come  to  seek 
work  with  us. 

Q.  Did  he  complain  about  headaches?     A.  He  did  not  to  me. 

Q.  Whether  he  ever  said  anything  to  you  about  his  wandering 
around  the  country  at  night?     A.  No,  he  did  not. 

Cross-examination. 

Q.  (by  Mr.  Callahan).  I  take  it,  Mr.  Hunter,  that  you  had 
a  talk  with  him  at  the  time  he  entered  your  employment;  is  that 
right?  A.  Not  in  my  employment,  but  where  he  was  placed 
near  me. 

Q.  What?     A.  He  was  placed  near  beside  where  I  stood. 

Q.  And  when  he  told  you  about  his  father's  abusing  him,  it 
was  in  answer  to  questions  as  to  why  he  had  left  home?  A.  I 
had  heard  that  he  had  left  home  because  of  bad  usage. 


TESTIMONY   OF  WILLIAM   HUNTER.  409 

Q.  Yes.  A.  And  he  was  very  confidential,  and  he  used  to 
stand  within  a  few  feet  of  me  when  at  work,  it  was  only  a  short 
distance  between  the  counters,  and  I  believe  I  asked  him  why  he 
had  left  home  when  I  understood  that  he  had  a  home,  a  good 
home,  and  we  understood  it  was  because  of  ill  treatment. 

Q.  From  whom?     A.  From  his  parent. 

Q.  Did  he  say  his  parents,  or  his  father?     A.  His  father. 

Q.  You  took  something  of  an  interest  in  him,  do  you  say?  A. 
Yes. 

Q.  You  found  him  a  pretty  decent,  gentlemanly  young  fellow? 
A.   He  seemed  that. 

Q.  And  acted  that  way  while  he  was  in  your  store?  A.  We 
had  nothing  against  him  at  all  except  his  being  out  of  fellowship 
and  association  and  his  peculiar  feeling,  peculiar  actions  at  times. 

Q.  You  refer  now  to  his  nervous  manner?     A.  Yes. 

Q.  And  he  never  had  any  outbreak  excepting  that  one  where 
he  leaped  over  a  counter  and  went  after  the  boy?  A.  Not  in  my 
presence. 

Q.  That  you  know  of,  that  is  the  only  thing  you  know  of?  A. 
That  is  the  one  I  saw  personally. 

Q.  And  the  boy  was  prodding  him  with  a  yardstick?  A. 
Turning  over  his  goods  with  a  yardstick. 

Q.  Tormenting  him  I  think  you  said  with  a  yardstick?  A. 
You  might  term  it  so. 

Q.  You  do?     A.  Yes. 

Q.  And  Spencer  was  in  back  of  the  counter,  and  the  boy  was 
out  in  front  of  the  counter;  that  is  right?     A.  That  is  right. 

Q.  And  the  boy  continued  to  torment  him  with  the  yardstick, 
and  he  got  over  the  counter  and  went  after  him?  A.  Yes,  didn't 
take  very  long  to  torment  him. 

Q.  Excuse  me,  my  question  was,  Did  he  get  over  the  counter 
and  go  after  him?     A.  Yes. 

Q.  Exactly,  and  the  boy  flew,  I  suppose,  down  the  store?  A. 
Yes. 

Q.  And  Spencer  after  him?     A.  Yes. 

Q.  That  all  you  saw?  A.  He  grabbed  a  hammer,  or  such  an 
instrument,  and  went  after  him. 

Q.  A  tack  hammer?  A.  It  was  a  good  large  one,  bigger  than 
your  hand. 

Q.   And  went  after  him?     A.  Yes,  sir. 

Q.  I  suppose  he  looked  a  little  mad?  A.  He  did;  he  looked 
ferocious,  I  think. 
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Re-direct  Examination. 
Q.   (by   Mr.  Stapleton).     How  long  did   it  take   to   torment 
him  when  he  leaped  over  the  counter?     A.  I  don't  think  it  took 
over  a  second. 

Q.  He  poked  a  stick  at  him,  and  he  was  over  the  counter  in  a 
second?     A.  Yes. 

Re-cross-examination. 
Q.  (by  Mr.  Callahan).     Whether  the  boy  had  done  that  be- 
fore or  not,  I  suppose  you  can't  tell  us?     A.  No,  sir. 

Second  Re-direct  Examination. 

Q.  (by  Mr.  Stapleton).  My  friend  asked  you  if  you  knew 
of  anything  else  in  the  store  while  he  was  there  that  he  did;  do 
you  mean  in  answering  that  that  you  knew  of  nothing  of  your 
own  knowledge?     A.  My  personal  observation. 

Mr.  Callahan.  Wait  a  moment,  may  it  please  your  Honor, 
I  don't  think  it  is  a  fair  line  of  inquiry;  the  answer  speaks  for 
itself. 

Mr.  Stapleton.  I  don't  think  so;  my  friend  puts  an  am- 
biguous question  by  which  he  was  attempting  to  commit  the 
witness  to  a  statement  that  he  knew  of  no  others,  and  the  witness 
distinctly  tried  to  avoid  it,  and  my  friend  insisted  upon  putting- 
it. 

The  Court.  If  he  knew  of  any  others  except  of  his  own 
knowledge  it  is  immaterial. 

Mr.  Stapleton.  But  my  friend  used  it  in  a  different  way.  I 
didn't  ask  him  for  any  others  that  he  knew,  but  my  friend 
seemed  to  infer  if  he  didn't  know  of  any  others  of  his  own 
knowledge  he  didn't  know  of  any  at  all. 

The  Court.  He  can  only  testify  to  those  that  he  knew  of  his 
own  personal  knowledge;  he  cannot  testify  to  any  others. 

Mr.  Stapleton.  My  friend  went  further  than  that  and  at- 
tempted to  show  that  he  didn't  know  anything  about  it.  If 
your  Honor  will  read  the  record  you  will  find  it  in  there  as  plain 
as  can  be. 

The  Court.  If  it  is,  it  would  be  incompetent;  he  wouldn't  be 
entitled  to  reply  to  such  a  question  from  the  district  attorney  to 
state  what  he  heard  any  more  than  he  would  in  reply  to  a 
question  of  the  defendant's  counsel. 

Mr.  Stapleton.  The  district  attorney  asked,  "That  is  all 
you  knew  of  him?"  and  he  attempted  to  explain,  and  the  district 
attorney  would  not  allow  him. 


TESTIMONY   OF   FRANK  T.   BEDWORTH.  411 

The  Court.  If  he  has  stated  all  that  he  knows  of  his  own 
personal  knowledge,  that  is  all  there  is  to  it. 

Q.  Mr.  Hunter,  from  his  appearance  when  he  jumped  over  the 
counter  and  pursued  the  cash  boy,  did  it  seem  to  be  the  normal 
anger  of  an  ordinary  man  or  more?     A.  More,  sir. 

Second  Re-cross-examination. 

Q.  (by  Mr.  Callahan).  What  is  your  standard  of  the  normal 
anger  of  the  ordinary  man,  Mr.  Hunter?  A.  I  think  a  man 
should  take  all  things  calmly. 

Q.  Without  giving  way  to  anger?     A.  Yes,  sir. 

Q.  And  be  patient,  considerate?     A.  Yes,  sir,  with  all  men. 

Q.  With  all  men.  And  so,  having  your  standard  in  mind,  he 
acted  more  angry  than  the  ordinary  man  ought  to  act,  in  your 
opinion?     A.  Yes,  sir. 

Q.  And  that  is  what  you  meant  in  your  answer  to  my  brother? 
A.  As  I  say,  he  looked  ferocious  and  angry;  savage,  as  we 
call  it. 

Q.  I  know;  you  have  said  that  several  times.  If  you  will  just 
keep  to  this  matter  —     A.  Y'es,  sir. 

Q.  —  of  the  anger  of  the  ordinary  man.  That  is  what  you 
had  in  mind  when  you  answered  my  brother's  question,  is  it  not? 
A.  It  is. 

Fraxk  T.  Bedworth  —  sworn. 

Direct  Examination. 

Q.  (by  Mr.  Stapletox).  What  is  your  name,  please?  A. 
Frank  T.  Bedworth. 

Q.  Where  do  you  live?     A.  Hartford,  Connecticut. 

Q.  What  is  your  business?     A.   Dry  goods  salesman. 

Q.  Where  do  you  work?     A.  Sage,  Allen  &  Co. 

Q.  How  long  have  you  worked  there?     A.  Ten  years. 

Q.  Is  that  a  dry  goods  store  or  something  —  department  store? 
A.  Dry  goods  store;  department  store. 

Q.  Do  you  know  the  defendant  in  this  case,  Bertram  G. 
Spencer?     A.  Y'es,  sir. 

Q.  And  where  did  you  become  acquainted  with  him?  A. 
While  working  at  Brown,  Thompson  &  Co. 

Q.  How  long  did  you  work  with  him?  A.  Why,  the  matter  of 
a  short  time  he  was  there;  I  should  say  three  to  four  months. 

Q.  What  department  did  he  work  on?  A.  The  domestic  de- 
partment, or  otherwise  wash  goods,  more  properly  called. 

Q.  Did  you  notice  anything  peculiar  or  unusual  about  him? 
A.  Why,  I  did  on  two  occasions. 
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Q.  What  did  you  notice?  A.  Why,  a  very  peculiar  expression 
of  his  eyes  at  certain  times,  especially  when  very  much  agitated. 

Q.  Did  you  ever  see  him  very  much  agitated?     A.  I  did,  yes. 

Q.  When  was  it?  A.  Why,  at  one  time  a  cash  boy  was  very 
provoking,  and  at  that  time  he  chased  the  cash  boy  and  jumped 
over  the  counter,  and  while  chasing  the  boy  he  bumped  into  a 
customer  and  knocked  her  over.  At  another  time  he  was  in 
the  wholesale,  and  a  cash  boy  was  again  bothering  and  he 
had  a  hammer  in  his  hand  opening  up  a  case,  and  he  threw 
the  hammer,  and  at  that  time  he  looked  very  much  as  though 
he  was  not  quite  right.  There  was  an  expression  in  his  eyes 
that  didn't  look  right. 

Q.  How  large  a  hammer  did  he  throw  at  the  boy?  A.  Why, 
what  you  might  say  an  ordinary  house  hammer,  not  a  heavy 
hammer. 

Q.  When  he  threw  the  hammer  did  the  boy  say  anything  to 
him  before  that,  do  you  remember?  A.  The  boy  said  something 
to  him,  but  I  couldn't  say  what  it  was. 

Q.  You  didn't  hear  it?     A.  I  didn't  hear  what  the  boy  said. 

Q.  How  did  he  throw  the  hammer?  Was  it  hard  or  otherwise? 
A.  Why,  he  threw  it  hard  enough  to  kill  the  boy  if  it  happened 
to  hit  him. 

Q.  Did  you  say  anything  to  Spencer  about  it  at  the  time?  A. 
I  did  not. 

Q.  Who  was  the  boy,  do  you  remember?  A.  No,  I  couldn't 
say. 

Q.  At  these  times  that  you  have  told  us  about  whether  he 
seemed  greatly  excited  or  not?  A.  Well,  he  was,  greatly  excited, 
yes. 

Q.  How  did  he  manifest  that?  A.  Why,  by  wild  actions;  the 
expression  of  his  eyes,  the  way  he  rushed  around,  acted. 

Q.  How  did  he  rush  around?  A.  Well,  he  acted  a  good  deal 
like  a  wild  —  like  a  bull  when  it  is  mad;  wild;  a  wild  expression. 

Q.  Whether  it  was  suddenly  or  otherwise  that  he  rushed 
around,  as  you  described  it?     A.  Why,  certainly. 

Q.  Anything  else  about  his  appearance  that  you  noticed  — 
about  his  face?  A.  No,  nothing  but  that  wild  expression  of  the 
eyes.     The  eyes  I  noticed  more  than  anything. 

Q.  Did  he  say  anything  or  make  any  noise  at  those  times?  A. 
Why,  at  the  time  he  threw  the  hammer  he  wished  he  had  killed 
him,  or  something  —  something  to  that  effect  —  wished  he  had 
killed  the  boy. 
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Cross-c.va  m  in  ation . 

Q.  (by  Mr.  Callahan).  How  old  are  you,  Mr.  Bedworth? 
A.   Thirty-four. 

Q.  What  was  your  business  at  Brown  &  Thompson's?  A. 
Salesman. 

Q.  In  what  department?     A.  The  wash  goods. 

Q.  The  wash  goods.  Was  that  the  same  department  in  which 
Spencer  worked?     A.  It  was. 

Q.  How  large  a  department  was  that?  A.  Why,  the  length 
of  the  department  would  take,  I  should  say  —  would  be  about  — 
125  feet. 

Q.  And  its  width?  Or  was  it  only  one  counter?  A.  Well,  the 
width  was  a  long  counter  and  then  the  center  of  the  floor  between 
the  dress  goods  and  the  wash  goods  there  was  a  sort  of  enclosed 
counter,  a  square  enclosure. 

Q.  And  were  you  stationed  at  any  particular  part  of  the  de- 
partment? A.  No.  Of  course  we  have  to  wait  on  all  sides 
wherever  there  happened  to  be  trade. 

Q.  That  was  equally  true  of  Spencer?  A.  Well,  Spencer  was 
stationed  in  this  center  counter. 

Q.  The  center  counter?  A.  But  at  times,  of  course,  he  would 
have  to  step  over  on  to  the  main  counter  when  we  were 
busy. 

Q.  Were  you  attending  to  your  business  the  day  that  he 
leaped  over  the  counter?     A.   I  was,  yes. 

Q.  What  was  it;  what  were  you  doing  at  that  time?  A.  I 
was  waiting  on  a  customer. 

Q.  Waiting  on  a  customer.     Was  it  a  lady?     A.  Yes,  sir. 

Q.  What  kind  of  goods  were  you  showing  her?  A.  Why,  I 
don't  quite  remember;  I  should  imagine  something  in  percales. 

Q.  In  what?     A.  Percales. 

Q.  Spell  that,  will  you?     A.  P-e-r-c-a-1-e-s. 

Q.  That  is  some  feminine  trappery,  is  it?  A.  That  is  some- 
thing used  a  great  deal  for  house  dresses. 

Q.  Oh,  yes.     A.   More  for  kitchen  dresses. 

Q.  It  is  cloth?     A.  Yes,  cotton  cloth;  a  figured  colored  goods. 

Q.  And  she  hadn't  yet  bought  it,  I  take  it?  A.  Well,  she  was 
looking  — 

Q.  Looking  at  it,  I  suppose,  discussing  the  price?  A.  Well, 
not  necessarily;  but  sometimes  it  takes  some  ladies  longer  to 
make  up  their  minds  than  others. 

Q.  Wanted  to  look  it  over?     A.  Quite  right. 
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Q.  And  you  had  it  there,  I  suppose,  holding  it  out  for  her  and 
explaining  its  beauties?     A.  Yes,  sir. 

Q.  And  the  first  thing  you  knew  something  had  happened 
was  because  your  attention  was  called  and  then  you  saw 
Spencer;  is  that  right?  A.  The  first  thing  I  knew,  Spencer 
rushed  by  me. 

Q.  Rushed  by  you?     A.  Down  the  counter. 

Q.  You  hadn't  seen  him  leap  the  counter,  then?  A.  He  hadn't 
leaped  the  counter  at  that  time.  He  leaped  the  counter  at  the 
further  end. 

Q.  At  the  further  end.  I  see.  And  you  were  stationed  some- 
where near  him?  A.  Further  away  from  the  center,  toward  the 
other  end. 

Q.  So  that  you  would  be,  perhaps,  more  than  62}^  feet  away 
from  the  end  near  which  he  —    A.  I  should  say  so;  more  than  that. 

Q.  Perhaps  50  feet  away  from  where  he  jumped  over?  A. 
More  than  that. 

Q.  More  than  that?  How  much  more?  A.  Why,  I  can't  give 
exactly  the  measurements  of  that  department,  but  I  should  say, 
125  feet. 

Q.  Away?     A.  No.     The  whole  counter. 

Q.  I  mean,  how  far  were  you  away  from  him  when  he  made 
the  leap?     A.  I  should  say  75  feet. 

Q.  And  he  rushed  by  you,  as  I  understand  it?     A.  Yes,  sir. 

Q.  And  when  he  got  down  to  a  certain  point  on  the  counter, 
he  vaulted  over?     A.  Yes,  sir. 

Q.  Did  he  use  his  hands  to  get  over?     A.  Yes. 

Q.  Then  he  must  have  got  over,  didn't  he,  with  his  back 
toward  you?     A.  Why,  he  had,  as  I  remember  him. 

Q.  And  you  didn't  get  a  look  at  his  face  when  he  went  over 
the  counter,  did  you?  A.  I  got  a  look  at  his  face  when  he 
rushed  by  me. 

Q.  That  isn't  the  question.  You  didn't  get  a  look  at  his  face 
when  he  went  over  the  counter,  did  you?     A.  No,  sir. 

Q.  And  the  boy  came  running  which  way?  A.  The  boy  rushed 
on  the  outside  of  the  counter. 

Q.  Which  way?     A.  By  me. 

Q.  Was  Spencer  after  him?  A.  Spencer?  No.  Spencer  rushed 
by  in  back.  The  boy  rushed  by  me  on  the  outside  of  the  coun- 
ter, and  the  boy  rushed  around  the  counter. 

Q.  The  boy  ran  away?     A.  Ran  away. 

Q.  And  when  Spencer  got  over  the  counter  he  followed  him 
away  from  you?     A.  Yes. 
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Q.  That  is  right,  isn't  it?     A.  Yes. 

Q.  The  first  you  knew,  Spencer  had  rushed  by  you,  isn't  it, 
and  you  didn't  see  him  when  he  went  by  you,  did  you?  A.  I 
saw  him  when  he  started. 

Q.  But  I  thought,  my  dear  sir,  you  were  waiting  on  this  lady, 
with  this  percale,  and  explaining  its  beauty  to  her,  and  that  the 
first  thing  you  knew  Spencer  rushed  by  you.  I  thought  that 
was  the  situation?  A.  Of  course,  we  can  wait  on  customers  and 
still  look  around  to  see  if  there  is  any  other  customer,  or  anything 
like  that. 

Q.  Very  true.  But  I  thought  that  you  testified  —  I  thought  I 
understood  you  to  say  you  were  waiting  on  her,  showing  her  the 
percale,  and  while  so  engaged  your  attention  was  drawn  to  some- 
thing, by  Spencer  rushing  by  you?  A.  I  saw  Spencer  when  he 
was  rushing  towards  me.  He  had  to  rush  towards  me  before  he 
could  go  by  me. 

Q.  So  that  it  wasn't  his  rushing  by  you  that  attracted  your 
attention?     A.  Xo,  sir. 

Q.  And  you  now  say  you  saw  him  before  he  rushed  by  you? 
A.  Yes;  he  was  at  the  counter. 

Q.  If  you  did  say  the  first  you  knew  of  anything  wrong  was 
when  he  rushed  by  you,  you  want  to  correct  that,  don't  you?  A. 
Of  course.  I  saw  the  boy  talking  with  him,  and  that  is  where  it 
started. 

Q.  If  you  said  that  your  attention  was  first  drawn  to  any 
trouble  by  Spencer's  rushing  by  you,  you  want  to  correct  that, 
don't  you?     A.  Why,  yes.     I  saw  him  — 

Q.   He  rushed  past  you,  didn't  he?     A.  Rushed  back  of  me. 

Q.  And  he  rushed  —  I  take  it  that  when  you  use  the  word 
"rush"  you  mean  that  he  went  very  rapidly?  A.  He  certainly 
did;  he  was  running. 

Q.  And  the  boy  went  along  the  counter  outside?     A.   Outside. 

Q.  And  Spencer  went  along  the  counter  inside  and  he  rushed 
rapidly?     A.  Yes,  sir. 

Q.  And  the  only  opportunity  you  had  to  look  at  him  was  just 
the  fleeting  glance  you  got  as  he  rushed  by  you;  that  is  true, 
isn't  it?     A.  That  is  true. 

Q.  And  on  that  fleeting  glance  you  form  your  opinion  that 
there  was  a  wild  look  in  his  eyes?     A.  Yes,  sir. 

Q.  Have  you  ever  seen  a  man  mad?  A.  Why,  no.  The 
nearest  — 

Q.  I  mean,  an  angry  man.  I  don't  mean  a  crazy  man.  A. 
Certainlv. 
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Q.  You  have  seen  a  few  of  them  in  your  time?  A.  Certainly; 
certainly. 

Q.  You  didn't  get  out  and  follow  them,  I  take  it;  you  stayed 
where  you  were?     A.  That  is  right. 

Q.  Some  place  down  the  store  he  collided  with  a  lady.  Didn't 
knock  her  down?     A.  He  bumped  her  over. 

Q.  What?     A.  Bumped  her  over  against  the  stairway. 

Q.  But  she  didn't  fall,  and  he  continued  in  pursuit  of  the  boy 
after  he  collided  with  her?     A.  Yes. 

Q.  Are  you  a  farmer?     A.  No,  sir. 

Q.  Ever  been  on  a  farm?     A.  No. 

Q.  Ever  attended  a  bullfight?     A.  No. 

Q.  Are  you  familiar  with  bulls?     A.  To  a  certain  extent. 

Q.  What?  A.  To  a  certain  extent.  I  had  one  experience  and 
I  don't  care  for  another. 

Q.  And  the  experience  you  had  with  that  bull  reminds  you  of 
Spencer,  does  it?  A.  Why,  to  a  certain  extent.  That  is  the 
only  comparison  I  could  use. 

Q.  A  bull  chased  you?  A.  No.  He  didn't  have  chance.  I 
was  standing  on  a  plank  that  was  over  the  water,  fishing,  and  the 
first  thing  I  knew  I  saw  —  the  first  I  saw  of  the  bull  he  was  on 
the  bank,  bellowing. 

Q.  I  see;  bellowing.  But  Spencer  didn't  bellow  this  day?  A. 
No. 

Q.  So  that  that  didn't  remind  you  of  the  bull,  did  it?  A.  No. 
It  was  simply  his  actions  and  the  eyes. 

Q.  Now,  have  you  ever  looked  at  the  countenance  of  a  bull 
that  was  angry?     A.  I  have;  yes,  sir. 

Q.  You  have  noted  certain  changes  in  the  expression  of  the 
countenance  of  a  bull,  have  you,  when  he  was  angry?  A.  Why, 
not  changes  of  countenance.     I  noticed  the  eyes. 

Q.  You  noticed  changes  of  complexion?     A.  Noticed  the  eyes. 

Q.  You  have  noticed  the  eyes.  Have  you  ever  noticed  that  a 
bull  looks  more  than  —  looked  like  anything  but  an  angry  bull? 
A.  Why,  yes.     I  have  seen  some  bulls  — 

Q.  Have  you  ever  seen  a  bulldog  angry?     A.  Bulldog? 

Q.  Yes.     A.  I  have;  yes. 

Q.  A  bull  reminds  you  some  of  a  bulldog?     A.  A  good  deal. 

Q.  Did  you  ever  see  a  cat  look  mad?  A.  Why,  no;  I  couldn't 
say  whether  a  cat  looks  mad  or  not. 

Q.  So  that  the  only  thing  you  could  notice,  then,  about  the 
bull  and  cat  and  bulldog  is  the  eyes;  that  is  all,  isn't  it?  A. 
That  is  the  main  thing. 
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Q.  But  you  didn't  get  a  look  at  Spencer's  eyes  that  day,  did 
you?     A.  I  did;  yes. 

Q.  In  that  rush  by  you,  that  fleeting  glance  you  got,  gave  you 
opportunity  to  study  his  appearance,  or  his  eyes?  A.  Not  time 
to  study,  but  I  caught  a  glance  at  it. 

Q.  Caught  a  glance  at  it?  A.  Saw  his  wild  look  as  he  went 
by  me. 

Q.  Just  a  glimpse?     A.  Yes. 

Rc-dircct  Examination. 

Q.  (by  Mr.  Stapletox).  Whether  or  not  you  needed  more 
than  a  glance  at  those  eyes  to  tell  whether  they  were  wild  or  not? 

Mr.  Callahax.  Wait  a  moment.  I  object.  That  is  a  ques- 
tion we  are  going  to  argue. 

The  Court.  He  can  state  what  he  saw.  He  has  already 
done  that. 

Xelsox  R.  Hosley — sworn. 
Direct  Examination. 

Q.  (by  Mr.  Stapletox).  What  is  your  name?  A.  Nelson  R. 
Hosley. 

Q.  Was  your  house  entered  some  time  ago?     A.  Yes. 

Q.  How  long  ago?     A.  The  10th  of  March,  1909. 

Q.  Where  do  you  live?  A.  I  lived  at  that  time  at  No.  22 
Brookline  Avenue. 

Q.  What  was  taken  from  your  house,  do  you  remember?  A. 
Miscellaneous  articles. 

Q.  What?  A.  A  silver  service,  three  pieces,  a  lot  of  other 
silver  from  my  table  and  sideboard,  and  jewelry  of  my  wife  and 
myself,  and  clothing  of  mine  and  several  other  things. 

Q.  Was  there  a  notebook  taken  from  your  house?     A.  Yes. 

Q.  What  kind  of  a  book?  A.  One  similar  to  this  [producing 
a  notebook],  —  an  expiration  book  for  insurance  policies.  I  keep 
a  record  of  my  policies  and  when  they  expire. 

Q.  Did  you  subsequently  see  that  book?     A.  Since  then? 

Q.  Yes.  A.  I  couldn't  say  whether  it  was  recovered  with  the 
other  stuff  or  not;  I  don't  remember. 

Q.  Was  it  taken  at  that  time?     A.  Yes. 

Q.  Did  you  see  it  at  the  police  station  afterwards?  A.  It 
seems  as  though  I  did,  but  I  couldn't  say. 

Q.  To  the  best  of  your  recollection,  what  do  you  say,  as  near 
as  you  can  recall?  A.  That  I  ever  saw  it  —  well,  I  can't  say 
whether  I  ever  did  or  not. 
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Q.  It  was  taken  at  the  time  the  other  stuff  was  taken, 
was  it?  A.  It  was  missing  after  that  time.  It  was  there  on  my 
dresser. 

Cross-examination. 

Q.  (by  Mr.  Callahan).  Excuse  me,  did  I  understand  you 
that  you  lived  on  Brookline  Avenue?     A.  Yes. 

Q.  This  burglary  occurred  March  10,  1909?  A.  March  10, 
1909,  —  two  years  ago  last  March. 

Q.  Did  your  wife  go  out  that  night?     A.  Yes,  sir. 

Q.  Was  there  anybody  in  the  house  when  the  burglary  oc- 
curred?    A.  Not  in  our  tenement. 

Q.  That  is  what  I  mean.  And  the  light  had  been  turned 
down?  A.  Yes;  it  was  reported  to  me  that  it  was  turned  down. 
We  generally  turn  the  lights  down  when  we  go  out. 

Re-direct  Examination . 

Q.  (by  Mr.  Stapleton).  Do  you  remember  whether  the 
light  was  turned  down,  of  your  own  knowledge?  A.  I  wasn't 
there. 

Q.  So  you  don't  know  whether  it  was  turned  down  or  not? 
A.  Well,  it  was  customary  to  have  the  light  turned  down. 

Mr.  Stapleton.     I  ask  to  have  that  stricken  out. 

The  Court.     It  may  be  stricken  out. 

Robert  E.  Miles  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Stapleton).  What  is  your  full  name?  A. 
Robert  E.  Miles. 

Q.  Did  you  at  one  time  work  for  the  Boston  &  Maine  Railroad? 
A.  Yes,  sir.     Firing. 

Q.  How  long  were  you  a  fireman?  A.  I  should  say  a  year  and 
a  half. 

Q.  Were  you  acquainted  with  Bertram  G.  Spencer  at  that  time? 
A.  I  got  acquainted  with  him  while  I  was  working  on  the  train 
and  firing. 

Q.  Did  you  make  any  trips  with  him  or  occasional  trips?  A. 
Occasionally  I  would  make  quite  a  few  with  him. 

Q.  Did  you  at  some  time  have  some  trouble  with  him?  A.  Yes, 
sir. 

Q.  What  was  that  about?     A.  About  a  seat. 

Q.  What  about  the  seat?  A.  He  comes  off  the  top  of  the  car 
down  to  the  tender  and  he  wanted  to  get  the  seat. 
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Q.  Whose  seat  was  that?     A.  The  fireman's  seat. 

Q.  You  were  the  fireman,  I  understand?     A.  Yes. 

Q.  Why  was  it  that  you  and  Spencer  had  trouble  about  your 
seat?  A.  One  time  I  asked  him  about  shoveling  over  the  coal; 
it  went  along  for  quite  a  while  until  this  day,  I  don't  quite  re- 
member, —  he  comes  off  the  car  right  down  to  the  tender,  the 
gangway,  we  call  it,  on  the  engine,  and  he  steps  right  down  and 
I  went  to  take  my  seat  like  that  [illustrating];  well,  I  got  up  on 
the  seat,  and  I  stopped  and  took  my  hand  like  that  [illustrating] 
and  knocked  him  down  on  tbe  fire  plate  we  call  it  on  the  engine, 
and  he  got  up  on  his  feet  again,  got  around  by  the  board  that 
holds  the  coal  in  on  the  tender,  and  he  pulls  out  a  revolver;  he 
said  he  would  blow  my  brains  out. 

Q.  Is  that  all?     A.  That  is  all. 

Cross-ex  a  m  ination. 

Q.  (by  Mr.  Callahan).  How  long  were  you  and  Spencer 
working  together  on  the  Boston  &  Maine  road?  A.  I  don't 
remember,  —  I  think  it  was  six  months,  off  and  on. 

Q.  Off  and  on?     A.  Yes. 

Q.  And  you  met  each  other  quite  frequently?     A.  Yes. 

Q.  Almost  daily,  I  suppose?  A.  Half  the  time  daily  and  half 
the  time  nightly,  as  far  as  I  can  remember. 

Q.  Day  and  night,  you  mean?     A.  Yes. 

Q.  And  you  never  had  any  other  trouble  with  him  than  this 
you  have  spoken  of?     A.  Yes. 

Q.  And  always  found  him  on  all  other  occasions  and  in  all 
other  respects  a  level-headed,  normal  man?     A.  Yes. 

Q.  With  no  peculiarities  or  eccentricities  of  any  kind  about 
him?     A.  Xo,  sir. 

Q.  On  the  day  in  question  you  entered  the  cab,  I  take  it,  with 
the  expectation  of  taking  your  seat?     A.  Yes,  sir. 

Q.  And  you  brushed  against  him?     A.  Yes,  sir. 

Q.  He  said  you  hit  him?     A.  Yes. 

Q.  Then  you  had  words?     A.  Yes,  sir. 

Q.  Then  you  hauled  off  and  knocked  him  down?  A.  Yes, 
sir. 

Q.  He  jumped  up  and  made  a  grab  at  the  revolver  and  said 
he  would  blow  your  brains  out?     A.  Yes. 

Q.  Didn't  Mr.  Ball,  the  engineer,  tell  him  to  let  up?     A.  Yes. 

Q.  Did  he  then  stop?     A.  Yes,  sir. 

Q.  And  he  made  no  further  attempt  to  blow  your  brains  out? 
A.  Xo,  sir. 
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Q.  And  nobody  held  him?     A.  No,  sir. 

Q.  By  the  way,  he  carried  a  revolver,  didn't  he?  A.  What  is 
that? 

Q.  He  carried  a  revolver  with  him  at  his  work?     A.  Yes. 

Q.  He  was  a  mighty  good  shot,  wasn't  he?     A.  Yes,  sir. 

Q.  Have  you  ever  seen  him  shoot  woodchucks  from  the  train? 
A.  Yes. 

Re-direct  Examination. 

Q.  (by  Mr.  Stapleton).  Did  you  have  a  talk  with  a  young 
man  named  Radcliffe  at  Florence  about  this,  Mr.  Miles?  A. 
Yes.  He  came  there  last  Saturday;  I  don't  know  what  his  name 
was. 

Q.  A  short  man  with  dark  hair?     A.  Yes;  he  had  his  cap  on. 

Q.  Where  did  you  have  that  talk?     A.  In  my  own  home. 

Q.  Did  you  tell  him  the  same  story  that  you  told  to  my  friend 
here?  A.  Probably  some  of  it  was  pretty  near  like  it,  and 
probably  some  of  it  was  not. 

Q.  Some  of  it  was  like  it  and  some  was  not?     A.  Yes,  sir. 

Q.  You  told  him,  did  you  not,  that  Spencer  tried  to  run  your 
seat,  as  you  call  it?     A.  I  don't  think  so. 

Q.  What?     A.  No,  sir. 

Q.  Will  you  swear  that  you  did  not? 

Mr.  Swift.     He  swears  to  everything  he  testifies  to. 

Mr.  Stapleton.     I  am  asking  him  if  he  will  swear  to  that. 

Q.  Didn't  you  tell  him  that  Spencer  tried  to  run  your  seat; 
that  is  right,  isn't  it,  Mr.  Miles?     A.  Yes,  sir. 

Q.  You  said  that  you  put  your  arm  out  and  brushed  him 
aside?     A.  Yes,  sir. 

Q.  That  is  what  you  told  me  last  night?     A.  Yes,  sir. 

Q.  You  didn't  say  anything  about  knocking  him  down,  did 
you?     A.  No,  sir. 

Q.  And  you  said  that  he  drew  a  gun  on  you?     A.  Yes. 

Mr.  Callahan.     What  is  that  question? 

Mr.  Stapleton.  I  asked  him  if  he  didn't  say  that  he  drew  a 
gun  on  him. 

Q.  Is  that  right?     A.  Yes. 

Q.  (by  Mr.  Callahan).  Mr.  Miles,  Mr.  Radcliffe  didn't  ask 
you  questions  the  way  I  did,  did  he?     A.  No,  sir. 

Q.  (by  Mr.  Stapleton).  Mr.  Miles,  just  a  moment;  you 
came  into  my  office  with  some  kind  of  a  writing  last  night,  did 
you  not?     A.  I  haven't  got  it  now. 

Q.  I  know,  but  you  had  it  last  night? 
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The  following  discussion  took  place  at  the  bench:  — 

Mr.  Callahan.  May  it  please  your  Honor,  I  have  been  quiet 
here  for  some  time,  but  I  think  it  is  about  time  to  object  to  this. 
This  is  the  defendant's  own  witness.  I  would  like  to  know  the 
purpose  of  it. 

Mr.  Stapletox.  This  is  a  hostile  witness,  who  has  answered 
so  readily  for  my  learned  friend. 

Mr.  Callahan.  He  is  not  hostile.  He  has  frankly  and 
candidly  answered  the  questions  I  put  to  him.  There  is  no 
hostility  about  it. 

Mr.  Stapletox.  I  think  I  can  show  to  the  jury  that  he  had  a 
statement  with  him  last  night  at  my  office  which  is  substantially 
the  same  as  the  statement  he  made  to  the  district  attorney. 

The  Court.  Well,  I  do  not  think  that  he  is  a  hostile  witness, 
in  that  sense,  apparently;  I  do  not  see  but  what  he  has  answered 
questions  as  readily  for  one  side  as  the  other. 

Mr.  Callahax.     That  is  so,  your  Honor. 

The  Court.  Of  course  it  is  competent,  if  you  proceed  under 
the  statute,  —  if  you  claim  he  made  different  statements  else- 
where, —  to  show  such  statements,  but  before  you  can  do  that 
you  have  got  to  proceed  under  the  statute. 

Mr.  Stapletox.  My  idea  was  that  the  statement  that  he 
had  written  out  last  night  was  substantially,  as  near  as  I  can 
recall  it,  like  what  he  said  to  the  district  attorney. 

The  Court.  I  do  not  think  it  is  a  matter  that  we  ought  to 
spend  much  time  about,  for  on  direct  examination  he  testified,  as 
I  understood  it,  substantially  as  he  did  on  cross. 

Mr.  Callahax.     Exactly. 

The  Court.  He  said  on  direct  examination  that  he  knocked 
th i>  man  down  and  Spencer  pulled  out  a  revolver. 

Mr.  Callahax.     That  is  what  he  said,  practically. 

The  Court.  What  else  has  he  said  on  cross-examination  that 
was  much  different? 

Mr.  Stapletox.  Well,  your  Honor,  I  won't  go  into  that  now. 
That  is  all. 

Xapoleox  Bourque  —  sworn. 

Direct  Examination. 

Q.  (by  Mr.  Stapletox).  What  is  your  name?  A.  Napoleon 
Bourque. 

Q.   Where  do  you  live?     A.  West  Springfield. 

Q.   What  do  you  do  now?     A.   An  automobile  assembler. 
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Q.  Were  you  acquainted  with  the  defendant  in  this  case, 
Bertram  G.  Spencer?     A.  Yes,  sir. 

Q.  Did  you  have  some  experience  with  him  at  one  time  when 
you  were  playing  ball,  over  a  baseball  glove?     A.  Yes. 

Q.  What  was  it?  A.  Well,  it  was  on  our  noon  hour;  every 
noon  hour  we  used  to  go  over  in  the  lot  and  play  ball,  and  it  was 
his  turn  to  bat  and  he  asked  me  if  I  would  hold  his  glove.  He 
threw  the  glove  to  me  and  I  held  it  till  it  was  my  turn  to  bat. 
There  was  a  young  lad  standing  there  and  he  says,  "Can  I  have 
the  glove?"  I  says,  "Sure,  take  it  and  go  home."  But  I  picked 
the  glove  up  before  the  lad  did.  I  was  the  next  man  at  bat  and 
I  laid  the  glove  down;  the  lad  took  the  glove  and  went  home. 
After  we  got  through  playing  ball  Bertram  Spencer  came  up  to 
me  and  said,  "Where  is  the  glove?"  "Well,"  I  said,  "I  laid  it 
down  in  the  same  place  you  left  it."  He  said,  "It  ain't  there 
now."  I  says,  "When  I  went  to  bat  I  laid  the  glove  there 
myself."  So  everything  went  all  right  till  we  got  to  the  shop. 
I  didn't  see  nothing  the  matter  with  the  fellow.  We  went  over 
to  the  shop  and  I  was  going  down  through  the  room  and  I 
noticed  his  face  had  turned  deadly  pale.  I  went  over  to  him  and 
said,  "What's  the  matter,  Bert?  You  ain't" — I  guess  I  said 
"sore"  or  "mad  at  me,  are  you?"  He  didn't  answer  me  at  all. 
So  I  thought  the  best  thing  for  me  to  do  was  to  go  right  along. 
I  went  by  him  five  or  six  times  that  afternoon,  and  while  I  was 
going  by  some  of  the  other  fellows  in  the  shop  were  just  trying 
to  jolly  him  along;  they  would  yell,  "How  about  Spencer's 
glove,  Bourque?"  So  I  would  look  up  at  Spencer  and  smile,  and 
he  would  look  up  at  me  and  he  would  look  down  at  his  work  and 
wouldn't  answer  me  at  all.  Every  night  when  we  went  home  he 
would  always  wait  for  me;  this  night  he  never  waited  at  all;  he 
went  down  home  alone.  I  came  down  the  next  morning;  I 
don't  know  whether  he  talked  with  me  the  next  morning  or  not, 
but  the  next  night  he  was  waiting  for  me  and  we  went  home 
together  and  he  was  just  as  nice  a  fellow  as  you  ever  met. 

Q.  How  did  he  look  that  afternoon?     A.  Very  pale. 

Q.  Anything  else?     A.  No,  sir. 

Cross-examination. 

Q.  (by  Mr.  Callahan).  Was  this  Spencer's  glove  you  told 
us  about?     A.  Baseball  glove,  yes. 

Q.  And  you  were  playing  ball  during  the  noon  hour?  A.  Yes, 
sir. 

Q.  And  the  glove  disappeared?    A.  He  told  me  to  hold  it  for  him. 
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Q.  Well,  it  was  lost,  was  it?  A.  No,  it  wasn't  lost;  he  threw 
it  to  me,  and  when  he  threw  it  to  me  it  fell  at  my  feet  and  there 
was  a  young  lad  there  said,  "Can  I  have  the  glove?"  I  said, 
"Yes,"  and  he  went  to  pick  it  up,  and  I  picked  it  up  before  he 
did. 

Q.  What  did  you  do  with  it?  A.  I  held  it  till  it  was  my  turn 
to  bat.  It  was  Bert's  turn  to  bat  first.  Bert  went  down  to  first 
base,  and  I  laid  the  glove  down  where  Bert  had  thrown  it  to  me 
when  I  went  to  bat.  When  I  went  to  bat  the  lad  took  the  glove 
and  went  home  with  it. 

Q.  What  lad?  A.  The  lad  that  asked  me  for  the  glove  the 
first  time. 

Q.  The  lad  that  you  offered  to  give  it  away  to?     A.  Yes. 

Q.  He  did  get  away  with  the  glove?  A.  He  got  away  with  it, 
but  not  the  first  time. 

Q.  Well,  the  last  time?     A.  After  I  had  batted. 

Q.  And  it  was  Spencer's  glove?     A.  Spencer's  glove. 

Q.  And  he  was  somewhat  sulky  about  your  giving  away  his 
glove  that  afternoon?     A.  Yes,  sir. 

Q.  Outs:de  of  that  you  never  noticed  anything  wrong  with 
Spencer?     A.  No,  sir,  not  till  that  afternoon. 

Q.  He  was  a  quiet,  level-headed,  normal  fellow?  A.  Well,  I 
would  say  level-headed  —  well,  up  till  that  afternoon  I  thought 
he  was. 

Q.  I  say,  outside  of  that  afternoon?     A.  Yes,  sir. 

Q.  He  was  a  quiet,  level-headed,  normal  fellow?     A.  Yes,  sir. 

Re-direct  Examination. 

Q.  (by  Mr.  Stapleton).  Just  a  moment.  You  said  you 
never  noticed  anything  about  him.  Did  you  ever  notice  when 
he  was  walki/ig  along  the  street  — 

Mr.  Callahan.  This  is  pretty  leading,  I  suggest,  may  it 
please  your  Honor. 

The  Witness.     Well  — 

Mr.  Stapleton.     Just  a  moment. 

The  Court.     Well,  I  think  he  may  answer. 

Q.  Did  you  ever  notice  in  walking  along  the  street  with  him 
anything  that  happened  when  he  met  a  certain  man  who  worked 
on  the  railroad?     A.  Yes,  sir. 

Q.  What  did  you  notice?  A.  Well,  I  don't  know  who  the 
fellow  was,  but  I  was  going  down  Fulton  Street  one  night  about 
6.15,  just  after  we  got  through  work,  and  he  said  to  me,  he  said, 
"Here  is  the  old  cuss  that  got  me  fired  on  the  road,  I  guess," 
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and  I  looked  at  him  when  he  said  that  and  I  noticed  that  he 
turned  pale  again. 

Q.  You  say  he  turned  pale;  did  you  notice  his  face  par- 
ticularly? A.  No,  because  he  was  looking  at  the  fellow  —  well, 
yes,  I  noticed  his  face  was  pale,  but  I  couldn't  see  his  eyes. 

Q.  Did  you  notice  his  eyes?  A.  I  couldn't  see  his  eyes.  His 
face  was  turned  off  this  way. 

Q.  You  didn't  notice  them?  A.  I  was  on  the  outside.  He  had 
his  eyes  turned  this  way. 

Q.  Did  you  notice  his  eyes  particularly  when  you  lost  that 
glove?     A.  No,  sir,  I  never  noticed. 

William  McCart  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Stapleton).  What  is  your  name?  A.  William 
McCart. 

Q.  Where  do  you  live?  A.  I  live  in  451  Main  Street  now;  I 
was  in  190  East  Dwight  before. 

Q.  In  Holyoke?     A.  Yes. 

Q.  Were  you  on  duty  in  the  Springfield  jail  watching  Bertram 
G.  Spencer?     A.  Yes,  sir. 

Q.  This  man  here  [pointing  at  the  defendant]  —  this  man  that 
is  here?     A.  Oh,  yes,  yes. 

Q.  If  you  don't  understand  me,  why,  just  say  so.     A.  Yes,  sir. 

Q.  How  long  were  you  there?  A.  Well,  I  believe  I  was  there 
from  —  Do  you  mean  watching  — 

Q.  No,  watching  Spencer.  A.  Well,  I  was  there  from  the 
28th  of  September  to  the  24th  of  October. 

Mr.  Callahan.     When? 

Q.  This  year?     Was  it  this  year?     A.  Yes,  sir. 

Q.  And  what  did  you  see  of  him  during  that  time?  A.  Oh, 
well,  I  see  him  do  different,  different  things.  He  used  to  be 
troubled  quite  a  lot  with  headache,  and  he  used  to  put  water  on 
a  cloth  and  put  it  on  his  head,  and  put  water  on  his  head,  and 
different  other  things  I  see  him  do. 

Q.  How  many  hours  at  a  time  were  you  on  duty?  A.  From 
10  o'clock  at  night  until  7  o'clock  in  the  morning. 

Q.  What  else  did  you  see  him  do  besides  put  towels  on  his 
head?  A.  I  see  him  —  I  see  him  get  hold  of  his  head  like  that 
[illustrating  with  both  hands  clasping  the  head];  sometimes  he 
had  it  that  way,  and  sometimes  he  would  have  it  that  way 
[illustrating]. 
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Q.  What  time  of  day  or  night  was  that?  A.  Well,  I  couldn't 
tell  you  the  exact  time  in  the  night;  it  was  in  the  middle  of  the 
night,  but  we  didn't  have  any  timepiece  near  at  hand  that  we 
could  know  what  time  it  was;  I  couldn't  exactly  say;  I  could 
guess. 

Q.  Did  you  ever  notice  what  he  did  if  there  was  any  noise? 
A.  Yes. 

Q.  What  did  he  do?  A.  Well,  he  used  to  look  up  like  that 
[illustrating],  and  he  would  call  out  as  loud  as  ever  he  could  call, 
"Keep  quiet  up  there!" 

Q.  Did  you  ever  have  any  talk  with  him  in  which  he  asked 
you  about  somebody  talking?     A.  Yes. 

Q.  What  was  that,  Mr.  MeCart?  A.  Well,  he  asked  me  if  — 
if  I  heard  anybody  talking  about  him,  and  I  said  no,  I  don't. 
So  he  said  that  he  had  heard  talking,  and  that  they  were  talking 
about  him. 

Q.  Did  you  ever  notice  him  melancholy  or  gloomy  there?  A. 
Yes,  he  used  to  sit  down  on  the  side  of  the  bed  and  hold  his 
head  like  that  [illustrating]. 

Q.  Whether  or  not  you  ever  noticed  him  laughing?  A.  Well, 
he  used  to  laugh  sometimes,  but  he  mostly  sat  across  the  bed, 
you  know,  with  his  back  up  against  the  wall. 

Q.  With  regard  to  his  sobbing  there,  did  you  ever  notice  any- 
thing in  regard  to  that,  Mr.  MeCart?     A.  I  didn't  hear  you. 

Q.  Did  you  ever  notice  anything  in  regard  to  his  sobbing?  A. 
Yes,  yes,  I  noticed  him  sobbing. 

Q.  How  was  it  done,  if  you  will  describe  it  in  your  own  words. 
A.  I  can't;  I  am  not  good  at  imitating;  but  it  was  "H-a-a, 
H-a-a,  H-a-a." 

Q.  The  way  you  are  doing  now?  A.  Yes,  and  he  used  to  have 
a  gargling  in  his  throat,  like,  as  if  there  was  something  in  the 
throat,  and  he  made  a  strange  sound;  I  couldn't  imitate  it, 
but  — 

Q.  Was  there  a  bar  there  thrown  that  locks  and  unlocks  the 
cells?     A.  Beg  pardon!     I  don't  understand. 

Q.  Was  there  a  bar  which  they  throw,  a  bar  there  that  locks 
and  unlocks  the  cells?     A.  Yes,  sir. 

Q.  When  that  bar  is  thrown,  whether  or  not  it  makes  a 
noise?  A.  Well,  whenever  it  was  thrown  in  if  he  was  —  if  he 
sitting,  he  would  jump  [illustrating],  look  around  with  a  wild 
look. 

The  COURT.  1  don't  think  all  these  answers  are  getting  in  the 
record,  Mr.  Stapleton. 
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Q.  If  you  will  describe  in  words,  as  near  as  you  can.     A.  Sir? 

Q.  When  you  illustrate  it,  it  doesn't  get  in  the  record;  so  if  you 
will  tell  us,  put  it  in  words.  A.  Oh,  yes,  yes,  yes;  all  right;  I 
will  tell  you;  all  right,  sir. 

Q.  What  did  he  do  when  the  bar  was  thrown?  A.  Well,  he 
would  —  he  would  shut  his  fist  like  that  and  look  [illustrating]. 

Q.  Look  around?  A.  Yes,  look  around  like  that  [illustrating] 
as  if  he  wanted  to  find  out  where  the  noise  was. 

Q.  Do  you  know  a  man  named  —  did  you  know  a  man  named 
Moody  there,  a  guard?     A.  Yes,  sir. 

Q.  How  did  Spencer  act  toward  Moody?  A.  He  didn't  like 
him  at  all.  He  always  —  he  would  always  —  he  was  like  —  got 
mad,  into  a  mad  fit  whenever  Moody  passed. 

Q.  And  when  he  got  into  a  mad  fit,  how  did  he  act?  A.  Well, 
he  sometimes  would  throw  himself  around  on  the  bed,  you  know, 
and  bumping  his  head  against  the  wall. 

Q.  Did  he  say  anything  when  he  saw  Moody?  A.  Yes.  Well, 
sometimes  he  wouldn't  say  it  and  sometimes  he  said  it.  He  told 
him  one  time  he  hated  the  look  of  him. 

Q.  Did  Moody  ever  do  anything  to  him,  so  far  as  you  know? 
A.  I  never  see  him  do  anything  to  him. 

Q.  How  did  Moody  act  toward  him  or  treat  him,  so  far  as  you 
know?  A.  Well,  the  only  thing  that  ever  I  see,  he  used  to  go 
forward  and  look  through  the  bars,  and  he  didn't  like  that;  he 
didn't  like  anybody  to  do  that,  but  he  hated  Moody  for  doing  it, 
more  so. 

Q.  Did  Moody  ever  speak  ugly  to  him,  or  anything  of  that 
sort?     A.  I  never  heard  him. 

Q.  Do  you  know  whether  or  not  he  talked  —  Spencer  talked 
in  his  sleep?  A.  Well,  he  sounded  —  he — like  as  if  he  was 
startled,  but  I  couldn't  tell  what  he  was  saying. 

Q.  You  couldn't  tell  what  he  was  saying?  A.  No.  It  sounded 
like  as  if  he  was  talking  to  some  one.  I  couldn't  make  out  a 
word  of  it. 

Cross-examination. 

Q.  (by  Mr.  Callahan).  Just  a  question  or  two,  Mr.  McCart. 
My  friend  interrogated  you  about  your  duties  at  the  jail?     A.  Sir? 

Q.  Mr.  Stapleton  asked  you  about  your  duties  at  the  jail?  A. 
Yes,   sir. 

Q.  What  was  your  official  position  down  there?  A.  Well,  the 
official  position  —  I  was  down  there  to  serve  thirty  days  — 

Q.  Yes.  A.  —  and  they  put  me  on  to  that  job  because  I  got 
my  foot  hurt,  and  I  was  — 
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Mr.  Callahan.     That  is  all.     That  is  all,  Mr.  McCart. 

Mr.  Stapleton.     That  will  do,  Mr.  McCart.     You  may  go. 

The  Court.  [To  the  jury.]  Gentlemen:  Before  dismissing  you 
for  the  night  I  want  to  call  to  your  attention  a  matter  which  I 
think  I  spoke  to  you  about  at  the  beginning.  And  that  is,  that 
you  should  not  —  it  is  not  advisable  that  you  should  talk  about 
this  case,  even  among  yourselves,  at  present.  You  are  to  wait 
until  you  hear  all  the  evidence  in  the  case,  both  sides,  and  the 
arguments  and  the  law,  as  submitted  to  you  by  the  Court,  and 
the  case  is  finally  left  to  you  for  your  consideration.  When  that 
time  comes  it  will  be  time  enough  to  talk  about  the  case,  and  I 
think  it  would  be  better  for  you  in  the  meantime  not  to  discuss 
it.  even  among  yourselves. 

The  officers  may  come  forward  and  be  sworn. 

The  officers  are  sworn  to  take  charge  of  the  jury. 

The  Court.  Mr.  Crier,  you  may  adjourn  until  to-morrow 
morning  at  half-past  9. 

The  court  at  5  p.m.  adjourned  to  Saturday  morning,  Novem- 
ber 18,  1911,  at  9.30  a.m. 


428  TKIAL  OF  BERTRAM  G.  SPENCER. 


SIXTH   DAY. 

Saturday,  November  18,  1911. 

The  court  came  in  at  9.37.  The  jury  was  polled  and  the 
prisoner  responded  to  the  calling  of  his  name. 

Dr.  Hosea  M.  Quinby  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Stapleton).  What  is  your  name,  please?  A. 
Hosea  M.  Quinby. 

Q.  What  is  your  occupation?     A.  Physician. 

Q.  Have  you  made  a  special  study  of  the  treatment  of  in- 
sanity, —  diseases  of  the  insane?     A.  Yes. 

Q.  Are  you  head  of  the  State  Hospital  at  Worcester?  A.  I 
am. 

Q.  What  is  the  name  of  that  institution,  Doctor?  A.  The 
Worcester  State  Hospital. 

Q.  Did  you  have  as  one  of  your  patients  there  a  woman  by 
the  name  of  Helen  Date  Tiffany?  A.  Helen  —  I  don't  remember 
the  middle  name  —  I  should  have  to  refer  to  my  records. 

Q.  You  may  do  so.     A.  Helen  A.  Tiffany,  we  have  it. 

Q.  Do  you  know  what  her  father's  name  was?  A.  David 
Date  —  Lyme,  Connecticut. 

Q.  How  long  was  she  in  the  hospital,  Doctor?  A.  From 
November  14,  1907,  to  April  22,  1911. 

Q.  At  that  date  did  she  die?     A.  She  died  the  latter  date. 

Q.  What  was  her  mental  condition  while  there?  A.  She  had 
delusions  of  hearing,  —  false  hearing,  delusions  of  wealth,  mis- 
taken identity  and  various  delusions  along  that  line. 

Q.  Whether  or  not  she  was  insane?     A.  She  was  insane. 

Cross-examination. 

Q.  (by  Mr.  Swift).  How  long,  Doctor,  have  you  been  in* 
charge  of  the  Worcester  Asylum  or  Hospital?  A.  I  have  been 
in  charge  of  the  Worcester  —  it  was  another  institution. 

Q.  I  mean  the  hospital.  A.  I  have  been  in  charge  of  the 
hospital  since  1910. 

Q.  How  long  have  you  been  connected  with  the  institution? 
A.  I  have  been  connected  with  the  institution  thirty-eight  years. 
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Q.  During  that  time  have  you  given  any  special  attention  to 
the  question  of  insanity  or  the  causes  of  it?     A.  I  have. 

Q.  And  before  that  did  you  give  any  special  study  to  that 
subject?     A.  Xot  before  my  connection  with  the  hospital. 

Q.  Have  you  had  a  good  many  women  come  under  your 
observation  at  that  hospital?     A.  I  have. 

Q.  During  the  thirty-eight  years?     A.  I  have. 

Q.  Can  you  tell  by  referring  to  your  records  what  the  age  of 
Mrs.  Tiffany  was  when  she  came  there?     A.  She  was  fifty-six. 

Q.  What  age?  A.  Fifty-six,  I  think  it  was  —  let  me  see  — 
she  was  born  in  1859  and  she  came  to  the  institution  in  1907. 

Q.  Then  she  was  at  the  age  which  is  called  the  climacteric? 
A.  About  that  age. 

Q.  Is  there  anything  unusual,  or  is  it  anything  unusual  for  a 
woman  about  that  time  or  during  that  experience  to  have  in- 
sanity come  on  similar  to  what  she  had?  A.  It  is  not  un- 
common. 

Q.  By  the  climacteric  we  mean  what  is  ordinarily  called  the 
change  of  life;  is  that  correct?  A.  Yes. 

Mr.  Swift.     That  is  all. 

Re-direct  Examination. 

Q.  (by  Mr.  Stapleton).  Whether  or  not  insanity  among  the 
ancestors  would  be  one  of  the  predisposing  causes  of  insanity  in 
a  woman  at  the  age  of  the  climacteric?     A.  I  think  it  would. 

Mr.  Stapleton.     That  is  all. 

Mr.  Swift.  I  might  state,  your  Honor,  that  the  Common- 
wealth intends  to  recall  Dr.  Quinby  later  on,  and  shall  reserve 
the  right  to  ask  him  further  questions  on  another  matter.  That 
is  all,  Doctor. 

Joe  Stedman  —  sworn. 

Direct  Examination. 

Q.  (by  Mr.  Stapleton).  What  is  your  name,  please?  A. 
Joe  Stedman. 

Q.  And  where  do  you  live?     A.   Brattleboro,  Vermont. 

Q.  And  did  you  formerly  live  in  Lebanon,  Connecticut?  A.  I 
did. 

Q.  Were  you  at  that  time  acquainted  with  the  defendant  in 
this  case?     A.  I  was. 

Q.  Did  you  from  time  to  time  see  the  defendant  in  Lebanon, 
I  '.nnecticut?     A.   I  did. 

Q.   While  you    lived   in    Lebanon,   Connecticut,  did    you  ever 
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notice  anything  unusual  or  peculiar  in  regard  to  his  looks  or 
actions?     A.  Many  times. 

Q.  When  was  that?  A.  Well,  when  he  was  a  boy  in  school, 
and  I  could  observe  him  from  where  I  was,  close  by  the  school; 
when  he  was  a  boy,  coming  into  his  father's  store. 

Q.  What  did  you  observe?  How  many  years  ago  was  that? 
A.  Well,  I  remember  the  boy  from  birth  and  up  to  perhaps  ten 
years  old.  I  was  in  the  town  constantly.  After  that  I  was  away 
from  town  but  back  there  at  intervals. 

Q.  What  did  you  observe  peculiar  or  unusual  about  his  conduct 
or  manner?     A.  I  might  say,  —  describe  it  as  impaired  mentality. 

Mr.  Callahan.  We  ask  that  that  be  stricken  out,  may  it 
please  your  Honor. 

The  Court.     It  may  be  stricken  out. 

Q.  Don't  make  a  statement  as  to  his  mental  condition,  but 
the  facts  from  which  you  infer  his  mental  condition.  A.  Well, 
I  saw  him  do  things  I  should  —  didn't  consider  was  exactly 
right.     That  is,  as  an  ordinary  mind  would  do. 

Q.  What  did  you  see  him  do?     A.  Why,  I  have  seen  him  — 

Q. .Did  he  ever  make  any  attack  upon  you  at  any  time?  A. 
When  we  were  kids  together,  many  times. 

Q.  Did  you  ever  see  him  throw  at  any  time  a  weight,  or  any- 
thing of  that  sort?     A.  I  did. 

Q.  Where  was  that?     A.  In  his  father's  store. 

Q.  How  heavy  a  weight  was  it?  A.  I  couldn't  say  whether  it 
was  a  1  or  2-pound  balance  weight.  It  was  a  weight  off  of  the 
counter. 

Q.  And  whom  did  he  throw  it  at?  A.  At  one  of  Mr.  Spencer's 
clerks. 

Q.  And  at  that  time  that  you  saw  him  throw  the  weight,  how 
did  he  look?     A.  Wild. 

Q.  Did  you  notice  anything  else  about  him  besides  his  looks? 
A.  A  characteristic  look  —  always  would  in  those  times  —  well, 
I  would  explain  it  as  crazy. 

Mr.  Callahan.     Will  you  speak  a  little  more  loudly,  please? 

The  Witness.  The  look  that  was  characteristic  of  him,  I  said, 
in  those  spells;  sort  of  a  wild,  infuriated  and  uncontrollable  — 

Mr.  Callahan.  Wait  a  moment,  may  it  please  your  Honor. 
I  object  to  his  conclusion  that  he  was  uncontrollable.  He  can 
tell  what  he  looked  like  or  acted  like.     That  is  a  jury  question. 

The  Court.  It  seems  to  me  he  can  only  describe  his  ap- 
pearance and  whether  or  not  he  appeared  to  be  able  to  control 
himself. 
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Mr.  Stapletox.  I  have  no  objection  to  that  "uncontrollable" 
being  stricken  out  at  this  time. 

Mr.  Callahax.     That  may  be  stricken  out? 

The  CorRT.     Yes. 

Q.  Should  you  say  that  he  appeared  to  have  control  of  himself 
at  those  times  or  not?     A.  I  should  say  not. 

Q.  How  often  did  you  see  him  have  those  spells? 

Mr.  Callahax.  Wait  a  moment.  Will  you  kindly  state  what 
spells? 

Q.  Those  you  have  referred  to?  A.  They  were  too  numerous 
for  me  to  remember  the  exact  number.  There  were  many  of 
them,  covering  a  number  of  years. 

Q.  How  many,  should  you  say,  or  how  often  do  you  think  you 
saw  them?     A.  I  wouldn't  put  it  less  than  twenty. 

Q.  How  would  you  compare  it  at  those  times  with  the  ordinary 
anger  of  the  ordinary  man? 

Mr.  Callahax.  Now,  may  it  please  the  Court,  it  seems  to 
us  that  that  is  a  question  that  is  not  to  be  recognized  as  ad- 
missible. If  there  is  any  such  thing  as  ordinary  anger  of  the 
ordinary  man  by  which  a  comparison  might  be  made,  I  would 
have  no  objection.  I  puzzled  on  that  when  my  brother  put  the 
question  yesterday,  and  for  the  life  ot  me  I  don't  know  what  the 
ordinary  anger  of  the  ordinary  man  is.  We  all  seem  to  have 
different  notions  in  regard  to  different  grades  of  anger  and 
different  ways  of  expressing  it. 

Mr.  Stapletox.  May  it  please  your  Honor,  it  seems  to  me  it 
is  one  of  those  exceptions  to  the  rule  excluding  an  opinion  which 
allows  to  be  put  in  matters  of  conclusion  from  appearances  and 
other  indescribable  things  which  the  mind  grasps  and  perceives 
at  the  time  but  cannot  explain  and  set  forth  in  every  detail,  so 
that  the  conclusion  of  the  mind  in  the  matter  is  the  only  evidence 
that  is  available.  The  ordinary  anger  of  the  ordinary  man  may 
be  a  rather  indefinite  standard;  so  also  is  usual  conduct  and 
unusual  conduct.  It  involves  necessarily  the  opinion  of  the 
witness  as  to  what  is  unusual  conduct.  We  all  may  differ  as  to 
that,  but  the  only  thing  I  can  do  is  to  put  in  the  witness's  state- 
ment of  it,  and  allow  that  to  be  cleared  up  on  cross-examination 
if  necessary  what  the  standard  is,  which  is  the  course  my  friend 
has  hitherto  followed  with  more  or  less  success.  We  can't  go 
into  any  detail  of  the  ordinary  anger,  but  neither  can  we  show 
at  all  symptoms  of  insanity  if  the  witness  can't  state  instan- 
ts neous  conclusions  that  he  came  to. 

Mr.  CALLAHAN.     Well,    may   it   please    your    Honor,    I    hardly 
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think  I  would  want  an  issue  raised  on  the  question.  I  suppose 
that  practically  the  same  results  could  be  had  by  pursuing  a 
different  line  of  inquiry,  so  I  won't  press  the  objection  to  the 
other  one. 

The  Court.     Read  the  question. 

[Question  read,  but  found  to  be  incomplete.] 

The  Court.  I  thought  it  was  how  his  appearance  com- 
pared with  the  anger  of  the  ordinary  man,  or  something  of  that 
kind. 

Mr.  Stapleton.  That  particular  one,  may  it  please  your 
Honor,  I  withdraw;  I  will  put  another,  to  clear  the  situation. 

Q.  How  would  you  compare  his  appearance  at  those  times 
with  that  of  an  ordinary  man  in  anger?  A.  A  difference  in  facial 
expression,  as  I  have  seen  people  in  anger;  a  violent  rage,  peculiar 
appearance  of  his  eyes  which  I  couldn't  exactly  describe  in- 
telligently. 

Q.  What  is  your  business  now,  Mr.  Stedman?     A.  Printer. 

Cross-examination. 

Q.  (by  Mr.  Callahan).  How  old  are  you,  Mr.  Stedman?  A. 
Forty-four. 

Q.  How  long  have  you  lived  in  Brattleboro?  A.  Only  two 
years. 

Q.  Have  you  been  a  printer  in  Brattleboro  all  that  time?  A. 
Yes,  sir. 

Q.  Where  did  you  live  before  you  went  to  Brattleboro?  A. 
Sprin  gfield. 

Q.  How  long  did  you  live  there?  A.  Between  two  and  three 
years. 

Q.   Where?     A.  Wendell  Avenue. 

Q.  What  was  your  occupation  here?     A.  Printer. 

Q.  Before  you  came  to  Springfield  where  did.  you  live?  A. 
Boston,  suburbs  of  Boston. 

Q.  In  the  suburbs?  A.  Arlington,  one  of  the  suburbs  of 
Boston. 

Q.  What  was  your  occupation?  A.  Printer  —  always  been  a 
printer. 

Q.  You  don't  mind  if  I  inquire?  A.  That  would  settle  a 
number  of  questions. 

Q.  How  is  that?     A.  I  would  settle  a  number  of  questions. 

Q.  You  would  like  to  settle  these  questions  quickly  and  not 
have  my  examination  continued  along  that  line?  A.  If  3rou 
please;  I  want  to  get  home. 
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Q.  I  will  try  to  follow  your  idea,  Mr.  Stedman.  Before  you 
went  to  Arlington,  where  did  you  live?  A.  Some  time  previously, 
Lebanon. 

Q.  I  assume  that  is  so,  but  just  before  you  lived  in  Arlington, 
where  did  you  live?     A.  Providence. 

Q.  Where  did  you  live  in  Providence?  A.  South  Providence, 
Pennsylvania  Avenue. 

Q.   What  number?     A.  I  don't  remember  the  number. 

Q.  What  kind  of  a  place  was  it?  A.  Well,  I  don't  know  what 
you  are  arriving  at.  "What  kind"  has  a  good  many  definitions; 
according  to  the  definition,  good,  or  bad? 

Mr.  Stapletox.     I  object  to  the  question. 

Mr.  Callahax.  Very  well,  Mr.  Stapleton,  I  won't  go  any 
farther  with  it. 

Q.  How  old  were  you  when  you  left  Lebanon,  Mr.  Stedman? 
A.   Which  time? 

Q.  I  thought  you  —  A.  Well,  I  lived  in  Lebanon  a  good 
many  times. 

Q.  You  used  to  go  over  to  Salem,  I  suppose,  sometimes,  and 
back  again?     A.   Not  to  my  knowledge. 

Q.  You  know  where  Salem  is,  Connecticut?  A.  I  know  where 
it  is;  I  have  studied  the  map. 

Q.  You  know  where  Willimantic  is?  A.  I  know  where 
Willimantic  is. 

Q.  You  are  taking  into  account  the  number  of  times  you  went 
from  Lebanon  and  came  back  again?     A.  Yes. 

Q.  Well,  if  you  will  kindly  eliminate  excursions  of  that  kind 
and  regard  the  word  as  meaning  when  you  changed  your 
residence;  when  did  you  leave  Lebanon  the  last  time?  A. 
About  —  during  the  last  part  of  September  —  the  first  part 
of  October  —  I  won't  say  the  date  —  I  went  clown  on  an  ex- 
cursion. 

Q.  On  an  excursion?  Did  you  say?  A.  Yes.  You  said  the 
last  time  I  left  Lebanon. 

Q.  Meaning  the  last  time  you  changed  your  residence  from 
Lebanon  elsewhere.  A.  Oh,  beg  your  pardon.  I  left  Lebanon 
as  a  permanent  home  in  the  latter  part  of  the  '80's;  I  won't  say 
which  year.     I  think  it  was  '85  —  '84  or  '5. 

Q.  '84  or  '5;  and  never  lived  there  since?  A.  I  have  been 
back  there  as  a  guest  at  my  father's  home.  But  not  to  make  it 
my  permanent  residing  place. 

Q.  That  is  what  I  am  getting  at.  In  '84  or  '85  you  left 
permanently  —  am   I   right  about  it?     Now  I  am  not  trying  to 
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catch  you  on  the  use  of  my  adverbs,  Mr.  Stedman.     A.  Well,  I 
understand. 

Q.  Yes;  what  do  you  say  about  that?  A.  Well,  that  was  the 
time  that  I  left  as  a  permanent  residence  there. 

Q.  All  right;  we  understand  each  other.     And  ever  since  then 

you  have  been  a  printer?     A.  Yes,  sir;  I  was  a  printer  before. 

Q.  Working  sometimes,  I  suppose,  on  newspapers?     A.  Yes,  sir. 

Q.  Now  coming  to  Mr.  Spencer,  you  have  known  him  a  great 

—  the  defendant  I  am  now  referring  to  —  you  have  known  him 

a  great  many  years?     A.  Ever  since  he  was  born. 

Q.  You  have  known  him  in  his  manhood?     A.  Not  much. 
Q.  Not  much?     A.  Because  he  has  been  away. 
Q.  But  in  his  youth?     A.  But  in  his  youth. 
Q.  And  in  his  school  days?     A.  In  his  school  days. 
Q.  You  have  observed  him  in  his  school  days  as  a  school  boy? 
A.  As   a   school   boy,    outside  of  the   schoolhouse,   on   the   play- 
ground. 

Q.  On  the  playground?  A.  And  around  his  father's  store, 
which  was  side  of  my  father's  store. 

Q.  What  is  that?  A.  And  around  his  father's  store,  which 
was  beside  of  my  father's  shop. 

Q.  What  was  your  father's  store?  A.  He  was  a  harness 
maker;  sold  harness  goods. 

Q.  And  you  studied  him  pretty  carefully,  I  take  it?  You 
have  referred,  for  example,  to  a  ferocity  of  expression,  to  certain 
characteristics  in  his  facial  expression,  and  so  on.  I  take  it  you 
made  a  pretty  close  observation  of  Mr.  Spencer  —  am  I  right 
about  that?     A.  Not  intentionally,  but  it  was  close. 

Q.  What?  A.  Not  intentionally  to  do  so,  but  it  was  certainly 
close.     I  watched  him  very  closely. 

Q.  You  did  watch  him  very  closely?     A.  Yes,  I  did. 
Q.  And    about    the    school    and    on    the    streets    and    in    the 
stores  you  saw  this  expression  of  ferocity  in  his  eyes?     A.  Many 
times. 

Q.  And  you  saw  a  wild  look  in  his  eyes  from  time  to  time? 
A.  I  did. 

Q.  And  I  suppose  you  were  neighbors,  as  a  matter  of  fact, 
down  there  in  Lebanon,  weren't  you  —  your  family  and  the 
Spencers?     A.  Not  close  neighbors,  but  — 

Q.  The  stores  —  A.  The  stores  were  close  together;  that 
might  be  called  neighbors. 

Q.  The  families  were  well  acquainted  with  one  another?  A. 
Yes. 
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Q.  And  on  good  terms,  I  take  it,  Mr.  Stedman?  A.  Very 
good  terms. 

Q.  You  saw  him  playing  in  the  school  yard,  I  suppose,  a  good 
deal?     A.  Around  the  schoolhouse;  it  was  not  a  yard. 

Q.  Excuse  me;  I  thought  there  was  a  yard  around  it  —  wasn't 
there?     Well,  I  assumed  —     A.  The  village  common. 

Q.  I  thought  it  was  like  the  old  Connecticut  school  that  I 
attended.  No  school  yard  around  it,  but  around  the  building, 
anyway?     A.  Yes. 

Q.  During  the  noon  hour,  I  suppose,  and  during  recess?  They 
used  to  have  recess  in  the  old  school  in  those  days?  A.  They 
did. 

Q.  And  before  school  and  after  school  you  would  see  him 
playing  there  as  a  pupil?     A.  Yes. 

Q.  And  at  that  time  were  you  working  sometimes  in  your 
father's  store?     A.  I  was;  sometimes  loafing. 

Q.  Now,  there  isn't  anything  up  to  date  that  you  have  said 
that  you  desire  to  take  back,  is  there,  Mr.  Stedman?  A.  No, 
sir,  I  rarely  take  back  anything. 

Q.  I  rather  thought  so.  And  in  a  few  minutes  you  are  not 
going  to  ask  —  you  don't  wish  to  ask  leave  to  change  any  of 
your  testimony,  do  you,  that  you  can  think  of  now?  A.  I  don't 
know  as  I  am  obliged  to  commit  myself  now. 

Q.  And  you  don't  contemplate  any  present  reason  for  want- 
ing to  change  your  testimony,  do  you?  What?  A.  I  haven't 
said  anything  but  truth,  and  I  don't  know  as  I  want  to  change 
the  truth. 

Q.  Exactly,  of  course.  So  that,  as  a  matter  of  fact,  the 
rollicking,  playing  boy  that  you  saw  around  the  schoolhouse  in 
Lebanon,  whose  characteristics  you  studied,  who  daily  went  to 
school,  whom  you  saw  playing  during  the  recess  and  during  the 
noon  hour  and  during  the  morning  and  during  the  afternoon,  was 
not  less  than  three  years  old  and  not  more  than  four  years  old? 
Is  that  so?     A.  I  didn't  say  any  such  thing. 

Q.  I  know  you  didn't,  but  is  that  so?  A.  He  was  older  than 
that. 

Q.  My  question  is  —     A.  I  say  he  was  — 

Q.  Is  that  so?     A.  He  wasn't  — 

Q.  Pardon  me,  we  won't  argue;  is  that  so?  Was  that  a  boy 
not  less  than  three  and  not  more  than  four  years  old?  A.  I 
haven't  specified  anything  about  his  age. 

Q.  Well,  I  am  asking  you  now  if  you  will?  Will  you  answer 
that  yes  or  no?     A.  No,  sir. 


436  TRIAL   OF   BERTRAM    G.    SPENCER. 

Q.  You  left  Lebanon  in  '84  or  '85  permanently,  didn't  you? 
A.  But  I  said  I  was  back  there  at  many  times  — 

Q.  I  don't  care  to  argue;  you  left  Lebanon  in  '84  or  '85 
permanently,  didn't  you?  Didn't  you?  A.  No,  I  didn't  say 
permanently;  I  said  permanently  as  a  resident,  but  I  was  back 
in  — 

Q.  All  right.     A.  I  was  back  and  could  see  — 

Q.  All  right,  left  it  as  a  permanent  resident,  then,  in  '84  or 
'85?     Didn't  you?     A.  In  those  years;  about  that  time. 

Q.  What?     A.  I  said  I  didn't  remember  exactly. 

Q.  And  this  boy,  if  he  was  born  in  '81,  would  be  either 
three  or  four  years  old,  wouldn't  he,  when  you  left?  [No 
answer.] 

Mr.  Callahan.     That  is  all. 

Re-direct  Examination. 

Q.  (by  Mr.  Stapleton).  Just  a  moment.  Whether  or  not 
you  went  back  to  Lebanon  from  time  to  time?     A.  I  did. 

Q.  And  where  did  you  live  when  you  did  go  back?  A.  I 
lived  at  the  same  place  I  had  before  —  at  my  father's;  that  is, 
was  their  guest. 

Q.  For  how  long  a  period?     A.  At  different  periods. 

Q.  What?  A.  At  different  periods;  perhaps  at  one  time,  after 
my  wife  died,  a  year. 

Q.  When  was  that?  A.  I  can't  tell  the  exact  date  at  this 
moment. 

Mr.  Stapleton.     That  will  do,  Mr.  Stedman. 

Re-cross-examination. 

Q.  (by  Mr.  Callahan).  Your  memory  on  the  date  of  your 
wife's  death  is  a  little  weak,  is  it?  A.  Just  this  minute;  I  could 
refresh  my  memory  by  —  by  notes  that  I  have,  but  — 

Q.  That  is,  if  you  consulted  your  notes  you  could  find  out 
when  she  died?     A.  Yes. 

Mr.  Callahan.     Well,  we  won't  trouble  you  to,  Mr.  Stedman. 

Harry  L.  Watts  —  sworn. 
Direct  Examination. 
Q.   (by    Mr.  Stapleton).     What    is    your    name,    please?     A. 
Harry  L.  Watts. 

Q.  What  is  your  business?     A.  Brakeman,  Boston  &  Maine. 
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Q.  How  long  have  you  been  in  that  position?  A.  Between 
eighteen  and  nineteen  years. 

Q.  Do  you  know  the  defendant,  Bertram  G.  Spencer?  A. 
Yes,   sir. 

Q.  Did  you  have  some  argument  with  him  going  up  on  the 
train  one  morning  to  Springfield?     A.  Yes,  sir. 

Q.  What  was  that?  A.  Why,  it  was  over  the  merits  of  the 
two  morning  papers  published  here  in  Springfield,  the  "Re- 
publican" and  the  "Union." 

Q.  "What   was   said?     A.  I   don't   remember   the   conversation. 

Q.  As  near  as  you  can  remember  it?  A.  I  wouldn't  want  to 
attempt  to  say  what  the  conversation  was.  It  was  just  a  little 
argument  that  we  had  over  the  two  papers. 

Mr.  Stapletox.     Never  mind  arguing  it. 

Mr.  Swift.  Perhaps  he  doesn't  want  to  declare  now  openly 
which  paper  he  considers  the  best. 

Q.  State  the  substance  of  it,  as  near  as  you  can.  A.  Well,  as 
I  remember  it,  I  stated  a  preference  for  the  "Springfield  Re- 
publican." Mr.  Spencer  disagreed  with  me,  and  that  was  all 
there  was  to  it. 

Q.   Did  he  say  anything  about  it?     A.  What  say? 

Q.  Did  he  say  anything  to  you?  A.  Oh,  yes.  He  said  he 
admired  my  judgment,  in  a  sarcastic  way. 

Q.   Had  you  been  friendly  before  that?     A.  Yes. 

Q.  After  that  what  were  your  relations?     A.  Strangers. 

Q.  For  how  long?  A.  Well,  over  a  year;  I  can't  say  just 
the  length  of  time. 

Q.  Whether  or  not  it  was  your  custom  to  ride  on  the  same 
train  with  him  mornings  from  Springfield?  A.  Why,  occasionally 
he  deadheaded  from  Springfield  to  South  Vernon. 

Q.  By  "deadheaded"  I  suppose  you  mean  that  he  rode  as  a 
railroad  man  to  the  starting  point  of  his  trip?  A.  Yes,  the 
starting  point  of  his  own  run. 

Q.  How  often  would  he  do  that?  A.  I  couldn't  say;  it  might 
have  been  once  or  twice  a  week,  and  it  might  have  been  oftener; 
I  shouldn't  attempt  to  say  about  that. 

Q.  Before  and  after  this  argument  that  you  had  over  the 
newspapers?     A.   What  is  that? 

Q.  I  say  he  rode  this  way  with  you  once  or  twice  both  before 
and  after  you  had  this  argument  with  him?  A.  Yes,  if  I  re- 
member  right. 
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Cross-examination . 

Q.  (by  Mr.  Callahan).  What  time  was  this,  Mr.  Watts? 
A.  It  was  during  the  summer  months,  one  of  the  three  months, 
July,  August  or  September;  I  couldn't  say  which. 

Q.  Do  you  recall  the  year?     A.   1908. 

Q.  Right  in  the  midst  of  the  Bryan  and  Taft  campaign?  A. 
I  don't  remember  that. 

Q.  Can't  you  remember  that?     A.  I  couldn't  say  to  that. 

Q.  And  each  man  had  his  favorite  newspaper?     A.  Yes. 

Q.  He  was  for  the  "  'Union'  forever"?     A.  Yes. 

Q.  And  you  whooped  it  up  for  the  "Republican"?     A.  Yes. 

Q.  And  each  defended  his  position  with  vigor,  I  suppose?  A. 
Somewhat. 

Q.  He  made  sarcastic  remarks?     A.  Yes. 

Q.  And  you  didn't  fail  either  in  that  regard?  A.  Not  a  great 
deal;  no,  sir. 

Q.  As  a  consequence,  from  that  time  on  you  and  he,  after 
the  row  about  your  respective  newspaper  favorites,  didn't  talk 
for  some  time?     A.  No,  sir. 

Q.  And  that  is  all  the  whole  thing  amounts  to?     A.  Yes. 

Mr.  Callahan.     That  is  all,  Mr.  Watts;  thank  you. 

Re-direct  Examination. 

Q.  (by  Mr.  Stapleton).  He  said  to  you  that  he  admired 
your  taste,  you  said? 

Mr.  Callahan.     Judgment. 

Mr.  Stapleton.     Judgment. 

The  Witness.  I  wouldn't  say  whether  it  was  taste  or  judg- 
ment; I  couldn't  say  which  it  was. 

Q.  You  didn't  reply  to  that  remark  at  all,  did  you? 

Mr.  Swift.     That  is  pretty  leading,  brother  Stapleton. 

The  Witness.     I  presume  I  did. 

Q.  Do  you  remember  — 

Mr.  Callahan.     He  didn't  lead. 

The  Witness.    I  think  I  did;  what  my  reply  was  I  couldn't  say. 

Q.  Will  you  say  that  you  did  reply  to  it?  A.  Yes,  I  am 
satisfied  that  I  did. 

Q.  Did  you  ever  tell  anybody  that  you  didn't  reply  to  it? 
A.  I  don't  remember  of  telling  any  one;  no,  sir. 

Q.  Did  you  ever  talk  with  a  young  man  named  Halloran  about 
this  matter?  A.  I  don't  remember  of  talking  with  any  man  that 
I  know  by  that  name. 
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Q.  Did  you  ever  talk  with  a  young  man  about  it  who  told 
you  that  I  sent  him  to  see  you  about  it?     A.  At  the  station? 

Q.  Yes.     A.  Yes,  sir. 

Q.  Rather  a  tall  man  with  light  hair  and  thin  face?  A.  Yes, 
sir. 

Q.  Didn't  you  tell  him  that  you  didn't  reply  to  Spencer  at  all? 
A.  I  don't  think  that  I  did;  no,  sir. 

Q.  Will  you  swear  to  that? 

Mr.  Callahan.     I  object  to  this,  may  it  please  your  Honor. 

The  Court.     He  is  under  oath,  Mr.  Stapleton. 

Q.  Is  that  a  true  answer? 

Mr.  C allah ax.  I  object  to  that.  Why,  can  it  be  possible  for 
counsel  to  put  on  witnesses  here  who  do  not  happen  to  measure 
up  to  the  standard,  and  then  impeach  them  in  the  presence  of 
the  jury? 

The  Court.  A  party  is  not  allowed  to  impeach  his  own 
witness.  If  he  proceeds  under  the  statute  and  claims  that  the 
witness  has  made  other  statements  contradictory  to  the  state- 
ments on  the  stand,  that  can  be  done  provided  it  appears  that 
the  provisions  of  the  statute  have  been  complied  with.  It  seems 
to  me  that  he  has  called  attention  to  the  time,  place  and  person 
to  whom  the  statement  was  alleged  to  have  been  made,  but  he 
has  answered  the  question,  and  I  don't  see  that  there  is  anything 
further  to  be  said  about  it. 

Q.  Whether  or  not  you  told  that  young  man  that  Spencer 
looked  very  queer  on  that  occasion?  A.  No,  I  didn't  tell  him 
that. 

Q.  You  didn't  tell  him  that?     A.   No,  sir. 

Re-cross-examination. 

Q.  (by  Mr.  Callahan).  Have  you  ever  seen  Spencer  look 
very  queer  on  any  occasion?     A.  No,  sir,  I  can't  say  that  I  did. 

Q.  Did  you  ever  talk  with  anybody  representing  the  Common- 
wealth, about  this  case,  until  you  took  the  stand  here  to-day? 
A.   No,  sir. 

Wilbur  L.  L.  Spencer  —  sworn. 
Direct  Examination. 
Q.   (by    Mr.  Stapleton).     What    is    your    name?     A.  Wilbur 
L.  L.  Spencer. 

Q.   And  you  are  the  father  of  this  defendant?     A.  I  am. 
Q.   Where  do  you  live,  Mr.  Spencer?     A.  Lebanon,  Connecti- 
cut. 
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Q.  And  how  long  have  you  lived  there?     A.  Thirty  odd  years. 

0.  And  what  do  you  do  now,  if  anything?  A.  I  am  a  farmer; 
dealing  in  farm  machinery. 

Q.  How  old  is  this  defendant?     A.  Thirty  years  old. 

Q.  Mr.  Spencer,  do  you  remember  anything  in  regard  to 
punishing  him  at  the  age  of  one  year,  in  connection  with  his 
reaching  for  some  radishes?  A.  I  have  a  faint  recollection  of 
doing  something  of  that  nature;  yes,  sir. 

Q.  And  what  do  you  recall  about  it?  A.  Why,  that  I  spatted 
his  hands  for  reaching  toward  some  of  the  vegetables  that  were 
on  the  table. 

Q.  With  what?     A.  I  can't  distinctly  remember,  sir. 

Q.  How  is  your  memory,  Mr.  Spencer?  A.  Not  very  good. 
I  should  judge  it  was  poor. 

Q.  Do  you  remember  any  punishment  which  you  administered 
to  him  at  the  age  of  two  years?  A.  As  regards  to  dates,  Mr. 
Stapleton,  I  am  at  sea.  I  have  no  recollection  of  dates,  that  is, 
time.  If  you  would  call  to  mind  any  particular  punishment  it 
might  come  to  me  about  the  date  it  happened. 

Q.  Do  you  remember  whether  or  not  at  the  very  tender  age  — 
at  a  very  tender  age  you  administered  punishment  to  him, 
during  which  he  fell  against  a  stove?     A.  Yes,  sir. 

Q.  What  do  you  recall  in  regard  to  that?  A.  I  cannot  tell 
you  what  the  punishment  was  for,  but  I  remember  I  punished 
him  and  he  slipped  out  of  my  hands  and  fell  on  to  the  stove. 

Q.  Fell  out  of  your  hands,  you  say?     A.  On  to  the  stove. 

Q.  Where  did  he  strike  on  the  stove,  do  you  remember?  A. 
About  the  head,  somewhere. 

Q.  Do  you  remember  any  punishment  which  you  administered 
to  him  during  his  stay  in  —  during  your  stay  in  a  house  known 
as  the  Westcott  house?     A.   I  don't  call  it  to  mind;  no. 

Q.  Did  you  at  any  time  live  in  a  house  known  as  the  Westcott 
house?     A.  I  did;  yes,  sir. 

Q.  WThere  was  that?  A.  About  a  mile  southwest  of  the  center 
of  Lebanon. 

Q.  Do  you  remember  while  there  administering  any  punish- 
ment to  him  in  connection  with  his  attempting  to  say  a  prayer? 
A.  Well,  I  remember  that  at  one  time,  at  some  place  —  I  think 
it  was  that  place;  I  am  not  positive  about  that  —  but  at  his 
bedside,  anyway,  trying  to  correct  him  in  his  prayer;  yes,  sir. 

Q.  Did  you  punish  him?  A.  You  might  call  it  a  punishment; 
yes,  sir. 

Q.  What  with?     A.  Why,  a  curtain  stick. 
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Q.  Why  did  you  do  it,  Mr.  Spencer?  A.  Well,  I  thought  he 
was  willful  and  didn't  try  to  learn  and  I  could  assist  him  in  that 
way. 

Q.  Do  you  remember  administering  any  punishment  to  him 
shortly  after  the  birth  of  your  daughter,  who  is  now  Mrs.  Pultz, 
your  daughter  Cornelia?  A.  I  haven't  any  recollection  of  the 
date,  sir. 

Q.  You  have  no  recollection  of  dates?     A.  No,  sir. 

Q.  Do  you  remember  administering  any  punishment  to  him 
while  a  woman  named  Mrs.  Henrietta  Post  was  stopping  at  your 
house?     A.  No,  sir. 

Q.  You  do  not?  A.  I  don't  remember  any  particular  punish- 
ment, no,  sir,  at  that  time. 

Q.  Do  you  remember  when  Mrs.  Henrietta  Post  was  at  your 
house,  taking  care  of  your  wife?     A.  I  do;  yes,  sir. 

Q.  Was  that  —  whether  or  not  that  was  at  the  time  that  — 
right  after  the  birth  of  your  daughter  Cornelia,  now  Mrs.  Pultz; 
or  do  you  recall?  A.  I  should  say  that  was  at  that  period  of 
time. 

Q.  Whether  or  not  you  remember  at  any  time  any  punish- 
ment of  the  boy  during  which  you  tied  his  hands  behind  his 
back  and  asked  him  to  do  something,  or  told  him  to  do  some- 
thing, with  reference  to  putting  his  head  on  a  block?  A.  Yes, 
sir. 

Q.  What  was  that?  A.  Why,  I  punished  him  for  some  mis- 
demeanor —  I  couldn't  tell  you  what  it  was  exactly  —  I  think  it 
was  at  that  particular  time  for  raking  leaves  in  the  back  yard 
and  setting  them  afire.  There  were  many  times  that  I  did  do 
that,  of  course,  which  have  gone  out  of  my  mind,  not  being 
vindictive;  but  I  did  that  thing  for  the  purpose  of  frightening 
him. 

Q.  You  say  you  did  "that  thing."  What  do  you  mean?  A. 
That  I  put  his  head  on  the  block  and  told  him  that  if  he  ever 
done  it  again  I  would  sever  his  head  from  his  body. 

Q.  Where  were  his  hands?     A.  Tied  behind  his  back. 

Q.  Do  you  remember  whether  or  not  Mrs.  Henrietta  Post  was 
present  during  any  part  of  that?     A.  I  could  not  tell  you,  sir. 

Q.  Do  you  recall  whether  or  not  she  was  at  your  house  at  that 
time?  A.  I  can  recall  she  was  at  the  house  sometime  as  a  nurse, 
but  what  time  I  couldn't  tell  you. 

Q.  Do  you  remember  at  any  time  —  do  you  remember  punish- 
ing the  boy  at  or  about  the  age  of  nine  years  of  age,  in  any 
severe   punishment   that   you    administered?     A.   I   can't   call   to 
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mind  the  age,  sir,  not  at  all.  I  gave  him  several  severe  punish- 
ments. 

Q.  Do  you  remember  at  any  time  whether  or  not  you  hit  him 
on  the  head  with  a  whip?     A.  I  think  I  did;  yes,  sir. 

Q.  With  what  part  of  the  whip?  A.  Well,  I  couldn't  tell  you. 
I  know  that  in  my  excitement  he  might  have  been  hit  in  any 
part  of  the  body.  He  would  have  been  liable  to  have  been  hit 
in  any  part  of  the  body. 

Q.  Mr.  Spencer,  do  you  remember  at  any  time  taking  him  up 
into  a  place  in  Lebanon  called  Mack's  woods?     A.  Yes,  sir. 

Q.  How  far  is  that  from  your  house?     A.  About  two  miles. 

Q.  And  what  did  you  do  or  say  to  him  there?  A.  Well,  I  told 
him  that  I  would  —  I  did  —  I  tied  him  to  a  tree  and  told  him  I 
would  leave  him  there  for  the  wild  animals  to  devour.  I  had 
business  at  a  station,  a  grain  station,  that  was  two  miles  beyond, 
and  I  did  leave  him  there  until  I  went  there  and  returned. 

Q.  How  long  were  you  gone?  A.  I  cannot  recollect,  but  it 
must  have  taken  me  an  hour  or  so  to  go  there  and  back. 

Q.  Where  was  he  all  that  time?     A.  Where  I  left  him. 

Q.  Did  you  find  him  there  when  you  came  back?  A.  I  did, 
yes,  sir. 

Q.  Do  you  remember  any  punishment  that  you  administered 
to  him  while  Mrs.  Richmond,  the  mother  of  Captain  Richmond, 
chief  of  police  of  Willimantic,  was  at  your  house?     A.  No,  sir. 

Q.  You  don't  remember  that?  A.  I  don't  remember  at  what 
time.  If  you  ask  me  dates  and  times  I  can't  tell  anything  about 
it,  of  any  occurrence  whatever. 

Q.  Do  you  remember  any  time  punishing  him  in  connection 
with  the  hitching  of  a  horse?  For  not  hitching  a  horse  for  the 
minister?     A.  I  don't  recall. 

Q.  You  don't  recall.  Do  you  remember  at  any  time  punishing 
him  when  Mrs.  Spencer  had  company  in  the  parlor  —  ladies  in 
the  parlor?  A.  I  don't  recall,  no,  sir.  There  was  more  than 
one  time  in  my  life  that  she  had  ladies  in  the  parlor,  I  suppose. 

Q.  Well,  did  you  do  it,  or  don't  you  remember  whether  you 
did  it?  A.  That  I  punished  him  at  —  at  what  particular  time? 
Are  you  able  to  tell  me  what  time  —  at  the  particular  time? 

Q.  When  a  lady  named  Mrs.  Richmond,  of  Willimantic,  was 
at  your  house?  Or  in  connection  with  the  harnessing  of  a  horse? 
A.  I  remember  at  one  time  that  he  was  late  in  harnessing  a 
horse  for  our  pastor  to  drive  out,  and  I  punished  him  for  that  — 
for  not  bringing  the  team  on  time  —  if  that  is  what  you  have 
reference  to. 
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Q.  Where  did  th^s  punishment  begin?  Where  were  you  and 
he  when  you  started  to  punish  him?     A.  I  think  in  the  store. 

Q.  Where  did  he  go?  Where  did  you  go?  A.  Where  did  he 
go  at  that  time?     Why,  I  think  home. 

Q.  Where  did  you  go?  A.  I  think  I  followed  him  at  that 
time.  I  think  he  ran  away  from  me  before  the  punishment  was 
completed,  as  I  recollect  it  now. 

Q.  Where  did  you  follow  him?     A.  To  our  home. 

Q.  And  what  took  place  there?  A.  I  don't  just  recall  —  the 
exact  kind  of  punishment.  There  was  some  punishment  I  ad- 
ministered at  that  time. 

Q.  Do  you  remember  when  he  was  about  the  age  of  ten  or 
eleven  administering  any  punishment  to  him  because  he  was  late 
in  reaching  home  after  selling  his  papers?  A.  Why,  I  remember 
that  there  was  an  occurrence  of  that  kind,  yes,  sir;  something 
of  that  kind  happened  with  reference  to  being  late. 

Q.  What  was  it?  A.  He  was  told  to  return  at  such  a  time 
and  he  did  not  return,  and  I  punished  him  for  not  returning  on 
time.  I  couldn't  —  he  was  —  I  couldn't  tell  you  —  an  hour  or 
two  late. 

Q.  What  did  you  do  to  him  on  that  occasion?  A.  I  could  not 
specify  —  don't  recall  —  the  kind  of  punishment,  if  that  is  what 
you  would  like. 

Q.  Do  you  remember  whether  or  not  upon  that  occasion  you 
put  him  out  of  the  house?  A.  I  remember  at  some  time  I  told 
him  to  leave  the  house. 

Q.  Did  you  say  anything  else  to  him  in  connection  with 
leaving?  A.  Why,  I  think  —  yes,  I  did;  I  told  him  to  leave  the 
house  and  never  to  return.     Of  course  I  had  an  object  in  saying  it. 

Q.  How  old  should  you  say  he  was  when  you  did  that?  A. 
I  couldn't  tell  you,  sir. 

Q.  About  how  old?  A.  Well,  somewhere  around  the  neighbor- 
hood of  a  dozen  years. 

Q.  Do  you  know  where  he  went  when  he  left  the  house?  A. 
I  do  not,  no,  sir;  I  don't  recall.  I  might  have  known  at  the 
time. 

Q.  When  he  was  about  fourteen  years  of  age  do  you  remember 
his  going  to  Boston  with  his  mother?     A.  Yes,  sir. 

Q.  And  whether  or  not  at  or  about  that  time  he  enlisted  in  the 
navy?     A.  He  did. 

Q.  Do  you  recall  any  accident  to  him  in  connection  with  his 
shooting  at  a  hawk?  A.  I  remember  at  one  time  when  he  shot 
at  a  hawk  that  the  gun  burst. 
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Q.  What  did  you  see  yourself?  A.  I  didn't  see  anything  of  it 
—  of  the  bursting  of  the  gun.     I  saw  him  afterwards. 

Q.  Where  was  he?     A.  In  the  house,  in  bed,  at  home. 

Q.  What  was  his  condition?  A.  Well,  he  was  excited;  nervous 
condition. 

Q.  Was  he  injured?  A.  He  was  injured  somewhat  on  the 
head;  I  couldn't  —  [Pausing.]  I  know  that  I  was  sent  for  soon 
after  the  accident  happened. 

Q.  You  can't  state  what  somebody  else  told  you,  Mr.  Spencer. 
A.  All  right. 

Q.  Do  you  recall  any  punishment  which  you  administered  to 
him  after  that  time  in  connection  with  his  putting  his  arm  on 
the  back  of  the  seat  of  a  carriage  or  buggy?  A.  Yes,  sir,  I  re- 
member that  very  distinctly. 

Q.  What  was  that?  A.  We  were  riding  out  of  the  yard  and 
he  was  at  my  side  and  he  put  his  hand  in  the  hollow  of  my  back, 
like  that,  and  it  seemed  to  me  intentional,  and  I  turned  around 
and  gave  him  a  cuff  side  of  the  head,  asked  him  what  he  was 
doing  it  for,  and  he  jumped  from  the  wagon  and  left  me. 

Q.  What  did  you  do?  A.  I  immediately  followed  him  and 
called  to  him.     He  swore  at  me  and  continued  to  run. 

Q.  What  did  you  do  then?  A.  I  went  into  the  house  and  got 
the  revolver  and  came  out  and  fired  in  his  direction  as  he  was 
running  down  through  the  pastures. 

Q.  Do  you  remember  doing  anything  to  his  fish  pole  at  or 
about  that  time?     A.  Yes,  sir. 

Q.  What  did  you  do?     A.  I  broke  it  to  pieces. 

Q.  What  for?  A.  Well,  because  in  the  first  place  I  stumbled 
over  it  and  caught  the  fish  hook  into  my  limb  and  it  aggravated 
me,  excited  me,  and  I  took  it  immediately  without  thought  and 
broke  it  in  several  pieces. 

Q.  What  did  you  do  with  it  after  you  broke  it?  A.  I  don't 
remember. 

Q.  Do  you  recall  whether  or  not  you  hid  it?  A.  I  have  the 
impression  that  I  put  it  in  the  horse  barn,  if  you  call  that  hiding  it. 

Q.  Did  you  have  any  trouble  with  him  in  connection  with  his 
leaving  home  and  going  to  Norwich,  or  which  resulted  in  his 
leaving  home  and  going  to  Norwich  after  that?  A.  I  don't 
understand  the  question. 

Q.  Did  you  have  any  trouble  with  him  after  that  which  re- 
sulted in  his  leaving  home  and  going  to  Norwich?  A.  Directly 
after  that? 

Q.  No,    at   any  period   at   or   about   that   time.     A.  Well,    as 
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regards  his  leaving  at  any  particular  time,  I  couldn't  say  that  it 
was  this  time  that  he  left  for  Norwich.  I  can  say  that  he  left 
for  some  things  that  occurred  between  us  and  went  to  Norwich, 
but  whether  it  was  at  this  time  or  not  I  couldn't  tell  you. 

Q.  Do  you  remember  for  what  he  left?  A.  No,  sir;  I  do 
not. 

Q.  When  did  you  see  him  next  after  he  left  for  Norwich?  A. 
I  can't  recall. 

Q.  Do  you  remember  where?     A.  Where  I  saw  him  after? 

Q.  After  he  left  for  Norwich  that  time.  A.  I  couldn't 
positively  state,  sir,  the  next  meeting;  no,  sir. 

Q.  Do  you  recall  whether  it  was  in  your  house  or  not?  A. 
No,  sir. 

Q.  Do  you  recall  an  occurrence  in  the  front  room  of  your 
house  in  which  you  and  Bert  were  engaged?  A.  The  front  room 
of  the  house;  I  don't  recall;  no,  sir. 

Q.  Do  you  recall  upstairs  in  the  house  —  in  your  house  —  an 
occurrence  between  yourself  and  Bertram?  A.  It  was  upstairs 
in  the  room,  —  I  thought  you  meant,  —  what  we  call  the  front 
room  is  the  best  room  in  the  house. 

Q.  "What  was  said,  or  what  was  it  that  occurred  upstairs  in 
the  house?  A.  I  came  home  one  night  after  he  had  been  away 
two  or  three  or  three  or  four  days,  more  or  less,  and  I  inquired 
whether  he  was  at  home;  I  don't  remember  what  led  me  to 
make  that  inquiry,  but  I  seemed  to  have  an  impression  that  he 
was  at  home;  I  know  that  he  had  left  home  because  of  some 
trouble  that  we  had,  and  when  I  found  that  he  was  home  I  went 
upstairs  to  interview  him. 

Q.   How  old  was  he  at  that  time?     A.   I  couldn't  tell  you,  sir. 

Q.  You  went  upstairs.  What  took  place?  A.  He  drew  a 
revolver  on  me  as  I  entered  the  room. 

Q.  Where  was  he?     A.  In  bed. 

Q.  What  time  of  day  was  this,  if  it  was  the  daytime?  A.  It 
was  not  in  the  daytime;  it  was  in  the  evening. 

Q.  Whether  you  had  any  light  with  you  or  not?  A.  I  had  a 
lantern;  yes,  sir. 

Q.  You  said  he  drew  a  revolver.  Will  you  go  on  and  tell 
what  you  or  he  did?  A.  He  drew  a  revolver,  and  as  he  drew 
the  revolver  I  jumped  and  grabbed  it,  and  we  had  a  tussle. 

Q.  Where  did  you  grab  him?  A.  I  grabbed  the  revolver  just 
under  the  hammer,  just  as  the  hammer  came  down. 

Q.  Did  you  receive  any  injury  upon  that  occasion?  A.  I  did; 
yes,  sir. 
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Q.  Where?  A.  On  my  left  hand  here  [indicating];  the  scar 
remains  there. 

Q.  From  what  did  you  receive  that  injury?  A.  From  the 
revolver. 

Q.  What  part  of  it?     A.  The  hammer. 

Q.  The  hammer  of  the  trigger?     A.  Yes,  sir,  —  the  hammer. 

Q.  What  else  was  done  there  in  the  front  room?  A.  We  had 
a  scuffle,  as  I  say,  and  in  our  scuffle  the  lantern  was  overturned, 
and  I  overpowered  him  and  took  the  revolver  away  from  him, 
and  my  wife  screamed,  so  when  I  took  the  revolver  away  from 
him  I  had  nothing  else  to  do  but  to  turn  my  attention  to  put 
the  fire  out,  and  I  did  it,  and,  as  I  said,  he  ran  downstairs  and 
ran  outdoors. 

Q.  Was  he  dressed  or  not?  A.  I  couldn't  say  for  sure  whether 
he  was  or  not. 

Q.  What  did  you  do  when  he  ran  outdoors?  A.  As  soon  as  I 
put  the  fire  out,  which  occupied  a  minute  or  so  —  it  wasn't  a  bad 
fire  —  I  followed  him  to  the  rear  door,  with  the  revolver  in  my 
hand,  and  as  I  came  to  the  door,  of  course  the  light  in  our  door 
showed  him  to  me,  he  was  in  the  darkness  below,  there  was  a 
valley  which  he  had  to  go  through,  and  I  fired  into  the  air  —  he 
called  me  names,  —  I  won't  repeat  the  names  unless  you  wish  to 
have  me,  —  and  I  fired  the  revolver  into  the  air. 

Q.  He  was  calling  you  names,  you  say?     A.  Yes,  sir. 

Q.  How  many  times  did  you  fire  the  revolver?  A.  I  emptied 
the  revolver,  —  whether  it  was  four  or  five  charges  I  couldn't 
say. 

Q.  What  sort  of  a  night  was  that,  Mr.  Spencer,  do  you  re- 
member? A.  It  was  so  dark  that  you  could  see  nothing  at  all 
without  a  light. 

Q.  Do  you  know  what  season  of  the  year  it  was?  A.  I 
wouldn't  want  to  put  it  under  oath,  but  I  think  in  the  fall  of  the 
year,  —  if  I  was  put  under  oath  on  it,  —  it  wasn't  the  winter 
time,  I  am  quite  sure. 

Q.  Do  you  recall  what  the  weather  was?  A.  I  don't;  no,  sir, 
to  be  positive  about  it. 

Q.  Whether  rainy  or  clear,  do  you  remember?  A.  I  have  the 
impression  it  was  weather  similar  to  this  that  we  have  to-day; 
that  is  my  impression. 

Q.  Did  you  know  where  Bert  went  that  time?  A.  Yes, 
sir. 

Q.  Where?     A.  To  the  house  of  Clark  Standish. 
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Q.  From  there  where  did  he  go,  Mr.  Spencer?  A.  Couldn't 
tell  you,  sir;  I  have  no  recollection. 

Q.  How  long  was  he  gone?     A.  I  couldn't  tell  you. 

Q.  Do  you  recall  whether  he  returned  to  live  at  home  again 
after  that?     A.  I  think  he  did. 

Q.  How  long  did  he  live  at  the  home  when  he  had  returned? 
A.  I  couldn't  tell  you.  The  boys  was  into  scrapes  and  out  of 
scrapes,  and  had  difficulties  with  me  quite  often,  and  as  regards 
dates,  I  have  no  way  of  telling. 

Q.  Do  you  recall,  Mr.  Spencer,  anything  in  connection  with 
Bertram's  taking  laudanum?     A.  Yes,  sir. 

Q.  What  do  you  remember  of  that  occurrence?  A.  I  re- 
member being  —  I  can't  say  whether  I  was  called  on  or  whether 
I  came  home  and  found  that  he  had  taken  laudanum  for  the 
purpose  of  committing  suicide.  I  was  asked  by  our  family 
physician  to  assist  in  walking  him  about  the  room.  This  was  in 
the  night-time;  it  was  probably  at  my  return  home  from  the 
store. 

Q.  Did  you  ever  have  any  conversation  with  Bert  in  regard  to 
his  shooting  at  a  man  named  Charles  Pitcher?  A.  Not  very 
much;  I  know  that  he  did  that;  I  am  not  sure  just  who  told 
me,  whether  his  mother  or  himself  I  can't  say;  I  knew  about 
it. 

Q.  You  don't  remember?  A.  I  don't  remember  the  par- 
ticulars. 

Mr.  Callahan.  You  don't  remember  about  his  telling  you, 
whether  he  did  or  not;  that  may  be  stricken  out  as  far  as  it  has 
gone. 

Q.  Do  you  recall  anything  in  connection  with  Bert's  being 
found  in  the  roadway  bound  hand  and  foot  at  a  youthful  age? 
A.   I  remember  that  he  was,  yes,  sir. 

Q.  Did  you  ever  have  any  talk  with  him  about  that?  A. 
Why,  I  questioned  him  somewhat. 

Q.  What  did  he  tell  you  about  that?  A.  He  told  me  that  he 
was  bound  and  gagged  and  left  by  the  side  of  the  road. 

Q.  Did  he  say  for  how  long?  A.  I  think  so,  yes,  sir;  he  said 
Several  hours;  I  can't  tell  you  just  the  number  of  hours.  I 
know  it  was  quite  a  number  of  hours  that  he  was  there. 

Q.  Did  he  say  whether  it  was  in  the  night-time  or  in  the  day- 
time?     A.  In  the  night-time. 

Q.  Do  you  remember  a  punishment  which  you  administered 
to    him    while   a    man   named   P>nest    L.   Lattimer  was    at   your 
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house?  A.  I  don't  recall,  sir,  any  particular  punishment  at  that 
time. 

Q.  Do  you  remember  taking  him  down  back  of  the  house  at 
some  time  or  other  and  ordering  him  to  cut  some  sticks?  A. 
Yes,  sir. 

Q.  What  kind  of  sticks?     A.  Hickory. 

Q.  How  many?     A.  Two  or  three. 

Q.  What  did  you  do  with  them?     A.  I  applied  them  to  him. 

Q.  W'hether  or  not  you  had  a  revolver  with  you  at  that  time? 
A.  I  think  I  did. 

Q.  What  did  you  do  with  your  revolver?  A.  I  laid  it  on  my 
coat  —  yes,  on  my  coat  by  the  side  of  him,  near  him. 

Q.  Did  you  say  anything  to  him  about  the  revolver?     A.  Yes. 

Q.  What?  A.  I  told  him  if  he  made  any  outcry  —  I  told  him 
I  was  going  to  give  him  the  severest  punishment  of  his  life;  I 
told  him  that  he  needn't  make  any  fuss  about  it;  if  he  made 
too  much  fuss  I  would  shoot  him. 

Q.  Do  you  recall  whether  Mr.  Lattimer  was  at  your  house  at 
that  time?     A.  I  do  not;  no,  sir. 

Q.  Do  you  remember  anything  which  occurred  while  you 
had  some  men  in  the  yard  engaged  in  digging  a  ditch?  A.  Yes, 
sir. 

Q.  What  occurred  —  first,  I  will  ask  you  how  long  ago,  as  near 
as  you  can  remember,  was  that?  A.  Well,  I  should  say  it  was 
somewhere  in  the  neighborhood  of  ten  or  twelve  years,  somewhere 
like  that. 

Q.  What  occurred  then,  Mr.  Spencer?  A.  I  was  having  a 
ditch  dug;  I  had  some  men  employed  to  do  the  work.  I  was  in 
the  house  at  this  particular  incident,  and  as  I  came  out  Bertram 
was  telling  some  story,  or  talking  with  the  men  —  they  were  not 
working.  I  says,  "Come  on  boys!  More  work  and  less  play," 
and  got  about  my  business,  worked  around  what  is  —  the  ditch 
was  here  [indicating]  for  instance;  I  was  about  to  go  around  the 
corn  crib,  and  I  went  about  my  business.  As  I  was  cutting  a 
piece  of  tin  for  a  gutter,  I  looked  up  and  Bertram  was  coming  — 
my  attention  was  called  to  him  by  his  coming  at  me  and  calling 
me  names  with  his  shovel  raised,  and  he  would  smash  my 
damned  brains  out. 

Q.  Do  you  recall  who  was  present  upon  that  occasion?  A. 
I  might  add  to  this  expression  that  he  made,  that  I  was  always 
in  the  way.     Mr.  Carpenter  was  there. 

Q.  Mr.  Carpenter  was  present?     A.  Yes,  sir. 

Q.  What  is  his  full  name?     A.  Mr.  Benjamin  F.  Carpenter. 
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Q.  Of  Lebanon,  Connecticut?     A.  Lebanon,  Connecticut. 

Q.  Is  that  the  Mr.  Carpenter  who  was  called  as  a  witness  in 
this  case?     A.  Yes,  sir. 

Q.  When  Bert  made  that  attack  upon  you  with  the  shovel  did 
you  notice  particularly  his  looks  or  his  manner?     A.  Yes. 

Q.  Either  before  or  after  the  raising  of  the  shovel?  A.  Before 
and  after,  both;  that  is,  as  he  was  approaching  and  in  his 
attitude  of  striking. 

Q.  What  did  you  see  of  his  appearance  and  manner  at  that 
time?  A.  Why,  his  features  were  distorted,  his  eyes  were  bulging 
and  he  was  in  a  very  excited  state.  The  saliva  was  running  out 
of  each  corner  of  his  mouth  at  this  time,  this  particular  time. 
He  was  certainly  ferocious  looking.  It  was  the  only  time  in  my 
life  that  I  was  ever  afraid  of  him. 

Q.  Did  anybody  interfere  with  him  when  he  raised  the  shovel 
to  strike  you?     A.   Yes. 

Q.  Who?     A.  Mr.  Benjamin  F.  Carpenter. 

Q.  And  what  did  Mr.  Carpenter  do?  A.  He  grabbed  the 
shovel. 

Q.  What  else  was  then  done  or  said?  A.  That  pretty  nearly, 
as  well  as  I  remember  it,  closed  the  incident.  Mr.  Carpenter 
made  some  remarks  to  him;  just  the  words  he  used  I  could  not 
say. 

Q.  How  did  Bert  act  or  appear,  or  what  did  he  do  after  Mr. 
Carpenter  appeared  and  seized  the  shovel?  A.  He  threw  down 
the  shovel,  as  I  remember  it  —  I  know  he  did  —  threw  down  the 
shovel  and  started  for  the  house.  The  house  was  some  ten 
yards  away.  He  was  cursing  and  throwing  his  hands,  and  he 
went  into  the  house  where  his  mother  was. 

Q.  Where  did  you  stay,  or  where  did  you  go?  A.  I  remained 
outside,  about  my  work. 

Q.  Could  you  hear  him  from  outside,  in  the  house?  A.  Very 
distinctly;  yes. 

Q.  What  could  you  hear?  A.  Swearing  and  cursing,  and  loud 
noises  and  pounding,  and  at  times  it  seemed  as  though  he  was 
smashing  things  up  there.  I  really  didn't  feel  safe  —  I  didn't 
think  it  was  safe  for  me  to  go  in  at  that  time. 

Q.  How  long  did  you  hear  noises  of  that  sort,  — pounding  and 
smashing,  on  the  inside  of  the  house?  A.  Well,  certainly  two 
hours,  if  not  longer;  certainly  two  hours. 

Q.  At  the  time  you  saw  him,  Mr.  Spencer,  with  the  shovel 
raised,  about  to  strike  you,  from  his  appearance  and  manner  what 
would   you   say  as  to   whether  or  not  he  seemed   to  have  any 
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control  of  himself?  A.  I  should  say  that  he  had  no  control  of 
himself. 

Q.  From  his  appearance  and  manner  what  would  you  say  as 
to  whether  or  not  he  knew  what  he  was  doing:?  A.  I  don't  think 
he  realized. 

Q.  Did  you  have  some  words  with  him  after  he  was  married, 
in  connection  with  a  violin,  in  Lebanon,  Connecticut?  A.  Yes, 
sir. 

Q.  Will  you  tell  us  about  that,  Mr.  Spencer?  A.  The  family 
were  eating  at  the  table  —  I  don't  remember  what  meal  it  was  — 
I  think  it  was  dinner  —  and  he  asked  me  if  he  could  take  home 
grandfather's  violin.  I  said  no;  I  didn't  choose  —  I  didn't  care 
to  have  him  do  that;  that  winter  was  coming  on;  he  had  a 
family  now,  coal  to  buy,  and  so  forth,  and  he  had  better  not  take 
it  with  him  at  this  time;  that  it  was  all  to  pieces.  It  was  un- 
glued  pretty  much,  sir,  so  that  it  required  an  outlay  of  the  sum 
of  several  dollars  to  get  it  into  shape  for  use,  and  I  objected  to 
his  taking  it  away;  told  him  I  would  not  give  it  up  for  the 
present.  He  looked  at  me  and  told  me  to  go  to  hell  with  the 
violin,  if  I  wanted  to.  I  said  no  more,  and  that  practically 
closed  the  incident. 

Q.  Was  this  in  your  house  in  Lebanon?     A.  Yes,  sir. 

Q.  What  part  of  the  house?     A.  Dining  room. 

Q.  Who  was  present?  A.  His  wife  and  Mrs.  Spencer,  my 
wife. 

Q.  What  was  his  appearance  and  manner  upon  that  occasion? 
A.  Well,  he  didn't  show  the  excitement  that  I  had  seen  him 
before,  because  I  was  very  calm  myself,  knowing  that  he  was  of 
an  excitable  nature;  but  he  hung  his  head  and  begun  to  tremble, 
like  that,  shaking  his  head  and  his  features  distorted,  and 
nervous,  all  through  the  hour.  He  would  not  speak  to  me  any 
more. 

Q.  For  how  long?  A.  Would  not  speak  to  me  for  several  days, 
for  the  remainder  of  his  visit  at  our  house;  three  or  four  days, 
I  should  say. 

Q.  Whether  you  spoke  to  him  again  before  the  close  of  his 
visit?     A.  I  did;  yes,  sir. 

Q.  What  were  the  circumstances  of  that?  A.  It  was  on  a 
Saturday  afternoon.  I  knew  that  they  were  going  home  that 
day  and  I  am  very  fond  of  baseball,  and  I  was  going  to  a  ball 
game,  and  I  knew  after  I  went  to  the  game  that  I  shouldn't  be 
able  to  see  them  again,  either  his  wife  or  himself,  so  I  bade  them 
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good-by  at  that  time,  and  I  put  out  my  hand  as  the  last  one  to 
speak  to  and  says,  "  Bert,  good-by."  He  was  shaving  at  the 
glass;  no  response  and  didn't  offer  to  shake  hands  or  say  good-by. 
I  went  right  away,  went  out  of  the  house  and  went  to  the  game. 

Q.  Do  you  recall  the  time  that  you  were  having  the  horse 
barn  built  at  your  house?  A.  I  recall  that  I  had  one  built,  yes, 
sir. 

Q.  How  long  ago  was  that?  A.  Oh,  I  wouldn't  want  to  say, 
really;  twelve  to  fifteen  years  or  more.  Fifteen  years,  I  should 
say,  or  more. 

Q.  When  you  were  having  the  horse  barn  built  do  you  re- 
member anything  that  occurred  in  connection  with  your  son 
Bertram?     A.  No,  sir,  I  do  not  —  specially. 

Q.  Do  you  remember  anything  that  occurred  in  connection 
with  his  making  or  attempting  to  make  an  assault  upon  a  man 
named  Sweet?     A.  I  know  of  the  occurrence,  yes,  sir. 

Q.  What  did  you  yourself  see  of  it?  A.  As  I  remember  it, 
nothing.     I  don't  think  I  was  there. 

Q.  You  say  you  don't  think  you  were  there?  A.  I  don't  think 
I  was  there,  no,  sir. 

Q.  Do  you  recall  coming  out  and  finding  Bertram  there  while 
the  men  were  digging  a  cellar  for  the  horse  barn?  A.  I  don't 
recall,  no,  sir. 

Q.  Do  you  recall  who  the  men  were  that  dug  the  cellar  of  the 
horse  barn  for  you?  A.  Xo,  sir.  I  couldn't  tell  you  who  did 
the  work. 

Q.  Do  you  know  whether  or  not  Clark  Standish  was  one  of 
them?     A.  I  could  not  tell  you. 

Q.  Are  you  acquainted  with  Clark  Standish  of  Lebanon,  Con- 
necticut?    A.  Yes,  sir. 

Q.  Do  you  know  whether  or  not  a  man  named  Sweet  was  one 
of  the  men?     A.  I  do  not  remember. 

Q.  Do  you  remember  anything  about  his  stealing  a  knife  or 
his  telling  you  about  his  stealing  a  knife?     A.  I  don't  recall  it. 

Q.  From  the  store  of  N.  C.  Barker?     A.  I  don't  recall  it. 

Q.  Do  you  recall  punishing  him  in  connection  with  his  stealing 
a  knife?     A.  I  don't  remember,  no,  sir. 

Q.  What  was  your  father's  name,  Mr.  Spencer?  A.  William 
L.  Spencer. 

Q.  And  where  did  he  live?     A.  At  what  period  of  life? 

Q.  During  the  latter  years  of  his  life?  A.  He  was  in  an  insane 
asylum. 
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Q.  In  what  city?     A.  Middletown,  Connecticut. 

Q.  Is  that  a  State  insane  asylum?     A.  Yes,  sir. 

Q.  In  Connecticut?     A.  Yes,  sir. 

Q.  Did  he  die  there?     A.  He  did,  sir. 

Q.  When?     A.  I  can't  tell  you  the  date. 

Q.  Where  did  he  live  before  he  went  to  Middletown?  A.  He 
lived  with  me  some  of  the  time  and  his  half  brother  Everett 
Spencer  and  his  half  brother  W.  K.  Spencer. 

Q.  What  was  his  condition  during  the  latter  years  of  his  life? 
His  mental  condition?     A.  His  mind  was  unbalanced. 

Q.  For  how  long  a  time,  should  you  say?  A.  Why,  to  my 
certain  knowledge,  two  or  three  years. 

Q.  And  before  that?  A.  Well,  as  I  can  look  at  it  now,  I  could 
see  that  he  done  things  that  were  not  of  a  sound  mind  previous 
to  that,  but  did  not  realize  until  within  two  or  three  years  of  his 
death  —  of  his  confinement  —  that  he  was  insane. 

Q.  For  how  many  years  did  he  do  those  things?  A.  Oh,  I 
should  say  ten  years. 

Q.  What  was  your  grandfather's  name  on  your  father's  side? 
A.  Ambrose  Spencer. 

Q.  Did  your  father  ever  tell  you  anything  about  your  grand- 
father?    A.  Yes,  sir. 

Q.  What?  A.  That  he  had  insane  spells  —  fits,  as  he  called 
them;  at  times  had  uncontrollable  temper  —  speaking  of  it  in 
rather  a  casual  way. 

Q.  Did  anybody  ever  tell  you  anything  about  your  grand- 
father Ambrose  Spencer?  A.  I  do  not  recollect  that  they  did, 
no,  sir. 

Q.  Do  you  yourself  recall  Ambrose  Spencer?     A.  Yes,  sir. 

Q.  What  do  you  recall  of  him?  A.  I  recall  going  there  one 
time  when  I  was  a  boy  of  six  or  eight  years  old  or  thereabouts 
with  my  father. 

Q.  What  was  your  mother's  name?     A.  Mary  Hughes. 

Q.  Her  maiden  name  was  Hughes,  was  it?     A.  Yes,  sir. 

Q.  Whether  or  not  she  married  a  man  named  Date?  A.  She 
did,  yes,  sir;  her  first  husband. 

Q.  Did  she  subsequently  marry  William  L.  Spencer?  A.  She 
did,  yes,  sir. 

Q.  Is  she  now  dead?     A.  She  is,  yes,  sir. 

Q.  Where  did  she  die?  A.  She  died  in  —  I  think  they  call 
it  the  town  of  Sprague;  the  village  near  by  was  Baltic  —  near 
by  where  she  died.     I  think  it  is  in  the  town  of  Sprague. 

Q.  Do  you  remember  your  mother?     A.  Yes,  sir. 
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Q.  What  was  her  mental  condition?  A.  Well,  she  was  silly 
at  times  and  cunning  at  times,  in  her  latter  days. 

Q.  How  old  was  she  when  she  died?     A.  I  think  forty-three. 

Q.  You  say  silly  and  cunning.  From  what  facts  that  you  re- 
call do  you  draw  that  inference?  A.  I  know  that  she  was  very 
fond  of  sweets  and  that  she  would  at  times  go  into  the  pantry 
and  secrete  something  under  her  apron  or  somewhere  about  her 
and  go  into  her  bedroom  and  sit  down  and  eat  them,  as  though 
she  had  no  right  to  have  them,  or  something  like  that. 

Q.  Was  there  any  occasion  for  her  secretiveness  in  taking 
them?    A.  Xo,  sir;  no,  there  was  no  reason  for  it,  no  good  reason. 

Q.  How  was  her  speech,  or  how  did  she  talk?  A.  She  was 
rambling  in  her  talk  —  speech  —  at  times. 

Q.  For  how  many  years  before  her  death  did  you  notice  these 
different  symptoms  about  her?  A.  Well,  I  didn't  realize  it  until 
the  last  year  or  two;  I  was  only  twelve  years  when  she  died  — 
twelve  years  old. 

Q.  Did  you  know  David  B.  Date?     A.  Yes,  sir. 

Q.  Where  did  he  live?     A.  North  Franklin. 

Q.  Connecticut?     A.  Connecticut. 

Q.  Is  that  near  Lebanon?     A.  Yes,  sir. 

Q.  What  relation  was  David  B.  Date  to  you?    A.  Half  brother. 

Q.  Is  he  now  dead?     A.  Yes,  sir. 

Q.  And  what  did  he  die  of?  A.  I  could  not  tell  you  what  he 
died  with;  I  don't  know. 

Q.  Did  you  notice  anything  about  his  mental  condition?  A. 
Very  erratic  in  many  ways  and  always  scheming. 

Q.  Anything  else?  A.  Well,  he  had  —  thought  he  had  —  an 
inventive  mind;  he  thought  he  was  an  inventor;  did  have  one  or 
two  things  patented,  which  was  a  perfect  failure. 

Q.  Did  he  have  any  ideas  about  wealth?  A.  Yes,  he  was 
always  going  to  be  rich,  —  always  going  to  be  worth  lots  of 
money. 

Q.  Was  there  anything  else  about  his  conduct  or  manner  that 
you  noticed  that  was  peculiar?  A.  Why,  he  was  quite  a  talker, 
as  we  speak  of;  he  would  always  have  some  great  scheme  on,  his 
main  object  being  to  get  money  under  false  pretences. 

Q.  Did  you  know  Helen  Date  Tiffany  or  Helen  A.  Tiffany  who 
was  in  the  Worcester  State  Hospital?    A.  I  did  know  her,  yes. 

Q.  What  relation  was  she  to  you?  A.  Well,  she  was  my  aunt, 
or  half  sister,  —  she  was  my  mother's  child  by  her  first  husband. 

Q.  She  was  your  half  sister?     A.   Half  sister,  yes. 

Q.   Did  you  know  anything  about  her  mental  condition  before 
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she  went  to  the  Worcester  Asylum  for  the  insane?  A.  I  did  not; 
no,  sir. 

Q.  What  is  the  state  of  your  own  health,  Mr.  Spencer?  A. 
Not  very  good. 

Q.  In  what  respect?  A.  Well,  I  have  a  run-down  system,  very 
nervous  and  excitable,  don't  sleep  well. 

Q.  You  say  you  don't  sleep  well  —  A.  I  have  a  good  many 
headaches,  —  headaches  severe  and  often. 

Q.  For  how  many  years  have  you  been  in  that  state?  A.  Oh, 
fifteen  sure. 

Q.  Did  you  at  some  time  conduct  a  store  in  Lebanon,  Connecti- 
cut?    A.  Yes. 

Q.  A  country  store?     A.  Yes. 

Q.  By  the  way,  is  Lebanon  a  large  metropolitan  place?  A. 
Not  what  you  would  call  a  large  place;  no,  sir;  a  country  village. 

Q.  Was  your  store  the  largest  there?     A.  Said  to  be,  yes. 

Q.  How  many  others  were  there?  A.  Well,  at  the  beginning 
of  my  business  career  there  were  two.  At  the  end  there  was 
one. 

Q.  Besides  your  own?     A.  Yes. 

Q.  Why  was  it  that  you  punished  Bertram  so  severely?  A. 
Well,  for  disobedience  and  willfulness  and  his  ferocious  temper, 
—  it  seemed  to  be  the  only  way  to  control  him,  to  me  at  that 
time. 

Q.  What  effect,  if  any,  upon  his  subsequent  conduct  did  that 
punishment  have? 

Mr.  Callahan.     Wait  a  moment.     I  object  to  that. 

The  Court.  It  is  competent  for  him  to  state  how  he  ap- 
peared after  he  was  punished,  but  I  do  not  think  that  this  wit- 
ness is  able  to  state  what  effect  they  had  on  him  except  so  far 
as  he  may  have  appeared  afterwards. 

Q.  What  was  his  conduct  subsequent  to  these  punishments? 
A.  Sullen. 

Q.  Was  there  any  change  between  his  conduct  before  and 
after,  with  reference  to  disobedience  and  willfulness  for  which 
you  said  you  punished  him?     A.  Not  very  much. 

Q.  Was  there  anything  else  that  you  noticed?  A.  Immedi- 
ately after  —  he  wouldn't  do  the  same  thing  immediately  after, 
but  soon  afterwards  he  would  perhaps  do  the  same  thing  and 
even  worse. 

Mr.  Stapleton.     You  may  inquire. 
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Cross-examination. 

Q.  (by  Mr.  Callahan).  A  very  few  questions,  Mr.  Spencer. 
How  old  was  your  father  when  he  died?  A.  I  couldn't  tell  you 
exactly,  but  over  eighty. 

Q.  And  he  was  in  the  asylum  some  months,  some  six  or  seven 
months?  A.  I  think  more  than  that;  I  couldn't  say  positively; 
yes,  sir,  some  several  months. 

Q.  Whatever  you  really  think,  Mr.  Spencer.  A.  Well,  sev- 
eral months. 

Q.  And  for  some  two  years,  perhaps  more,  before  he  was  put 
into  the  asylum  he  showed  this  mental  change?  A.  Decidedly 
showed  it;  yes,  sir. 

Q.  Was  Ambrose  your  grandfather?  Have  I  that  right,  — 
Ambrose  Spencer?     A.  Yes. 

Q.  He  was  your  grandfather?     A.  Yes. 

Q.  How  old  was  he  when  he  died?     A.  I  couldn't  tell  you. 

Q.   About  how  old?     A.  I  don't  know  how  old. 

Q.  About  some  ninety  odd,  you  have  heard?  A.  An  old  man; 
I  couldn't  remember  whether  it  was  seventy,  eighty  or  ninety; 
no,  sir. 

Q.  Of  course  you  weren't  alive  and  you  don't  remember  when 
he  died,  do  you?     A.  No,  sir. 

Q.  W  ell,  let  me  ask  you  whether  you  ever  heard  he  was  ninety 
or  over?     A.  No,  sir. 

Q.  You  heard  he  was  a  very  old  man?  A.  An  old  man;  yes, 
sir. 

Q.  Did  you  ever  hear  that  he  died  of  senile  dementia,  that  is, 
that  his  mind  broke  down  from  old  age;  did  you  ever  hear  that? 
A.   Xo,  sir. 

Q.  When  did  you  begin  your  business  career  in  Lebanon,  Mr. 
Spencer?     A.  Round  '84,  I  think. 

Q.  As    a    merchant?     A.  Yes. 

Q.   And  continued  in  that  business  until  when?     A.   1903. 

Q.   Ran  a  general  country  store?     A.   General  merchandise. 

Q.  You  and  your  family  had  always  lived  together  there  in 
one  household?     A.  Yes. 

Q.  Have  you  taken  part  in  public  affairs  in  Lebanon?  A. 
Not  very  much;  no,  sir. 

Q.  To  some  extent?     A.  Not  any. 

Q.  ^  on  have  been  somewhat  interested  in  church  connections? 
A.  Yes,  sir. 


456  TRIAL  OF  BERTRAM   G.  SPENCER. 

Q.  And  are  a  member  of  the  Congregational  church  of  Leb- 
anon?    A.  Yes,  sir. 

Q.  And  you  are  now  the  superintendent  of  the  Sunday  school? 
A.  I  am  not;  no,  sir. 

Q.  You  were  up  to  when?     A.  Up  to  two  weeks  ago. 

Q.  When  were  you  chosen  for  that  place?     A.  January,  1911. 

Q.  Of  this   year?     A.  Yes. 

Q.  January  of  this  year;  and  you  have  severed  that  connec- 
tion within  the  last  two  weeks?     A.  Yes,  sir. 

Q.  I  take  it,  Mr.  Spencer,  that  when  these  punishments  were 
inflicted  on  Bertram  you  tried,  at  least,  to  govern  yourself  as 
a  Christian  father  trying  to  bring  up  your  boy  in  a  Christian 
way?  A.  I  couldn't  say  that,  sir;  I  was  not  a  Christian  man 
until  later  years. 

Q.  You  are  now  a  Christian  man?     A.  I  try  to  be. 

Q.  Trying  to  be?     A.  Yes,  sir. 

Q.  In  inflicting  punishment  you  were  simply  striving  to  cor- 
rect the  boy  and  make  him  —     A.  Obedient. 

Q.  You  never  intended,  of  course,  to  shoot  the  boy  at 
any  time?     A.  No,  sir. 

John  Joseph  Landers.  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Stapleton).  What  is  your  name,  Mr.  Landers? 
A.  John  Joseph  Landers. 

Q.  Are  you  an  inmate  of  the  State  Farm  at  Bridgewater  at 
the  present  time?     A.  Yes,   sir. 

Q.  You  are  serving  there,  are  you,  under  sentence  of  the  court? 
A.  Yes,  sir. 

Q.  For  intoxication.  How  old  are  you,  Mr.  Landers?  A. 
Fifty-eight. 

Q.  Where  did  you  live  before  you  went  to  Bridgewater?  A. 
My  home  is  supposed  to  be  in  Chicopee. 

Q.  How  long  have  you  lived  there?     A.  Over  fifty-two  years. 

Q.  Were  you  serving  in  the  Hampden  County  jail  here  before 
you  went  to  Bridgewater?     A.  Yes,  sir. 

Q.  For  drunkenness?     A.  Vagrancy. 

Q.  And  did  you  while  there  act  as  a  watchman  over  Bertram 
G.  Spencer?     A.  For  a  while. 

Q.  For  how  long?     A.  Probably  a  month  or  so. 

Q.  What  did  you  notice  about  him,  Mr.  Landers,  while  you 
were  watching  over  him  — 
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Mr.  Swift.     What  is  the  date? 

Q.  When  was  this,  Mr.  Landers?  A.  I  was  sentenced  in 
June;  I  served  until  September. 

Q.  During  what  period  did  you  have  charge  watching  over 
Spencer? 

Mr.  Callahan.     What  year? 

Mr.  Stapleton.     1911. 

The  Witness.  From  the  time  I  came  in  until  I  went  out, 
the  11th  of  September,  I  believe. 

Q.  That  was  this  year,  was  it?     A.  It  was  last  September. 

Q.  He  was  in  a  cell  there,  was  he?     A.  Yes,  sir. 

Q.  Where  did  you  sit,  outside  the  cell?     A.  Yes,  sir. 

Q.  What  did  you  notice  about  him?  A.  Well,  there  was  one 
time  there,  along  the  15th  of  September,  that  he  acted  quite 
wild  there  that  day. 

Q.  What  occurred  on  that  day?  A.  Well,  he  picked  up  the 
spittoon  and  broke  it,  and  broke  the  stool  that  he  had  to  sit 
on  himself,  threw  the  cups  around,  and  the  salt  cellar  and  pep- 
per box,  and  he  threw  his  bedclothes  and  his  own  clothes  all 
around. 

Q.  Had  anything  occurred  just  before  he  did  that?  A.  Well, 
he  complained  of  a  headache. 

Q.  Was  there  anything  in  connection  with  anybody  trying  to 
commit  suicide  at  the  jail?     A.  Yes,  prisoner  105. 

Q.  What  did  you  do?    A.  I  assisted  to  take  him  down. 

Q.  Tried  to  take  down  the  man  who  tried  to  commit  suicide? 
A.  I  did  take  him  down. 

Q.  Did  anybody  help  you  take  down  that  man?     A.  Yes,  sir. 

Q.  Who?     A.  Officer  Jones  and  another  prisoner. 

Q.  And  after  the  man  was  taken  down  where  did  you  go? 
A.   Went  back  on  duty  again,  watching  Spencer. 

Q.  How  far  from  Spencer's  cell  was  it  that  the  man  was  taken 
down  who  tried  to  commit  suicide?  A.  Well,  probably  —  oh, 
Spencer  was  in  cell  114,  and  the  one  that  tried  to  commit  sui- 
cide was  in  105;  probably  the  cells  are  5  feet  or  6  feet  —  I  don't 
know,  maybe  8. 

Q.  Are  they  on  the  same  tier?     A.  Yes,  sir. 

Q.  Did  the  man  who  was  taken  down  who  tried  to  commit 
suicide,  whether  or  not  he  made  any  noise?  A.  A  few  minutes 
before  taking  him  down  he  did. 

Q.  Where  were  you  when  he  made  that  noise?  A.  I  was  right 
in  front  of  114. 

Q.   What  is  114;  that  Spencer's  cell?     A.  Spencer's  cell. 
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Q.  What  was  Spencer  doing?  A.  Had  been  drawing  a  pic- 
ture. 

Q.  On  what?     A.  On  some  paper. 

Q.  When  that  noise  was  made  what  did  he  do,  if  anything? 
A.  Well,  he  threw  his  hand  down  and  jumped  up,  and  said  the 
officers  was  killing  that  man. 

Q.  What  else  did  he  do?  A.  Well,  he  run  back  and  forth  in 
his  cell  and  picked  up  his  spittoon  and  broke  it  and  picked  up  a 
stool  he  used  to  sit  on  and  broke  it;  threw  two  tin  cups  away, 
and  pepper  and  salt. 

Q.  Did  you  say  anything  to  him?  A.  I  told  him  not  to  get 
excited  over  anything  like  that. 

Q.  What  did  he  say?  A.  He  didn't  mind  me;  didn't  pay  no 
attention. 

Q.  How  did  he  look  and  act?  A.  Well,  he  run  from  the 
front  of  his  cell  to  the  back  of  it;  put  out  his  hands  and 
grasped  the  air,  like  that  [illustrating]  and  kept  looking  on  the 
floor. 

Q.  And  how  else  —  how  long  did  he  remain  in  that  condition? 
A.  Well,  I  should  say,  about  fifteen  minutes. 

Q.  And  then  what  did  he  do?     A.  Went  and  laid  on  the  bed. 

Q.  And  what  did  he  do  when  he  lay  on  the  bed?  A.  Well, 
he  started  a-crying. 

Q.  And  how  long  did  he  stay  there?  A.  He  stayed  there  until 
the  next  morning,  so  far  as  I  know. 

Q.  What  time  of  morning  was  it,  should  you  say,  that  the 
man  -=-  that  Spencer  started  up  from  the  table  where  he  was 
drawing?      A.  About  9  o'clock,  I  should  say. 

Q.  And  how  long  were  you  on  duty  after  that?  A.  I  was  on 
duty  until  2  in  the  afternoon. 

Q.  You  say  Spencer  sat  on  the  bed  or  lay  on  the  bed,  cry- 
ing? Did  he  do  anything  else  after  that?  A.  Not  while  I  was 
there. 

Q.  Can  you  describe  any  more  fully  how  he  was  crying?  A. 
Well,  sometimes  you  would  think  he  was  laughing;  then  you 
would  think  again,  he  was  crying. 

Q.  Did  you  notice  anything  in  regard  to  his  trembling  or  his 
shaking?  A.  Yes.  His  hand  trembled;  he  put  it  outside  of 
the  bar  there  and  his  hands  trembled. 

Q.  Were  you  on  duty  there  at  night  at  all?  A.  I  was  for  about 
the  first  two  weeks  he  came  there. 

Q.  And  later  on,  were  you  on  duty  in  the  daytime?  A.  Yes, 
sir;    morning,  until  2  o'clock  in  the  afternoon. 
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Q.  And  did  you  ever  hear  anything  or  notice  anything  in  re- 
gard to  Spencer  talking  in  his  sleep?  A.  He  used  to  talk  in 
his  sleep. 

Q.  How  much;  how  frequently?  A.  Well,  about  every  night 
or  day. 

Q.  Did  you  ever  hear  what  he  said?  A.  I  heard  what  he  used 
to  say,  but  I  couldn't  understand. 

Mr.  Callahax.  Just  a  moment.  I  don't  suppose  that  my 
brother  seriously  claims  that  what  a  man  says  in  his  sleep  is 
evidence. 

Mr.  Stapletox.     It  is  evidence. 

Mr.  Callahax.     Of  anything. 

Mr.  Stapletox.     Evidence  of  his  mental  condition. 

Mr.  Callahax.  It  is  suggested  that  he  said  he  couldn't 
understand,  so  that  it  don't  make  any  difference.  Mr.  Swift 
tells  me  he  said  that.  Mr.  Swift  tells  me  he  couldn't  under- 
stand. 

Mr.  Swift.  Didn't  you  say  you  could  hear  but  didn't  under- 
stand? 

The  Witxess.  Only  once;  that  is  all  I  could  understand. 
One  night  I  understood  what  he  said. 

Q.  You  may  wait  for  a  moment  before  answering  this  ques- 
tion:   "What  did  he  say  at  that  time? 

Mr.  Callahax.     I  object. 

The  Court.     Well,  he  may  answer. 

Q.  Do  you  remember,  Mr.  Landers?  A.  He  said,  "Shoot  me, 
if  you  want  to.     I  don't  care." 

Q.  This  time  that  you  told  about,  when  the  man  tried  to  hang 
himself,  did  he  say  anything  in  regard  to  kneeing  the  man? 
A.   Yes,  sir;  he  made  that  expression. 

Q.  What  did  he  say?  A.  He  said,  "They  are  putting  their 
knees   on   him." 

Q.  Anything  else?  A.  Well,  he  wanted  to  get  out  and  take 
them  off.     He  said,  "Let  me  out;  I'll  take  him  off." 

Q.  Do  you  remember  whether  he  said  anything  in  connection 
with  Bridgewater?     A.  Yes,  he  mentioned  Bridgewater. 

Q.  What  did  he  say?  A.  He  said  they  used  to  do  it  in  Bridge- 
water. 

Q.  Did  you  say  anything  to  him  in  reply  to  that?  A.  I  told 
him  that  they  wasn't  hurting  the  man. 

Q.  And  how  did  he  act  when  you  told  him  that,  or  how  did  he 
appear?  A.  It  didn't  seem  to  make  any  difference  that  I  spoke 
to  him. 
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Q.  Did  he  say  anything  to  you  in  regard  —  did  you  hear  him 
make  any  complaints  in  regard  to  headaches  at  the  jail?  A.  Yes; 
he  complained  quite  often  of  headache. 

Q.  And  how  did  he  act  when  he  made  those  complaints? 
A.  Well,  he  was  very  moody;  he  wouldn't  read  a  paper  or  talk 
to  you. 

Cross-examination. 

Q.  (by  Mr.  Callahan).  Do  you  think  you  heard  him  say, 
"Shoot  me  if  you  want  to"  one  night?     A.  I  heard  him  say  it. 

Q.  You  heard  him  say  that?     A.  Yes,  sir. 

Q.  And  when  you  say  he  was  asleep;  you  don't  know  whether 
he  was  asleep  or  not,  not  being  in  the  cell  yourself?  A.  He  was 
in  bed. 

Q.  What?  A.  He  would  go  to  bed;  I  don't  know  whether  he 
was  asleep  or  not. 

Q.  No,  you  couldn't  tell  whether  the  man  was  asleep  or  not. 
What  time  was  that  that  he  made  that  remark,  what  time  of 
your  service  of  sentence?  A.  Some  time  before  10  o'clock  at 
night. 

Q.  I  mean  during  your  term  of  sentence,  what  time  was  it? 
Was  it  in  the  early  part  or  the  late  part?     A.  The  month? 

Q.  Yes.     A.   About  the  last  days  of  August. 

Q.  The  last  days  of  August?     A.  Yes,  sir. 

Q.  That  was  the  only  time  you  ever  heard  him  say  anything 
or  appear  to  say  anything  in  bed?     A.  That  I  could  understand. 

Q.  On  September  15,  at  the  time  of  this  attempt  to  commit 
suicide,  you  saw  him,  Mr.  Landers,  break  a  stool?  A.  Yes, 
sir. 

Q.  That  he  had  there  to  sit  on?     A.  Yes,  sir. 

Q.  And  then  take  up  a  cuspidor  and  dash  it  to  pieces?  A. 
Yes,  sir. 

Q.  And  take  the  bedclothes  and  tear  them  and  throw  them 
around?     A.  He  didn't  tear  them,  he  threw  them  around. 

Q.  He  threw  them  around;  he  was  in  a  frenzy?  A.  I  should 
say  so. 

Q.  Excited?     A.  I  should  say  so. 

Q.  Running  up  and  down  the  cell  with  his  hands  out  like  this? 
A.  Yes. 

Q.  Reaching  for  things  to  destroy,  and  shouting?  A.  Some- 
times he  would. 

Q.  I  mean  during  the  frenzy.  A.  Yes,  sometimes;  sometimes 
he  would. 
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Q.  In  the  corner  of  his  cell  was  a  wooden  table,  was  there  not? 
A.  About  the  centre  of  the  cell. 

Q.  On  the  wooden  table  were  books?     A.  Yes,  sir. 

Q.  Magazines?     A.  Yes,  sir. 

Q.  Photographs  of  his  relatives?     A.  They  were  on  the  wall. 

Q.  And  some  on  the  table,  weren't  they,  leaning  against  the 
wall?     A.  Probably. 

Q.  Yes;  drawing  utensils  that  were  there?     A.  Yes. 

Q.  For  his  use  and  service;  and  they  all  escaped  the  frenzy, 
didn't  they?     A.  Yes,  sir. 

Mr.  Callahan.     That  is  all. 

Re-direct  Examination . 

Q.  (by  Mr.  Stapletox).  From  his  looks,  appearance  and 
manner,  Mr.  Landers,  whether  he  seemed  to  be  feigning  or  other- 
wise? 

Mr.  Callahax.  Well,  I  don't  think  this  man  is  an  expert  on 
the  subject. 

The  Witxess.     I  — 

The  Court.  Wait  a  moment.  You  need  not  answer  that 
at  present.  I  think  that  is  a  question  for  the  jury  to  deter- 
mine. 

Mr.  Stapletox.  I  agree  that  it  is,  but  I  think  they  are  en- 
titled to  the  enlightenment  of  testimony  upon  his  appearance. 

The  Court.  I  think  it  is  competent  for  the  witness  to  state 
anything  and  everything  which  he  is  able  to  concerning  the  de- 
fendant's conduct  and  appearance  on  that  occasion,  and  when 
he  has  done  that  it  seems  to  me  that  it  is  for  the  jury  to  say 
whether  it  was  real  or  feigned. 

Mr.  Stapletox.     It  is  excluded,  then,  is  it,  your  Honor? 

The  Court.     Yes. 

Mr.  Stapletox.  I  would  make  no  strenuous  objection  if  the 
same  ruling  applied  to  both  sides.  It  is  on  that  account  I  do  not 
take  an  exception. 

The  Court.  I  shall  not  allow  the  witnesses  on  the  other  side. 
It  is  a  poor  rule  that  does  not  work  both  ways,  and  it  seems  to 
me  it  is  equally  incompetent  for  any  witness,  no  matter  who  calls 
him  — 

Mr.  Callahax.  We  may  offer  evidence  —  we  think  it  will  be 
competent  when  we  do  —  of  what  is  and  is  not  an  act  of  insanity. 

The  Court.  I  am  now  referring  to  testimony  coming  from 
non-experts. 
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Mr.  Stapleton.     From  non-experts? 

The  Court.     Yes. 

Mr.  Stapleton.     That  will  do,  Mr.  Landers. 

[Conference  between  the  Court  and  counsel.] 

The  Court.     Let  the  officers  now  be  sworn. 

The  officers  were  sworn  to  take  charge  of  the  jury,  and  the 
court  at  11.55  a.m.  adjourned  to  Monday  morning,  November 
20,  1911,  at  9.30. 
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SEVENTH   DAY. 

Monday,  November  20,  1911. 

The  court  came  in  at  10  a.m.  The  jury  was  polled  and  the 
prisoner  responded  to  the  calling  of  his  name. 

R.   P.   M.   Ames  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Stapleton).  What  is  your  name?  A.  R.  P.  M. 
Ames. 

Q.  You  are  a  doctor?     A.  Yes,  sir. 

Q.  Xow,  some  time  ago  was  your  house  on  Seventh  Street 
entered?     A.  Yes,  sir. 

Q.  When  was  that,  Doctor?  A.  That  was  on  the  night  of 
June  24,  190S. 

Q.  And  what  is  your  number  on  Seventh  Street?     A.  26. 

Q.  And  what  time  was  it  entered,  Doctor?  A.  Well,  I  couldn't 
answer  as  to  the  exact  time,  but  I  should  judge  in  the  vicinity 
of  —  when  the  goods  were  taken,  in  the  vicinity  of  half -past  12 
to  1  o'clock. 

Q.  Xow,  did  you  notice,  after  you  had  missed  the  goods,  the 
condition  of  a  hatchway  in  the  rear  of  the  house?     A.  Yes,  sir. 

Q.  What  was  it?  A.  It  was  a  double  hatchway,  two  doors, 
and  the  north,  or  left-hand  door,  was  ripped  off  at  one  of  the 
hinges,  and  the  overlapping  piece  that  comes  over  the  door, 
the  other  door,  was  torn,  and  the  whole  thing  had  an  appear- 
ance as  though  a  crowbar,  a  jimmy,  had  been  put  under  it  and 
pried  off. 

Q.  Had  the  house  been  entered  that  way,  or  do  you  know? 
A.  I  presume  it  had. 

Mr.  Swift.  I  think  that  ought  to  be  stricken  out,  your 
Honor. 

Mr.  Stapleton.     All  right;    it  may  be. 

The  Witness.  I  later  found  a  curtain  screen,  a  screen  door, 
which  is  inside  the  hatchway  at  the  foot  of  six  or  seven  steps, 
that  was  cut  out  so  that  a  hand  could  be  put  in  there  and  un- 
fasten the  lock,  bolt. 

Q.  What  was  taken  from  your  house,  Doctor?  A.  A  great 
number   of   things.      Rings,   watches,    various   kinds   of  jewelry, 
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silverware,  knives,  forks,   spoons,  soup  ladles,   cake  dishes,   and 
all  sorts  of  stickpins,  and  a  shoe,  a  lady's  shoe. 

Q.  What  kind  of  shoe,  an  old  shoe  or  a  new  shoe?  A.  A  high 
shoe,  new  shoe,  button  shoe. 

Q.  One  shoe?     A.  One. 

Q.  What  else?  A.  I  have  a  list  of  those  things  at  home,  but 
that  —  I  guess  that  covers  it,  all  right.     The  cash,  pocketbook. 

Q.  Whether  —  were  there  any  articles  of  jewelry  or  articles 
of  value  which  were  not  taken?  A.  Yes.  Some,  was  found  after- 
wards; yes. 

Q.  What?  A.  Opera  glasses  and  solid  silverware  that  had 
been  stowed  away  some  time  before  this  and  overlooked.  We 
thought  at  first  that  they  had  been  taken  with  the  other  goods. 

Q.  You  spoke  of  silver  being  taken;  was  that  —  what  was 
that;  solid  silver?  A.  Most  of  it  was,  and  some  of  it  was  plated 
ware. 

Q.  Was  it  valuable  plated  ware,  or  otherwise?     A.  Yes. 

Q.  Did  you  get  that  —  any  of  that  property  back,  Doctor? 
A.  Pretty  near  all  of  it. 

Q.  When  did  you  get  it  back?  A.  I  should  say  ten  days  or 
two  weeks  after  the  break.     I  am  not  sure  about  the  exact  date. 

Q.  Do  you  know  under  what  circumstances?  A.  The  goods 
were  found  stowed  away  under  the  old  freight  house,  Boston  & 
Maine,  at  the  western  end  of  Round  Hill,  by  a  carpenter  who 
crawled  under  the  building  at  one  time  and  happened  to  see  a 
package  resting  on  the  sills  of  the  building,  and  investigated  and 
found,  from  what  he  had  seen  in  the  papers,  that  it  must  be 
my  goods. 

Q.  What  did  you  get  back  at  that  time?  A.  Well,  quite  a 
quantity  of  jewelry  and  lockets  and  practically,  with  the  ex- 
ception of  the  cash  and  one  or  two  rings,  about  all  that  was 
taken. 

Q.  Whether  the  property  that  you  recovered  at  that  time  was 
valuable  or  otherwise?     A.  Yes,  sir. 

Q.  How  valuable,  should  you  say?  A.  Why,  I  should  say 
with  —  what  we  got  back  must  have  been  worth  at  least  a 
thousand  dollars. 

Q.  Did  you  get  back  the  shoe,  Doctor?  A.  No,  sir;  never 
saw  the  shoe. 

Cross-examination. 

Q.  (by  Mr.  Callahan).  Were  you  at  home  at  the  time  of 
the  burglary,  Doctor?     A.  Yes,  sir. 

Q.  What  time  did  this  take  place,  so   far  as  you  know?     A. 
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I  should  judge  between  half-past  12  and  1  o'clock.  The  man 
came  into  the  house  earlier  than  that  and  secreted  himself  in 
the  house. 

Q.  You  were  asleep,  I  suppose,  when  the  thing  occurred? 
A.  Yes,  sir. 

Q.  And  what  noises  might  have  been  in  the  house  while 
he  was  engaged  in  his  work,  of  course,  you  don't  know  your- 
self? A.  Only,  I  was  conscious  of  the  fact  that  something 
might  have  happened,  and  I  woke  up  thinking  it  was  the 
wind  blowing  in  one  of  the  windows  of  my  room.  I  got  up 
and  closed  a  window  —  there  were  two  windows  in  the  room. 
It  was  quite  warm  earlier  in  the  evening,  but  at  this  time, 
which  was  about  half-past  1  or  2  o'clock,  it  was  getting 
cool. 

Q.  Xow,  won't  you  describe  the  jewelry,  as  far  as  you  can 
recollect,  that  was  returned  to  you?  A.  There  was  silver  spoons 
and  knives  and  forks. 

Q.  How  many?  A.  I  don't  really  know.  I  have  got  a  list 
of  it,  all  of  those  things  at  home. 

Q.  Say  about  how  many?  A.  Oh,  I  should  think  there  must 
have  been  a  dozen  and  a  half  or  two  dozen  of  each  of  the  spoons 
and  knives  and  forks,  two  large  soup  ladles,  and  two  large  cake 
dish 

Q.  What  else'/  A.  And  two  large  cake  dishes  and  a  lot  of 
stickpins. 

Q.   How  many?     A.  Oh,  must  have  been  twelve  or  fifteen. 

Q.  Gracious!  Were  those  all  yours?  A.  No,  sir,  they  belonged 
to  my  family. 

Q.  Stickpins?     A.   Yes,  what  are  used  in  the  ties,  under  the 
collars.     Ladies'  stickpins. 

Q.  Go  on.  A.  There  was,  let  us  see,  what  is  this?  What  I 
am  getting  back? 

Q.  Yes,  what  you  got  back.     A.  Some  rings. 

Q.  How  many?  A.  Four  or  five.  There  was  a  locket  there, 
a  souvenir  locket,  a  gold  locket.  I  think  that  would  cover 
them? 

Q.  That  covers  what  you  have  got  back?  A.  I  wouldn't  say 
positive. 

Q.   I   mean  about.     A.   I  think  that  was. 

Q.   Maybe   one   or   two  spoons  more  or  less,  or  forks  more  or 
A.   Yes,    a    few    rings,    and    few    stickpins    more    or    less, 
jewelry  of  that  kind. 

Q.   So  that  you  only  got  back  a  very  small  part  of  what  was 
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stolen?  A.  I  should  say  I  got  back  seven-eighths  of  what  was 
taken. 

Q.  What  were  those  seven  and  a  half  dozen  spoons  worth? 
A.  That  I  couldn't  say. 

Q.  What  were  the  dozen  and  a  half  knives  worth?  A.  I  don't 
really  know. 

Q.  What  were  the  dozen  and  a  half  forks  worth?  A.  I 
couldn't  say  about  that;  all  those  things  were  attended  to  by 
the  other  side  of  the  house. 

Q.  And  you  are  not  able  to  tell  us  what  they  were  worth? 
A.  I  couldn't  say. 

Q.  Now,  two  cake  dishes?     A.  I  couldn't  say  that. 

Q.  And  the  twelve  or  fifteen  stickpins?  A.  I  couldn't  make 
an  estimate  on  them. 

Q.  And  the  four  or  five  rings?  A.  One  of  those  rings,  if  I 
remember  rightly,  was  a  present,  graduation  present,  and  cost 
$35  or  $37;    that  is  as  near  as  I  can  come  to  those. 

Q.  About  what  were  those  worth?  A.  I  couldn't  really  say, 
because  I  never  paid  any  attention  to  it. 

Q.  And  the  other  item,  the  souvenir  locket?      A.  Yes,  sir. 

Q.  What  was  that  worth?  A.  Well,  really,  the  locket  was 
quite  an  old  affair  and  — 

Q.  Did  it  have  initials  on  it?     A.  A  photograph  inside. 

Q.  And  initials?     A.  No,  there  were  no  initials. 

Q.  Monogram?  A.  No;  a  plain  etched  locket,  about  —  oh, 
about  that  large  around. 

Q.  And  whose  photograph?     A.  My  father. 

Q.  Were  those  spoons,  knives  and  forks  solid  gold?  A.  No, 
sir,  they  were  — 

Q.  Were  they  worth  —  A.  They  were  the  ordinary  com- 
mercial weight  of  silver,  not  gold. 

Q.  I  am  trying  to  get  at  that  thousand  dollars  of  yours, 
Doctor,  in  some  way.  We  have  a  dozen  and  a  half  silver 
spoons,  a  dozen  and  a  half  silver  knives,  a  dozen  and  a  half 
silver  forks,  two  soup  ladles,  two  cake  dishes,  twelve  or  fifteen 
stickpins,  four  or  five  rings  and  a  locket.  Can  you  help  the 
jury  in  some  way  or  other  to  find  out  how  you  figure  a  thousand 
dollars'  value  on  that?  You  don't  know  the  value  of  any  of 
these  things  excepting  one  ring.  A.  I  know  nothing  about  the 
value  of  them  except  in  paying  the  bills;    that  is  about  all. 

Q.  Except  what?     A.  In  paying  the  bills  for  the  goods. 

Q.  Well,  you  don't  even  know  that  now  —     A.  No. 
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Q.  —  because  you  can't  put  a  value  on  a  single  thing  here, 
can  you?     A.  That  was  years  and  years  ago. 

Q.  Exactly.  It  has  passed  entirely  out  of  your  mind.  So 
that  you  don't  want  to  stand  here  before  this  jury  and  say  that 
stuff  was  worth  a  thousand  dollars,  do  you,  Doctor,  on  second 
thought?     A.  Pretty  near  it. 

Q.  Why,  state  where  the  value  is.  You  will  knock  off  a  hun- 
dred, won't  you?     A.   Well  —  I  might  possibly,  yes. 

Q.  And  if  I  should  offer  you  eight  hundred  you  would  take 
it  quick  now,  wouldn't  you,  Doctor?  A.  I  don't  hardly  believe 
I  would. 

Q.  Don't  —  why  not?  A.  They  are  too  valuable  goods  for 
us. 

Q.  Do  you  attach  some  sentimental  and  family  value  to  them? 
A.   Yes,  sir. 

Q.  Oh.  That  is  what  you  had  in  mind  —  A.  Not  neces- 
sarily, no,  sir. 

Q.   Did  you  have  it  in  mind  somewhat?     A.  I  don't  think  so. 

Q.  Well,  now,  I  would  like  to  know,  if  I  could,  just  where 
you  get  some  of  this  —  nine  hundred,  we  are  not  figuring  on  — 
I  would  like  to  know  where  you  get  it.  A.  I  should  like  to  tell 
you,  but  I  really  can't. 

Q.  You  haven't  the  slightest  idea  at  present  of  the  value  of 
any  one  of  these  things  excepting  the  ring,  which  you  say  cost 
thirty-five,  I  think?     A.  Yes,  sir. 

Q.  That  is  all?     A.  That  is  about  all. 

Q.  And  the  rest  of  it  is  a  guess?  A.  Well,  no,  I  should  say 
a  close  estimate. 

Q.  Well,  now,  I  want  to  put  it  to  you  once  more,  Doctor,  so 
that  we  will  have  a  very  clear  understanding  of  what  you  are 
testifying  to.  A  dozen  and  a  half  spoons,  a  dozen  and  a  half 
knives  —  A.  There  may  have  been  more  of  these;  as  I  say, 
I  have  a  printed  list  at  home  — 

Q.  I  am  taking  your  estimate;  a  dozen  and  a  half  forks, 
two  soup  ladles,  two  cake  dishes  and  twelve  or  fifteen  stick- 
pins, four  or  five  rings  and  a  locket.  Can  you  help  the  jury 
now,  with  those  items  again  suggested  to  your  mind,  how  you 
arrive  at  any  such  value  as  that?  A.  No,  I  don't  know  that 
I  can  — 

Q.  Doctor,  did  you  examine  this  man  when  he  applied  for  a 
position  on  the  Springfield  Street  Railway  Company?  [Showing 
paper  to  witness.]     A.  Yes,  sir. 
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Q.  And  I  suppose  you  made  a  good  examination  of  him?  A. 
Thorough. 

Q.  Went  over  him  pretty  well?  A.  Very  carefully,  same  as 
we  do  all  of  them. 

Q.  When  you  examine  a  man  for  service  on  the  street  rail- 
way you  look  him  over  with  a  view  to  determining  whether  or 
not  he  is  a  fit  man  generally  —     A.  Yes,  sir. 

Q.  —  for  that  kind  of  service?     A.  Yes,  sir. 

Q.  Taking  into  account  the  nature  of  the  service,  the  kind  of 
work  he  has  to  do  and  the  kind  of  work  the  company  requires 
of  him?     A.  Exactly. 

Q.  And  if  you  find  anything  defective  in  that  man  you  reject 
him?     A.  Exactly;  yes,  sir. 

Q.  It  is  your  duty,  I  take  it,  to  the  company,  if  you  see  any- 
thing about  him  —     A.  Yes,  sir. 

Q.  —  that  suggests  that  he  is  not  a  proper  man,  to  reject 
him?  A.  Anything  about  him  that  he  is  not  qualified  to  fill 
the  position  for  which  he  is  to  be  appointed,  namely,  conductor 
or  motorman  —  if  there  is  anything  that  he  is  not  qualified, 
out  he  goes. 

Q.  And  for  that  purpose  you  make  a  pretty  careful  exami- 
nation?    A.  Yes,  sir. 

Q.  And  in  making  that  examination  you  have  in  mind,  of 
course,  the  lives  of  the  traveling  public?     A.  Exactly. 

Q.  And  a  man  with  any  palsy  or  anything  of  that  sort,  you 
would  not  pass,  of  course?     A.  Any  what? 

Q.  Palsy  —  anything  of  that  kind?  A  man  who  had  the 
palsy?     A.  Oh,  palsy?     Oh,  no;  no,  sir. 

Q.  You  would  not  pass  a  man  who  had  defective  vision?  A. 
No,  sir. 

Q.  You  would  not  pass  a  man  who  was  a  nervous  man  if 
you  detected  any  nervousness  about  him?  A.  Well,  that  would 
depend  a  good  deal  upon  the  extent  of  the  nervousness. 

Q.  Well,  if  he  had  any  considerable  nervousness  you  would 
reject  him,  wouldn't  you?  A.  Of  course  the  examination  in 
itself  may  make  him  nervous.  Most  of  them  come  in  there, 
they  get  a  little  bit  nervous;  but  anything  of  a  permanent  na- 
ture — 

Q.  If  you  discovered  any  traces  of  nervousness  of  a  permanent 
kind  about  him,  you  would  reject  him?     A.  Certainly. 

Mr.  Stapleton.  I  object  to  this,  if  your  Honor  please.  I 
don't  think  the  man  is  qualified  as  an  expert  at  all. 
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Mr.  Callahan.  Well,  on  nervousness;  that  is  a  distinct 
physical  condition. 

Mr.  Stapletox.  I  don't  know  as  he  is  even  qualified  on 
nervousness. 

Mr.  Callahan.  It  may  or  may  not  be  a  condition  of  the 
mind. 

Mr.  Stapletox.  I  referred  to  him  as  a  doctor;  he  may  be 
qualified. 

Mr.  Callahan.  We  all  go  to  our  doctors  about  our  nerves 
first,  and  then  to  the  alienists  afterwards. 

The  Court.  Well,  the  objection  seems  to  be  directed  to  the 
question  whether  this  man  is  a  physician  or  not;  that  has  not 
appeared. 

Mr.  Callahan.     Is  that  the  objection? 

The  Court.     Except  that  he  has  been  called  doctor. 

Q.   Are  you  a  physician,  Doctor?     A.   Yes,  sir. 

Q.  And  surgeon?     A.  Physician  and  surgeon. 

Q.  And  how  long  have  you  been  a  physician  and  surgeon? 
A.  Graduated  in  1880,  Jefferson  Medical  College  in  Phila- 
delphia. 

Q.  And  have  been  practicing  ever  since?  A.  Since  that  time 
I  have  served  ten  years  in  the  government  service,  in  charge  of 
the  largest  hospitals  in  the  country  —  surgeon-in-charge  from 
the  Gulf  of  Mexico  to  the  far  east  of  Maine. 

Mr.  Callahax.     That  seems  to  qualify  the  witness,  I  think. 

The  Witness.  I  have  been  twenty  years  in  practice  here 
in  the  city  of  Springfield. 

Q.  So  that,  Doctor,  if  you  found  any  permanent  nervous 
condition  about  an  applicant  you  would  reject  him  at  once? 
A.   Most  certainly. 

Q.  And  among  other  things  you  examined  your  applicant  for 
the —  A.  Acuteness  of  vision,  each  eye  separately,  acuteness 
of  hearing,  each  ear  separately,  presence  or  non-presence  of  any 
obstruction  of  the  nose  or  throat,  any  disease  of  the  chest, 
that  is,  the  lung.-;  or  heart,  any  condition  of  rupture,  vari- 
cocele or  varicose  veins,  hemorrhoids,  stricture,  ingrowing  toe- 
nail-, color  blindness,  and  a  general  sizing  up  of  the  man's 
whole  condition. 

Q.  ^>  on  -peak  about  testing  his  eyes,  did  I  understand  you 
to  say':'     A.  Yes. 

Q.  Did  you  do  that  rather  carefully:'  A.  Yes.  If  you  will 
allow  me  to  look  at  the  slip? 
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Q.  Yes  [handing  paper  to  witness].  I  guess  that  is  a  mere 
general  certificate.     A.  Yes;    his  eyes  were  perfect  at  that  time. 

Q.  And  in  testing  his  eyes  did  you  make  a  very  prudent  and 
careful  examination  of  them?  A.  Yes.  The  man  is  put  at  a 
distance  of  20  feet,  —  the  official  type  test,  you  examine  each 
eye  separately,  and  if  he  can  see  at  20  feet  what  is  called  for 
on  the  type  list,  why  he  is  normal,  —  he  has  a  normal,  passable 
eye. 

Q.  Then  did  you  examine  the  eye  itself  somewhat?  A.  Yes, 
the  lids. 

Q.  You  of  course  examined  Mr.  Spencer's  eyes?  A.  Yes, 
sir. 

Q.  And  found  them  all  right?     A.  Found  them  all  right. 

Q.  Nothing  that  would  deter  him  —  A.  Nothing  that  would 
keep  him  from  street  railway  employment. 

Q.  Nothing  that  you  can  recall  in  any  form?     A.  No,  sir. 

Q.  And  drawing  your  attention  to  this  certificate  I  will  ask 
you  if  you  made  that  and  signed  it  [showing  paper  to  witness]? 
A.  Yes.  The  lower  part  of  this  is  my  writing,  and  the  upper 
part  is  probably  the  clerk's  writing,  in  the  office. 

Q.  Was  this  certificate  signed  by  you?  A.  Yes;  that  is  my 
signature. 

Mr.  Callahan.  I  offer  this  certificate  of  Dr.  Ames  of  the 
examination  of  the  prisoner  upon  entering  the  employ  of  the 
Street  Railway  Company,  made  May  30,   1902. 

Mr.  Stapleton.     I  object  to  it. 

Mr.  Callahan.     You  do? 

Mr.  Stapleton.     What  is  it  offered  for? 

Mr.  Callahan.  As  showing  his  physical  condition  in  1902. 
My  friend  objects,  I  understand.     [Handing  certificate  to  Court.] 

The  Court.  On  what  ground  do  you  claim  that  that  is 
competent?  It  seems  to  me  that  the  statements  therein  con- 
tained are  competent,  but  the  paper  itself,  —  how  is  that  com- 
petent? 

Mr.  Callahan.  If  he  was  introduced  by  the  Commonwealth 
—  your  Honor  is  certainly  right  about  it,  your  Honor  is  right 
anyway,  I  would  not  differ  with  the  suggestion  made  by  your 
Honor  —  but  here  is  a  witness  produced  by  the  defendant,  and 
here  is  a  written  paper  against  the  defendant's  contention  here 
that  he  is  insane;  here  is  a  written  admission  on  the  part  of 
this  witness  that  on  a  certain  date  he  found  him  in  good  physical 
condition.  I  suppose  I  might  ask  him  in  general  what  his  con- 
dition was  in  1902. 
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The  Court.  I  will  let  you  do  that,  but  the  paper  itself  is 
not  competent. 

Mr.  Stapletox.  Unless  he  denies  that  he  was  in  good  physi- 
cal condition  the  paper  could  not  be  used. 

The  Court.  The  objection,  as  I  look  at  it,  is  that  it  is  simply 
reinforcing  his  own  testimony  by  a  written  paper,  and  it  would 
not  be  conceded  to  be  competent  in  the  same  sense  as  though 
he  was  testifying  adversely. 

Mr.  Callahan.     I  will  put  that  in  orally. 

Q.  Doctor,  did  you  on  May  30,  1902,  examine  this  defendant 
Bertram  G.  Spencer,  and  as  the  result  of  a  thorough  examina- 
tion find  that  he  was  in  good  physical  condition,  such  examina- 
tion among  other  things  testing  his  hearing  and  his  eyes?  A. 
Yes,  sir. 

Rc-direet  Examination. 

Q.  (by  Mr.  Stapleton).  What  time  of  the  day  or  night  did 
you  examine  him,  Doctor?  A.  It  was  during  the  daytime.  I  am 
not  sure  whether  it  was  in  the  morning  or  afternoon,  but  if  it 
was  in  the  morning  it  was  between  the  hours  of  9  and  11,  and  if 
it  was  in  the  afternoon  it  was  between  the  hours  of  3  and  5. 

Q.  That  is,  it  was  within  your  office  hours?     A.  Yes,  sir. 

Q.  And  you  remember  that  because  that  is  when  you  make 
examinations.     A.   Yes,  when  I  am  in  the  office. 

Q.  You  have  no  actual  recollection  of  just  what  you  found 
his  condition  to  be,  have  you?  A.  Why,  I  have  a  stub  at  home 
or  in  my  office  which  gives  the  man's  name  — 

Q.  Well,  I  am  not  asking  you  about  what  you  have  at  home, 
Doctor,  but  I  say  you  have  not  now,  or  have  you,  any  actual 
recollection  about  what  you  found  his  condition  to  be  except 
that  you  found  it  to  be  good?  A.  It  was  all  right;  his  con- 
dition was  all  right  or  I  would  not  have  passed  him. 

Q.  From  the  fact  that  you  passed  him  you  infer  that  you 
found  him  all  right?     A.   He  was  all  right  at  that  time. 

Q.  You  infer  that  from  the  fact  that  you  passed  him? 

Mr.  Callahan.  Isn't  that  pretty  leading,  may  it  please 
your  Honor?     It  sounds  a  little  like  cross-examination. 

The  Court.  It  is  very  leading,  Mr.  Stapleton.  This  is  your 
own  witness,  you  know. 

Mr.  Stapleton.  To  these  facts  as  to  the  examination  he  is 
the  Commonwealth's  witness. 

Mr.  Callahan.     We  think  so. 

The  Court.  Xo,  I  think  he  still  remains  the  defendant's 
witness. 
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Q.  Do  you  now  recall  the  details  of  that  examination,  Doctor? 
A.  Yes,  sir. 

Q.  Whether  or  not  you  took  measurements?     A.  Yes,  sir. 

Q.  Can  you  tell  me  what  they  were?  A.  Measurements  of 
the  chest  and  measurements  of  vision,  good  vision,  measurements 
of  the  ears  for  hearing. 

Q.  What  were  the  measurements  of  the  chest?     A.  Normal. 

Q.  How  much  is  that?  A.  That  varies  from  30  in  some  cases 
up  to  40  or  42. 

Q.  Do  you  remember  exactly  what  his  measurements  were  or 
what  you  found  except  that  he  passed  an  examination?  A.  They 
were  between  those  limits. 

Q.  But  except  that  he  passed  the  examination  do  you  recall 
what  they  were?     A.  Not  the  exact  figures;    no,  sir. 

Eugene  R.  Farrell  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Stapleton).  What  is  your  name?  A.  Eugene 
R.  Farrell. 

Q.  And  where  do  you  live?  A.  357  —  Maine  —  Holyoke 
Street. 

Q.  And  some  time  last  year  were  you  in  the  Hampden  County 
jail?     A.  Yes,  sir. 

Q.  And  serving  a  sentence  there,  were  you?     A.  Yes,  sir. 

Q.  For  what?     A.  Drunkenness. 

Q.  And  how  long  were  you  there?     A.  Thirty-one  days. 

Q.  And  while  you  were  there  were  you  placed  to  watch  the 
defendant  in  this  case,  Bertram  G.  Spencer?     A.  Yes,  sir. 

Q.  And  how  long  did  you  watch  him?  A.  Between  eighteen 
and  twenty-five  days. 

Q.  And  when  you  watched  him,  where  were  you?  A.  In  the 
cell  with  him. 

Q.  Sitting  right  in  the  cell?     A.  Yes,  sir. 

Q.  And  how  did  he  act,  or  what  did  you  observe  of  him?  A. 
Well,  I  thought  he  was  a  queer  sort  of  a  fellow. 

Q.  For  what  reason?  A.  Well,  when  I  played  cards  with 
him  he  always  thought  I  was  cheating;  and  when  I  played 
checkers  with  him  he  was  under  the  impression  I  was  cheating 
him. 

Q.  Did  he  ever  do  or  say  anything  during  games  to  you? 
A.  Well,  I  was  playing  cards  with  him  one  day  and  the  game 
was  pretty  close,  and  I  dealt  out  a  hand  to  him  and  he  paused 
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a  while.  I  took  one  card  and  he  took  the  cards  and  threw  them 
on  the  table,  got  up  and  went  over  to  the  door,  come  back  and 
took  the  cards  and  threw  them  on  the  bed  and  then  tore  the 
cards  to  pieces,  went  over  to  the  door  and  cried  there  perhaps 
ten  or  fifteen  minutes. 

Q.  What  did  he  say,  if  anything?  A.  He  come  back  over 
to  me  and  he  says,  "Well,  forgive  me,  Gene,"  he  says,  "It 
is  all  my  fault,"  he  says,  "that  is  a  failing  of  mine  all  the 
time." 

Q.  Before  he  tore  the  cards,  before  he  threw  them  down,  or 
while  he  was  doing  it,  did  he  say  anything?  A.  He  muttered 
something;  I  didn't  understand  what  it  was. 

Q.  Did  you  say  anything  to  him?  A.  Yes,  I  says,  "To  hell 
with  you;    I'm  sick  of  petting  you." 

Q.  How  did  he  act  other  times?  A.  Well,  queer.  When  he 
wasn't  playing  cards  or  wasn't  crying  he  would  walk  around, 
here  and  there  trying  to  catch  flies. 

Q.  How  did  he  look?  Can  you  tell  anything  about  his  looks? 
A.   Well,  he  was  a  wild  looking  sort  of  a  chap. 

Cross-exa  m  in  at  ion . 

Q.  (by  Mr.  Callahan).  When  were  you  in  jail,  Mr.  Farrell? 
A.  A  year  ago  last  August. 

Q.  And  do  you  recall  —  that  was  just  before  Spencer  went 
away,  wasn't  it,  to  Bridgewater?  A.  I  don't  know  what  time 
he  went  away  to  Bridgewater. 

Q.  What  time  in  August,  or  September,  if  it  was  in  Septem- 
ber, did  you  get  out  of  jail?  A.  It  wasn't  in  September.  It  was 
in  August. 

Q.   Well,  what  time  was  it?     A.  I  think  it  was  the  29th. 

Q.  And  at  that  time  you  thought  he  was  acting  queer?  A.  He 
acted  queer  at  times. 

Q.  He  went  around  trying  to  catch  flies,  among  other  things? 
A.   Yes,  sir. 

Q.  Were  there  many  flies  there?  A.  Well,  I  never  counted 
them;  1  couldn't  tell  you.  They  come  in  the  cell  at  various 
tim 

Q.  Were  there  many,  or  few,  perhaps;  can  you  tell  me?  A. 
1  couldn't  tell.  Every  time  he  would  see  one  he  would  —  I 
would  notice  he  would  go  after  it  and  try  to  get  it. 

Q.  Looked  wild  when  he  went  after  it?  A.  Well,  I  couldn't 
say  wild,  really  wild. 

Q.  And  you  played  checkers  with  him,  and  cards?     A.  Yes. 
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Q.  What  game  of  cards  did  you  play?  A.  Well,  we  called  it 
set  back,  or  high-low-jack. 

Q.  And  many  games?     A.  Well,  perhaps  a  couple  a  day. 

Q.  And  sometimes  he  would  win  and  sometimes  you  would? 
A.  Sometimes  I  would  win  — 

Q.  You  would  start  the  game  and  finish  the  game,  many  times? 
A.  Lots  of  times  we  wouldn't  finish.  He  would  get  all  rattled 
or  excited  and  would  let  up. 

Q.  You  were  now  telling  me  something  he  wouldn't  do.  I  am 
asking  if  lots  of  times  you  finished?  A.  Why,  lots  of  times  we 
finished. 

Q.  And,  as  I  said  before,  sometimes  he  would  win  and  some- 
times you  would  win?    A.  Yes,  sir. 

Q.  You  were  set  there  as  watchman?     A.  Yes,  sir. 

Q.  And  occupied  the  cell  with  him?  A.  That  is,  a  part  of  the 
day. 

Q.  It  was  part  of  your  duty  to  report  any  thing  that  hap- 
pened in  the  cell,  wasn't  it?     A.  I  never  knew  it  was. 

Q.  You  never  did?  As  a  matter  of  fact,  you  didn't  report  any 
of  these  matters  that  you  have  testified?  A.  I  was  never  asked 
about  it. 

Q.  Will  you  answer  my  question,  Mr.  Farrell,  without  sup- 
plying any  reason  for  what  you  did  or  didn't  do?  I  say,  you 
didn't  report  it  to  anybody,  did  you?     A.  No,  sir. 

Q.  And  the  first  time  you  ever  said  anything  about  it  is  in 
this  trial,  is  it?  A.  The  first  time  I  have  said  it  when  I  was 
asked  about  it. 

Q.  With  reference  to  this  trial?     A.  Yes. 

Q.  But  you  said  nothing  to  anybody  in  the  jail  about  it?  A. 
No. 

Q.  So  that  what  you  saw  and  observed  of  Spencer  in  that  cell 
you  kept  to  yourself?     A.  Yes,  sir. 

Lucy  T.  Lewis  —  sworn. 
Direct  Examination. 
Q.   (by   Mr.    Stapleton).      What   is   your   name,    please?      A. 
Mrs.  Lucy  T.  Lewis. 

Q.  Your  home  is  where?     A.  Oakland,  California. 
Q.  Did  you  ever  live  in  Lebanon,    Connecticut,   Mrs.   Lewis? 
A.  I  have  not. 

Q.  Before  you  went  to  California  did  you  know  the  Spencers 
of  Lebanon?     A.  Yes. 
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Q.  And  where  did  you  become  acquainted  with  them?  A.  In 
Lebanon,  Connecticut. 

Q.  And  how  was  that?     A.  Visiting  there. 

Q.  Did  you  live  in  the  Hawaiian  Islands?     A.  I  did. 

Q.  And  from  there  where  did  you  go?     A.  To  California. 

Q.  And  what  part  of  California?     A.  Oakland,  California. 

Q.  And  how  long  did  you  live  in  Oakland,  as  near  as  you  can 
tell?     A.  Twenty-two  years  and  a  half. 

Q.  And  were  you  acquainted  with  Bertram  G.  Spencer  in 
Oakland,  California?     A.  I  met  him. 

Q.  When  was  that?     A.  Between  six  and  seven  years  ago. 

Q.  And  under  what  circumstances  did  you  meet  him?  A.  He 
called  on  me. 

Q.  And  what  took  place  at  that  time?  A.  Well,  mostly  talk- 
ing about  his  mother,  the  abuse  of  his  mother  by  his  father. 

Q.  And  what  else  did  he  talk  about?  A.  Scarcely  anything 
else. 

Q.  Whether  he  talked  of  the  abuse  of  himself  by  his  father? 
A.  No,  he  did  not. 

Q.  Upon  that  occasion  how  did  he  act  or  appear,  Mrs.  Lewis? 
A.   He  acted  like  an  insane  person. 

Mr.  Callahan.  I  ask  that  that  be  stricken  out,  may  it 
please  your  Honor. 

The  Court.     It  may  be  stricken  out. 

Q.  How  did  he  appear?     A.  Excited,  wild-eyed,  nervous. 

Q.  What  did  he  do?  A.  Wandered  around  the  room,  wouldn't 
sit  still. 

Q.  Wandered  around  the  room;  in  nhat  manner  did  he  do 
it?  A.  Oh,  first  sitting  in  one  chair,  and  then  in  another,  and 
back  and  forth,  nervous. 

Q.  How  did  he  look?     A.   Wild-eyed,  excited. 

Q.  Anything  else  that  you  can  state  in  regard  to  him?  A. 
No. 

Q.  How  long  was  he  there?  A.  Between  two  and  three 
hours. 

Q.  What  was  he  doing  all  of  that  time?  A.  Most  of  the  time 
talking  about  his  father's  treatment  of  his  mother. 

Q.  What  did  you  say  to  him  about  it,  if  anything?  A.  I 
a.-kf-d  him  about  his  home  and  his  mother;  then  he  started 
talking  in  that  manner. 

Q.  Did  you  do  anything  to  calm  him  or  attempt  to  calm  him? 
A.   No,  I  didn't  know  what  to  do. 

Q.   Why  not?     A.  I  was  afraid  of  him. 
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Q.  Was  there  any  change  in  his  manner  or  appearance  after 
he  became  excited  and  nervous  as  you,  say?  A.  No,  about  the 
same. 

Q.  What  do  you  say  in  regard  to  the  degree  of  excitement  and 
nervousness  that  he  appeared  to  manifest?  A.  I  felt  that  no 
person  in  their  right  mind  would  talk  that  way. 

Mr.  Callahan.  I  ask  that  that  may  be  stricken  out,  may  it 
please  your  Honor. 

Mr.  Stapleton.     It  may  be. 

The  Court.     That  may  be  stricken  out. 

Q.  Whether  he  was  greatly  excited  and  very  nervous,  or 
otherwise?     A.  Greatly  excited  and  very  nervous. 

Q.  Had  you  said  anything  to  him  that  could  serve  as  a 
cause  for  his  excitement?  A.  Simply  asked  him  about  his 
mother. 

Q.  What  did  he  say  that  his  father  did  to  his  mother  that  you 
recall?  A.  Struck  her  in  the  face  until  she  was  black  and  blue, 
and  dragged  her  around  by  the  hairs  of  her  head. 

Q.  Did  he  say  anything  else?     A.  Just  in  that  line. 

Cross-examination. 

Q.  (by  Mr.  Callahan).  How  long  have  you  been  in  Spring- 
field, Mrs.  Lewis?     A.  On  this  visit? 

Q.  Yes.     A.  I  arrived  Saturday  at  about  6.16. 

Q.  From  where?     A.  From  Oakland,  Maine. 

Q.  And  had  you  been  staying  at  Oakland,  Maine,  for  some 
time?     A.  We  arrived  in  June  from  a  trip  around  the  world. 

Q.  And  where  had  you  been  before  you  arrived  in  Oakland  — 
where  had  you  been  living  before  you  took  your  trip  around  the 
world?     A.  Oakland,  California. 

Q.  Sometime,  as  I  understand,  you  became  acquainted  with 
the  Spencer  family  in  Lebanon?     A.  When  I  was  a  child. 

Q.  Did  you  ever  know  Bertram  before  you  met  him  in  Cal- 
ifornia?    A.  I  don't  think  so. 

Q.  But  you  knew  Mr.  and  Mrs.  Spencer  quite  well?  A.  Mrs. 
Spencer. 

Q.  And  you  always  found  her  a  quiet,  reasonable,  dignified 
lady?     A.  A  very  nice  woman. 

Q.  A  woman  of  refinement  and  who  had  complete  mastery 
and  control  of  herself?     A.  I  did. 

Q.  Did  you  ever  meet  Mr.  Spencer,  the  father?  A.  I  am  not 
sure;  I  think  so. 

Q.  But  you  don't  recall  him  clearly?     A.  No. 
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Q.  And  in  Oakland,  California,  this  young  man  called  on 
you?     Q.  He  did. 

Q.  Often?     A.  The  once. 

Q.  Do  you  know  how  he  happened  to  know  where  you  lived? 
A.  He  had  my  address  from  his  mother. 

Q.  Who  was  corresponding  with  him,  I  suppose?     A.  Yes. 

Q.  And  I  suppose  his  mother  knew  your  address  because  you 
corresponded  with  her?  A.  I  did  not  correspond,  but  I  had 
called  on  her. 

Q.  Oh,  yes;  and  told  her  where  you  were  living  in  Oakland? 
A.  Yes. 

Q.  And  this  boy  was  a  stranger  at  that  time  in  Oakland? 
A.  Yes. 

Q.  And  you  were  about  the  only  one  there  who  knew  his 
folks,  so  far  as  you  know?     A.  So  far  as  I  know. 

Q.  And  he  came  to  you  in  grief  and  excitement  about  the 
news  he  had  received  from  home?  A.  No,  not  that  I  know  of. 
He  called  because  I  was  an  acquaintance  —  that  is,  a  friend,  a 
childhood  friend  —  of  his  mother. 

Q.  That  is  why  he  came  to  see  you?  A.  That  is  why  he 
called. 

Q.  He  was  in  a  state  of  grief  and  excitement  over  the  news  he 
had  received  from  home,  wasn't  he?  A.  Well,  as  soon  as  I 
asked  him  about  his  mother,  then  he  began  on  this  strain. 

Q.  And  he  told  you  that  his  father  had  been  beating  his 
mother?     A.  He  did. 

Q.  And  had  dragged  her,  if  I  remember  rightly,  around  the 
room  by  the  hair  of  her  head?     A.  Yes. 

Q.  And  he  was  indignant  about  it?     A.  Yes. 

Q.   And  excited  about  it?     A.  Yes. 

Q.  And  paced  up  and  down  the  room?     A.  Yes. 

Q.  And  looked  angry  over  it?     A.  Yes. 

Re-direct  Examination. 
Q.   (by  Mr.  Stapleton).     As  to  his  appearance  —  with  refer- 
ence   to    whether    or    not    he    appeared    to    have    any    control 
of   himself,  what   do   you   say?     A.  He   had   no   control   of  him- 
self. 

Q.   As  to  his  appearance,  manner  and  actions  — 
Mr.  Callahan*.     I  submit  that  that  has  been  gone  into,  may 
it  please  your  Honor.     I  am  ready  to  cross-examine  again  if  my 
brother    is    going   to    go    through    his    direct    examination    once 
more. 
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The  Court.  I  think  this  has  all  been  covered  by  a  previous 
examination,  Mr.  Stapleton.  If  it  has  not  been  it  should  have 
been,  unless  there  is  something  that  you  forgot. 

Mr.  Stapleton.  I  think  the  cross-examination  left  it  in  such 
state  that  it  was  permissible  to  go  into  these.  My  friend  at- 
tempted to  identify  it  with  the  normal  anger,  excitement. 

The  Court.  Do  you  expect  to  show  anything  different  than 
the  witness  has  already  testified  to? 

Mr.  Stapleton.  I  expect  to  differentiate  it  from  the  ordinary 
anger,  which  might  — 

The  Court.  If  you  expect  to  show  anything  different  from 
what  she  has  already  stated,  I  should  allow  you  to  do  it. 

Mr.  Stapleton.  I  do.  I  expect  to  make  clear  a  little  point 
which  might  be  inferred  from  the  cross-examination. 

The  Court.     Very  well. 

Q.  As  to  his  appearance  and  manner,  how  would  you  com- 
pare it  with  the  ordinary  anger?  A.  Well,  it  was  out  of  the 
ordinary  anger;  he  didn't  act  himself. 

Re-cross-examination. 

Q.  (by  Mr.  Callahan).  Mrs.  Lewis,  you  speak  about  his 
having  no  control  of  himself.  I  take  it  that  you  allude  to  what 
you  have  already  described  as  his  actions,  don't  you?     A.  I  do. 

Q.  And  to  nothing  else?     A.  That  is  all. 

Q.  You  didn't  seek  to  control  him?     A.  No;    I  didn't  — 

Q.  You  didn't  even  advise  him?  A.  No.  I  didn't  know  what 
to  do. 

Q.  By  saying  that  he  had  no  control  of  himself  you  mean 
that  he  paced  up  and  down  the  room?     A.  Yes. 

Q.  And  expressed  himself  in  an  angry  manner?     A.  Yes. 

Q.  But  without  profanity?     A.  No  profanity;    entirely  — 

Q.  And  no  obscenity?  A.  No;  entirely  confined  to  the  ill 
treatment  of  his  mother  by  his  father. 

Q.  And  that  subject  was  the  treatment  of  his  mother  —  A. 
Yes. 

Q.  —  by  his  father?     A.  Yes,  abuse. 

Mrs.  Katie  E.  Spencer  —  recalled. 
Mr.  Stapleton.     One  or  two  things  which  I  forgot  to  go  into, 
if  your  Honor  please,  on  direct,  which  I  wish  to  inquire  about. 
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Direct  Examination. 

Q.  (by  Mr.  Stapleton).  Mrs.  Spencer,  how  old  was  Bertram 
before  he  walked?  A.  Over  two;  I  don't  remember  the  exact 
time,  but  between  two  and  three  years  of  age. 

Q.  And  at  what  age  did  he  learn  to  talk?  A.  Not  until  after 
he  was  two. 

Q.  Did  you,  Mrs.  Spencer,  see  the  articles  which  were  taken 
from  his  home  on  Porter  Avenue?     A.  I  did  not. 

Q.  Did  you  yourself  see  some  articles  there  which  you  gave 
to  the  police?     A.  I  did. 

Q.  And  what  were  they?  A.  There  was  what  seemed  to  be  a 
10-pound  bag,  an  ordinary  10-pound  bag  that  is  used  by  grocers, 
half  full  of  badges  such  as  are  used  in  a  lodge  room,  made  of 
satin  ribbon,  different  colors  of  satin  ribbon,  some  with  gilt 
fringe  and  some  with  tinsel,  silver  fringe,  all  more  or  less  soiled 
and  worn. 

Q.  And  what  else?  A.  An  old-fashioned  daguerreotype  and 
some  tiny  metal  boots  and  lanterns  probably  card  favors  or 
something  of  that  kind,  tied  with  baby  ribbon. 

Q.  Whether  or  not  you  found  an  account  book  there?  A.  I 
did. 

Q.   Do  you  know  whose  name  was  in  it  or  —     A.  Yes. 

Q.  Whose?     A.  The  man's  name  was  Hosley. 

Q.  Nelson  R.  Hosley,  was  it?     A.  Yes. 

Q.  About  the  character  of  his  reading?     A.  Very  poor. 

Q.  No,  I  mean  what  sort  of  books  did  he  read,  if  you  know? 
A.  Why,  he  was  not  much  of  a  reader  in  his  early  life.  Later 
on  it  was  mostly  regarding  history. 

Q.  Whether  or  not  he  was  addicted  to  reading  novels?  A.  Not 
that  I  know  of. 

Q.  Oh,  by  the  way,  Mrs.  Spencer,  was  he  a  drinking  man? 
A.  He  never  drank  to  my  knowledge,  with  the  exception  of 
that  time  in  Norwich. 

Q.   He  has  one  child  living?     A.  One  child. 

Q.  How  does  that  child  act  —  how  old  is  that  child?  A.  He 
will  be  three  in  February. 

Q.  How  does  that  child  act  or  appear?     A.  Very  nervous. 

Q.  How  does  he  manifest  that  nervousness?  A.  Well,  before 
he  goes  to  sleep  and  right  away  upon  waking  his  head  is  turning 
from  side  to  side,  like  that,  on  the  pillow  —  oh,  perhaps  five, 
ten,  fifteen  minutes  at  a  time. 

Q.   How  about  his  hands;    did  you  ever  notice  anything?     A. 


480  TKIAL  OF   BERTRAM   G.   SPENCER. 

Why,  no,  not  that  I  remember,  only  he  is  very  nervous;  if  you 
speak  to  him  quick,  why,  he  starts. 

Q.  Mrs.  Spencer,  did  you  ever  get  a  letter  from  Newport  in 
regard  to  Bertram  while  he  was  in  the  navy?  A.  Yes,  from 
Rev.  Frederick  Sherman,  who  was  chaplain  at  Coaster  Harbor 
Island,  at  the  training  station. 

Q  Do  you  know  where  he  is  now?  A.  I  have  heard  that  he 
was  dead. 

Q.  What  did  that  letter  say? 

Mr.  Callahan.     Wait  a  minute. 

Q.  Have  you  got  that  letter?     A.  No,  sir. 

Mr.  Callahan.  As  a  matter  of  stating  our  position  on  this 
matter  we  object  to  the  introduction  of  that  evidence.  We 
don't  wish  to  have  it  appear  that  we  assent  to  it. 

Q.  Have  you  looked  for  that  letter?  A.  I  have.  I  also  have 
tried  to  find  the  man. 

The  Court.  I  do  not  think  that  the  evidence  is  competent. 
I  exclude  it. 

Mr.  Stapleton.  I  understand  we  can  put  in  all  but  the  con- 
tents of  the  letter.  I  do  not  propose  to  put  in  the  contents  of 
that  letter. 

The  Court.  Well,  the  fact  has  already  appeared  that  she  re- 
ceived such  a  letter.     Is  there  anything  else  that  you  want? 

Mr.  Stapleton.  That  is  all.  I  wanted  to  know  whether  that 
was  struck  out. 

The  Court.     No. 

Mr.  Callahan.     You  called  for  the  contents  of  the  letter. 

The  Court.     Yes. 

Mr.  Stapleton.     That  is  excluded,  I  understand. 

Mr.  Callahan.     Yes. 

Cross-examination. 

Q.  (by  Mr.  Callahan).  I  don't  recall,  Mrs.  Spencer,  whether 
you  specified  before  when  Bertram  was  born?     A.  June  9,  1881. 

Mr.  Callahan.  That  is  all.  I  just  wanted  that  in  the 
record.     Thank  you. 

Mr.  Stapleton.  I  am  offering  certain  certified  letters  which 
I  present  to  the  district  attorney  and  Attorney-General  for  ex- 
amination [showing  some  papers  to  Mr.  Callahan  and  Mr. 
Swift]. 

Mr.  Callahan.     Who  was  Nathaniel  Davis? 

Mr.  Stapleton.     Mrs.  Spencer's  grandfather. 

Mr.  Callahan.     Here,    may   it   please   your   Honor,    are   tran- 
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scripts  from  the  record  of  deaths  in  the  city  of  Newport,  Rhode 
Island.  I  assume  that  the  defendant  has  offered  records  of  the 
deaths  of  the  ancestors  of  the  defendant,  in  what  I  am  now 
about  to  say,  and  that  they  allege  as  causes  of  the  deaths  cere- 
bral congestion,  inflammation  of  the  brain  and  softening  of  the 
brain.  I  desire  to  ask  how  this  evidence  is  competent,  your 
Honor.  I  kDow  that  they  can  introduce  evidence  of  insanity  in 
ancestors,  and  I  suppose  to  some  extent  in  collateral  branches, 
but  I  do  not  know  that  they  can  introduce  evidence  of  the 
causes  of  death  outside  of  insanity.  In  the  present  state  of  the 
case,  at  least  as  the  evidence  has  gone  in,  as  to  anything  that 
has  been  said  here  on  which  the  defendant  relies,  I  submit  that 
all  of  them  are  incompetent. 

The  Court.  Well,  have  you  in  mind  section  906  of  chapter  17 
of  the  Revised  Laws  of  the  United  States? 

Mr.  Callahan.  I  am  not  basing  my  objection  on  that  point, 
that  is,  giving  full  faith  and  credit. 

The  Court.     Yes.     That  is  the  substance  of  the  statute. 

Mr.  Callahan.  I  do  not  base  my  objection  on  that  ground. 
My  objection  is  that  they  are  undertaking  to  introduce  the 
causes  of  death  of  the  ancestors  or  collateral  relatives,  and  un- 
less the  cause  is  insanity  it  is  not  competent,  I  submit.  Softening 
of  the  brain  is  not  insanity;  inflammation  of  the  brain  is  not 
insanity;  cerebral  congestion  is  not  insanity.  As  I  understand 
it,  they  can  go  into  the  mental  history  of  the  family,  but  what 
good  is  it  going  to  do  any  of  us  to  have  the  causes  of  the  deaths 
of  the  various  relatives  put  in  here  when  it  is  well  known  in 
medicine  that  such  causes  are  disassociated  with  insanity?  It 
simply  has  but  one  effect,  —  to  confuse  the  minds  of  the  jury. 
For  example,  take  that  term  softening  of  the  brain,  or  one  of 
those  vague,  indefinite  things  that  is  termed  heart  failure  — 

The  Court.  Do  you  claim,  Mr.  Stapleton,  that  the  cause  of 
death  as  stated  in  this  certificate  or  in  these  certificates  are 
deaths  from  such  causes  as  tend  to  show  insanity  in  the  persons 
therein  named'.' 

Mr.  STAPLETON.  Yes,  your  Honor.  The  terminology,  per- 
haps, has  been  changed  in  recent  years;  we  might  take,  for  in- 
stance, this  certificate  of  1873,  —  the  terminology  is  somewhat 
different;  but  softening  of  the  brain  is  a  general  term  that 
might  be  called  terminal  dementia. 

The  Court.  It  seems  to  me  that  under  the  statute  that  cer- 
tificates, if  properly  authenticated,  are  competent.  Wigmore 
says    that    such    certificates,    when    duly    authenticated    by    the 
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officer  whose  duty  it  is  to  keep  the  records,  are  competent  as 
evidence  of  the  facts  therein  stated. 

Mr.  Callahan.     We  make  no  question  about  that. 

The  Court.  And  our  statute  with  reference  to  the  records 
of  marriages,  births  and  deaths  has  a  similar  statement  in  it. 
Now,  if  the  cause  of  death  as  stated  is  such  a  cause  as  would 
have  no  relation  to  that  disease  of  the  mind  known  as  insanity, 
then  it  seems  to  me  that  they  might  well  be  rejected  as  imma- 
terial. If,  on  the  other  hand,  it  is  claimed,  and  there  is  evidence 
tending  to  show,  that  such  cause  of  death  as  stated  there  is  to 
be  connected  in  any  way  with  insanity,  and  there  is  any  evi- 
dence which  will  tend  to  show  that,  —  that  is,  that  those  causes 
of  death  are  in  some  way  related  to  insanity,  —  I  think  they  are 
competent. 

Mr.  Callahan.  In  view  of  your  Honor's  ruling,  I  think  that 
there  should  be  such  evidence  before  these  things  go  to  the  jury. 

Mr.  Stapleton.     I  suppose  that  goes  to  the  weight  of  it. 

The  Court.  I  say  if  there  is  any  evidence  which  tends  to 
show  either  directly  or  indirectly  that,  I  think  they  would  be 
competent  for  what  they  were  worth. 

The  jury  may  think  they  are  entitled  to  considerable  weight, 
or  they  may  give  them  very  little  or  no  consideration.  That  is 
a  matter  for  them.  I  do  not  think  that  it  is  necessary  to  have 
that  evidence  at  this  time,  or  that  there  is  any  special  reason 
why  the  evidence  should  go  in  first,  if  you  have  such  evidence.  I 
should  take  your  word  for  that.  I  should  not  want  to  let  these 
in  if  they  are  not  in  any  way  connected  with  the  case,  because 
it  seems  to  me  under  the  circumstances  they  would  not  be  of 
any  benefit  to  the  jury  in  determining  the  issue  one  way  or  the 
other. 

Mr.  Stapleton.  I  think  I  can  connect  them  with  the  case. 
Some  of  the  remote  ones,  perhaps,  may  have  but  a  slight  effect 
from  the  fact  that  they  do  not  state  accurately  a  certain  form  of 
insanity,  —  that  they  could  not  state  exactly  what  it  was. 

The  Court.  If  there  are  some  of  those  that  you  have  doubt 
about  you  can  hold  those  until  your  witnesses  go  on  the  stand. 

Mr.  Stapleton.     I  will  withhold  those  on  cerebral  congestion. 

The  Court.  So  far  as  I  know  there  is  nobody  who  is  a  rela- 
tive of  the  defendant,  —  a  deceased  relative  of  the  defendant,  — • 
who  has  been  testified  about  where  it  has  not  been  stated  that 
he  is  insane,  —  orally,  by  the  testimony  of  the  witnesses,  so 
that  it  seems  to  me  this  is  merely  cumulative  anyhow. 
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Mr.  Stapleton.     Corroborative. 

The  Court.     Corroborative  and  cumulative. 

Mr.  Stapleton.  I  think  it  is  the  kind  of  evidence  that  could 
not  be  devised  afterwards  by  interested  relatives. 

The  Court.  As  I  understand  it,  Mr.  Attorney,  this  is  evi- 
dence relating  to  the  relatives  who  are  deceased,  and  which  has 
already  been  testified  to. 

Mr.  Callahan.  Your  Honor,  I  am  frank  to  say  that  I  do 
not  recall  the  evidence  on  that  point. 

Mr.  Stapleton.  Mrs.  Spencer  testified  as  to  three  of  these, 
—  Nathaniel  Davis,  the  elder,  who  is  her  grandfather,  and  this 
man  was  her  son  — 

The  Court.  "Without  spending  any  more  time  about  it  you 
may  put  in  those  two  certificates,  where  you  expect  to  connect 
them  with  death  by  insanity  of  such  deceased  persons. 

Certified  record  of  death  in  the  town  of  Franklin,  Connecti- 
cut, of  Mary  E.  Spencer,  marked  "Ex.  13,  J.  P.  F." 

Certified  record  of  death  in  the  city  of  Newport,  Rhode 
Island,  of  Nathaniel  Davis,  marked  "Ex.  14,  J.  P.  P." 

Mr.  Stapleton  [reading]:  — 

466. 
1873. 

Record  of  Deaths  in  the  Town  of  Franklin,  1873,  4. 
Names:  Mary  E.  Spencer. 
Place  of  death :  Franklin,  Conn. 
Time  of  death: 

Month,  October. 

Day,  15. 
Age: 

Years,  41. 

Months. 

Days. 
Sex:  female. 

Single,  married,  widower  or  widow:  married. 
Birthplace : 

Town. 

State  or  country. 
Residence  at  death. 

Disease  or  cause  of  death:  softening  of  the  brain. 
Occupation. 
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Color. 

Name  of  parents. 

Physician  or  person  certifying:  M.  K.  Brewer. 

This  is  to  certify  that  the  above  is  a  true  copy  of  record  as  found  re- 
corded in  Franklin,  Conn.,  Records  of  Vital  Statistics,  page  466. 

Attest:  Samuel  G.  Haetshorn, 

Registrar. 
Franklin,  Conn.,  October  13,  1911. 

[Seal  of  town  of  Franklin,  Connecticut.] 

[Seal  of  S.  G.  Hartshorn,  Registrar,  Vital  Statistics,  Franklin,  Conn.] 

State  of  Connecticut,         \ 
Office  of  the  Secretary,      / 

I,  Matthew  H.  Rogers,  Secretary  of  the  State  of  Connecticut,  and  keeper 
of  the  seal  thereof,  do  hereby  certify  that  Samuel  G.  Hartshorn,  Esq.,  was 
on  the  first  Monday  of  October,  A.D.  1909,  duly  elected  town  clerk,  and 
ex  officio,  registrar  of  births,  marriages  and  deaths  of  the  town  of  Franklin, 
in  the  county  of  New  London  in  said  State,  for  the  term  of  two  years  from 
and  after  the  first  Monday  of  January,  1910;  and  that  to  his  acts  and 
attestations  as  such,  full  faith  and  credit  are  and  ought  to  be  given  in  and 
out  of  court.  And  I  further  certify  the  above  attestation  is  in  proper  form 
and  by  the  proper  officer. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed  the  seal 
of  said  State  at  Hartford  this  nineteenth  day  of  October,  A.D.  1911. 

Matthew  H.  Rogers, 

Secretary. 

[Seal  of  the  State  of  Connecticut.] 

The  City  of  Newport,  Rhode  Island, 
Office  of  the  City  Clerk,  August  23,  1910. 

A  Transcript  from  the  Record  of  Deaths. 

Date  of  death:  February  29,  1872. 

Name  and  surname  of  the  deceased :  Nathaniel  Davis. 

Age: 

Years,  78. 

Months. 

Days. 
Place  of  death:  Newport,  R.  I.,  Fair  Street,  No.  13. 
Sex,  color  and  condition:  male,  white,  married. 
Occupation  of  male  over  fifteen  years:  Seaman. 
Place  of  birth:  Newport,  R.  I. 
Names  of  parents: 
Disease  or  cause  of  death:  softening  of  the  brain. 

A  true  copy. 

Attest:  F.  N.  Fullerton, 

City  Clerk. 
[Seal  of  the  city  of  Newport,  R.  I.] 
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State  of  Rhode  Island  and  Providence  Plantations. 
Newport,  sc. 

I,  Robert  M.  Franklin,  sole  justice  of  the  District  Court  of  the  First 
Judicial  District  located  at  Newport  in  the  county  of  Newport,  hereby 
certify  that  Francis  N.  FuUerton  is  the  city  clerk  of  the  chy  of  Newport, 
that  the  foregoing  transcript  is  in  due  form  and  by  the  proper  officer. 

In  testimony  thereof  I  have  hereunto  set  my  hand  this  fourteenth  day 
of  September,  A.D.  1910. 

Robert  M.  Franklin. 

State  of  Rhode  Island  and  Providence  Plantations. 

Newport,  sc. 

Office  of  the  Clerk  of  the 
District  Court  of  the  First  Judicial  District. 

I,  George  H.  Kelley,  clerk  of  the  court  aforesaid,  do  hereby  certify  that 
Robert  M.  Franldin,  Esq.,  is  the  sole  justice  of  said  court,  that  he  is  duly 
commissioned  and  qualified. 

In  testimony  thereof  I  have  herewith  set  my  hand  and  affixed  the  seal 
of  said  court  this  fifteenth  day  of  September,  A.D.  1910. 

George  H.  Kelley, 
Clerk. 

[Seal  of  State  of  Rhode  Island  and  Providence  Plantations,  District  Court,  First 
Judicial  District.] 

Mr.  Stapleton.  I  want  to  offer  both  those  depositions,  if 
your  Honor  please. 

The  Court.  Well,  I  see  them  there;  I  don't  know  anything 
about  them. 

Mr.  Callahan.     I  don't,  either. 

Mr.  Stapleton.  I  don't  know  what  objection  is  made  to 
them. 

The  Court.  I  know  that  there  was  a  desposition  offered  here 
a  day  or  two  ago  and  it  was  to  be  examined  by  counsel  for  the 
Commonwealth.  Whether  that  is  the  deposition  or  not,  I  don't 
know. 

Mr.  Stapleton.     I  will  offer  it  to  you. 

Mr.  Callahan.  This  is  the  first  time  I  have  seen  this.  I 
haven't  seen  it  before.  You  have  shown  me  others,  but  not 
that. 

I  have  some  objections  which  I  ask  your  Honor  to  rule  upon. 
They  are  signed  by  the  district  attorney,  objecting  to  inter- 
rogatories 14,  15,  16,  18,  21,  22,  23,  24,  25  and  26.  It  would 
probably  be  well  for  your  Honor  to  —  here  you  will  find  the 
objection  stated,  and  here  begins  the  interrogatory  14,  the  first 
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one  objected  to.  I  have  no  doubt  your  Honor  will  overrule  the 
objection  in  many  instances. 

The  Court.  The  only  construction  that  can  be  there  set  up 
is  that  he  was  the  attending  physician.  He  says  in  answer  to 
your  interrogatories  that  he  treated  him  between  1895  and  1901 
several  times,  and  he  says  that  he  treated  him  in  1895  or  1896 
for  measles,  and  during  later  years  for  ordinary  diseases,  as 
la  grippe,  pneumonia,  tonsillitis,  and  so  forth.  It  seems  to  me, 
Mr.  District  Attorney,  that  that  would  qualify  him  as  the  fam- 
ily physician.  He  treated  him  for  various  illnesses  during  a 
period  of  over  a  year.  All  the  other  interrogatories  are  clearly 
competent,  in  my  opinion.  Of  course,  if  you  desire  to  be  heard, 
Mr.  District  Attorney,  I  shall  be  glad  to  hear  you. 

Mr.  Callahan.     Oh,  no. 

The  Court.  You  expect  now  to  read  those  questions  and 
answers,  Mr.  Stapleton,  'and  I  think  we  will  take  the  usual 
recess  at  this  time. 

Recess  from  11.32  to  11.52. 

Mr.  Callahan.  Now,  may  it  please  your  Honor,  I  object 
to  this  deposition  of  N.  L.  Drake,  of  Little  Falls,  New  York. 
The  defendant  duly  made  his  motion  for  a  commission  to  take 
such  deposition.  The  commission  was  issued,  and  your  Honor 
will  find  in  the  commission  that  certain  requirements  are  im- 
posed upon  the  commissioner  appointed  by  the  court  duly 
authorized  to  take  it,  and  among  other  things  is  this  require- 
ment:— 

And  when  you  shall  have  taken  the  examination  aforesaid,  to  reduce 
the  same,  or  cause  the  same  to  be  reduced  to  writing  in  your  presence, 
and  the  same  so  taken  and  subscribed,  by  said  deponent  we  request  you 
to  return,  together  with  this  commission,  and  your  doings  therein  in- 
closed, sealed  and  directed  to  the  justices  of  our  said  court  so  holden  at 
Springfield  as  aforesaid,  as  soon  as  may  be. 

Attached  to  this  commission  are  answers  to  interrogatories 
annexed  to  it  and  this  statement:  — 

Be  it  known  that  Dr.  N.  L.  Drake  of  Little  Falls,  N.  Y.,  personally 
appeared  before  me  and  was  duly  sworn  pursuant  to  the  directions  hereto 
annexed,  in  answer  to  said  interrogatories  and  cross-interrogatories, 
deposes  and  says  as  follows,  —  said  answers  to  correspond  to  interroga- 
tories and  cross-interrogatories  of  similar  number  in  said  commission. 
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Then  follow  the  answers,  and  then  this  statement:  — 

Read  over,  subscribed  and  sworn  to  before  me,  this  fourteenth  day  of 
September,  1910,  at  the  city  of  Little  Falls  in  the  county  of  Herkimer 
and  State  of  Xew  York. 

W.  Earl  Ward, 
Notary  Public. 

There  is  nothing  to  show  that  he  was  a  commissioner  author- 
ized —  no  certificate,  even,  from  Xew  York  that  he  was  a 
notary  public.  So  that  the  question  as  to  whether  or  not  the 
seal  of  the  notary  should  be  impressed  upon  the  document  be- 
comes rather  trivial  in  the  view  of  the  larger  question  that  there 
is  absolutely  no  evidence  that  he  was  a  notary  public.  Can  it 
be  possible  that  on  so  important  a  matter  as  a  deposition  taken 
outside  the  jurisdiction  of  this  court  that  the  deposition  can  be 
competent  without  anything  whatever  to  show  that  it  was 
properly  taken  aside  from  the  statement  of  some  man  who  says 
that  he  took  it?  Can  it  be  possible  that  the  law  contemplates 
that  a  deposition  which  does  not  appear  to  be  taken  by  a  notary 
public,  save  in  so  far  as  the  person  taking  it  says  that  he  was 
without  seal  or  certificate,  is  competent? 

Mr.  Stapletox.  Suppose  that  had  been  taken  by  a  justice 
of  the  peace,  as  under  the  law  it  might  have  been,  who  had  no 
seal,  would  it  have  been  necessary  for  him  to  go  to  some  out- 
side officer  whom  this  court  knows  nothing  about  and  need  not 
take  judicial  notice  of,  and  furnish  this  court  that  outside  evi- 
dence that  he  is  such  an  officer? 

Mr.  Callahan.  It  is  the  regular  course  for  the  courts  to 
certify  that  he  was  a  justice  of  the  peace. 

Mr.  Stapletox.  The  rule,  as  I  understand,  is  that  a  deposi- 
tion taken  by  a  justice  of  the  peace,  the  court  will  take  judicial 
notice  that  he  is  a  justice  of  the  peace. 

Mr.  Callahan.  What  it  says  here,  it  is  addressed  "To  any 
commissioner  appointed  by  the  Governor  of  this  Commonwealth 
to  take  depositions  in  any  other  of  the  United  States  or  to  any 
justice  of  the  peace,  notary  public,  or  other  officer,  legally  em- 
powered to  take  depositions  or  affidavits  within  the  State  of 
Xew  York."  What  evidence  is  that  here  that  this  man  is  a 
notary  public'  We  are  dealing  with  work  of  a  notary  public; 
we  are  dealing  with  a  notary  public  in  a  foreign  State  who  does 
not  even  attach  the  seal. 

Mr.  Stapletox.  It  seems  to  me  that  is  true  under  the  law 
merchant    relating    to    negotiable    instruments,    which    requires 
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a  seal  on  a  notice  of  protest  of  a  note.  That  is  a  peculiar  branch 
of  the  law  and  a  custom  which  has  grown  up  through  an  entirely 
different  practice  from  that  of  taking  depositions. 

Mr.  Swift.  Like  an  acknowledgment  on  a  deed,  —  if  it  is 
made  before  a  foreign  notary  he  has  not  only  got  to  have  a  seal 
attached  but  he  has  got  to  have  the  certificate  of  the  court. 

Mr.  Stapletox.     I  don't  think  so. 

The  Court.  It  is  not  necessary  for  a  notary  to  put  a  seal 
upon  an  acknowledgment  in  this  Commonwealth,  and  it  is  a 
common  practice  not  to  put  a  seal  on. 

Mr.  Swift.     Outside  of  the  State? 

The  Court.     Oh,  no,  in  the  State. 

Mr.  Swift.  Xo,  I  say  that  outside  of  the  State  a  notary  pub- 
lic must  have  a  certificate  to  get  it  recorded  here  under  the  law. 
It  has  been  so  decided. 

Mr.  Stapletox.  I  think  there  is  a  decision  in  this  State  with 
which  your  Honor  is  undoubtedly  familiar,  although  I  cannot 
recall  what  the  decision  is,  that  the  act  of  a  notary  does  not  re- 
quire his  seal  in  the  State. 

The  Court.     That  is  what  I  meant  — 

Mr.  Swift.     Within  the  State;    I  agree  to  that. 

Mr.  Stapletox.  In  the  absence  of  evidence  the  law  of  Xew 
York  State  is  presumed  to  be  the  same  as  that  of  Massa- 
chusetts. 

Mr.  Swift.     Xo,  that  is  a  statute. 

Mr.  Stapletox.  We  cannot  take  any  notice  of  a  statute  in 
Xew  York  State  until  we  know  there  is  one. 

Mr.  Callahax.  That  is,  my  friend  is  asking  the  Court  here 
to  admit  as  evidence  in  this  case  a  document  purporting  to  be 
executed  by  a  man  in  Xew  York  who  signs  himself  as  notary 
public  and  does  no  more.  He  does  not  even  add  to  his  signa- 
ture a  seal,  and  there  is  absolutely  nothing  to  show  to  this  court 
that  he  is  a  notary  public. 

Mr.  Stapletox.  We  cannot  know  that  he  has  a  seal  as  a 
matter  of  law. 

The  Court.     The  statute  provides  that  — 

Depositions  and  affidavits  taken  without  the  commonwealth  in  any 
manner  other  than  is  provided  in  the  three  preceding  sections,  if  taken 
before  a  notary  public  or  a  person  authorized  by  the  laws  of  any  other 
state  or  country  to  take  depositions,  may  be  admitted  or  rejected  in  the 
discretion  of  the  court;  but  such  deposition  or  affidavit  shall  not  be  ad- 
mitted unless  the  court  finds  that  the  adverse  party  had  sufficient  notice 
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of  the  taking  thereof,  and  an  opportunity  to  cross  examine  the  witnesses, 
or  that  from  the  circumstances  of  the  case  it  was  impossible  to  give  him 
such  notice. 

I  understand  in  this  case  that  notice  was  given  and  that  ob- 
jections were  made  to  certain  of  the  interrogatories  propounded 
to  the  deponent,  and  perhaps  cross  interrogatories  were  filed; 
I  don't  know  — 

Mr.  Stapletox.     They  were. 

The  Court.  The  fact  that  this  is  wholly  discretionary  on  the 
part  of  the  Court  leads  me  to  exercise  the  greatest  amount  of 
care  possible  in  wisely  exercising  that  discretion. 

Mr.  Callahax.  May  I  suggest,  your  Honor,  at  this  point 
that  that  statute  refers  to  the  case  of  a  deposition  where  it 
appears  that  it  was  taken  before  a  notary  public?  The  point 
that  we  raise  and  impress  upon  your  Honor  is  that  that  point 
has  not  been  reached  in  this  deposition;  there  is  no  evidence 
that  this  man  was  a  notary  public.  What  do  we  know  about 
Mr.  Ward,  if  that  is  his  name?  We  know  absolutely  nothing 
about  him.  If  it  was  taken  before  a  notary  public  I  think  that 
the  statute  would  apply;    but  that  is  the  point  — was  it? 

The  Court.  Well,  it  seems  to  me  that  the  statute  is  broad 
enough  to  cover  almost  any  irregularity  that  may  arise  in  the 
taking  of  a  deposition.  Under  ordinary  circumstances  I  should 
not  have  any  hesitation  in  saying  that  a  deposition  of  this  kind 
ought  to  be  excluded,  certainly  in  a  civil  case  and  perhaps  in  the 
ordinary  criminal  case.  The  only  defect  —  the  only  irregularity- 
—  is  the  fact  that  there  is  no  evidence  to  show  that  this  person 
who  administered  the  oath  is  a  notary  public. 

Mr.  Swift.  That  goes  to  the  very  foundation  of  it,  your 
Honor,  we  claim. 

The  Court.  [Continuing.]  Or  if  he  was,  that  he  was  author- 
ized to  take  depositions.  Those  are  .the  objections,  as  I  under- 
stand it.  There  is  nothing  in  the  papers  to  indicate  that  he  was 
authorized  to  take  a  deposition  or  that  he  was  authorized  to  ad- 
minister an  oath,  except  what  appears  on  the  papers  themselves. 
So  far  as  the  seal  is  concerned  I  do  not  attach  much  significance 
to  that,  because  if  there  had  been  a  certificate  of  the  clerk  of 
the  court,  for  instance,  or  the  Secretary  of  State  of  New  York, 
certifying  that  this  person  was  a  notary  public,  that  would 
probably  have  cured  any  objection  that  might  be  made.  If  this 
person  who  appears  to  act  as  a  notary  public  was  not  a  notary 
public,  then  his  act  was  a  false  and  a  fraudulent  act,  and  he  had 
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no  right  to  take  any  deposition  at  all.  It  seems  to  me  that  there 
is  some  —  if  not  presumption,  something  in  the  paper  itself 
to  indicate  a  claim  of  right  —  that  he  claimed  a  right  to  take 
the  deposition,  to  administer  the  oath;  and  if  there  is  any  pre- 
sumption one  way  or  the  other  about  it  it  is  to  be  presumed 
that  he  was  acting  as  he  had  a  legal  right  to  do  rather  than 
that  he  was  doing  a  thing  which  was  a  false  and  fraudulent  act 
on  his  part.  And,  as  I  say,  in  view  of  the  circumstances  of  this 
case,  I  am  rather  inclined  to  think  that  it  should  be  assumed  that 
if  he  was  a  notary  public  he  had  a  right  to  take  the  deposition, 
because  a  notary  public  in  Massachusetts  has  a  right  to  take  a 
deposition,  and  if  that  is  so  the  only  question  is,  Was  he  a 
notary  public?  There  is  no  evidence  that  he  was  except  that 
he  took  this  acknowledgment.  On  the  other  hand,  if  he  was  not, 
then  he  was  doing  a  thing  which  was  irregular  and  improper. 
And  I  expect  it  is  to  be  assumed  that  if  a  person  acts  in  any 
capacity  he  is  acting  honestly  and  not  fraudulently,  in  the  ab- 
sence of  any  evidence  to  the  contrary;  and  it  is  to  be  assumed 
in  the  absence  of  any  evidence  to  the  contrary  that  he  told  the 
truth  when  he  certified  that  he  was  a  notary  public.  Of  course 
that  is  not  proof  and  I  am  not  discussing  this  as  any  special 
evidence  to  show  that  this  man  was  a  notary  public,  but  merely 
as  indicating  in  my  mind  that  if  this  man  -was  not  a  notary  pub- 
lic he  would  not  have  undertaken  to  act  as  such. 

Mr.  Callahan.  I  respectfully  submit  that  the  question  is 
not  ripe  for  your  Honor's  discretion  and  could  not  possibly  be 
ripe  for  your  Honor's  discretion  until  there  was  proper  evidence 
that  the  man  was  a  notary  public;  and  I  submit  that  the  mere 
assertion  of  that,  outside  of  this  Commonwealth,  that  he  is  a 
notary  public,  not  supported  by  any  proper  evidence  of  the  fact, 
is,  absolutely  no  evidence  of  any  kind  or  nature. 

The  Court.     I  agree  with  you;    I  agree  with  you,  but  — 

Mr.  Callahan.  That  being  true,  I  submit  that  that  ques- 
tion of  discretion  is  not  presented.  That  question  of  discretion 
arises  when  the  Court  is  satisfied  that  it  was  taken  by  a  notary 
public. 

The  Court.  If  I  were  satisfied  that  it  was  taken  by  a  notary 
public  there  would  not  be  anything  here  at  all;  there  would 
not  be  any  question  raised.  In  view  of  the  fact  that  this  man 
is  on  trial  for  his  life  I  am  going  to  allow  that  deposition  to  be 
admitted. 

Mr.  Callahan.  There  are  other  depositions  here,  your  Honor, 
that  are  even  worse  than  this.     I  hate  to  stand  before  this  Court 
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claiming  our  legal  rights  and  implying  to  the  jury  that  this 
must  be  a  dangerous  matter.  I  think  that  is  an  unlawful  dep- 
osition. 

The  Court.  I  have  talked  with  Mr.  Morris  about  it  and  Mr. 
Morris  says  that  it  is  not  unusual  to  admit  depositions  under 
such  circumstances  as  these. 

Mr.  Swift.  I  never  heard  of  it  when  the  question  was  raised; 
if  we  did  not  have  the  certificate  we  did  not  get  any  deposition. 
I  never  struck  one  before  in  a  capital  case. 

Mr.  Stapleton.  Can  it  be  that  even  the  officer  must  prove 
he  was  qualified  to  take  that  deposition?  The  commission  does 
not  say  "and  also  prove  that  you  are  duly  qualified." 

Mr.  Callahan.  No,  but  the  Court  is  supposed  to  have  some 
information  to  be  guided  by.  The  Court  cannot  sit  here  and 
guess  that  a  man  may  be  a  notary  public  or  justice  of  the  peace. 

Mr.  Stapleton*.  He  can  take  judicial  notice  of  the  fact  that 
he  is  a  justice  of  the  peace. 

Mr.  Callahan.  Take  judicial  notice  of  the  fact  that  a  man 
is  a  justice  outside  of  the  jurisdiction? 

Mr.  Stapleton.  Yes,  when  he  takes  a  deposition  he  acts  as 
an  officer  of  this  court. 

Mr.  Swift.     Within  the  State;    that  is  all  right. 

Mr.  Stapleton.  When  he  takes  a  deposition  anywhere  he 
acts  as  an  officer  of  the  court  under  a  commission. 

The  Court.  Well,  I  do  not  think  I  shall  change  my  ruling 
about  it.     I  think  I  will  admit  the  deposition. 

Mr.  Callahan.  Will  your  Honor  pardon  me  a  moment? 
Does  your  Honor  pass  on  the  objections  raised  by  Mr.  Taft? 

The  Court.  There  are  no  questions  there  which  it  seems  to 
me  are  not  competent. 

Mr.  Stapleton.  Deposition  of  N.  L.  Drake  of  Little  Falls 
in  the  State  of  New  York.  I  do  not  think  it  will  be  necessary 
for  me  to  read  anything  other  than  the  interrogatories  and 
answers. 

Deposition  of  N.  L.  Drake. 

COMMONWEALTH   OF   MASSACHUSETTS. 

Hampden,  ss.     Superior  Court. 

Commonwealth  v.  Bertram  G.  Spencer. 

Interrogatories  addressed  to  N.  L.  Drake  of  Little  Falls  in  the  State 
of  New  York  on  behalf  of  the  defendant  in  the  above-named  case. 

1.  What  is  your  name,  age,  residence  and  occupation?  A.  N.  L. 
Drake.     Forty  years.     Little  Falls,  New  York. 
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2.  Do  you  know  the  defendant,  Bertram  G.  Spencer?  A.  To  the 
second  interrogatory  he  says:  I  do. 

3.  How  long  have  you  known  him?  A.  To  the  third  interrogatory  he 
says:  Since  1895,  especially  between  1895  and  1901. 

4.  When  and  where  did  you  last  see  him?  A.  To  the  fourth  interroga- 
tory he  says:  To  the  best  of  my  recollection  it  was  on  Main  Street, 
Lebanon,  Conn.,  about  eight  years  ago.  I  do  not  think  that  I  have  seen 
him  or  spoken  to  him  during  the  past  eight  years. 

5.  Where  did  you  receive  your  medical  education?  A.  To  the  fifth 
interrogatory  he  says :  New  York  City,  University  and  Bellevue  Medical 
College. 

6.  Are  you  a  practicing  physician?  A.  To  the  sixth  interrogatory  he 
says:  I  am. 

7.  Did  you  formerly  practice  in  Lebanon,  Connecticut?  A.  To  the 
seventh  interrogatory  he  says:  I  did. 

8.  When  did  you  practice  there?  A.  To  the  eighth  interrogatory  he 
says:  Between  1895  and  1901. 

9.  If  you  know  Bertram  G.  Spencer,  how  often  in  Lebanon,  Conn., 
did  you  meet  him  while  there?  A.  To  the  ninth  interrogatory  he  says: 
Several  times. 

10.  Did  you  ever  treat  him  professionally?  A.  To  the  tenth  inter- 
rogatory he  says :  I  did. 

11.  If  so,  state  when  as  near  as  possible  and  for  what,  giving  details. 
A.  To  the  eleventh  interrogatory  he  says:  In  1895  or  1896  for  measles. 
During  later  years  for  ordinary  illness,  as  la  grippe,  pneumonia,  tonsilli- 
tis, etc. 

12.  Whether  or  not  you  ever  treated  him  for  laudanum  poisoning? 
A.  To  the  twelfth  interrogatory  he  says :  I  did. 

13.  If  yes.  state  the  symptoms  you  observed  and  treatment  you  gave 
as  near  as  you  can  remember.  A.  To  the  thirteenth  interrogatory  he 
says :  I  first  saw  patient  at  this  time  several  hours  after  he  had  taken  the 
laudanum,  and  observed  the  ordinary  signs  and  symptoms,  characteristic 
of  opium  poisoning,  namely,  contracted  pupils,  slow  respiration,  semi- 
comatose condition,  characteristic  opium  breath.  The  usual  antidote 
administered  and  the  stomach  washed  out. 

14.  What  led  you  to  believe  he  was  suffering  from  laudanum  poisoning? 
A.  To  the  fourteenth  interrogatory  he  says:  Above-stated  symptoms  as 
observed  by  myself  at  that  time. 

15.  Did  he  state  to  you  at  any  time  anything  for  the  purpose  of  treat- 
ment in  regard  to  his  condition?  A.  To  the  fifteenth  interrogatory  he 
says:  I  think  not. 

16.  If  yes,  what  did  he  so  state?  A.  To  the  sixteenth  interrogatory 
he  says:  I  do  not  recall  that  he  stated  anything. 

17.  Did  you  form  any  opinion  of  his  mental  condition  as  a  result 
of  your  observation?  A.  To  the  seventeenth  interrogatory  be  says:  I 
did. 

18.  If  yes,  what  was  said  opinion?    A.  To  the  eighteenth  interrogatory 
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he  says :  That  he  was  depressed  and  despondent.  I  believed  at  that  time 
that  it  was  one  of  those  impulsive  acts  peculiar  to  youth  of  a  strongly 
neurotic  temperament. 

19.  Did  you  know  Mrs.  Kate  E.  Spencer,  mother  of  Bertram  G. 
Spencer?    A.  To  the  nineteenth  interrogatory  he  says:  Yes. 

20.  Whether  or  not  you  ever  treated  her?  A.  To  the  twentieth  inter- 
rogatory he  says :  Yes,  several  times. 

21.  Did  you  ever  treat  her  surgically  for  injury  to  the  wrists?  A.  To 
the  twenty-first  interrogatory  he  says:  I  did. 

22.  If  yes,  when  and  where?  A.  To  the  twenty-second  interrogatory 
he  says:  To  the  best  of  my  recollection,  would  say  that  it  was  in  the  spring 
of  1896;  at  my  office  on  Main  Street  in  Lebanon,  Conn. 

23.  Did  she  state  anything  to  you  as  to  the  cause  of  the  injury  for  the 
purpose  of  treatment?  A.  To  the  twenty-third  interrogatory  he  says: 
Yes. 

24.  If  yes,  what  did  she  state?  A.  To  the  twenty-fourth  interrogatory 
he  says:  She  stated  that  in  a  sudden  fit  of  despondency  and  anger  she  had 
tried  to  end  her  hfe  by  cutting  both  wrists,  adding  that  if  the  knife  had 
been  sharp  enough  she  would  have  accomplished  it. 

25.  As  a  result  of  your  observation  did  you  form  any  opinion  as  to  her 
mental  condition  at  the  time  of  said  injury  and  treatment?  A.  To  the 
twenty-fifth  interrogatory  he  says:  Xo  opinion  at  time  of  injury  but  I  did 
form  an  opinion  at  the  time  of  treatment. 

26.  If  yes,  what  was  said  opinion?  A.  To  the  twenty-sixth  interroga- 
tory he  says:  At  the  time  of  treatment,  that  she  realized  that  she  had 
done  a  foolish  and  rash  act  on  impulse. 

Hampden,  ss.     Superior  Court. 

Commonwealth  v.  Bertram  G.  Spencer. 

Cross-interrogatories  addressed  to  X.  L.  Drake,  of  Little  Falls,  in  the 
State  of  Xew  York  on  behalf  of  the  Commonwealth. 

1.  How  long  have  you  lived  in  Little  Falls?  A.  To  the  first  cross-in- 
terrogatory he  says:  Five  months. 

2.  Are  you  in  active  practice  of  any  profession  at  present?  If  so, 
what?  A.  To  the  second  cross-interrogatory  he  says:  Yes;  the  practice 
of  medicine. 

3.  When  and  where  did  jrou  last  see  Bertram  G.  Spencer?  A.  To  the 
third  cross-interrogatory  he  says:  About  eight  years  ago,  on  Main  Street, 
Lebanon,  Conn. 

4.  Did  you  at  that  time  have  any  talk  with  him?  A.  To  the  fourth 
cross-interrogatory  he  says:  I  did  not. 

5.  Did  you  at  that  time  notice  anything  peculiar  about  him?  If  so, 
what?  A.  To  the  fifth  cross-interrogatory  he  says:  I  did  not  pay  any 
particular  attention  at  that  time  to  his  demeanor  or  appearance. 

6.  When  and  how  did  you  first  know  that  there  was  any  case  pending 
in  this  Commonwealth  against  said  Spencer?    A.  To  the  sixth  cross-in- 
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terrogatory  he  says :  I  do  not  remember  the  date,  but  it  was  through  the 
daily  papers. 

7.  Have  you  had  any  talk  with  any  of  the  relatives  of  said  Spencer  or 
with  any  person  in  his  behalf  since  his  arrest?  If  so,  state  fully  with 
whom  you  talked  and  when  and  where  the  conversation  was  held.  A. 
To  the  seventh  cross-interrogatory  he  says:  I  have  not. 

8.  Have  you  received  any  letters  from  said  Spencer  since  his  arrest? 
If  so,  please  annex  the  same  to  this  deposition.  A.  To  the  eighth  cross- 
interrogatory  he  says:  I  have  not. 

9.  Have  you  received  any  letters  from  any  person  in  behalf  of  said 
Spencer  since  his  arrest?  If  so,  annex  the  same  to  this  deposition.  A. 
To  the  ninth  cross-interrogatory  he  says:  Yes,  one  only,  from  R.  P.  Sta- 
pleton,  which  is  hereto  annexed. 

N.  L.  Drake,  M.D. 

Mr.  Stapleton.  This  is  a  deposition  of  Anita  Martland  of 
East  Oakland  in  the  State  of  California  on  behalf  of  the  defend- 
ant, Bertram  G.  Spencer. 

Commonwealth  op  Massachusetts. 

Hampden,  ss.     Superior  Court. 

Commonwealth  v.  Bertram  G.  Spencer. 

Interrogatories  addressed  to  Anita  Martland  of  East  Oakland  in  the 
State  of  California  on  behalf  of  the  defendant  Bertram  G.  Spencer. 

1.  Please  state  your  name,  age,  residence  and  occupation?  A.  Anita 
Martland,  aged  forty-four  years,  residing  at  number  1274  Nineteenth 
Avenue,  Oakland,  California.     Occupation,  house-wife. 

2.  Are  you  acquainted  with  Bertram  G.  Spencer,  defendant  in  the  case 
of  Commonwealth  v.  said  Spencer  for  murder?    A.  Yes. 

3.  State  whether  or  not  you  saw  said  Bertram  G.  Spencer  in  the  State 
of  California.    A.  Yes. 

4.  If  so,  when  and  where  did  you  observe  him?  A.  At  my  home  in 
1904  and  1905. 

5.  State  whether  or  not  he  lived  at  your  house?    A.  Yes. 

6.  If  yes,  when  and  for  how  long  a  time?  A.  He  lived  at  my  home 
for  about  one  year  all  together.  He  would  be  there  for  about  three  or 
four  months,  then  go  away  and  come  back  again,  but  he  lived  at  my  house 
about  twelve  months  all  together. 

7.  State  what  you  noticed  in  regard  to  his  actions  during  said  time? 
A.  He  acted  very  queer  at  certain  times,  and  about  every  two  weeks. 

8.  State  what,  if  anything,  you  observed  with  reference  to  his  appear- 
ance during  said  time?  A.  Sometimes  he  was  melancholy,  and  would 
cry  and  cry  by  the  hour.  He  was  hit  on  the  head  by  his  father  when  a 
boy  of  about  six  years  of  age,  and  at  certain  times  he  would  have  these 
terrible  pains  in  the  head.    For  instance:  in  the  morning  he  would  get 
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out  of  bed  complaining  of  his  head,  and  I  would  bathe  it  for  him.  Then 
again  he  would  curse  and  swear,  whenever  he  happened  to  have  these 
pains.  He  was  abused  by  his  father  when  at  home.  He  would  either 
indulge  in  a  spell  of  swearing  or  cursing  and  pace  the  floor  at  times  for 
over  half  an  hour;  then  I  would  get  him  to  he  down  and  go  to  sleep  or  he 
would  amuse  himself  playing  the  piano,  and  I  got  his  mind  off  of  it  this 
way.  I  wrote  and  told  his  mother,  and  she  said  that  she  had  the  same 
trouble  with  his  father. 

9.  State  what,  if  anything,  you  noticed  with  regard  to  Ms  speech?  A. 
He  would  swear  whenever  be  had*these  pains.  Then  he  would  go  away 
in  the  evenings  sometimes  about  8.20  o'clock  and  did  not  show  up  until 
4  o'clock  in  the  morning.  He  had  not  been  with  me  two  weeks  when  he 
did  that. 

10.  Did  you  notice  anything  in  regard  to  his  head  during  said  times? 
A.  Yes. 

11.  If  so.  what  did  you  notice,  giving  details?  A.  At  these  times  he 
complained  of  violent  pains  in  his  head,  and  I  noticed  when  he  would  have 
these  spells  that  there  was  a  vein  or  artery  under  his  right  ear  which  pul- 
sated so  "violently  that  it  was  noticeable  to  any  one. 

12.  State  whether  or  not  there  were  any  changes  in  his  conduct,  condi- 
tion or  appearance?  A.  Yes,  as  I  have  testified  before,  his  condition  and 
appearance  were  entirely  changeable  at  the  times  he  was  in  these  spells, 
and  when  not,  he  was  a  perfect  gentleman  out  of  these  spells,  and  when 
in  these  spells  he  was  like  a  raving  fool. 

13.  If  yes,  state  what  said  changes  were  and  how  frequently  were  they? 
A.  As  I  have  testified  before,  these  changes  took  place  about  every  two 
weeks. 

1 1.  Was  your  attention  drawn  to  his  condition  in  any  particular  man- 
ner, and  if  so,  how?  A.  Yes,  my  attention  was  drawn  to  his  condition, 
of  his  conduct  by  the  marked  change  in  his  manner  of  acting  and  speaking. 

15.  State  whether  or  not  he  made  any  complaint  at  any  time  in  regard 
to  his  physical  condition?     A.  Yes. 

18.  If  yes,  what  were  said  complaints?  A.  He  complained  of  these 
violent  pains  in  his  head.  I  do  not  remember  of  any  other  complaints  as 
to  his  physical  condition. 

17.  Did  you  at  any  time  administer  treatment  or  care  of  him  on  account 
of  his  physical  condition?    A.  Yes. 

18.  If  so,  what  was  said  care  and  treatment?  A.  Yes,  I  bathed  his 
head  with  various  cooling  lotions.  I  could  not  touch  his  head  as  it  was 
very  tender,  and  caused  him  great  pain  when  there  was  any  pressure 
on  it. 

19.  State  whether  or  not  you  noticed  anything  with  reference  to  any 
of  the  bloodvessels  of  his  head  or  neck?      A.  Yes. 

20.  If  yes,  what  did  you  observe?  A.  As  I  have  testified  before,  I 
noticed  a  vein  or  artery  in  the  neck  pulsate  violently  when  he  was  suffer- 
ing with  these  pains  in  his  head.  I  am  not  positive  as  to  which  side,  but 
my  judgment  is  that  it  was  the  right  side. 
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Cross-interrogatories  to  Anita  Martland  in  behalf  of  the  Common- 
wealth. 

1.  How  long  have  yon  known  Bertram  G.  Spencer?  A.  I  have  known 
him  since  the  year  1903. 

2.  Where  was  he  when  you  first  saw  him?  A.  At  my  house.  He  came 
to  my  home  from  the  east  where  I  now  live,  in  Oakland,  California. 

3.  When  and  where  did  you  first  see  him  in  California?  A.  At  my 
home  in  Oakland,  California,  in  1903. 

4.  When  and  where  did  you  last  see  him  in  California?  A.  At  my 
home  in  Oakland,  California,  just  before  the  earthquake  in  April, 
1906. 

5.  Do  you  know  the  various  occupations  he  was  engaged  in  while  in 
California?    A.  Yes,  I  know  some  of  them. 

6.  If  you  know,  state  what  they  were,  by  whom  and  where  he  was  em- 
ployed. A.  When  he  first  came  out  from  the  east  he  worked  in  San  Fran- 
cisco in  Hale  Brothers'  department  store.  When  he  left  there  he  came  to 
our  house  and  stayed  for  a  while,  then  he  went  up  to  Seattle.  He  went 
up  on  the  ship  "Montera."  I  believe  he  worked  on  the  ship,  then  he 
came  back  and  got  work  at  the  Oakland  Traction  Company  as  conductor 
on  the  cars.  He  was  living  at  my  house  at  the  time  he  worked  for  the 
Oakland  Traction  Company.  Then  he  went  away.  I  do  not  remember 
exactly  where  he  went  to,  but  he  came  back  and  worked  for  the  Peoples 
Express  Company  as  shipping  clerk.  From  the  Peoples  Express  Company 
—  well,  the  earthquake  came,  and  I  believe  he  got  work  as  a  carpenter 
and  then  he  left  us. 

7.  When  did  you  first  hear  of  the  homicide  for  which  he  is  to  be  tried? 
A.  When  I  took  up  the  paper  in  the  morning  and  read  it,  I  think  I  saw 
it  in  the  "Morning  Call"  of  the  6th  or  7th  of  April,  this  year. 

8.  How  and  from  whom  did  you  hear  it?  A.  I  read  it  in  the  "San 
Francisco  Morning  Call"  of  the  6th  or  7th  of  April  of  this  year,  and  also, 
I  believe,  in  the  "San  Francisco  Evening  Bulletin,"  then  I  dispatched  a 
message  east  to  see  about  it. 

9.  Have  you  received  a  letter  or  letters  from  Bertram  G.  Spencer  since 
the  homicide?  If  so,  please  annex  the  same  to  this  deposition.  A.  Yes. 
[Witness  produces  letter,  which  notary  has  marked  "Plaintiff's  Exhibit 
A"  and  attached  to  this  deposition  for  identification.] 

10.  Have  you  received  a  letter  or  letters  from  any  person  or  persons 
written  in  his  behalf  or  interest?  If  so,  please  annex  all  such  letters  to 
this  deposition.  A.  I  received  no  letters  excepting  the  letter  from  Attorney 
Stapleton,  asking  me  to  call  at  this  office  and  give  my  deposition. 

11.  How  long  did  he  live  at  your  house?  A.  About  twelve  months  all 
together. 

12.  Was  he  there  as  a  boarder  or  as  a  visitor?  A.  He  was  not  a  boarder, 
he  was  there  as  one  of  the  family. 

13.  What  is  your  maiden  name?  When  and  where  were  you  born? 
What  was  your  father's  name  in  full  and  your  mother's  maiden  name? 
A.  My  maiden  name  was  Anita  Albridge;  I  was  born  in  New  Lisbon, 
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Wisconsin,   in    the  year   1866;   my  father's   name  was   James   Henry 
Albridge,  and  my  mother's  maiden  name  was  Mary  E.  Lamoureux. 

14.  Please  state  fully  what  relation  you  are  to  Bertram  G.  Spencer? 
If  cousins,  state  the  relationship  between  your  father  or  mother  and  his 
father  or  mother.  A.  I  am'  no  relation  whatever.  Neither  is  my  father 
or  mother  related  in  anywise  to  his  father  or  mother.  The  only  relation- 
ship that  exists  in  the  family  is  that  his  mother  is  iny  husband's  aunt,  and 
that  he  is  my  husband's  cousin. 

Anita  Martland. 

-■ 

Subscribed  and  sworn  to  before  me  this  twelfth  day  of  September, 
A.D.  1910. 

Abe  P.  Leach, 
Notary  Public  in  and  for  the  County  of  Alameda,  State  of  California. 

[Seal  of  Abe  P.  Leach,  Notary  Public,  Alameda  County,  Cal.] 

Mr.  Stapletox.     I  propose  to  offer  the  letter,  if  your  Honor 

please  [reading] :  — 

79  York  St.,  Springfield,  Mass. 
Monday,  Aug.  22,  1910. 

Mother  is  not  very  well  but  is  trying  so  hard  to  keep  up  for  my  sake. 
Poor  old  Mother  how  much  she  has  had  to  suffer. 

Dear  Cousix  Nettie  :  —  Its  time  I  sat  down  and  wrote  you  a  long 
letter  Nettie  telling  you  how  thankful  I  am  to  you  for  sending  words  of 
cheer  and  money  whereby  I  could  be  supplied  with  comforts  which  are  few, 
but  those  few,  are  more  than  appreciated.  Nothing  but  mail,  papers, 
magazines,  washing  and  flowers  are  allowed  and  everything  is  read  and 
searched  for  fear  something  will  be  sent  in  and  everything  the  same  going 
out  and  they  keep  a  man  with  me  fearing  I  will  do  harm  to  myself  night 
and  day.  Colly  was  allowed  to  buy  me  cards,  checkers  &  dominoes  to 
help  take  up  my  mind  as  this  is  an  awful  awful  place  and  if  it  was  not  for 
my  Wife  and  Baby  and  dear  old  Mother  I  should  pray  for  relief  through 
death  and  it  may  come  as  it  is  but  whatever  the  outcome  I  shall  take  it 
for  the  best.  Have  lost  my  youngest  boy  since  I  came  in  here  but  I  look 
at  it  all  for  the  best,  Bertram,  Jr.,  is  growing  fast  and  will  soon  be  able  to 
walk,  Minnie  comes  over  Tues.  &  Fridays  and  Colly  comes  almost  every 
day  except  Sat.  Sundays  and  all  Holidays  I  am  not  allowed  to  see  any 
one  but  my  Lawyers  and  they  hardly  ever  come  on  those  days.  I  am  al- 
lowed only  one  sheet  of  paper  per  day  and  I  have  to  write  all  letters  with 
a  lead  pencil  but  law  is  law  and  the  way  of  the  transgressor  is  hard,  and 
my  whole  life  as  you  know  has  been  a  rough  one,  full  of  snares  and  pit  falls. 
Nettie  I  am  sure  that  my  whole  life  would  have  been  different  if  Father 
had  have  treated  me  differently  but  he  did  not  and  by  his  cruel  treatment 
we  all  had  to  leave  our  seemingly  good  homes  and  as  far  as  Mother  was 
concerned  it  was  all  right  for  she  treated  us  all  so  kindly  and  on  the  other 
hand  so  different.    Do  you  know  Nettie  I  have  fought  this  double  self  as 
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no  one  knows  and  through  pride  I  have  kept  my  wrong  doings  within 
myself  whereas  if  I  had  told  some  one  my  uncontrolable  desires  nineteen 
years  ago  I  could  have  been  put  away  and  this  awful  awful  thing  would 
never  occurred.  This  desire  to  steal  began  when  but  nine  years  old  and 
by  degrees  has  led  to  my  arrest  April  5  —  1910  and  with  my  temper  that 
has  followed  me  always  and  at  a  flash  notice  has  been  the  cause  of  many 
unhappy  reccolections  that  I  have  longed  and  wished  were  never  so,  and 
as  I  sit  in  my  dreary  cell  I  think  and  think  of  the  many  happy  times  I  had 
while  at  1274  but  they  are  all  gone  like  poor  Velma.  She  is  better  off 
Nettie  though  its  hard,  so  hard,  to  part  with  loved  ones,  but  we  have  all 
got  to  go  sooner  or  later  so  no  matter  how  dark  things  may  seem  there  is 
a  gleam  of  sunshine  for  us  all  some  where.  My  trial  comes  off  the  19th  of 
Sept.  At  9.30  a.m.  Its  strange  to  me  Nettie  that  as  much  money  as  I 
have  been  trusted  with  and  only  once  did  I  take  from  my  employer  and 
hundreds  and  thousands  of  dollars  have  been  intrusted  in  my  care  and  I 
never  thought  of  taking  a  penny  and  to  think  I  should  go  out  from  all 
that  was  good  and  steal  here  and  in  every  place  I  have  been  and  end  up 
by  kilhng  a  poor  defenseless  woman  at  any  other  time  I  would  protect 
with  my  life  but  the  awful  screaming  of  four  women  I  suppose  unnerved 
me  and  here  I  am.  God  have  mercy  on  all  my  folks  &  relatives  and  keep 
them  one  and  all  from  harm.  Love  &  kisses  and  best  wishes  to  you  —  Ben 
and  Grandma.  Again  thanking  you  for  all  your  kindnesses  in  every  way 
and  to  hear  from  you  if  only  a  word 

Your  loving  Cousin 
Bert. 

Henry  LaMotte  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Stapleton).  What  is  your  name,  please?  A- 
Henry  LaMotte. 

Q.  And  your  occupation?  A.  I  am  a  physician,  medical  of- 
ficer of  the  navy,  on  the  retired  list. 

Q.  And  where  did  you  receive  your  medical  education,  Doc- 
tor?    A.  In  the  LTniversity  of  Pennsylvania. 

Q.  And  anywhere  else?  A.  I  have  studied  abroad  since  my 
retirement  from  the  navy,  in  the  University  of  Tubingen  and 
University  of  Berlin. 

Q.  And  when  did  you  graduate  from  the  University  of  Penn- 
sylvania?    A.  In  1889. 

Q.  And  how  long  did  you  study  abroad  at  those  foreign  uni- 
versities?    A.  A  little  more  than  a  year. 

Q.  Were  you  at  one  time  surgeon  in  the  United  States  navy, 
or  assistant  surgeon?  A.  I  am  still,  but  I  am  on  the  retired 
list.     I  was  on  the  active  list  for  six  years. 

Q.  And  where  were  you  stationed  during  those  six  years?     A. 
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I  was  stationed  on  the  North  Atlantic  station  on  the  receiving 
ship  "Vermont,"  the  dynamite  cruiser  "Vesuvius,"  the  cruiser 
"Newark,"  flagship  of  the  North  Atlantic  squadron,  the  training 
ship  "Constellation,"  naval  hospital  at  Norfolk,  and  the  naval 
hospital  at  Chelsea. 

Q.  When  did  you  retire  from  the  navy,  Doctor?     A.  In  1897. 

Q.  When  you  retired  from  the  navy  were  you  in  service,  the 
service  of  the  United  States  government,  in  any  other  capacity? 
A.  During  the  war  with  Spain  I  was  in  charge  —  I  was  surgeon 
of  the  First  United  States  Volunteer  Cavalry. 

Q.  That  is  the  regiment  popularly  known  as  the  Rough  Riders? 
A.  Yes. 

Q.  And  how  long  were  you  surgeon  there?  A.  During  the  war 
with  Spain,  about  three  months. 

Q.  And  are  you  practicing  medicine  at  the  present  time?  A. 
I  am  practicing,  making  a  specialty  of  diseases  of  the  eye,  in 
Seattle,  State  of  Washington. 

Q.  How  long  have  you  been  there?     A.  Three  years. 

Q.  Did  you  —  at  some  time  while  you  were  in  the  United 
States  Navy,  whether  or  not  this  defendant  was  under  your 
observation?     A.  He  was. 

Q.  Doctor,  whether  or  not  you  had  ever  made  any  study  of 
insanity  or  diseases  of  the  mind?     A.  Yes,  sir,  I  have. 

Q.  And  what  would  you  say  with  regard  to  diseases  of  the 
nervous  system?  A.  I  have  also  had  to  make  a  study  of  diseases 
of  the  nervous  system. 

Q.  Whether  or  not  you  have  treated  diseases  of  the  mind  and 
nervous  system?     A.  Yes,  sir,  I  have. 

Q.  And  to  what  extent,  Doctor?  A.  I  have  had  charge  of, 
perhaps,  six  or  seven  cases  of  insanity.  I  have  had  to  make 
diagnoses.  I  have  never  had  to  treat  them  for  any  great  length 
of  time.  In  the  navy  such  cases  are  always  sent  to  asylums. 
As  soon  as  a  positive  diagnosis  is  made  the  medical  officers  are 
relieved  of  —  the  officers  of  the  navy  are  relieved  of  the  re- 
sponsibility of  treatment. 

Q.  Have  you  had  any  observation  of  other  cases  besides  those 
which  you  enumerated?  A.  Yes,  I  have  had  two  cases  of  mental 
diseases  during  the  war  with  Spain,  in  the  First  Volunteer  Cav- 
alry. 

Q.  At  the  present  time  do  you  treat  insanity  or  mental 
diseases  at  all?     A.  No,  sir. 

Q.  Previously  to  your  taking  up  your  present  specialty  what 
was   your   custom   when   you   met  with  diseases  of   the  mind   or 
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the  nervous  system  in  your  practice?  A.  I  don't  understand  the 
question. 

Q.  When  you  met  with  diseases  of  the  mind  or  the  nervous 
system  in  your  practice,  previous  to  taking  up  your  present 
specialty,  whether  it  was  your  custom  to  treat  them  at  all  your- 
self? A.  Yes,  sir;  we  were  obliged  to  keep  them  under  obser- 
vation until  such  time  as  we  could  make  a  positive  diagnosis  of 
some  form  of  insanity,  and  then  the  patient  was  examined  by 
the  Board  of  Medical  Survey,  and  either  sent  to  the  Govern- 
ment Asylum  for  the  Insane  at  St.  Elizabeth,  or  sent  to  some 
naval  hospital  preparatory  to  being  sent.  It  was  never  necessary 
for  a  medical  officer  of  the  navy  to  really  treat  cases  of  insanity, 
but  they  are  expected  to  be  able  to  diagnose  them. 

Q.  About  what  time  did  you  have  this  defendant  under  your 
observation?     A.  Some  time  during  the  summer  of  1895. 

Q.  Will  you  say  what  you  remember  of  the  circumstances  of 
that? 

Mr.  Callahan.  Wait  a  minute,  may  it  please  your  Honor. 
If  the  purpose  of  this  question  is  to  elicit  an  answer  as  an  ex- 
pert we  object  to  it. 

Mr.  Stapleton.  I  am  asking  for  the  symptoms  at  the  present 
time.     I  am  not  calling  for  his  opinion  now. 

The  Court.  I  will  hear  what  counsel  have  to  say  about  his 
being  qualified. 

Mr.  Stapleton.  Here  is  a  man  who  has  treated  insanity, 
whose  business  required  him  to  be  able  to  make  a  diagnosis 
and  treat  a  number  of  cases  of  it,  who  has  spent  some  time  in  a 
special  study  of  it,  whom  we  propose  to  show  has  treated  this 
particular  man.  I  do  not  propose  to  put  a  hypothetical  question 
to  him,  but  what  diagnosis  he  made  at  the  time  he  observed  this 
man  and  treated  him. 

The  Court.  I  assume  your  question  is  sooner  or  later  going 
to  call  for  his  opinion. 

Mr.  Stapleton.  Only  as  it  might  be  called  for  as  a  family 
physician,  not  his  opinion  on  an  assumed  state  of  facts.  I  agree 
that  he  is  not  qualified  to  that  extent  to  answer  a  hypothetical 
question. 

The  Court.  Is  there  any  difference  in  the  opinion  expressed 
in  answer  to  a  hypothetical  question  from  the  opinion  expressed 
from  an  examination  made  in  other  ways? 

Mr.  Stapleton.  I  think  there  is,  your  Honor,  particularly 
where  he  has  had  this  man  under  his  care  and  treatment. 

The   Court.     I  am  leaving  out  of  the  question  his  being  a 
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family  physician.  Do  you  offer  it  on  the  ground  that  he  is  the 
family  physician? 

Mr.  Stapletox.  That  he  comes  within  the  rule.  Of  course 
he  has  only  treated  one  member  of  the  family. 

The  Court.  I  do  not  understand  the  words  "family  physi- 
cian" apply  to  men  who  have  a  large  family  or  any  families  at 
all.     It  relates  to  the  treatment  of  the  man  himself. 

Mr.  Swift.     Yes. 

The  Court.     He  may  not  have  had  any  family  at  all. 

Mr.  Stapletox.     This  man  saw  him  for  quite  a  period. 

The  Court.  Isn't  it  obvious  that  it  amounts  to  just  this: 
that  this  man's  duty  was  to  make  a  diagnosis  of  a  case  where 
insanity  is  supposed  to  exist?  As  a  matter  of  fact,  he  treated 
during  his  service  in  the  navy  six  or  seven  cases,  and  he  refers 
to  two  other  cases  which  he  observed  but  which  he  didn't  treat. 
Isn't  that  the  extent  of  his  experience? 

Mr.  Swift.  The  other  two  he  called  mental  diseases,  not 
insanity. 

Mr.  Stapletox.     Is  there  any  distinction? 

Mr.   Swift.     Sometimes. 

The  Court.     At  any  rate,  isn't  that  the  extent  of  it? 

Mr.  Stapletox.  He  made  some  study  of  it.  It  arose  in  his 
practice,  and  he  was  accustomed  to  treat  them. 

The  Court.  If  a  witness  is  called  as  an  expert  who  has  made 
such  a  study  that  his  opinion  is  entitled  to  some  weight,  al- 
though he  may  not  be  the  most  skilful  in  the  world,  although 
he  may  not  be  eminent  as  a  specialist  in  this  particular  line,  yet 
his  experience  and  knowledge  must  be  such  that  his  opinion  will 
have  some  value  to  the  jury,  as  bearing  upon  the  opinion  which 
he  expresses.  It  seems  to  me  that  a  man  who  has  handled  only 
six  or  seven  cases  of  insanity,  a  disease  which  is  so  common,  — 
I  hardly  think  that  makes  him  competent.  And  I  assume  under 
the  evidence  here  that  there  is  nothing  to  show  that  he  is  ex- 
cepted from  the  general  rule  as  being  a  family  physician,  —  be- 
cause there  is  no  evidence  to  show  that  he  was. 

Mr.  Stapletox.  I  can  put  in  evidence  to  show  that  he  was 
the  physician  for  these  boys  in  the  naval  training  station  there; 
that  it  was  his  duty  to  treat  them;  and  that  he  did  treat  them; 
and  that  he  treated  this  defendant  there  and  had  him  under  his 
particular  care. 

Mr.  Callahan.  He  says  merely  that  he  examined  them  to  see 
whether  they  should  be  put  into  the  naval  hospital  for  treatment, 
as  I  understand  him. 
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Mr.  Stapleton.  I  think  there  is  a  case  which  says  that  a 
man  who  practiced  in  the  navy,  and  saw  patients  and  treated 
them  professionally,  and  who,  whenever  he  had  cases  of  insanity, 
always  turned  them  over  to  somebody  else,  —  that  he  could 
advance  an  opinion  upon  a  man's  sanity  and  I  think  that  the 
courts  in  almost  every  State  are  getting  away  from  the  strict 
rule  — 

The  Court.  I  think  they  are  following  the  rules  more  closely 
than  before.  I  know  that  there  is  a  case  which  has  held  that  a 
man  who  was  in  the  general  practice  of  medicine  could  express 
an  opinion  on  a  man's  mental  condition;  but  that  is  not  in 
accordance  with  later  rules. 

Mr.  Callahan.  In  the  case  of  the  Commonwealth  v.  Good- 
win, the  then  Attorney-General,  now  Judge  Sherman,  attempted 
to  qualify  the  jail  physician,  by  showing  that  as  a  jail  physician 
he  had  treated  insane  prisoners,  to  pass  upon  the  question  of 
their  sanity  or  insanity.  I  read  the  offer  or  attempt  to  qualify 
that  witness  with  a  great  deal  of  interest,  because  we  wanted  to 
do  the  same  thing  in  this  case.  Judge  Allen  ruled  that  the  wit- 
ness was  not  qualified,  notwithstanding  the  experience  which  he 
claimed  to  have  had,  and  the  gist  of  the  ruling  was  that  he  had 
made  no  special  study  of  insanity.  The  mere  fact  that  he  had 
in  the  course  of  his  general  practice  treated  insane  patients  did 
not  qualify  him  and  make  him  an  expert,  as  though  he  had 
given  special  study  to  it,  or  studied  it  as  a  specialist. 

The  Court.  I  do  not  think  the  evidence  is  sufficient  to  qualify 
him  as  an  expert  to  express  an  opinion  upon  the  defendant's 
mental  condition. 

Mr.  Stapleton.  The  particular  question  to  which  they  ob- 
jected did  not  call  for  that,  your  Honor;  so  to  avoid  a  repeti- 
tion of  this  discussion  I  propose  to  ask  him  some  questions  as 
to  his  observation  of  him,  and  then  pass  to  the  question,  so 
that  we  need  not  discuss  it  again. 

The  Court.     Very  well. 

Q.  To  what  extent  did  you  observe  the  defendant  while  at 
Newport?  A.  He  was  in  the  hospital,  and  I  saw  him  perhaps 
twice  daily  for,  to  the  best  of  my  recollection,  about  a  month. 
It  was  a  very  interesting  case  to  me  — 

Mr.  Callahan.     I  move  that  that  be  stricken  out. 

The   Court.      That   may   be   stricken   out   as   not   responsive. 

Q.  Did  you  say  how  frequently  you  saw  him  while  in  the  hospital? 

Mr.  Swift.     Twice  a  day,  he  said. 

The  Witness.     About  twice  a  day. 
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Q.  "Whether  or  not  he  was  under  your  treatment  at  all?  A. 
He  was  during  that  time. 

Q.  "What  did  you  observe  of  him? 

Mr.  Callahan.  The  same  objection  applies,  may  it  please 
your  Honor,  if  this  question  is  intended  for  the  same  purpose. 

Mr.  Stapleton.  It  is  not  intended  to  elicit  any  opinion  as 
to  his  mental  condition. 

Q.  I  will  ask  you,  not  for  any  opinion  now  as  to  his  mental 
condition,  but  as  to  the  symptoms  which  you  observed.  A.  He 
had  three  varieties  of  imperative  impulses.  He  on  two  or  three 
occasions  while  talking  to  me  and  to  other  men  in  the  hospital 
suddenly  stopped  talking  and  jumped  up  on  the  bed,  on  a  chair. 
He  also  on  several  occasions  took  down  his  trousers  and  showed 
his  parts  to  other  boys.  He  urinated  in  his  hammock,  but  not 
in  his  bed.  Every  time  he  slept  in  his  hammock  while  he  was  in 
the  hospital,  —  I  think  every  time  he  slept  in  the  hammock  he 
urinated  in  the  hammock.  He  was  quiet,  reserved,  somewhat 
depressed,  but  he  would  suddenly  have  a  flash  of  apparent 
merriment;  a  foolish  smile  would  come  over  his  face,  and  then 
he  would  lapse  into  the  same  stupid  apathetic  attitude  which 
he  had  before. 

Q.  Was  your  attention  drawn  to  this  case  in  any  particular 
manner?     A.   Yes. 

Q.  In  what  manner?     A.   I  was  — 

Q.  Don't  tell  what  somebody  told  you,  Doctor;  that  is,  don't 
state  the  substance  of  any  conversation  which  would  not  be  ad- 
missible here,  but  simply  tell  how  it  was  drawn,  —  how  your 
attention  was  drawn  to  this  case,  —  whether  by  what  somebody 
told  you  or  in  any  other  manner.  A.  I  was  ordered  to  investi- 
gate or  report  that  this  man  — 

Mr.  Callahan.     I  object,  may  it  please  your  Honor. 

The  Court.     Read  the  question,  please. 

[The  question  was  read  by  the  stenographer.] 

Mr.  Callahan.  He  was  starting  on  to  tell  what  he  was 
ordered  to  do. 

Mr.  Stapleton.  I  did  not  expect  to  put  in  what  he  was 
ordered  to  do.     Leave  that  out  of  the  inquiry. 

The  Court.  He  may  answer  the  question,  stating  how  he 
got  his  information,  whether  he  got  it  from  somebody  else  or 
from  personal  observation,  but  he  should  not  state  any  con- 
versation he  had  about  it. 

Mr.  Stapleton.  I  do  not  ask  him  to  put  in  what  somebody 
else  told  him,  but  how  his  attention  was  drawn  to  it. 
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Q.  Was  your  attention  drawn  to  the  case  in  any  particular 
manner?     A.  I  was  asked  by  the  Board  of  Investigation  — 

The  Court.  You  were  asked,  was  your  attention  drawn  to 
this  case  in  any  way? 

The  Witness.     It  was. 

Q.  Don't  state  any  conversation  you  had,  but  simply  whether 
you  had  any  or  not,  or  otherwise,  but  how  your  attention  was 
drawn  to  it.  How  was  your  attention  drawn  to  this  case?  A. 
By  my  orders  to  investigate  the  matter. 

Q.  Who  was  chaplain  at  Newport  at  that  time?  A.  Rev. 
James  J.  Sherman,  I  think  the  initials  were,  —  Sherman  I  know 
is  the  last  name. 

Q.  To  refresh  your  recollection,  wasn't  it  Rev.  Frederick  L. 
Sherman?     A.  I  think  it  was. 

The  Court.     We  will  stop  here  until  2  o'clock. 

The  officers  were  sworn  to  take  charge  of  the  jury,  and  the 
court  at  1  o'clock  p.m.  adjourned  to  2  o'clock  p.m. 


AFTERNOON   SESSION. 

Monday,  November  20,  1911. 

The  court  came  in  at  2.05.  The  jury  was  polled  and  the 
prisoner  responded  to  the  calling  of  his  name. 

Henry  LaMotte  —  resumed. 
Direct  Examination  —  Continued. 

Q.  (by  Mr.  Stapleton).  Now,  Doctor,  did  you  administer 
any  treatment  to  the  defendant  while  he  was  there?  A.  To  the 
best  of  my  recollection,  I  did. 

Q.  What  treatment?  A.  I  passed  urethral  sounds  on  him 
several  times  —  my  recollection  —  two  or  three  times. 

Q.  By  that  you  mean  you  inserted  an  instrument  for  the  re- 
lief of  the  symptoms  in  connection  with  the  urine?     A.  Yes,  sir. 

Q.  Now,  as  to  your  recollection  of  how  long  he  was  under 
observation  there,  what  time  did  you  give?  A.  Well,  I  don't 
know;  I  said  a  month;  that  was  the  best  of  my  recollection, 
but  it  may  have  been  a  much  shorter  time.  I  had  him  under 
observation,  I  know  some  — 

Q.  Now,  you  may  wait  before  answering  this  question,  Doc- 
tor: What  was  your  diagnosis  of  his  mental  condition? 
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Mr.  Callahan.  That  is  the  question  of  course  that  we  ob- 
ject to. 

The  Court.  I  don't  think  the  witness  has  been  shown  to 
be  qualified  to  answer  that  question. 

Mr.  Stapletox.     Your  Honor  will  save  our  exception  on  that. 

Q.  Have  you  testified,  Doctor,  to  all  that  you  observed  of 
him?  A.  I  have  told  substantially  all  that  I  can  remember 
of  the  case;  it  was  fifteen  years  ago,  and  we  treated  a  good 
many  cases  in  that  naval  hospital  at  Newport,  and  there  were 
several. 

Mr.  Callahax.    Is  that  responsive,  may  it  please  your  Honor? 

The  Court.     I  don't  think  it  is. 

Mr.  Stapletox.     Xo. 

Q.  Xow,  how  many  cases  would  you  say  that  you  treated 
during  the  summer  of  1895?  A.  I  should  say  200  or  maybe 
300. 

Q.  Xow.  whether  or  not  you  sat  as  a  member  of  a  Board  of 
Survey  on  the  case  of  this  defendant,  Bertram  G.  Spencer,  that 
summer?     A.  I  did. 

Q.  And  any  other  surgeon  or  physician  sit  with  you  on  that 
Board?     A.  Yes,  sir,  Surgeon  Crawford. 

Q.  What  is  the  full  name?     A.  Millard  H. 

Q.  Where  is  he  now?  A.  He  is  now  in  Shepherdston,  West 
Virginia. 

Q.  In  what  capacity  did  he  sit,  and  in  what  capacity  did  you 
sit?  A.  We  were  both  members  of  the  Board,  of  that  exam- 
ining Board  —  "Board  of  Medical  Survey,"  was  the  technical 
title;  he  was  the  President  and  I  was  a  member. 

Q.  And  as  a  result  of  that  Board  of  Survey,  what  was  done 
in  this  case?  A.  In  this  case  the  apprentice  of  the  third  class 
was  discharged  from  the  service  as  unfit  for  the  service. 

Q.  And  what  grounds,  if  any,  was  the  discharge  based  upon? 
A.   As  I  remember,  it  was  nocturnal  enuresis. 

Q.  And  what  is  enuresis,  if  you  will  explain;  it  is  a  technical 
term  and  the  jury  may  not  be  familiar  with  it.  A.  It  is  an  ex- 
pression for  inability  to  retain  the  urine  at  night. 

Mr.  Stapletox.  I  will  offer  that  report  later,  if  your  Honor 
please.     You  may  inquire. 

Mr.  Callahax.     You  will  offer  the  report  later? 

Mr.  Stapletox.     Yes. 

Mr.  Callahax.     Will  you  let  me  take  it  then? 

Mr.  Stapletox.  Here  is  a  copy  of  it  which  is  just  the  same 
thing. 
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Cross-examination. 

Q.  (by  Mr.  Callahan).  How  long  have  you  been  living  in 
Seattle?     A.  Three  years. 

Q.  What  is  your  present  occupation?     A.  I  am  an  oculist. 

Q.  Dealing  exclusively  with  treatment  of  the  eyes?  A.  Yes, 
sir. 

Q.  Prior  to  that  time  where  did  you  live?  A.  In  Salt  Lake 
City. 

Q.  What  was  your  occupation  there?     A.  I  was  an  oculist. 

Q.  How  long  were  you  an  oculist?  A.  With  the  exception  of 
the  short  time  during  the  war  with  Spain,  since  1897. 

Q.  Since  1897?     A.  Yes,  sir. 

Q.  That  has  been  your  exclusive  business?     A.  Yes,  sir. 

Q.  Since  1897,  with  the  exception  noted?     A.  Yes,  sir. 

Q.  And  during  the  war  with  Spain  did  you  act  as  surgeon  on 
one  of  our  naval  vessels?  A.  No,  sir  —  excuse  me,  I  did  during 
the  very  beginning  of  the  war  with  Spain.  I  was  ordered  to  the 
"Topeka"  at  London,  and  I  was  transferred  to  a  berth  in  the 
surgeon's  department,  but  not  attached  to  it.  I  could  not  be 
assigned,  and  I  was  detached  from  that  ship  very  shortly  on  its 
arrival  in  the  United  States,  and  then  I  was  commissioned  major 
and  surgeon  of  the  First  Volunteer  Cavalry. 

Q.  What  time  did  you  enter  the. "Topeka,"  if  you  can  recall? 
A.  I  think  it  was  somewhere  about  the  first  of  April,  1898. 

Q.  The  1st  of  April;  and  how  long  did  you  remain?  A.  I 
should  say  about  three  weeks;  I  am  not  quite  sure.  It  took  us 
ten  days  to  cross  and  I  think  I  was  there  about  a  week  before 
we  — 

Q.  Arid  have  you  since  that  time  served  the  government  in 
any  capacity?  A.  I  am  now  an  assistant  surgeon  in  the  navy, 
on  the  retired  list. 

Q.  I  mean  in  active  service.  A.  I  have  been  on  active  duty 
twice,  doing  recruiting  duty  — 

Q.  Perhaps  to  make  my  purpose  in  questioning  you  clear,  I 
had  better  ask  if  you  have  been  on  the  "Topeka"  since  that 
time?     A.  Oh,  no. 

Q.  That  is  what  I  was  trying  to  get  at.  So  that  you  were  not 
on  the  "Topeka"  in  1900  or  1899  at  any  time?     A.  No,  sir. 

Q.  You  did  not  examine  Spencer  for  re-enlistment  in  the  navy 
in  1899  or  1900,  did  you?     A.  No,  sir. 

Q.  Was  it  at  any  time  a  part  of  your  duty  to  examine  appli- 
cants for  places  in  the  navy?     A.  Yes,  sir. 
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Q.  A  man  when  lie  is  examined  is  examined  pretty  thoroughly, 
Doctor,  I  take  it?     A.  Yes,  sir. 

Q.  And  if  there  is  anything  physically  or  mentally  wrong 
about  him  he  is  rejected?     A.  Yes,  sir. 

Q.  So  you  would  not  say,  then,  from  what  you  saw  of  his 
enuresis  when  you  examined  him  in  1895  that  it  was  of  such  a 
character  that  it  would  continue  up  to  1899  and  1900,  when  he 
re-enlisted?     A.  Excuse  me,  I  didn't  quite  catch  that  question. 

Q.  I  say,  from  what  chance  you  had  to  observe  his  enuresis 
you  would  not  say  that  it  was  of  such  a  character  that  it  would 
continue  until  1899  or  1900,  at  the  time  of  his  re-enlistment  in 
the  navy?  A.  Xo,  I  should  say  it  was  of  a  kind  that  would 
probably  stop. 

Q.  At  the  time  you  dealt  with  the  boy  he  was  at  what  we 
call  the  age  of  puberty?     A.  Yes. 

Q.  You  stated  this  morning  —  and  I  acknowledge  that  you 
corrected  it  since  lunch  —  that  you  thought  you  treated  this 
boy  for  a  period  of  one  month?  A.  Yes,  sir,  that  was  my  recol- 
lection when  I  made  the  statement. 

Q.  But  now  your  recollection  is  somewhat  different?  A.  My 
recollection  has  been  refreshed. 

Q.  How  has  your  recollection  been  refreshed,  may  I  ask?  A. 
I  saw  a  copy  of  the  certificate  by  which  we  discharged  the  boy, 
which  copy  I  had  been  unable  to  obtain. 

Q.  And  you  find  by  reference  to  that  certificate  that  he  was 
admitted  to  the  "Constellation"  August  3,   1895?     A.  Yes,  sir. 

Q.  And  that  he  was  discharged  August  12,  1895?  A.  Yes, 
sir. 

Q.  So  that  this  afternoon  you  knew  very  well  that  there  was 
no  doubt  that  the  period  of  your  treatment  was  only  nine  days, 
didn't  you?     A.  Yes,  sir. 

Q.  And  why  did.you  say,  when  Mr.  Stapleton  asked  you  how 
long  you  had  been  treating  him,  that  "This  morning  I  said  it 
was  thirty  days,  but  I  think  now  it  might  have  been  somewhat 
shorter?"     A.   I  think  that  was  the  correct  answer. 

Q.  Wouldn't  it  have  been  more  correct,  Doctor,  if  you  had 
said,  "My  treatment  was  nine  days?"  A.  That  would  have 
been  equally  correct,  yes,  sir. 

Q.  And  you  were  fresh  then  from  an  inspection  of  the  report 
that  you  made,  weren't  you?     A.  Yes,  sir. 

Q.  Now,  again  recurring  to  your  memory,  what  is  there  that 
makes  you  think  that  you  saw  him  twice  each  day  that  he  was 
there?     A.   It  was  my  custom  to  visit  the  hosp  tal  twice  every 
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day,  whether  I  was  on  duty  or  whether  I  was  not,  unless  the 
period  of  the  visit  was  occupied  with  some  other  duty. 

Q.  Are  you  prepared  now,  Doctor,  to  tell  the  jury  that  he  was 
in  the  hospital  the  entire  nine  days?  A.  No,  sir,  I  think  it 
is  impossible  for  a  man  to  remember  the  exact  length  of  time 
that  a  patient  was  in  the  hospital  fifteen  years  ago. 

Q.  So  that  for  the  nine  days  during  which  you  treated  him 
you  have  no  present  recollection  how  long  he  was  in  the  hos- 
pital? That  is  true,  isn't  it,  Doctor?  A.  Substantially  true, 
yes,  sir. 

Q.  As  a  matter  of  fact,  it  is  unqualifiedly  true,  isn't  it?  A. 
No,  sir,  my  recollection  of  him  is  that  he  was  in  the  hospital 
for  a  considerable  length  of  time. 

Q.  Ah,  yes,  —  But  you  have  no  recollection  as  to  the  number 
of  days  that  he  was  in  there?     A.  No,  sir. 

Q.  So  that  it  comes  down  to  this  —  that  instead  of  treating 
him  for  a  month  and  making  two  calls  a  day  for  that  period, 
you  treated  him  for  nine  days;  you  have  no  positive  recollection 
that  you  did  see  him  twice  a  day  excepting  that  it  was  your 
custom  to  see  men  twice  a  day  when  they  were  in  the  hospital, 
and  you  have  no  recollection  of  the  number  of  days  out  of  that 
nine  days  that  he  was  in  the  hospital;  it  comes  down  to  that, 
doesn't  it,  Doctor?     A.  I  wouldn't  put  it  quite  that  way  myself,  sir. 

Q.  Well,  you  have  no  recollection  of  the  number  of  days  he 
was  in  the  hospital?     A.  The  exact  number  of  days,  no,  sir. 

Q.  You  have  no  recollection  that  you  called  on  him  twice  a 
day  excepting  that  it  was  your  custom  to  call  on  men  in  the 
hospital  twice  a  day;  you  have  stated  that,  haven't  you?  A. 
Yes. 

Q.  That  is  right  so  far.  And  it  is  a  fact  that  he  was  under 
your  treatment  at  the  outside  not  more  than  nine  days?  A.  I 
am  not  sure  — 

Q.  Because  he  was  not  on  the  ship  after  nine  days,  was  he, 
Doctor?     A.  Well,  I  am  not  quite  sure  that  that  is  so  — 

Q.  Look  at  the  report,  Doctor,  right  here,  under  the  head 
"  Constellation." 

A.  [Looking  at  paper.]  The  reason  I  say  that  I  am  not  sure 
that  he  was  under  observation  as  short  a  period  as  nine  days  is 
that  frequently  —  oh,  I  won't  say  frequently,  but  there  were 
cases  where  a  boy  would  be  discharged  as  the  result  of  a  medical 
survey  and  would  be  kept  in  the  hospital  until  his  parents 
came  and  took  him  away,  and  it  is  possible  that  after  his  dis- 
charge he  might  have  been  there  some  time. 
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Q.  But  still  you  have  already  said  that  upon  reference  to  the 
report  you  found  as  matter  of  fact  that  he  was  on  board  only 
nine  days,  and  that  is  true,  isn't  it  —  still  true?  A.  That  is 
still  true,  yes,  sir.  He  was  officially  attached  to  the  "Con- 
stellation" for  that  length  of  time. 

Q.  That  relieves  the  situation  of  any  further  doubt  on  that 
point,  doesn't  it?     A.  Yes,  sir. 

Q.  Xow,  Doctor,  I  suppose  this  document  is  a  familiar  kind 
of  document  to  you?     [Showing  paper  to  witness.]     A.  Yes,  sir. 

Q.  You  were  on  the  Board  of  Medical  Survey,  weren't  you? 
A.  Yes,  sir. 

Q.  And  I  notice,  by  the  way,  that  you  are  described  in  that 
as  the  assistant  surgeon.  A.  That  was  my  naval  title;  assist- 
ant surgeon,  United  States  navy. 

Q.  And  Dr.  Crawford  was  the  surgeon?  A.  He  is  surgeon, 
United  States  navy.  That  was  not  his  position  on  that  Board 
particularly;    he  was  president  of  the  Board,  but  — 

Q.  President  of  the  Board  of  Medical  Survey?  A.  Of  Med- 
ical Survey,  yes,  sir. 

Q.  Do  you  recall  that  this  boy  was  homesick  any  time  while 
he  was  on  board?     A.  No,  sir. 

Q.  You  don't  recall  anything  of  that  sort?  No  sign  of  that 
at  all  at  any  time?     A.  I  just  simply  don't  remember  that. 

Q.  You  don't  remember  any  talks  you  had  with  him  at  all,  I 
take  it?     A.  Oh,  yes,  sir,  I  do. 

Q.  Well,  you  don't  remember  whether  he  was  homesick,  you 
say,  or  said  he  was  homesick?  A.  I  don't  remember  that  there 
was  any  question  of  homesickness. 

Q.  Did  you  know  that  he  wanted  to  get  off  the  "Topeka" — 
or  the  "Constellation,"  I  beg  your  pardon?     A.  No,  sir. 

Q.  Did  you  know  that  he  was  trying  to  get  away?  A.  No, 
sir.     I  don't  think  he  was. 

Q.  Did  anybody  see  you  about  his  being  relieved  from  service 
—  anybody?  A.  I  don't  think  so,  sir.  I  have  no  recollection 
of  it. 

Q.  Or  did  anybody  in  any  form  communicate  a  desire  that 
he  be  relieved  from  service?  A.  Not  to  the  best  of  my  knowledge 
and  belief. 

Q.  Now  I  notice,  Doctor,  under  the  head  of  item  2  on  the 
report  of  the  Medical  Survey  signed  by  you  August  5,  1895,  is 
the  following:  — 

Disease  or  injury:  Enuresis. 
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Under  that,  in  parentheses:  — 

(By  name  in  common  use;  also  location,  character,  and  degree  of  im- 
pairment or  injury.) 

I  draw  your  attention  to  that,  Doctor;  you  see  whether  I  am 
right  about  it?     A.  Yes,   sir. 

Q.  Right  here  [showing  paper  to  witness].  That  is  correct, 
isn't  it?     A.  Yes,  sir. 

Q.  The  object,  of  course,  of  this  report  was  to  acquaint  the 
navy  department  with  the  condition  of  the  seaman?  A.  Yes, 
sir. 

Q.  And  give  it  a  reason  why  he  was  not  at  the  time  fit  for 
naval  service?     A.  Yes,  sir. 

Q.  And  that  is  what  you  did  when  you  made  that  report? 
A.  Yes. 

Mr.  Callahan.     That  is  all,  Doctor,  thank  you. 

Mr.  Stapleton.     I  offer  this  in  evidence. 

Mr.  Callahan.  We  have  no  objection,  may  it  please  your 
Honor. 

Mr.  Stapleton.  The  report  of  the  Medical  Survey  of  the 
United  States. 

The  Court.     Is  that  the  original? 

Mr.  Callahan.     It  is  a  copy. 

Mr.  Stapleton.     A  copy. 

Mr.  Callahan.  My  friend  has  an  original  —  haven't  you? 
—  a  certified  copy.  I  am  satisfied  to  have  either  one  of  them 
go  in;    I  don't  care. 

The  Court.     Very  well;    let  it  be  marked,  then. 

Report  of  Medical  Survey  marked  "  Ex.  15,  F.  H.  B." 

Exhibit  15. 

Copy. 
[Seal.] 

Report  of  Medical  Survey. 
(Will  not  embrace  more  than  one  case.) 

U.  S.  T.  S.  "  Constellation," 
Newport,  R.  I.,  August  5,  1895. 

To  the  Commandant,  U.  S.  Naval  Station,  Newport,  R.  I. 

Sir:  —  In  obedience  to  your  order  of  August  3,  1895,  we  have  held  a 
careful  survey  on  Spencer,  Bertram  Gager,      App.  3-class 

(Name  in  full,  surname  first.)  (Rate  or  rank.) 

and  beg  leave  to  report  as  follows :  — 
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1.  Present  condition:  Unfit  for  service. 

2.  Disease  or  injury:  Enuresis. 

(By  nanie  in  common  use;  also  location,  character  and  degree  of  im- 
pairment or  injury.) 

3.  Probable  future  duration:  Indefinite. 

-i.  Recommendation:  That  he  be  discharged  from  the  U.  S.  Naval 
Service. 

5.  Origin:  Xot  in  the  fine  of  duty,  as  disease  existed  prior  to  enlistment. 

(State  whether  or  not  in  line  of  duty  and  all  facts  relating  thereto.) 

Very  respectfully, 

M.  H.  Crawford, 
Surgeon,  U.  S.  N. 
Henry  LaMotte, 
Assistaiit  Surgeon,  U.  S.  Ar. 

Re-direct  Examination. 

Q.  (by  Mr.  Stapletox).  Was  there  any  reason  why  this  man 
was  discharged  and  why  the  reason  for  that  was  given  as  en- 
uresis? 

Mr.  Callahan.  Wait  a  minute.  I  object  to  that.  Here  is 
something  that  speaks  for  itself.  I  don't  know  what  the  point 
of  all  this  is.     I  think  it  is  my  duty  to  object  to  it. 

Mr.  Stapletox.  My  friend  brought  out  the  fact  that  it  was 
enuresis,  and  asked  him  if  it  wasn't  his  duty  to  report  to  the 
navy  department,  and  if  the  object  of  that  report  was  not  to 
acquaint  the  navy  department  with  the  man's  condition,  which 
was  evidence  tending  to  contradict  the  evidence  of  this  witness 
on  direct  examination.  To  explain  that  I  want  to  show  that  the 
reason  why  it  was  reported  as  enuresis  was  that  it  was  thought 
best  not  to  label  the  boy  or  classify  him  in  any  other  manner. 

The  Court.  Do  you  claim  that  he  was  at  that  time  suffering 
from  any  disease? 

Mr.  Callahan.     He  doesn't  testify  that  he  was. 

Mr.  Stapletox.  Xo,  he  was  not  allowed  to,  but  he  does 
testify  to  symptoms  from  which  the  jury  can  infer  another  con- 
dition, and  a  mental  condition. 

The  Court.  I  do  not  see  any  objection  to  his  testifying  that 
he  was  suffering  from  any  disease  at  that  time,  if  he  had  it. 
I  am  not  now  speaking  about  mental  diseases  only. 

Mr.  Callahan.  They  cannot  get  it  in  in  that  way  or  any 
other  way. 

Mr.  Stapletox.  It  seems  to  me  I  can  if  you  are  contradicting 
it. 

Mr.  C allah ax.  I  don't  contradict  it  at  all,  and  he  has  not 
contradicted  anything. 
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Mr.  Stapleton.  He  has  testified  to  symptoms  from  which 
mental  impairment  or  defect  might  be  inferred,  from  which  I 
shall  argue  to  the  jury  that  he  is  suffering  from  a  mental  defect, 
and  was  of  unsound  mind.  Now,  my  friend,  to  contradict  him 
and  discredit  him,  tried  to  show  it  was  his  duty  to  report  to 
the  navy  department  that  that  was  for  the  purpose  of  informing 
the  navy  department,  and  that  he  did  inform  them  that  he  was 
suffering  from  enuresis. 

The  Court.  Well,  now,  Mr.  Stapleton,  so  far  as  that  is 
concerned,  if  you  claim  that  that  statement  was  not  true,  I 
should  allow  you  to  show  that,  but  I  should  not  allow  you  to 
show  by  this  witness,  having  already  passed  upon  that,  that  he 
was  suffering  from  any  mental  disease  at  that  time. 

Mr.  Stapleton.  I  shall  be  careful  to  exclude  that.  Your 
Honor,  I  understand,  has  ruled  upon  that.  I  shall  only  expect 
the  answer  — 

The  Court.     What  is  the  question? 

The  question  was  read  as  follows  by  the  stenographer :  — 

Q.  Was  there  any  reason  why  this  man  was  discharged  and  why  the 
reason  for  that  was  given  as  enuresis? 

Mr.  Stapleton.  We  propose  this  question:  Was  there  any 
reason  other  than  enuresis  for  his  discharge?  expecting  the 
answer,  Yes.  Why  was  the  reason  given  that  of  enuresis  only? 
and  I  expect  the  answer,  That  it  was  considered  better  for  the 
boy  not  to  give  the  true  reasons  for  his  discharge. 

Mr.  Callahan.  Supposing  that  the  witness  on  cross-exam- 
ination admits  that  he  has  made  a  false  statement,  can  he  not, 
on  re-direct  examination,  be  asked  why  he  made  the  false  state- 
ment? 

The  Court.  I  suppose  he  might  be  allowed  to  explain  it; 
that  is,  whether  it  was  false  in  the  sense  of  being  knowingly 
false,  or  whether  it  was  a  statement  which  is  inconsistent  with 
a  statement  made  on  cross-examination.  I  suppose  the  rule 
would  be  that  he  would  be  allowed  to  explain  it  if  he  could. 

Mr.  Callahan.  Suppose  he  admitted  it  was  false?  Supposing 
he  said  he  made  a  false  statement  knowingly,  that  it  was  a 
false  statement,  can  he  then  be  permitted  to  go  on  and  exonerate 
himself? 

Mr.  Stapleton.     Certainly  he  could. 

The  Court.  It  is  a  question  whether  he  does  exonerate  him- 
self for  making  a  false  statement. 
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Mr.  Callahan.  Xo,  but  having  made  it,  can  he  then  be 
permitted  to  proceed  as  a  matter  of  evidence  to  exonerate  him- 
self or  to  attempt  to? 

The  Court.  I  do  not  understand  it  is  for  the  purpose  of 
exonerating  him.  It  is  for  the  purpose  of  showing  that  this 
certificate  did  not  contain  all  the  ailments  from  which  they  say 
this  man  suffered  at  that  time.     Is  that  what  you  claim? 

Mr.  Stapletox.     Yes. 

Mr.  Callahan.  I  am  not  objecting  to  his  bringing  that 
out. 

The  Court.     I  think  that  is  competent. 

Mr.  Callahan.  But  I  do  object  to  his  giving  any  reason  for 
what  was  secretly  in  his  mind  or  in  anybody  else's  mind. 

Mr.  Stapletox.  Supposing  in  the  case  my  friend  speaks  of, 
that  a  person  who  made  directly  contradictory  false  statements, 
false  statements  known  to  be  false,  is  the  person  who  calls  him 
obliged  to  leave  him  where  he  was?  Can't  he  have  him  state 
that  he  did  it  to  deceive  somebody? 

Mr.  Callahax.  Xo,  absolutely  no,  any  more  than  he  can 
explain  why  he  committed  a  crime. 

Mr.  Stapletox.  What  difference  does  it  make  who  called 
him  as  a  witness?  A  man  may  be  entitled  to  the  benefit  of  his 
testimony,  but  if  he  has  made  another  statement  elsewhere,  I 
think  he  can  tell  the  jury  which  is  true. 

Mr.  Callahax.  He  can  tell  the  jury  which  is  true,  but  he 
cannot  tell  why  he  lied. 

The  Court.  We  have  passed  the  consideration  of  that  ques- 
tion now.  Mr.  Callahan  agrees  that  you  may  ask  him  that. 
But  the  question  is,  he  having  testified  that  the  statement  does 
not  contain  all  the  ailments  from  which  this  man  suffered,  can 
he  state  why  the  certificate  does  not  contain  them?  I  am  rather 
inclined  to  let  that  go  in.     It  is  by  way  of  explanation. 

Mr.  Callahax.  We  strenuously  and  earnestly  object  to  it. 
That  is  all  I  can  do. 

Q.  Doctor,  did  the  written  report  of  the  Board  of  Medical 
Survey  contain  all  the  symptoms  and  conditions  for  which 
Spencer  was  discharged  from  the  navy?     A.  Xo,  it  did  not. 

Q.  And  was  there  any  reason  for  that,  Doctor?     A.  Yes,  sir. 

Q.  What  was  the  reason?  A.  The  senior  member  of  the 
Board  — 

?vlr.  Callahax.     I  object. 

The  COURT.     The  answer  doesn't  seem  to  be  responsive. 

Q.  Xot  the  senior  member  of  the  Board.     If  you  will  please 
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state  the  reasons,  if  there  were  any,  why  the  certificate  didn't 
contain  all  of  the  symptoms  of  conditions  for  which  he  was 
discharged?     A.  The  one  sympton  mentioned  — 

The  CorRT.  Wait  a  moment.  I  don't  think  that  this  answer, 
apparently,  is  responsive;  and  the  witness  should  be  cautioned 
that  any  other  reason  should  not  be  stated.  Any  other  ailment 
from  which  this  defendant  was  suffering  should  not  be  stated. 
The  question  is,  what  was  the  reason  for  the  statement  not 
containing  anything  from  which  he  suffered. 

Mr.  Stapleton.  He  started  to  say,  if  your  Honor  please, 
that  one  symptom  — 

The  Court.  He  may  answer,  in  view  of  the  caution  which 
I  have  given  him. 

The  Witness.  Yes.  The  one  symptom  was  considered  suf- 
ficient to  insure  his  discharge  from  the  service. 

Mr.  Stapleton.     That  will  do,  doctor. 

Re-cross-examination. 

Q.  (by  Mr.  Callahan).  The  Board  of  Medical  Survey, 
Doctor,  is  required,  is  it  not,  to  set  forth  the  disease  or  injury  — 
I  now  quote,  "By  name  in  common  use;  also  location,  character 
and  degree  of  impairment  or  injury?"     A.  Yes,  sir. 

Q.  And  of  course  the  Board  of  Medical  Survey,  like  other 
officers  in  the  government  service,  are  under  oath  to  perform 
their  full  duty?     A.  Yes,  sir.     But  I  — 

Mr.  Callahan.     That  is  all,  thank  you,  Doctor. 

Mr.  Stapleton.     That  will  do,  Doctor. 

John  A.  Houston  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Stapleton).  What  is  your  name?  A.  John  A. 
Houston. 

Q.  And  what  is  your  occupation?     A.  Physician. 

Q.  Where  did  you  receive  your  medical  education,  Doctor? 
A.  Medical  School  of  Maine,  Post  Graduate  Medical  School  of 
New  York. 

Q.  And  how  many  years  did  you  study  in  the  medical  school 
of  Maine?     A.  Three. 

Q.  And  how  many  years  in  the  medical  school  of  New  York? 
A.   Six  months. 

Q.  And  from  there  where  did  you  go,  Doctor?  A.  I  went  in 
the  Maine  General  Hospital  as  —  for  one  year,  as  house  surgeon 
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Q.  And  from  there,  Doctor,  where  did  you  go?  A.  I  went  into 
private  practice  for  six  months,  down  near  Bangor,  Maine. 

Q.  And,  Doctor,  what  did  you  do  after  that?  A.  I  went  as 
assistant  physician  to  Northampton  —  to  the  Worcester  State 
Hospital. 

Q.  And  how  long  were  you  in  the  Worcester  State  Hospital 
as  assistant  physician?     A.  Nearly  seven  years. 

Q.  Is  the  Worcester  State  Hospital  a  large  institution,  Doc- 
tor?    A.  It  is. 

Q.  At  that  time  how  many  patients  should  you  say  there  were? 
A.  Between  800  and  900. 

Q.  Was  that  an  insane  hospital,  Doctor?     A.  Yes. 

Q.  Of  all  the  cases  —  all  the  cases  are  there  for  care  or  treat- 
ment for  mental  diseases  or  insanity,  are  they  not?  A.  Yes; 
yes,  sir. 

Q.  From  the  Worcester  State  Hospital,  where  did  you  go, 
Doctor?     A.  Northampton  State  Hospital. 

Q.  What  year  was  that;    do  you  remember?     A.   1889. 

Q.  And  in  what  capacity  did  you  go  there?  A  As  assistant 
physician. 

Q.   And  how  long  were  you  there  as  assistant?     A.  Until  1897. 

Q.  Was  that  a  large  institution  at  that  time?  A.  About  500 
patients  when  I  went  there,  gradually  increasing  in  numbers. 

Q.  And  while  you  were  there  as  assistant  physician  did  you 
from  time  to  time  care  for  these  various  patients?  A.  That  was 
my  duty;    always  caring  for  them. 

Q.  In  1897  — after  1897  — what  did  you  do,  Doctor?  A.  I 
remained  there  in  the  capacity  of  superintendent,  until  the  pres- 
ent time. 

Q.  And  has  the  institution  grown  since  1897?     A.  It  has. 

Q.  How  many  patients  should  you  say  you  have  there  now? 
A.  900. 

Q.  And  do  you  from  time  to  time  have  ample  opportunity 
to  observe  and  treat  patients  there?  A.  Every  day,  when  I 
arn  there. 

Q.  Have  you  from  time  to  time  treated  patients  for  a  nervous 
or  mental  disorder,  outside  of  hospitals?     A.  Frequently. 

Q.  In  private  practice?     A.   No.     Consultation. 

Q.  That  is,  you  are  called  in  consultation  with  other  physi- 
cians?    A.  Yes. 

Q.  How  frequently  should  you  say  you  are  called  in  consul- 
tations? A.  Twenty  or  thirty  times  a  year.  More  frequently, 
I  should  say,  nowadays. 
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Q.  Over  how  large  an  extent  of  territory  are  you  called  in 
consultation?     A.  The  four  western  counties  of  Massachusetts. 

Q.  Have  you  testified  in  cases  in  court  on  the  question  of 
insanity,  from  time  to  time?    A.  Frequently. 

Q.  Have  you  been  called  upon  in  capital  cases  to  testify  in 
court?     A.  I  have. 

Q.  How  frequently?     A.  Nine  or  ten  times,  in  capital  cases. 

Q.  How  many  times  in  other  cases,  Doctor?  A.  It  would  be 
a  matter  for  guesswork.     Twenty  or  thirty  times. 

Q.  Doctor,  is  there  any  universally  recognized  basis  for  the 
classification  of  cases  of  insanity  at  the  present  time?     A.  No. 

Q.  Whether  or  not  in  all  insane  hospitals  there  are  cases, 
many  cases,  which  are  practically  impossible  of  classification?  A. 
In  every  hospital  there  are  cases  it  is  difficult  to  classify. 

Q.  Whether  or  not  many  cases  — 

Mr.  Swift.  I  suppose,  your  Honor,  this  witness  can  only 
testify  to  hospitals  he  has  been  in. 

The  Witness.  In  our  hospital,  then,  I  have  found  cases  dif- 
ficult to  classify. 

Mr.  Stapleton.  I  suppose,  your  Honor,  he  can  testify  to 
facts  well  known  in  medical  science,  of  any  specialty. 

Q.  Whether  or  not  it  is  a  well-recognized  fact  that  many  cases 
of  insanity  can  be  classified  only  in  the  most  general  terms? 
A.  Well,  in  many  cases. 

Q.  In  many  cases?  A.  Most  cases  can  be  classified  after  a 
reasonable  time  for  study. 

Q.  But  is  it  not  a  fact  that  many  cases  can  be  classified 
only  in  the  most  general  terms?  A.  I  shouldn't  care  to  state 
that. 

Q.  Doctor,  whether  or  not  insanity  in  the  ancestry  or  in  the 
ancestors  of  a  person  is  one  of  the  predisposing  causes  to  that 
disease  or  complaint?     A.  It  is  likely  to  be. 

Q.  Wliether  or  not,  when  there  are  many  cases  of  insanity 
among  the  ancestors  of  a  person,  the  likelihood  of  insanity  is 
greater?     A.  It  is. 

Q.  Whether  or  not  insanity  in  the  collateral  kindred,  such  as 
among  aunts  and  uncles,  of  a  person  is  something  to  be  con- 
sidered in  arriving  at  a  conclusion  or  diagnosis  of  insanity?  A. 
It  is  to  be  considered,  and  it  is  corroborative. 

Q.  Whether  or  not,  Doctor,  eccentricity  in  ancestors,  particu- 
larly when  existing  in  many  of  the  ancestors,  is  to  be  consid- 
ered in  arriving  at  a  conclusion  or  diagnosis  of  insanity?  A. 
We  should  consider  the  matter,  take  that  into  account. 
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Q.  That  is,  whether  or  not  it  is  of  some  diagnostic  value? 
A.  It  is  of  some  value,  corroborative. 

Q.  With  regard  to  senile  dementia,  what  do  you  say  as  to 
its  importance  in  the  ancestry  as  a  predisposing  cause  of  the 
disease  in  a  person?  A.  Rather  negative,  I  should  say,  unless 
there  were  a  good  many  cases  at  the  same  age  which  would  seem 
to  indicate  that  the  descendant  may  expect  to  go  the  same  way 
at  the  same  age. 

Q.  If  there  are  many  cases  of  senile  dementia,  should  you  con- 
sider it  of  some  importance  in  arriving  at  a  conclusion  as  to 
insanity?  A.  I  should  take  it  into  account;  it  might  be  of 
importance,  it  might  not  be. 

Q.  Whether  or  not  many  cases  would  be  of  greater  weight 
than  an  isolated  case  in  the  ancestry?     A.  They  would  be. 

Q.  In  arriving  at  a  conclusion  as  to  the  insanity  of  a  person 
whether  or  not  you  consider  the  intellectual  growth  as  of  im- 
portance?    A.  Yes. 

Q.  Doctor,  were  you  called  to  make  an  examination  of  this 
defendant  some  time  in  the  spring  of  1910?     A.  Yes. 

Q.  And  when  was  that,  do  you  remember,  Doctor?  A.  April 
7,  1910. 

Q.  Where  did  you  make  that  examination?  A.  At  the  police 
headquarters. 

Q.  And  for  how  long  a  time  were  you  engaged  on  that  exam- 
ination?    A.  Probably  an  hour  and  a  half  to  two  hours. 

Q.  At  whose  request  did  you  make  the  examination?  A.  At 
the  district  attorney's  request. 

Q.  At  the  request  of  the  then  district  attorney,  Mr.  Taft? 
A.  Yes,  Mr.  Taft. 

Q.  And  whether  or  not  you  disclosed  to  the  defendant  the 
purpose  of  your  visit?  A.  I  think  I  did;  I  am  not  sure 
about  it. 

Q.  You  testified  last  year,  Doctor,  at  the  hearing  before  Judge 
Aiken  on  this  matter,  did  you  not?     A.  I  did. 

Q.  Do  you  remember,  Doctor,  whether  you  stated  then  any- 
thing in  regard  to  your  disclosing  your  identity  to  the  defend- 
ant?    A.  I  did. 

Q.  What  did  you  state  then? 

Mr.  Swift.  One  moment!  How  is  that  material  at  the  pres- 
ent time,  your  Honor? 

The  Court.  It  seems  to  me  that  at  this  stage  of  the  case 
the  only  competent  testimony  is  what  he  gives  here  in  court, 
not  what  he  said  somewhere  else  on  another  occasion. 
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Mr.  Stapleton.  I  shall  not  press  it  at  this  stage  of  the  case, 
if  your  Honor  please,  if  there  is  any  objection  to  it. 

Q.  Now,  did  you  arrive  at  any  conclusion  as  to  the  responsi- 
bility of  the  defendant  as  a  result  of  your  examination  of  him  at 
that  time?     A.  I  did. 

Q.  To  what  conclusion  did  you  arrive,  Doctor?  A.  I  was 
unwilling  to  make  a  positive  —  give  a  positive  opinion  as  to 
his  responsibility  at  that  time;  my  impression  was  that  he  was 
a  mental  defective. 

Mr.  Callahan.  Wait  a  moment!  He  asked  for  your  opinion 
now. 

Q.  What  opinion  did  you  then  entertain,  Doctor?  A.  I  then 
entertained  the  opinion  that  he  was  a  mental  defective.  I 
should  like  to  say  a  word  in  explanation  of  my  answer  to  your 
other  question. 

Q.  I  will  give  you  an  opportunity  to  later,  Doctor.  Did 
you  subsequently  make  an  examination  of  him?  A.  Subsequent 
to  my  testimony  in  court? 

Q.  Yes.     A.  I  have  not. 

Q.  Not  subsequent  to  your  testimony  —  excuse  me!  I  meant 
subsequent  to  your  first  examination?     A.  I  did. 

Q.  When  was  that?  A.  I  haven't  the  date  with  me;  it  was 
in  the  fall;  I  should  say  probably  in  September,  but  my  memory 
of  it  is  entirely  unreliable. 

Q.  Do  you  remember  whether  you  made  more  than  one? 
A.  I  made  three  examinations. 

Q.  And  did  you  after  those  examinations  have  a  conference 
with  Dr.  Quinby  and  Dr.  Courtney?     A.  I  did. 

Q.  Where  was  that,  Doctor?  A.  At  Worcester,  at  the  State 
Hospital  at  Worcester. 

Q.  And  how  long  a  time  were  you  in  conference,  Doctor? 
A.  An  hour  or  more. 

Q.  Whether  or  not  that  was  with  the  consent  of  the  then 
district  attorney,  Mr.  Taft?     A.  As  I  understood  it,  it  was. 

Q.  And  at  that  time  Dr.  Quinby  also  was  employed  by  the 
district  attorney  to  represent  the  Commonwealth?     A.  Yes. 

Mr.  Swift.     Do  you  know  that,  Doctor? 

The  Witness.     As  Mr.  Taft  told  me. 

Mr.  Swift.     Very  good. 

Q.  And  Dr.  Courtney  was  representing  the  defendant,  was  he? 
A.  So  I  understood  at  the  time. 

Q.  As  a  result  of  your  various  examinations  of  the  defendant, 
and  as  a  result  of  your  conferences,  did  you  come  to  any  con- 
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elusion  as  to  the  mental  condition  of  the  defendant?  A.  The 
conclusion  that  I  have  given  already  was  the  result  of  my  ex- 
aminations and  of  that  conference. 

Q.  And  what  was  that  conclusion?  A.  At  that  time  I  thought 
he  was  a  mental  defective. 

Q.  Doctor,  whether  or  not  the  moral  growth  is  a  faculty  of  the 
mind?  A.  It  is;  the  moral  growth,  the  mental  sense,  as  we 
term  it,  is  a  faculty  of  the  mind. 

Q.  It  is  a  faculty  of  the  mind,  you  say?     A.  I  say  so. 

Q.  Whether  or  not  a  defective  condition  of  the  mind  will 
have  any  effect  upon  the  moral  growth?     A.  It  will. 

Q.  Or  upon  the  moral  sense?     A.  It  will. 

Q.  With  relation  to  the  capacity  of  distinguishing  between 
right  and  wrong  in  a  concrete  case,  whether  or  not  the  moral 
faculties  of  the  mind  are  essential  to  a  proper  conclusion?  A.  I 
think  they  are. 

Q.  Have  you  heard  the  testimony,  Doctor,  in  regard  to  this 
case,  as  given  in  court  here?     A.  I  have. 

Q.  What  facts  in  the  life  history  of  this  defendant,  as  testified 
to  in  court,  are  in  your  judgment  important  in  arriving  at  a 
conclusion  as  to  whether  or  not  he  was  of  defective  mentality? 

Mr.  Swift.  Before  this  question  is  answered  the  •  Common- 
wealth desires  to  assert  that  we  do  not  agree  that  those  tacts 
as  testified  to  are  true,  but  we  propose  to  dispute  them;  I  object 
to  the  question  in  that  form. 

Mr.  Stapleton.  I  think  that  is  the  form  sanctioned  in  the 
famous  case  of  Commonwealth  v.  Goodwin,  which  my  friends 
have  been  citing  here  since  the  beginning  of  the  case. 

The  Court.  I  think  it  is  competent  to  frame  the  question 
based  upon  the  evidence  in  the  case  or  the  facts  which  are 
material,  where  there  is  no  conflict,  but  it  seems  to  me  if  there 
is  a  conflict  in  the  testimony  that  the  question  is  incompetent. 
In  view  of  the  evidence  as  it  stands  at  this  time  I  think  the 
evidence  is  competent. 

Mr.  Stapleton.     Will  you  read  the  question,  please? 

The  question  was  read  as  follows  by  the  stenographer:  — 

What  facts  in  the  life  history  of  this  defendant,  as  testified  to  in  court, 
are  in  your  judgment  important  in  arriving  at  a  conclusion  as  to  whether 
or  not  he  was  of  defective  mentality? 

The  Witness.  Before  I  answer  I  should  perhaps  be  privileged 
to  say   that  I   made  up   my   mind   about  his   condition  largely 
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from  my  examination  of  him.  If  you  understand  that  I  will 
answer  your  question  as  well  as  I  can. 

Mr.  Swift.  That  is  not  exactly  responsive.  I  have  no  objec- 
tion to  the  doctor  making  any  explanation  he  wants. 

The  Witness.     It  is  not  responsive. 

Q.  That  is  all  right,  Doctor,  if  you  want  to  state  that.  A. 
I  don't  know  that  I  can  state  them  in  their  order  or  sequence 
or  importance,  but  will  state  them  as  they  occur  to  me.  The 
statement  as  to  his  early  life  history  entered  into  it,  his  whole 
history,  his  early  childhood,  his  education,  perhaps,  in  early 
childhood,  his  frequent  losses  of  temper  for  trivial  causes.  Per- 
haps you  don't  agree  with  me  that  it  is  competent  — 

Mr.  Swift.  Don't  argue,  Doctor.  Simply  state  what  you 
considered. 

The  Witness.  That  is  what  I  considered.  His  attitude 
towards  others  with  whom  he  was  associated;  whether  his  acts 
toward  them  were  right  or  wrong.  Those  are  the  principal 
things  that  I  have  heard  from  the  witnesses  on  the  stand  that 
have  helped  me  in  coming  to  that  conclusion.  Most  of  the  things 
that  have  weight  with  me  were  gained  from  my  conversation 
with  him  at  the  police  headquarters. 

Q.  Doctor,  whether  or  not  in  your  opinion  where  the  moral 
sense  is  absent  or  stunted  the  defect  is  emphasized  by  environ- 
mental conditions?     A.  I  should  say  it  was. 

Q.  In  people  in  whom  both  the  intellectual  and  moral  growth 
is  stunted,  and  in  whom  this  stunting  has  existed  in  a  marked 
degree,  whether  or  not  in  your  judgment  their  actions  are  guided 
largely  by  impulses?     A.  Not  always.     They  often  are. 

Q.  Are  they  largely?  A.  I  cannot  modify  my  statement.  In 
many  cases  they  are  largely.  In  many  cases  not  at  all  or  im- 
materially. 

Q.  Whether  or  not  in  general  these  impulses  are  uncontrollable 
and  for  the  most  part  lead  to  results  that  are  entirely  dispro- 
portionate to  the  causes  giving  rise  to  them? 

Mr.  Swift.  Wait  a  moment,  please.  Will  you  please  repeat 
that  question?     I  did  not  get  the  first  of  it. 

Mr.  Stapleton.  I  asked  him  whether  or  not  in  general  these 
impulses  are  uncontrollable  and  for  the  most  part  lead  to  results 
that  are  entirely  disproportionate  to  the  causes  giving  rise  to 
them. 

Mr.  Swift.  That  I  object  to,  —  these  impulses,  —  it  doesn't 
appear  what  impulses  he  is  referring  to. 

The  Court.     Will  you  read  the  question,  please,  Mr.  Foley? 
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[The  question  was  read  by  the  stenographer.] 

The  Court.  The  previous  questions  referred  to  impulses. 
It  seems  to  me  in  the  view  of  that  it  is  competent. 

Mr.  Swift.  He  refers  to  these  general  impulses.  If  your 
Honor  thinks  it  will  be  of  any  help  to  the  jury  to  have  him 
testify  as  to  general  impulses,  I  do  not  object,  but  it  is  going 
pretty  far  afield,  it  seems  to  me. 

The  Court.     Will  you  please  read  the  question  again? 

[The  last  question  was  again  read  by  the  stenographer.] 

The  Court.  "Whether  or  not  in  general  these  impulses," 
etc.,  —  he  may  answer. 

The  Witness.     These  impulses  — 

Mr.  Swift.  I  suppose  that  can  be  answered  yes  or  no,  Doc- 
tor, if  you  are  able  to  do  that. 

The  Witness.  I  doubt  if  I  can  answer  the  question  yes  or 
no,  without  some  qualification. 

Mr.  Swift.  I  do  not  object  to  your  qualifying  it.  I  thought 
if  you  could  answer  it  that  way,  we  would  take  it. 

The  Witness.  We  should  call  these  impulses  imperative. 
In  my  opinion  they  are  not  always  absolutely  imperative.  They 
can  be  controllable.  Looking  at  it  in  that  way  I  should  have  to 
answer  that  question  no.  In  a  person  having  such  impulses, 
inhibition  is  weak,  and  the  will  power  is  weak.  A  person  of 
that  mentality  has  little  if  any  conception  of  the  rights  of  those 
about  him,  of  right  and  wrong,  or  if  he  has  conceptions  of  right 
and  wrong  he  is  indifferent  to  them.  Consequently,  it  is  much 
easier  for  him  to  yield  to  those  impulses  than  to  refrain  from 
them.  Consequently,  further,  he  gives  way  to  them.  Being  of 
weak  mind  in  a  sense,  —  in  a  large  sense,  —  they  are  imperative 
and  uncontrollable. 

Mr.  Swift.  That  last  part  should  be  stricken  out.  He  is 
assuming  there  a  weak  mind,  something  which  has  not  yet  been 
put  to  him  in  any  hypothesis. 

Mr.  Stapleton.  I  think  his  whole  answer  explains  what  he 
meant  by  that. 

Mr.  Swift.  That  was  the  trouble  with  the  whole  question 
and  answer.  He  speaks  about  those  impulses.  I  don't  know 
how  that  helps  the  jury.     Certainly  it  doesn't  help  me. 

The  Court.  I  understood  the  impulses  that  were  being  de- 
scribed and  referred  to  were  the  impulses  which  were  referred 
to  by  the  previous  question  which  was  put  to  the  witness. 

Mr.  Swift.  Those  were  impulses  where  a  person  was  morally 
stunted. 
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The  Court.     Morally  and  mentally  stunted. 

Mr.  Swift.     The  mental  part  of  the  question  I  did  not  get. 

Mr.  Stapleton.  I  said  moral  and  intellectual.  I  referred  to 
people  in  whom  both  the  intellectual  and  moral  growth  had 
been  stunted,  and  in  whom  this  stunting  had  existed  in  a  marked 
degree,  —  whether  or  not  they  are  guided  largely  by  impulses. 

Mr.  Swift.  I  do  not  object,  except  as  it  leads  us  away  from 
the  precise  field  to  which  we  are  directing  our  attention.  It 
seemed  to  me  it  was  rather  confusing  than  enlightening. 

The  Court.     Have  you  finished  your  answer? 

The  Witness.     Yes,  sir,  I  have. 

The  Court.     I  think  the  answer  may  stand. 

Q.  Whether  or  not,  Doctor,  in  your  opinion  the  impulses  of 
one  whose  intellectual  and  moral  growth  is  stunted  by  reason 
of  mental  defect  frequently  are  toward  acts  which  run  the  whole 
gamut  of  crime? 

Mr.  Swift.  I  don't  know  what  the  word  "gamut"  is.  I 
object  to  the  question,  your  Honor,  in  that  form. 

The  Court.  I  don't  think  in  that  form  the  question  is  com- 
petent. 

Q.  Whether  or  not  the  impulses  of  one  whose  intellectual  and 
moral  growth  is  stunted  by  reason  of  mental  defect  prompt 
toward  acts  which  include  the  whole  range  of  crime?  A.  They 
do. 

Q.  Doctor,  whether  or  not  when  impulses  lead  to  criminal 
acts,  frequently  the  most  cunning  and  carefully  conceived  plans 
are  formed  for  their  execution?     A.  I  doubt  it. 

Mr.  Swift.  You  doubt  it,  you  said?  That  is,  "the  most 
cunning"  you  doubt. 

Q.  Whether  or  not,  Doctor,  impulses  irresistible  when  one  is 
left  to  his  own  moral  and  intellectual  powers  unaided  are  stayed 
by  very  slight  outside  interference  or  suggestion?  A.  I  should 
not  agree  with  that. 

Q.  You  shouldn't  agree  with  that.  Doctor,  as  to  the  testi- 
mony of  insanity  in  the  ancestors  of  this  defendant,  whether  or 
not,  in  your  judgment,  it  constituted  a  very  bad  heredity  or 
otherwise,  taken  together? 

Mr.  Swift.  That  question,  may  it  please  your  Honor,  I  ob- 
ject to.     I  think  the  doctor  should  be  — 

The  Court.  I  think  the  form  of  the  question  is  objectionable. 
In  the  first  place,  it  is  leading  in  its  character.  I  do  not  exclude 
the  substance,  but  it  seems  to  me  the  question  in  that  form  is 
objectionable. 
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Mr.  Swift.  My  objection  ran  also,  your  Honor,  aside  from 
the  fact  that  it  was  leading,  to  the  proposition  that  it  is  now 
singling  out  a  portion  of  the  entire  testimony,  which  I  believe 
he  has  been  allowed  to  listen  to;  that  it  should  be  stated  either 
by  the  attorney  or  the  physician  which  particular  facts  he  is 
then  answering  to.  To  say,  "Considering  the  heredity  of  the 
family,  do  you  think  it  is  a  bad  one  or  not"  —  it  seems  to  me 
the  facts  should  be  stated  by  one  or  the  other,  I  don't  care 
which. 

Mr.  Stapletox.  There  is  no  evidence  to  contradict  the 
heredity  yet. 

Mr.  Swift.  I  don't  know  how  much  the  doctor  has  heard 
of  the  heredity  testimony,  or  what  he  has  in  mind  in  now  testi- 
fying;   I  don't  think  the  jury  does. 

The  Court.  Well,  I  think  that  is  another  objection  to  the 
question,  unless  it  appears  that  the  doctor  has  heard  all  the 
testimony. 

Q.  Have  you  heard  all  the  testimony  in  regard  to  the  heredity 
of  this  defendant?     A.   I  think  I  have. 

Q.  And  you  have  taken  notes  in  regard  to  it?     A.  I  think  I  have. 

Q.  What  do  you  say  to  it  as  a  whole,  Doctor? 

Mr.  Swift.     I  object  to  that,  your  Honor. 

The  Court.  Well,  there  are  a  good  many  things  that  might 
be  said  about  it,  Mr.  Stapleton.  I  don't  think  that  is  compe- 
tent except  so  far  as  it  relates  to  this  defendant. 

Q.  In  so  far  as  it  relates  to  this  defendant  what  do  you  say 
of  it  as  a  whole? 

Mr.  Swift.  I  still  object  to  it,  your  Honor.  I  don't  want  to 
appear  to  be  captious  or  particular. 

Mr.  Stapletox.     If  you  want  me  to  specify  I  will  specify. 

Mr.  Swift.  Xo,  but  I  think  the  question  should  at  least 
assume  the  truth  of  the  facts  that  he  is  relying  upon  —  it  does 
not  yet  appear  in  any  question  that  they  are  assumed  —  because 
they  are  to  be  contested. 

Mr.  Stapletox.  If  that  is  the  objection  I  will  be  glad  to  add 
that  to  the  question. 

Q.  Assuming  that  the  heredity  of  this  defendant  as  testified 
to  is  true,  what  do  you  say  to  it  as  a  whole,  Doctor?  A.  Why, 
it  would  be  corroborative  of  the  opinion  that  I  have  expressed. 

Q.  Whether  or  not,  Doctor,  the  ancestral  traits  in  regard  to 
heredity  are  sometimes  concentrated  in  one  member  of  the 
family?  A.  I  don't  understand — if  I  understand  the  question 
—  as  I  understand  the  question,  I  should  say  no,  they  are  not. 
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Q.  Whether  or  not  disposition  or  tendency  toward  insanity 
arising  or  growing  out  of  an  insane  heredity  is  sometimes  man- 
ifested in  but  one  member  of  a  family?     A.  That  is  true. 

Mr.  Swift.    That  is,  sometimes,  you  say,  Doctor?    Sometimes? 

The  Witness.    Frequently,  yes. 

Q.  Doctor,  assuming  it  to  be  true  that  the  defendant  did  not 
walk  or  talk  until  he  was  about  three  years  old,  that  at  twelve 
or  thirteen  years  of  age  he  was  doing  unsuccessfully  third-grade 
school  work,  that  at  nineteen  or  twenty  he  was  doing  unsuccess- 
fully elementary  work,  that  during  all  his  life  he  had  had  violent 
outbreaks  and  was  impulsive,  —  what  would  you  say  of  his 
mental  condition? 

Mr.  Swift.  Now  wait  one  moment.  That  question  I  object 
to.  The  first  assumption  is  contrary  to  the  evidence,  assuming 
that  he  neither  walked  nor  talked  before  he  was  three  years  of 
age.     The  mother  said  it  was  about  two. 

The  Court.  As  I  remember  the  testimony,  it  was  two.  She 
said  he  didn't  talk  until  he  was  two  years  old,  certainly. 

Mr.  Swift.     Yes. 

The  Court.    I  think  she  said  he  didn't  walk  until  he  was  two. 

Mr.  Stapleton.  I  think  she  said  between  two  and  three 
years  old. 

Mr.  Swift.     No,  about  two. 

The  Court.  He  couldn't  walk  until  between  two  and  three 
and  didn't  talk  until  he  was  two  years  old,  as  I  remember  it. 

Mr.  Stapleton.  I  think  she  said  he  didn't  walk  until  be- 
tween two  and  three  and  didn't  talk  until  about  the  same  time, 
when  he  was  over  two. 

Mr.  Swift.  Also,  your  Honor,  the  question  is  objectionable 
in  another  assumption.  For  instance,  the  "violent  outbreaks 
all  his  life"  is  contrary  to  the  evidence.  In  fact,  the  term  "vio- 
lent outbreaks"  is  so  indefinite  and  general  that  I  don't  believe 
it  will  help  the  jury.     Perhaps  it  would. 

The  Court.  [After  examining  notes.]  She  said  he  didn't  walk 
until  he  was  two  or  three  years  old  and  he  didn't  talk  until 
after  he  was  two  years  of  age. 

Mr.  Swift.     Yes,  your  Honor,  that  is  the  way  I  remember  it. 

The  Court.  Well,  I  will  allow  the  question  with  this  under- 
standing, and  this  will  apply  to  all  hypothetical  questions  that 
may  be  put:  If  the  facts  as  stated  in  the  question  are  found  to 
be  true  upon  the  evidence  by  the  jury  they  are  to  consider  the 
answer.  If  the  question  is  based  upon  a  hypothesis  which  is  not 
warranted  by  the  evidence,  then  they  will  disregard  it. 
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Mr.  Swift.  To  that,  your  Honor,  I  quite  agree,  as  to  the 
instruction.  I  was  wondering  if  your  Honor  had  in  mind  also 
that  the  defendant  was  to  be  permitted  to  characterize  the  evi- 
dence which  will  be  the  jury's  duty  to  decide;  for  instance, 
"violent  outbreaks."  It  seems  to  me  the  evidence  should  be 
repeated  in  the  assumption  and  the  conclusion  as  to  whether 
they  are  violent  outbreaks  or  not,  or  what  sort  of  outbreaks  — 
whether  of  the  measles  or  — 

The  Court.  Well,  it  seems  to  me  it  would  be  more  in  con- 
formity with  the  evidence  for  the  witness  to  base  his  conclusion 
upon  such  outbreaks,  or  such  evidence  of  outbreaks,  rather,  as 
have  been  testified  to  by  the  witnesses. 

Mr.  Swift.     That  was  my  idea,  your  Honor. 

Q.  You  have  heard,  Doctor,  substantially  all  of  the  evidence 
in  the  case?     A.  I  have. 

Mr.  Swift.     That  other  question  is  withdrawn,  is  it? 

Mr.  Stapletox.     Yes;  that  other  question  may  be  stricken  out. 

Q.  Assuming,  then,  Doctor,  that  the  defendant  did  not  walk 
until  he  was  two  or  three  years  old  and  did  not  talk  until  after 
he  was  two  or  three  years  old;  and  at  twelve  or  thirteen  years 
of  age  he  was  doing  unsuccessfully  third-grade  work;  that  at 
nineteen  or  twenty  he  was  doing  elementary  work  unsuccess- 
fully; and  that  during  practically  all  of  his  life  he  had  had  such 
outbreaks  as  have  been  testified  to,  and  was  impulsive,  what 
would  you  say  as  to  his  mental  condition? 

Mr.  Swift.     You  mean,  impulsive  as  testified  to,  I  suppose? 

Mr.  Stapletox.     As  testified  to. 

The  Witxess.     I  should  say  he  was  mentally  deficient. 

Q.  How  would  you  class  him,  Doctor,  —  classify  him?  A.  It 
is  pretty  hard  to  classify.     And  in  explanation  of  that  — 

Mr.  Swift.  Wait  a  moment,  Doctor.  Unless  you  feel  that 
you  need  some  explanation. 

The  Witxess.     I  do.     I  feel  that  I  need  it. 

Mr.  Swift.     Very  good;  I  have  no  objection. 

The  Witxess.  There  is  no  absolute  standard  of  insanity. 
Many  cases,  such  as  the  one  I  have  given  an  opinion  about,  are 
classified  as  — 

Mr.  Swift.  This,  your  Honor,  seems  to  be  going  into  a  gen- 
eral discussion.  He  has  stated  that  the  reason  he  can't  give  any 
classification  is  because  there  is  no  absolute  standard.  It  seems 
to  me  that  answers  the  question,  and  also  gives  the  doctor's 
explanation.  That  is  what  you  wanted  to  get  in,  wasn't  it, 
Doctor?     You  said  you  can't  classify  — 
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Mr.  Stapleton.  How  do  you  know  that  answer  is  finished, 
when  he  is  still  going  on?  If  you  want  to  object,  I  think  you 
should  move  to  strike  it  out. 

Mr.  Swift.  I  do  move  to  strike  it  out,  your  Honor,  what  he 
says  after  he  said  there  is  no  absolute  standard. 

The  Court.  Technically  speaking,  the  answer  isn't  responsive 
to  the  question,  although  if  a  witness  desires  to  explain  any 
answer  I  think  he  may  do  that. 

Mr.  Swift.  Very  properly.  And  he  had  explained  the  reason 
was  because  there  was  no  absolute  standard.  Am  I  right, 
Doctor? 

The  Witness.    I  will  let  that  stand. 

Mr.  Swift.  I  want  you  to.  I  don't  want  you  to  change  it. 
But  he  said  there  wasn't  any  general  standard  — 

Mr.  Stapleton.  We  can't  tell  until  we  have  heard  what  he 
said. 

The  Court.     Well,  the  question  seems  to  be  answered  now. 

Mr.  Swift.  And  stricken  out,  your  Honor,  after  the  words, 
"because  there  is  no  absolute  standard,"  as  I  understand  your 
Honor's  ruling? 

The  Court.     Yes.     The  last  part  may  be  stricken  out. 

Q.  Why  is  it  difficult  —  are  they  difficult  to  classify,  Doctor? 
A.  Cases  of  mental  enfeeblement  range  all  the  way  from  idiocy 
through  the  various  grades  of  imbecility,  feeble-mindedness,  to 
a  normal  condition;  and  the  gradation  is  so  uncertain  between 
the  feeble-minded,  the  point  where  they  cease  to  be  called  feeble- 
minded and  can  be  called  normal  is  very  uncertain. 

Q.  Doctor,  have  you  heard  the  testimony  in  regard  to  out- 
breaks of  violent  anger  on  the  part  of  this  defendant?     A.  I  have. 

Q.  What  do  you  say  as  to  his  ability  to  control  himself  when 
in  such  a  fit  of  violent  anger?  A.  He  impressed  me,  after  —  as 
uncontrollable. 

Mr.  Swift.     You  mean,  that  is  your  opinion. 

The  Witness.     Yes. 

Q.  Have  you  heard  the  testimony  in  regard  to  the  shooting 
of  Martha  B.  Blackstone?     A.  I  have. 

Q.  What  do  you  say  as  to  whether  or  not  the  defendant  was 
then  under  the  influence  of  one  of  his  violent  outbreaks  of  anger 
or  temper?  A.  I  can't  say;  there  is  not  sufficient  evidence.  I 
could  only  say  by  — - 

Mr.  Swift.  Wait  one  moment,  Doctor.  You  have  said  that 
you  can't  say;    I  think  that  answers  the  question. 

Q.  What  were  you  going  to  say,  Doctor? 
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Mr.  Swift.  I  pray  your  Honor's  judgment  on  that.  The 
witness  has  said  that  he  can't  say  in  answer  to  the  question. 

The  Court.     He  has  answered  the  question. 

Q.  Do  you  wish  to  make  any  explanation  of  that  answer, 
Doctor?     A.  Xo. 

Q.  Take  into  consideration,  Doctor,  the  statements  in  the 
defendant's  confession,  and  assuming  them  to  be  true,  what  do 
you  say  as  to  whether  or  not  in  his  entering  houses  and  stealing 
he  was  acting  under  an  uncontrollable  impulse? 

Mr.  Swift.  "Wait  a  moment!  May  it  please  your  Honor, 
there  are  a  great  many  instances  in  that  confession,  and  each 
one  of  them  under  different  circumstances,  although  the  same 
general  method.  I  think  it  should  be  specified  to  the  doctor 
which  particular  one. 

[Question  read  by  the  stenographer.] 

The  Court.  The  question  seems  to  take  the  confession,  so 
called,  as  a  whole  all  the  statements,  in  it  contained.  In  view 
of  that  it  seems  to  me  the  question  is  competent. 

Mr.  Swift.  If  the  doctor  is  able  to  answer  it  as  a  whole, 
without  going  into  particulars,  I  don't  know  as  I  object.  A.  I 
didn't  get  the  impression  from  the  confession  that  his  impulses 
were  uncontrollable. 

Q.  Whether  or  not  you  got  the  impression,  formed  the  opinion, 
that  his  crimes  'arose  as  a  result  of  a  mental  defectiveness?  A. 
I  did. 

Q.  Doctor,  you  spoke  something  about  right  and  wrong. 
Whether  or  not  in  your  judgment  a  sense,  a  conscious  feeling 
of  duty  and  obligation,  is  essential  to  a  proper  distinction  be- 
tween right  and  wrong  in  a  concrete  case? 

Mr.  Swift.  That  is  a  fair  question  of  morals  which  we  are 
not  especially  interested  in  just  at  the  present  time.  The  legal 
standard  is  quite  different  from  the  moral  standard. 

Mr.  Stapletox.  In  the  case  of  Commonwealth  against 
Rogers  it  was  one  of  the  elements  that  was  included  in  the  Chief 
Justice's  opinion. 

Mr.  Swift.  That  seems  to  me  a  properly  moral  question. 
That  is  not  just  the  standard  that  the  law  holds  up  to  measure 
these  crimes  by. 

The  Court.  The  question  is  whether  he  knew  whether  the 
act  which  he  committed  was  right  or  wrong  at  the  time  that  he 
committed  it. 

Mr.  Swift.  An  act  prohibited  by  law  and  liable  to  punish- 
ment; no  illegal  morals. 
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The  Court.  Not  only  right  or  wrong,  but  if  he  committed 
the  act  and  he  knew  it  was  wrong  that  he  shall  be  liable  to  pun- 
ishment. 

Mr.  Swift.     Yes,  sir. 

The  Court.  I  think  that  is  the  test  by  which  this  question 
is  to  be  governed.  I  think  the  question  stated  in  that  form  is 
objectionable,  and  I  exclude  it;  but  I  allow  you  to  show  by 
this  witness,  or  any  other  witness  who  is  qualified  to  express  an 
opinion,  whether  the  defendant,  at  the  time  of  the  homicide,  was 
able  to  distinguish  between  right  and  wrong,  and  whether  at 
the  time  he  was  able  to  know  whether  the  act  which  he  com- 
mitted was  wrong  and  subjected  him  to  punishment  or  not. 

Mr.  Stapleton.  I  would  like  to  put  that  particular  question 
at  this  particular  time. 

The  Court.  What  question  was  it,  Mr.  Stapleton,  you 
wanted  to  put? 

[Question  read:  "Doctor,  you  spoke  something  about  right 
and  wrong.  Whether  or  not  in  your  judgment  a  sense,  a  con- 
scious feeling  of  duty  and  obligation,  is  essential  to  a  proper 
distinction  between  right  and  wrong  —  a  concrete  case?"] 

Mr.  Swift.  I  understood  your  Honor  to  say  that  question 
you  did  not  allow  because  it  did  not  cover  the  elements  essen- 
tial to  the  discussion. 

The  Court.  That  question  may  be  answered'  yes  or  no.  [To 
the  witness.]  You  may  answer  that  question  yes  or  no.  That 
is  not  the  question  I  understood  — 

The  Witness.  Were  the  words  "a  concrete  case"  a  part  of 
the  question? 

Mr.  Swift.  I  thought  Brother  Stapleton  said  "in  a  concrete 
case"  — didn't  you? 

Mr.  Stapleton.     I  think  so. 

Mr.  Swift.     Otherwise  it  seems  to  be  meaningless. 

The  Court.  Well,  I  don't  understand  the  question  very  well 
and  I  understand  the  witness  does  not. 

The  Witness.     No,  I  do  not. 

The  Court.     So  I  think  you  had  better  reframe  it. 

Q.  Doctor,  whether  or  not  in  your  opinion  the  moral  faculty 
of  the  mind,  or  a  proper  development  of  the  moral  faculty  of 
the  mind,  is  essential  to  a  full  understanding  of  whether  an  act 
is  right  or  wrong? 

Mr.  Swift.  I  will  take  your  Honor's  ruling  on  that  question, 
because  it  is  purely  in  the  field  of  morals  and  not  a  legal 
test. 
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The  Court.  I  think  in  view  of  his  previous  answers  that  that 
question  is  competent. 

Mr.  Swift.  If  your  Honor  thinks  it  is  enlightening,  as  I 
stated  before  —  I  don't  want  to  get  too  far  afield  from  the  main 
issue,  that  is  all;  it  is  pretty  difficult  as  it  is.  It  seems  to  me, 
your  Honor,  it  is  a  pure  question  of  general  morals.  I  suppose 
it  may  be  illuminative  to  an  extent.  It  is  extremely  remote. 
If  the  doctor  thinks  he  can  answer  it  so  he  can  help  us,  I  don't 
know  as  I  particularly  object  to  it  further. 

The  Court.  In  view  of  the  statements  of  the  doctor's,  that 
a  man's  mental  state  is  somewhat  affected  by  his  moral  con- 
dition, it  seems  to  me  that  that  question  is  competent. 

Mr.  Swift.  I  presume  that  is  true,  your  Honor,  to  a  certain 
extent,  but  the  question  so  far  as  the  law  is  concerned,  the  legal 
test,  is,  not  the  full  extent  of  the  moral  or  mental  condition, 
but  whether  he  can  distinguish  right  and  wrong  in  the  legal 
sense  which  your  Honor  just  pointed  out  —  that  it  was  wrong, 
prohibited  by  law,  and  therefore  subject  to  punishment. 

Mr.  Stapletox.  I  don't  think  we  have  arrived  yet  at  the 
discussion  of  what  the  legaj  rule  is.  I  think  we  are  entitled  to 
enlightenment  from  the  witness  as  to  what  faculties  and  what 
parts  of  the  mind  are  involved. 

Mr.  Swift.  That  was  precisely,  your  Honor,  the  fault  with 
my  brother's  question  that  I  thought  was  the  fault  —  that  it 
was  in  the  realm  of  morals  and  was  not  down  to  the  legal  basis; 
and  this  court  is  interested  in  the  legal  end  of  it  and  not  the 
moral  so  much;    at  least  I  so  assume. 

The  Court.  The  question  is  whether  this  defendant  had 
mental  capacity  sufficient  to  make  him  responsible  for  the 
offense. 

Mr.  Swift.     Within  the  meaning  of  the  law,  yes,  sir. 

The  Court.  The  witness  has  previously  said  that  in  order  to 
determine  that  question  a  man's  mental  condition  is  somewhat 
governed  and  controlled  by  his  moral  perception. 

Mr.  Swift.  I  take  no  issue  with  that  your  Honor;  I  should 
suppose  it  was  true. 

The  Court.  In  view  of  that,  why  isn't  this  question  com- 
petent? 

Mr.  Swift.  Because  it  simply  generalizes  the  thing,  that  is 
all,  instead  of  getting  it  more  specifically. 

The  Court.  Well,  the  weight  of  all  the  evidence  is  for  the 
jury. 

Mr.  SWIFT.     I  cheerfully  assent  to  that  also. 
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The  Court.  Now  if  the  witness  does  not  understand  the 
question  it  may  be  read. 

The  Witness.  I  should  like  to  have  it  read. 
Mr.  Swift.  It  is  immaterial  in  this  sense,  as  I  understood 
it,  your  Honor,  that  the  full  measure  of  the  moral  understanding 
is  not  material;  and  he  is  now  asking,  as  I  understand  the 
question  —  and  I  may  not  understand  it  right  —  "  Is  it  neces- 
sary to  have  a  full  moral  faculty  to  have  a  full  understanding 
of  the  difference  between  right  and  wrong?"  as  a  moral  propo- 
sition. 

Mr.  Stapleton.  I  am  not  asking  as  a  moral  proposition,  and 
I  am  not  asking  as  final,  to  have  from  this  witness  a  legal  test 
which  comes  from  the  Court. 

Mr.  Swift.     Don't  you  ask  for  a  full  understanding  of  it? 

Mr.  Stapleton.  The  Court  decides  in  the  end  what  the 
legal  test  is  by  which  the  jury  shall  be  guided  in  coming  to  a 
determination  of  the  case.  I  am  now  asking  this  witness  for 
certain  information  ■ — ■ 

The  Court.     Well,  now  we  will  have  the  question  read. 

[Question  read:  "Doctor,  whether  or  not,  in  your  opinion, 
the  moral  faculty  of  the  mind,  or  a  proper  development  of  the 
moral  faculty  of  the  mind,  is  essential  to  a  full  understanding  of 
whether  an  act  is  right  or  wrong?"] 

Mr.  Swift.  Now  you  see,  your  Honor,  a  full  understanding, 
as  I  understand  it,  is  immaterial  in  the  law. 

The  Court.  The  question  is  whether  the  defendant  was  able 
to  distinguish  between  right  and  wrong  as  to  the  act  which  he 
committed.  I  think  I  will  allow  the  answer;  it  is  for  the  jury 
to  say  what  weight  should  be  given  to  it. 

Q.  Do  you  remember  the  question  now?  A.  Before  answering 
I  will  ask  to  have  it  read. 

[Question  reread.] 

The  Witness.  It  is  essential  to  a  full  understanding  of 
whether  a  matter  is  right  or  wrong. 

Q.  Whether  or  not,  Doctor,  acts  that  are  done  upon  impulse 
among  the  mentally  defective  are  not  sometimes  planned  with 
great  cunning  and  forethought?  A.  I  think  not;  the  imperative 
acts  or  impulsive  acts,  so  called,  my  impression  is  they  are  never 
planned  beforehand. 

Q.  Are  acts  done  by  mentally  deficient  persons  who  have  not 
a  full  understanding  of  right  and  wrong  sometimes  done  with 
great  cunning?     A.  Yes. 

Q.  Doctor,    taking   into   consideration   the   life-history   of   this 
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defendant  and  his  heredity  and  his  environment  and  bringing-up 
and  his  outbreaks  as  testified  to,  what  do  you  say  as  to  his 
ability  to  distinguish  between  right  and  wrong? 

Mr.  Swift.     He  has  already  testified  to  that,  your  Honor. 

Mr.  Stapletox*.     I  don't  think  so. 

Mr.  Swift.     I  think  so. 

The  Court.     I  don't  remember. 

The  Witness.  I  think  he  had  the  ability  to  distinguish  right 
from  wrong. 

Mr.  Swift.     You  say  he  had  ability? 

The  Witness.     Yes. 

Q.  Had  he,  Doctor,  in  your  opinion,  the  same  ability  to  dis- 
tinguish between  right  and  wrong  as  the  normal  man  — 

Mr.  Swift.     Wait  one  moment. 

Q.  — not  suffering  from  mental  defect? 

Mr.  Swift.  I  pray  your  Honor's  ruling  on  that,  whether  that 
is  merely  —  if  he  had  the  ability  to  distinguish  between  right  and 
wrong,  which  the  learned  doctor  has  said  he  did  have,  —  whether 
he  had  as  much  as  your  Honor  has  is  wholly  immaterial. 

Mr.  Stapletox.  The  question  is  merely  introductory,  if 
your  Honor  please.  This  witness  is  not  altogether  my  witness 
and  I  don't  know  what  answer  I  am  to  get. 

Mr.  Swift.  I  haven't  talked  with  him;  he  certainly  is  not 
my  witness. 

Mr.  Callahan.     Neither  have  I,  except  once. 

Mr.  Stapletox.     I  don't  say  that  you  have. 

Mr.  Swift.  The  only  objection  I  now  have  to  this,  your 
Honor,  is  that  having  already  stated  that  he  had  the  ability  to 
distinguish  between  right  and  wrong,  how  much  more  or  less 
than  a  normal  person  would  have  would  be  immaterial,  would 
not  be  allowed  by  your  Honor  to  be  considered  by  the  jury, 
and  of  course,  therefore,  not  competent. 

The  Court.  Does  that  question  ask  for  any  more  than  the 
question  as  to  whether  all  men  are  able  to  distinguish  alike,  or 
whether  different  men  have  higher  conceptions  of  the  difference 
between  right  and  wrong?  And  does  it  become  a  medical  ques- 
tion at  all?     Isn't  it  U  matter  of  common  knowledge? 

Mr.  Stapletox.  Not  where  a  mental  defect  comes  in,  may 
it  please  your  Honor. 

The  Court.  Well,  isn't  it  common  knowledge  that  if  a  man 
is  mentally  defective  he  is  not  as  able  to  distinguish  right  and 
wrong  as  the  man  who  is  a  highly  educated  man? 

Mr.  Swift.     I  should  assume  so. 


\ 
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Mr.  Stapleton.  I  am  not  referring  to  the  highly  educated 
man,  but  a  normal  man.  If  it  is  a  matter  of  common  knowledge 
to  what  degree  a  mental  defect  affects  the  mind,  why  is  it 
that  — 

The  Court.  I  didn't  say  that  it  was  a  matter  of  common 
knowledge. 

Mr.  Stapleton.  No,  I  am  not  saying  that  you  did,  your 
Honor;  excuse  me;  I  did  not  mean  to  imply  that.  But  I  say 
as  a  matter  of  argument,  if  that  were  true,  why  is  it  that  only 
an  expert  can  testify  to  that?  It  is  for  this  jury  to  decide  in 
the  last  instance.  Is  it  true  that  a  man  must  have  no  knowl- 
edge of  right  and  wrong  in  order  to  relieve  him  from  responsi- 
bility for  his  acts?  If  that  were  so  nobody  but  an  idiot,  under 
the  old  definition  of  an  idiot  in  the  law,  could  be  relieved 
from  responsibility,  because  surely  all  insane  persons  have  some 
knowledge  of  right  and  wrong. 

Mr.  Swift.  My  brother  is  about  right,  and  even  an  idiot  is 
not  excused  always. 

The  Court.  It  seems  to  me  that  it  is  a  practical  question 
for  the  jury  to  determine  upon  all  the  evidence  whether  the 
man's  condition  of  mind  is  such  as  that  he  is  able  to  distinguish 
between  right  and  wrong  in  the  ordinary  sense  in  which  those 
words  are  used  and  understood,  and  if  he  is,  he  is  responsible, 
and  otherwise  he  is  not.  It  is  the  standard  which  obtains  in 
the  ordinary  affairs  of  life,  and  such  a  question  is  a  question 
which  a  jury,  as  practical  and  intelligent  men,  are  qualified  to 
deal  with. 

Mr.  Stapleton.  I  assume  your  Honor  does  not  exclude 
irresistible  impulse;  your  Honor  is  talking  only  with  reference 
to  the  present  question? 

The  Court.  Yes,  but  you  had  not  asked  him  about  irre- 
sistible impulse. 

Mr.  Stapleton.     No;  I  say  I  assume  that. 

The  Court.     Yes. 

Mr.  Stapleton.  If  your  Honor  please,  I  expect  to  ask  a 
ruling  in  the  case  that  if  this  defendant  was  of  such  mental 
incapacity  that  his  ability  to  decide  between  right  and  wrong 
was  not  greater  than,  or  perhaps  equal  to,  that  of  the  ordinary 
child  under  the  age  of  legal  responsibility,  he  could  not  be  held 
for  crime. 

Mr.  Swift.  The  question  you  are  going  to  ask,  or  the 
ruling?  • 

Mr.  Stapleton.     The  question,  and  the  ruling  later. 
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Mr.  Swift.  I  certainly  do  not  agree  to  that  proposition.  In 
the  first  place,  there  is  no  evidence  to  warrant  it,  and  in  the 
next  place,  it  is  not  good  law. 

Mr.  Stapletox.  It  has  been  ruled  on  by  the  Supreme  Court 
of  Connecticut.     I  think  it  is  good  law  on  reason  and  analogy. 

The  Court.  Anyway,  I  should  be  glad  to  see  the  opinion 
which  you  refer  to.  I  should  want  to  see  it  before  I  made  that 
ruling.  It  seems  to  me  there  must  be  some  practical  difficulties 
in  the  way  of  making  a  ruling  of  that  kind,  because  the  standard 
by  which  you  judge  is  so  uncertain  that  I  should  doubt  whether 
it  would  be  competent.  Where  is  the  case,  Mr.  Stapleton,  do 
you  remember? 

Mr.  Stapletox.  I  could  get  it  for  your  Honor  before  morning; 
I  have  it  in  the  office. 

The  Court.  If  you  will  leave  it  so  I  can  get  it  to-night,  I 
will  look  it  up.  I  assume  you  don't  want  to  ask  that  ruling 
at  present. 

Mr.  Stapletox.  No.  I  say  that  is  what  I  had  in  mind  in 
this  line  of  questioning. 

The  Court.  Very  well.  I  should  not  want  to  make  that 
ruling  unless  I  had  some  authority  for  it. 

Mr.  Swift.  Then  the  precise  question  I  understand  your 
Honor  reserves. 

The  Court.  Yes,  for  the  present,  at  least,  unless  I  can  be 
convinced  that  I  ought  to  admit  it. 

Q.  Doctor,  did  you  state  at  a  hearing  given  last  year,  last 
September,  before  Chief  Justice  Aiken  and  Justice  Sanderson, 
on  a  motion  in  this  case,  that  you  were  quite  unable  to  satisfy 
yourself  — 

Mr.  Swift.  "Wait  a  minute.  I  pray  your  Honor's  judgment 
whether  that  is  admissible. 

The  Court.     The  question  is  admissible  as  put,  I  think* 

Mr.  Swift.  I  do  not  think  so.  The  purpose  for  which  it  is 
asked  is  obvious. 

Mr.  Stapletox.  I  think  the  time  to  object  is  after  the  ques- 
tion has  been  put. 

The  Court.  There  is  no  doubt  but  that  the  question  can 
be  put.  If  there  is  any  danger  of  the  jury  being  prejudiced  by 
an  improper  question  the  usual  practice  is  to  submit  it  privately 
to  the  Court. 

Mr.  Swift.  I  do  not  think,  so  far  as  the  confidence  of  the 
jury  is  concerned,  —  I  do  not  think  they  would  be  prejudiced 
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by  anything  that  is  discussed  here,  but  when  a  question  is 
manifestly  improper,  —  I  think  it  might  be  submitted  by  my 
brother  to  your  Honor  first  before  being  read  aloud.  It  is  a 
question  that  he  has  already  answered  once. 

The  Court.  If  there  is  anything  which  the  doctor  has  said 
elsewhere  which  is  inconsistent  with  his  answer  here,  I  should 
suppose  it  would  be  admissible  for  the  purpose  of  affecting  his 
credibility;    otherwise  it  would  not. 

Mr.  Stapleton.  I  suppose  in  a  capital  case  the  defendant 
has  the  right  to  hear  the  discussion.  I  did  not  think  I  was 
doing  anything  improper  in  framing  the  question. 

Mr.  Swift.  In  any  event  your  Honor  has  ruled  he  cannot 
use  the  word  "responsibility"  or  "responsible."  On  page  6  of 
this  report  he  says,  "I  was  quite  unable  to  satisfy  myself  that 
he  was  responsible."  Your  Honor  has  already  ruled  upon  that, — 
that  he  could  not  say  whether  he  was  responsible  or  not.  Why 
has  my  brother  the  right  to  say  now  he  didn't  say  so  but  wants 
it  different? 

The  Court.  I  expect  that  the  words  "mentally  responsible" 
or  "responsible"  are  to  be  regarded  —  I  had  assumed  it,  per- 
haps improperly  —  but  that  "responsible"  was  used  in  the  sense 
of  capability  of  distinguishing  between  right  and  wrong. 

Mr.  Swift.     Yes,  your  Honor  has  already  ruled  upon  that. 

The  Court.     Yes. 

Mr.  Swift.  Your  Honor  has  already  ruled  it  out.  Under 
those  circumstances  why  has  he  the  right  to  ask  him  if  he  didn't 
say  so  before? 

Mr.  Stapleton.  It  must  have  meant  something  when  he 
said  it.  It  seems  to  me  I  cannot  be  precluded  from  coming  in 
here  and  putting  that  in. 

The  Court.  If  he  made  the  statement  in  answer  to  a  ques- 
tion which,  if  objected  to,  could  not  have  been  put,  the  fact 
that  he  did  answer  it  without  objection  would  not  necessarily 
make  it  competent  at  this  time.  To  illustrate:  suppose  a  non- 
expert had  been  asked  whether  this  man  was  insane  or  not,  and 
he  answered  that  question,  and  then  he  was  called  upon  to 
testify  in  the  Superior  Court  about  it.  The  answer  was  not 
objected  to,  but  it  was  the  question,  and  it  could  not  have  been 
answered  if  it  was  objected  to.  Do  you  think  he  should  be 
allowed  under  those  circumstances  to  show  the  answer  that  he 
made? 

Mr.  Stapleton.  If  your  Honor  please,  I  think  that  this  is 
a  little  different  from  that.     Here  he  says,  "I  was  quite  unable 
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to  satisfy  myself  that  lie  was  responsible.     I  had  a  feeling  that 
he  was  not  responsible  at  that  time."     And  then  it  goes  on:  — 

Q.  And  have  you  since  examined  him?    A.  Twice  since  then. 
And  then  it  goes  on  further:  — 

Q.  Have  you  been  able  since  then,  in  your  subsequent  examinations 
and  perhaps  your  conferences,  to  come  to  any  better  conclusion  than  you 
did  at  first?  A.  The  result  of  my  examinations  since  then  and  conference 
with  the  others  have  simply  confirmed  my  first  opinion. 

The  Court.  As  a  matter  of  fact,  assuming  that  that  ques- 
tion was  put  and  answered,  what  is  there  in  that  statement 
which  is  inconsistent  with  the  statement  made  by  the  witness 
at  this  time? 

Mr.  Stapletox.     He  stated  that  he  knew  right  from  wrong. 

The  Court.     Where? 

Mr.  Stapletox.     In  the  evidence. 

The  Court.     Oh,  yes. 

Mr.  Swift.  I  do  not  dispute  that  proposition,  may  it  please 
your  Honor. 

Mr.  Stapletox.  He  stated  he  was  not  under  uncontrollable 
impulses. 

The  Court.     Has  he  said  so? 

Mr.  Swift.  He  said  he  thought  that  his  impulses  could  be 
controlled. 

The  Court.  He  said,  "  Personally  I  should  like  a  further 
opportunity  to  observe  him  before  I  express  any  definite  opinion 
as  to  his  mental  responsibility." 

Mr.  Stapletox.  Suppose  he  did  say  it  both  ways.  We  are 
at  liberty  to  take  either  one. 

Mr.  Swift.  That  is  the  precise  proposition.  Your  Honor  has 
refused  to  allow  him  to  say  whether  he  was  responsible  or  not 
responsible.  This  man  does  not  contradict  anything.  He  can- 
not contradict  him.  If  that  word  is  used  it  opens  up  the  whole 
realm  of  discussion  about  mental  and  legal  questions  that  your 
Honor  had  in  mind  when  you  ruled  it  would  not  be  admissible. 

Mr.  Stapletox.  That  is  not  the  idea  at  all.  The  idea  is  that 
here  is  a  statement  which  is  conflicting  with  what  he  said  here. 

The  Court.     In  what  way  is  it  conflicting? 

Mr.  Stapletox.  It  must  have  meant  something.  This  is  an 
alienist  and  he  must  have  meant  something  when  he  said  that 
he  was  not  able  to  satisfy  himself  that  the  man  was  responsible. 
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Mr.  Swift.  He  meant  his  mental  responsibility  from  the 
alienist's  point  of  view. 

Mr.  Stapleton  We  are  entitled  to  what  that  was.  My 
friend  assumed  it  was  so  and  so.  It  seems  to  me  we  are  en- 
titled to  have  that. 

The  Court.  I  think  in  this  view  of  it,  it  would  be  com- 
petent. If  by  mental  responsibility  he  means  whether  he  was 
of  sound  mind  or  insane,  that  certainly  would  be  competent. 

Mr.  Swift.  I  do  not  think  that  is  material,  your  Honor,  ex- 
cept as  he  knew  right  from  wrong  it  would  not  be  material. 

The  Court.  I  know,  but  when  we  speak  of  insanity,  that  is 
the  point  — 

Mr.  Swift.  It  comes  within  the  general  class  of  insane  per- 
sons. You  would  classify  it  only  as  a  mental  defect.  We  don't 
dispute  that. 

The  Court.  I  think  I  will  allow  him  to  state  if  he  means 
by  "mental  responsibility"  not  his  responsibility  before  the  law, 
but  whether  or  not  the  defendant  was  insane. 

Mr.  Swift.  Then  it  comes  under  the  other  general  rule  that 
a  man  cannot  contradict  his  own  witness. 

Mr.  Stapleton.  Under  the  statute  I  can  contradict  my  own 
witness,  if  your  Honor  please. 

Mr.  Swift.  He  said  he  was  mentally  defective,  which  is  a 
general  class  of  insane  persons. 

The  Court.     What  do  you  want  to  ask  him,  Mr.  Stapleton? 

Mr.  Stapleton.  I  want  to  ask  him  if  he  said  he  was  unable 
to  satisfy  himself  that  this  man  was  responsible;  and,  if  your 
Honor  please,  in  putting  in  other  evidence  I  do  not  have  to  put 
it  in  with  the  purpose  of  discrediting  the  witness.  I  do  not 
claim  it  is  for  that  particular  purpose,  but  his  recollection  is 
different. 

The  Court.     That  discredits  him  if  his  recollection  is  bad. 

Mr.  Stapleton.  Yes,  legally,  but  I  do  not  mean  that;  I 
meant  that  if  he  had  made  a  statement  which  was  flatly  con- 
tradictory. If  that  statement  is  in  I  think  I  am  entitled  to  put 
in  the  former  statement. 

The  Court.  He  said,  "I  personally  should  like  a  further 
opportunity  to  observe  him  before  I  expressed  any  definite 
opinion  as  to  his  mental  responsibility."  If  by  mental  re- 
sponsibility the  witness  means  legal  capacity  or  liability,  on  this 
evidence  I  do  not  think  it  would  be  competent.  If  he  meant 
merely  whether  the  man  was  sane  or  insane  I  think  it  would  be 
competent  to  put  that. 
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Mr.  Swift.  He  has  already  testified  to-day  that  he  is  insane, 
that  he  has  a  mental  defect,  which  is  in  a  general  class  of  in- 
sane persons. 

The  Court.  I  do  not  understand  that  he  has  testified  that 
he  is  insane,  in  the  ordinary  acceptation  of  that  word.  He  says 
he  is  mentally  defective,  which  implies,  I  assume,  a  more  or 
less  degree  of  — 

Mr.  Swift.     Unsoundness  of  mind. 

The  Court.  Mental  unsoundness,  which  is  a  sort  of  a  weak- 
ness, a  deficiency,  which  might  be  distinguished  from  insanity 
in  its  ordinary  terms. 

Mr.  Swift.  So  is  the  word  "responsible,"  I  suppose.  I  do 
not  want  to  press  this  thing  too  strongly. 

The  Court.  I  think,  under  the  circumstances,  you  may  ask 
him  that  question,  but  I  do  not  think  that  question  should  be 
answered  by  the  doctor  giving  any  opinion  as  to  his  legal  re- 
sponsibility. He  may  state  what  the  condition  of  his  mind 
is  — 

Mr.  Swift.     Or  was  at  that  time. 

The  Court.  Yes,  or  the  time  he  answered  that  question. 
Of  course  really  that  is,  AYhat  was  his  condition  on  the  thirty- 
first  day  of  March,  1910? 

Mr.  Swift.  He  has  testified  to  that,  and  your  Honor  has 
passed  on  that,  and  said  he  couldn't  use  that  word. 

The  Court.  No,  he  cannot,  but  "mental  responsibility,"  he 
may  not  have  answered  — 

Mr.  Stapleton.  That  is  what  the  question  is.  The  question 
here  is  as  to  the  word  "sane"  and  "responsibility." 

The  Court.     Go  ahead. 

Q.  Doctor,  at  that  time  to  which  I  refer,  whether  or  not  you 
were  asked  the  question:  — 

Q.  Were  you  able  at  that  time,  Doctor,  to  form  a  satisfactory  conclu- 
sion to  yourself  as  to  whether  he  was  or  was  not  sane  and  responsible? 

And  as  to  whether  you  gave  the  answer:  — 

A.  I  was  quite  unable  to  satisfy  myself  that  he  was  responsible.  I  had 
a  feeling  that  he  was  not  responsible  at  that  time. 

The  Witness.     Your  question  is,  do  I  remember  that? 

Q.  Yes.     A.  I  do. 

Q.   And  that  was  true,  Doctor?     A.  It  was. 

Q.   And  whether  you  were  asked  the  question:  — 
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Q.  Have  you  been  able  since  then,  in  your  subsequent  examinations  and 
perhaps  your  conferences,  to  come  to  any  better  conclusion  than  you  did 
at  first? 

To  which  you  answered:  — 

A.  The  result  of  my  examinations  since  then  and  conferences  with  the 
others  have  simply  confirmed  my  first  opinion. 

The  Witness.     I  do. 

Q.  And  was  that  true?     A.  It  was. 

Mr.  Swift.  Why  don't  you  read  the  rest  of  it,  Brother 
Stapleton? 

Mr.  Stapleton.     You  can  put  in  any  part  of  it  you  so  desire. 

Q.  Doctor,  do  you  remember  whether  or  not  you  were  asked 
this  question:  — 

Q.  Did  he  know  that  you  were  a  medical  man  or  were  making  any 
examination  of  his  mental  condition? 

To  which  you  answered :  — 
A.  I  think  not. 

The  Witness.     I  do. 

Q.  And  that  was  true?     A.  It  was. 

Mr.  Callahan.     That  was  ruled  out,  your  Honor. 

Mr.  Stapleton.  That  was  not  ruled  out,  your  Honor,  I 
believe. 

Mr.  Callahan.     Passed  upon  by  the  Court. 

Mr.  Stapleton.     I  think  not. 

Q.  Doctor,  what  do  you  say  now,  from  your  examinations 
and  from  the  testimony  which  you  have  heard,  as  to  whether 
this  defendant  is  sane  or  insane?  A.  It  is  as  difficult  for  me  to 
answer  that  to-day  as  it  was  at  that  hearing.     He  is  — 

Mr.  Swift.  Wait  one  moment,  Doctor;  wait  one  moment. 
I  think  you  have  answered  the  question. 

Q.  You  may  state  in  explanation  of  that,  Doctor,  anything 
you  desire.  A.  A  further  answer  would  depend  entirely  upon 
our  understanding  of  what  we  mean  by  sane  or  insane,  responsi- 
ble or  irresponsible. 

Q.  Were  you  asked,  Doctor,  on  that  hearing  which  I  have 
referred  to  before  Judge  Aiken  and  Judge  Sanderson,  this  ques- 
tion by  me:  — 

Q.  Did  you  form  any  opinion  as  to  the  nature  of  his  insanity,  Doctor? 
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To  which  you  answered:  — 

A.  Why,  it  is  a  defective  mental  state,  if  not  degenerative,  probably 
dating  from  puberty. 

Mr.  Swift.  That,  your  Honor,  while  I  don't  object  to  it, 
isn't  contradicting  him  at  all. 

The  Court.  Is  there  anything  in  that  statement  which  you 
have  read,  or  in  the  testimony  given  at  the  previous  hearing, 
which  you  think  is  contradictory  to  the  testimony  given  here 
to-day''' 

Mr.  Stapletox.  Yes,  may  it  please  your  Honor.  He  don't 
state  —  he  didn't  state,  when  I  asked  him  a  moment  ago  as  to 
whether  the  defendant  was  sane  or  insane,  —  he  didn't  state 
any  opinion.     Here  I  asked  a  question:  — 

Q.  Did  you  form  any  opinion  as  to  the  nature  of  his  insanity,  Doctor? 
A.  Why,  it  is  a  defective  mental  state,  if  not  degenerative,  probably 
dating  from  puberty. 

That  was  on  cross-examination. 

The  Court.  I  understand  his  statement  given  at  that  time 
was,  not  that  the  defendant  was  insane,  but  that  he  was  men- 
tally defective  in  certain  respects;  and  that  is  his  testimony  here 
to-day,  as  I  understand  it. 

Mr.  Swift.  Yes,  and  when  he  is  asked  about  his  being  in- 
sane or  sane,  your  Honor,  he  says  it  would  depend  upon  the 
use  of  the  word  defective.  In  other  words,  if  the  word  insanity 
is  such  and  such  a  thing,  he  would  be;  if  it  is  something  else, 
he  wouldn't  be;  and  my  brother  doesn't  give  him  any  definition 
to  go  by. 

Mr.  Stapletox.  That  is  a  question  for  argument,  I  suppose. 
I  used  the  word  "insanity"  in  this  question  which  I  asked. 

Mr.  Swift.  And  the  answer  is  precisely  the  answer  which  he 
gave  to-day,  your  Honor,  —  defective  mentally. 

Mr.  Stapletox.  Yes;  but  I  think  I  have  a  right  to  argue 
on  the  meaning  of  that  question  and  answer  to  the  jury. 

Mr.  Swift.     You  may  have  later  on. 

Mr.  Stapleton.  And  not  to  be  precluded  by  my  friend's 
interpretation.  He  may  give  his  interpretation  later  on,  and 
I  will  argue. 

Mr.  Swift.     I  agree  with  you. 

The  Court.  If  the  witness  made  any  statement  inconsist- 
ent with   those   made  here,   then  it  is   a  subject  for  argument, 
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so  far  as  it  may  affect  his  credibility  as  a  witness  at  this  time. 
If  there  is  no  difference  between  his  testimony  at  that  time  and 
now,  then  it  is  immaterial  what  he  said  at  that  time. 

Mr.  Stapleton.  I  submit,  your  Honor,  that  there  is  a  dif- 
ference. 

The  Court.  But  that  is  a  matter  of  argument.  Each  side 
will  be  able  to  argue  what  they  claim  about  it. 

Mr.  Stapleton.     May  I  proceed,  your  Honor? 

The  Court.     Yes. 

Mr.  Swift.     Does  your  Honor  admit  this  question  now? 

The  Court.     I  didn't  know  there  was  any  question  pending. 

Mr.  Swift.  I  thought  there  was.  I  was  rising  to  object, 
your  Honor. 

The  Court.     Read  the  question,  Mr.  Stenographer. 

The  question  is  read  by  the  stenographer  as  follows :  — 

Were  you  asked,  Doctor,  on  that  hearing  which  I  have  referred  to 
before  Judge  Aiken  and  Judge  Sanderson,  this  question  by  me :  — 

"Q.  Did  you  form  any  opinion  as  to  the  nature  of  his  insanity,  Doc- 
tor? "  To  which  you  answered:  "A.  Why,  it  is  a  defective  mental  state, 
if  not  degenerative,  probably  dating  from  puberty." 

The  Court.  It  seems  to  me  there  is  nothing  in  his  testimony 
to-day  which  is  inconsistent  with  that  answer,  and  for  that 
reason  I  exclude  it. 

Mr.  Stapleton.  Your  Honor  will  save  my  exception  on 
that. 

The  Court.     Yes. 

Q.  Doctor,  you  stated  to-day  that  there  are  not  many  cases 
in  the  State  institutions  or  State  hospitals  which  cannot  be 
classified  by  name?     A.  Yes. 

Q.  And  I  asked  you  at  that  hearing  before  Judge  Aiken  and 
Judge  Sanderson  —  were  you  asked  this  question:  — 

Q.  Some  form  of  insanity,  but  you  haven't  made  up  your  mind  just 
what?  A.  No.  That  would  specify  it  as  nearly  as  I  can.  There  are  a 
good  many  in  the  State  institutions,  in  the  State  hospitals,  a  good  many 
cases  of  irresponsible  mental  deficiency  that  it  is  pretty  difficult  to  classify 
by  name.  Everybody  wants  a  name  to  a  disease  and  we  cannot  always 
give  it. 

Mr.  Swift.  That,  may  it  please  your  Honor,  doesn't  con- 
tradict what  he  says  to-day. 
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The  CorRT.  I  understand  that  was  substantially  what  he 
said  to-day. 

Mr.  Stapleton.  May  it  please  the  Court  I  submit  that  he 
said  to-day  there  were  not  a  good  many  cases.  Before  putting 
this  question,  to  make  sure  I  asked  him:  — 

Q.  Would  you  say  there  were  not  a  good  many  cases?  And  he  said, 
"Yes,  that  he  would  say  it —  "  the  answer  implying  that  he  would  say 
there  were  not  a  good  many  cases.  This  answer  which  I  offer  in  evidence 
distinctly  says  there  were  a  good  many  cases  in  State  institutions,  in 
State  hospitals,  a  "good  many  cases  of  irresponsible  mental  deficiency  that 
it  is  pretty  difficult  to  classify  by  a  name.  Everbody  wants  a  name  to  a 
disease  and  we  cannot  —  " 

Mr.  Swift.  Precisely.  But  the  question  put  to  him  originally 
was  whether  he  could  or  could  not  classify  them. 

Mr.  Stapleton.  He  said  there  were  not  a  good  many;  he 
said  there  were  some. 

The  Court.  "What  is  your  answer  to  that  question,  Doctor? 
Are  there  a  large  number  of  cases  which  cannot  be  classified,  or 
a  small  number? 

The  Witness.     In  the  State  hospitals? 

The  Court.     Yes. 

The  ^  itness.  Not  a  large  number  that  cannot  be  classified 
by  reasonable  study  and  observation.  There  are  a  good  many 
cases  that  are  difficult  to  classify,  because  they  are  on  the  border- 
line between  two  classifications,  between  one  classification  and 
another,  and  it  is  a  question  of  classification.  Some  authors 
put  in  one  classification  a  set  of  patients  with  given  symptoms, 
and  another  author  will  put  in  —  put  it  in  another  different 
classification;  and  that  is  what  I  mean  when  I  say  it  is  difficult 
to  classify  that. 

Mr.  Swift.  Precisely  as  I  understood  the  testimony,  and  it 
seems  to  me  his  first  statement  was  not  contradictory  of  his  pres- 
ent one. 

Mr.  Stapleton.  He  said  just  now  there  are  not  a  good  many 
cases,  and  here  [indicating]  he  says  there  are. 

Mr.  Swift.  Brother  Stapleton,  you  don't  distinguish  between 
inability  and  difficulty  in  classifying. 

Mr.  Stapleton.  I  don't  have  to  have  —  to  take  the  whole 
question. 

The  Court.  I  think  you  do,  Mr.  Stapleton.  I  think  you 
ought  to  take  it  all  and  state  the  question  taking  it  as  a 
whole. 


542  TRIAL  OF  BERTRAM  G.  SPENCER. 

Mr.  Stapleton.  Isn't  it  for  the  jury  to  do  that,  may  it 
please  your  Honor?  I  have  a  right  to  argue  one  sentence  in 
there,  because  a  sentence  in  there  is  distinctly  contradicting 
what  he  has  said  here  to-day. 

The  Court.  I  think,  rather  than  discuss  it  any  longer,  I 
will  allow  him  to  answer  the  question.         , 

Mr.  Swift.  I  don't  think  it  should  be  allowed,  your  Honor, 
as  a  reflection  upon  the  doctor  or  — 

Mr.  Stapleton.  Of  course  it  is  not.  I  am  not  doing  it  as  a 
reflection  on  him. 

Mr.  Swift.     If  my  brother  isn't  doing  it  for  that  purpose  — 

The  Court.  We  are  taking  up  time.  I  have  allowed  the 
question  to  be  put. 

Mr.  Swift.  Then,  I  think,  if  I  may  have  the  temerity  to 
suggest  to  your  Honor  that  the  jury  might  be  instructed  that 
it  is  not  evidence,  none  of  the  statements  are  evidence  —  the 
statements  are  simply  evidence  of  former  statements  made. 

The  Court.  I  will  leave  it  to  the  jury  whether  statements 
made  by  the  doctor  at  previous  hearings  are  in  any  way  con- 
sistent with  the  statement  which  he  makes  here. 

Mr.  Swift.  That  isn't  exactly  what  I  meant,  your  Honor. 
It  is  good  law,  I  suppose,  —  but  what  I  meant  was,  the  jury 
should  be  told  that  the  former  statement  is  not  evidence  of  the 
actual  facts  at  that  time. 

The  Court.  Certainly.  The  only  materiality  of  any  evidence 
of  this  kind,  gentlemen,  is  so  far  as  it  may  bear  upon  the  cred- 
ibility of  the  testimony  which  the  witness  gives  here  upon  the 
stand.  If  a  witness  comes  into  court  and  testifies  to  certain 
matters,  and  it  appears  that  he  has  made  different  statements 
elsewhere,  the  statements  that  he  has  made  elsewhere  are  not 
evidence  against  him  directly,  they  are  not  evidence  of  the  fact 
therein  stated;  but  where  such  statements  have  been  made, 
and  it  is  proven  clearly  that  they  have  been  made,  and  they  are 
inconsistent  with  the  testimony  given  in  the  trial,  such  evidence 
is  allowed  and  competent  for  the  purpose  of  affecting  the  cred- 
ibility —  that  is,  the  weight  —  which  you  would  give  to  the 
witness  when  he  testifies  here  in  court.  That  is  the  effect  of  it, 
and  the  only  effect  of  it. 

Mr.  Swift.     I  thank  you. 

The  Court.  It  isn't  what  a  man  says  elsewhere  that  is  com- 
petent. It  is  the  testimony  which  he  gives  in  court  which  is 
material  evidence. 

Q.  Were  you  asked  this  question,  Doctor:  — 
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Q.  Some  form  of  insanity,  but  you  haven't  made  up  your  mind  just 
what?  A.  Xo.  That  would  specify  it  as  near  as  I  can.  There  are  a 
great  many  in  the  State  institutions,  in  the  State  hospitals,  a  good  many 
cases  of  irresponsible  mental  deficiency  that  it  is  pretty  difficult  to  classify 
by  a  name.  Everybody  wants  a  name  to  a  disease  and  we  can't  always 
give  it. 

The  Witness.     I  did. 

Q.   And  were  you  asked  further  this :  — 

Q.  You  simply  know  they  are  insane,  but  don't  know  just  what  form 
they  are  suffering  from?    A.  Yes. 

The  Witness.     I  think  I  did. 
Q.   And  were  you  asked,  then:  — 

"Q.  That's  it,  is  it?"     And  you  answered:     "A.  Yes." 

The  Witness.     Yes. 

Q.  And  was  that  true,  if  you  said  it,  Doctor?  A.  I  think 
it  was;    yes,  sir. 

Cross-cxa  m  (nation . 

Q.  (by  Mr.  Swift).  And  that,  as  I  understand  it,  Dr.  Hous- 
ton, is  precisely  your  position  to-day.     A.  Yes. 

Q.  In  other  words,  it  is  a  question  of  the  definition  of  the 
term  "insanity?"     A.  Yes. 

Q.  If  you  call  it  one,  it  includes  one  classification  of  the  word 
insane,  and  another  it  would  not  be,  according  to  the  words 
that  you  put  into  the  definition;    is  that  right?     A.   It  is. 

Q.  And  to  that  extent  it  is  a  sort  of  case  of  tweedledum  and 
tweedledee,  isn't  it?     I  mean,  for  defining  purposes?     A.  Yes. 

Q.  I  understand,  Doctor,  that  you  left  it,  in  answer  to  the 
question  of  the  learned  counsel  for  the  defendant,  that  you 
based  whatever  opinion  you  originally  had  upon  the  things  that 
he  told  you  at  headquarters.     A.  I  did. 

Q.  In  other  words,  whatever  he  said  to  you,  you  took  to  be 
true,  in  basing  your  opinion  upon  it?     A.  I  did. 

Q.  Is  that  your  method  of  determining  whether  a  person  is 
insane  or  not,  to  believe  everything  they  say?  A.  No,  I  judge 
of  their  credibility  while  I  am  examining  them;  I  take  that  as  a 
part  of  my  business. 

Q.  Well,  then,  did  you  come  to  the  conclusion  that  this 
defendant  was  entitled  to  a  high  degree  of  credibility  so  that 
you  ought  to  believe  what  he  said?     A.  Yes,  it  seemed  to  be. 
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Q.  That  indicated  to  you,  Doctor,  didn't  it,  a  rather  high 
order  of  mentality,  didn't  it?     A.  Yes,  sir. 

Q.  And  also  memory?     A.  Yes. 

Q.  And  so  you  relied  somewhat  on  the  lack  of  early  educa- 
tion;   is  that  right?     A.  Yes. 

Q.  And  just  what  lack  of  early  education  did  you  rely  upon? 
A.  You  mean  in  coming  to  my  — 

Q.  In  coming  to  your  first  conclusion,  yes.  A.  The  fact  that 
the  boy  being  of  apparent  good  parentage;    that  is  it. 

Q.  Such  good  parentage,  you  say?     A.  Yes. 

Q.  You  say  that  his  parents  were  good  parents?  A.  I  refer 
not  to  their  morals. 

Q.  You  don't  mean  morals,  but  mean  mentally?  A.  Yes,  I 
think  they  made  a  pretty  good  appearance  on  the  stand;  I 
never  have  seen  them  before. 

Q.  And  coming  back  to  the  time  when  you  formed  your  first 
opinion?     A.  Yes. 

Q.  It  is  only  formed  by  their  appearance  on  the  stand,  the 
appearance  of  the  parents?     A.  Yes. 

Q.  Good  parents.  What  other  signs  of  high  mental  condition? 
A.  He  had  so  little  early  education,  as  he  told  me  about  at  that 
time. 

Q.  Now,  what  did  he  tell  you  about  his  early  education  that 
you  used  as  a  basis  for  your  first  opinion?  A.  He.  told  me  about 
his  schooling,  how  much  schooling  he  had  had. 

Q.  Is  it  too  much  to  ask  you  now  to  recall  that,  or  has  it 
slipped  from  your  mind  as  a  matter  of  detail?  A.  Only  in  a 
general  way  do  I  remember  it. 

Q.  Is  it  anything  more  than  as  an  impression  that  was  left  on 
your  mind,  then,  that  he  was  backward  with  his  studies?  A. 
That  was  the  impression  exactly,  that  he  was  backward  in  his 
studies.  I  asked  him  about  his  knowledge  of  such  matters  as 
history,  and  his  reading,  and  arithmetic.  I  tried  him  on  some 
simple  questions  in  mental  arithmetic,  and  I  asked  him  about 
his  reading.  All  of  the  questions  that  he  replied  to  indicated  to 
me  that  he  had  not  had  the  education  that  should  be  expected 
of  a  boy  of  his  environment. 

Q.  You  mean  that  he  had  not  absorbed  or  acquired  as  much 
as  such  an  education  should  have  given  him?     A.  Yes. 

Q.  Did  you  know  at  that  time  that  arithmetic  was  the  only 
subject  that  he  passed  in  at  Mount  Hermon  School?  A.  I  knew 
that  he  passed  in  another  line. 
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Q.  Would  it  make  any  difference  in  your  opinion,  assuming 
that  it  was  true?  A.  That  one  thing  was  not  what  I  based  my 
opinion  upon.  If  I  knew  that  he  was  better  during  his  youth 
in  mental  arithmetic  than  he  gave  me  the  impression  of  being, 
it  would  modify  my  opinion. 

Q.  Well,  you  heard  the  testimony  of  the  records  at  the  Mount 
Hermon  School,  didn't  you,  the  other  day?  A.  Why,  as  I  under- 
stood them  they  were  very  poor. 

Q.  They  were,  but  the  arithmetic  was  the  only  one  that  he 
passed  on?     A.  I  didn't  understand  it  that  way. 

Q.  Arithmetic  and  music?  A.  I  understood  that  arithmetic 
he  failed  in. 

Q.  The  record  said  that  he  was  poor  in  that,  and  was  poor 
in  the  others  all  except  music.     A.  Except  music. 

Q.  Assume  that  he  passed-  in  arithmetic,  although  poor; 
would  it  indicate  a  higher  mental  intellect  than  you  thought 
in  examining  him?  A.  Xo,  we  have  almost  idiots  who  are 
excellent  mathematicians.  The  mathematical  wonders  that  we 
go  to  vaudeville  shows  to  see  are  often  imbeciles;  don't  know 
anything  else. 

Q.  Well,  that  is  interesting,  so  far  as  that  is  true.  Then  the 
fact  that  the  defendant  wasn't  an  expert  in  arithmetic  would 
take  him  out  of  the  imbecile  class?  A.  No,  I  wouldn't  say 
about  all  the  things  I  asked  him  about. 

Q.  You  say  that  another  thing  you  considered  was  the  loss 
of  temper  from  trivial  causes;  that  is  the  word  you  used,  wasn't 
it,  "trivial  causes?"     A.  Yes. 

Q.  Now,  what  particular  instance  did  you  have  in  mind, 
what  instance  where  the  causes  you  considered  trivial  as  they 
were  then  given  to  you?  A.  That  answer  was  not  based  on 
my  examination,  although  he  did  tell  me  about  a  good  many 
trivial  causes  for  anger;  among  other  things  he  said  this  to  me 
—  if  I  may  tell  you  what  he  said? 

Q.  Certainly,  be  glad  to  have  you.  A.  In  speaking  of  his 
I"  of  temper,  he  said  that  his  father  was  troubled  with  loss  of 
temper  on  the  spur  of  the  moment,  and  that  he  was  afflicted 
in  the  same  way  to  such  an  extent  that  he  had  told  his  wife 
that  she  must  not  anger  him  lest  he  do  something  for  which 
he  would  not  be  responsible.  That  was  one  instance.  Then  he 
told  me  of  frequent  cases  —  he  told  me  that  he  frequently  lost 
his  position  where  he  was  at  work  because  of  his  hasty  temper. 
Said   that  the  last  position  that  he  held  he  lost  his  temper  from 
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a  trivial  cause,  and  he  only  succeeded  in  holding  it  because  his 
father-in-law  intervened  and  kept  his  place  for  him.  He  men- 
tioned quite  a  number  of  cases,  and  I  can  remember  them  for 
you  probably  if  you  wish. 

Q.  Coming  to  the  testimony  in  the  case,  to  these  instances 
where  the  loss  of  temper  occurred,  you  considered  there  was 
trivial  cause  for  it;    is  that  so?     A.  I  considered  it  trivial. 

Q.  You  considered  it  trivial  when  the  fireman  knocked  him 
down  and  he  drew  his  revolver?  A.  I  called  that  trivial  cause 
for  drawing  the  revolver,  yes. 

Q.  Perhaps  you  were  never  knocked  down  by  a  man  under 
similar  circumstances  so  as  to  know  what  effect  it  would  have 
on  your  temper. 

Mr.  Stapleton.  Before  this  question  is  put  I  think  it  should 
be  stated,  provided  the  jury  finds  he  was  knocked  down.  The 
foreman  testified  both  ways  as  to  that. 

Mr.  Swift.  I  am  taking  the  testimony  from  the  record. 
The  testimony  is  that  he  was  knocked  down.  However,  I  will 
withdraw  the  question  without  discussing  it. 

Q.  Well,  assuming  that  he  was  knocked  down  by  his  mate 
there  in  the  cab,  or  wherever  it  was,  do  you  think  that  for  the 
ordinary  quick-tempered  man  it  would  be  unusual  to  fly  in  a 
temper  and  if  he  had  a  revolver  to  pull  it?  A.  I  should  think 
so,  yes. 

Q.  You  call  that  trivial,  —  when  the  engineer  seized  him  on 
that  occasion  and  said  to  him,  "Let  up,  Spencer,"  you  remember 
that  he  didn't  do  anything  further?     A.  Yes. 

Q.  Didn't  use  the  revolver?     A.  No. 

Q.  And  so  far  forth  he  had  pretty  good  control  of  his  temper 
hadn't  he?     A.  Yes. 

Q.  Almost  instantaneously;  when  he  drew  his  revolver  and 
the  engineer  said,  "Let  up,  Spencer"  —  that  indicated  a  pretty 
good  control  of  his  temper?     A.  Well,  I  should  say  yes. 

Q.  Coming  back  to  that  arithmetic  I  find  that  my  memory 
was  poor,  instead  of  the  defendant's  arithmetic.  Referring  to 
page  527  of  Volume  4,  it  seems  that  the  evidence  was:  "Ele- 
mentary arithmetic.  Teacher,  L.  F.  McDonald.  B.  G.  Spencer, 
'G.'     And  the  'G'  meant  good."     A.  I  see. 

Mr.  Swift.     So  he  was  good  in  arithmetic  there. 

Mr.  Stapleton.     Elementary  arithmetic. 

Mr.  Swift.     Yes;  that  is  all  he  had  a  chance  to  take  up. 

The  Witness.  I  understood  that  this  was  a  boy  farther 
along  in  years  than  most  of  the  boys  who  were  studying  ele- 
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mentary  arithmetic.  It  would  be  surprising  that  he  was  not 
good. 

Q.  The  point  of  my  question  is  if  you  knew  that  when 
you  made  up  your  mind.  A.  That  matter  of  arithmetic  was 
only  part  of  what  I  made  up  my  mind  upon.  I  asked  him 
a  lot  of  general  questions  about  his  early  schooling,  and 
found  that  he  had  not  been  going  to  school,  that  he  left 
school  at  an  early  age,  that  he  couldn't  keep  up  with  his 
classes,  according  to  his  statement,  and  probably,  as  it  seemed 
to  me,  truly. 

Q.  I  won't  trouble  you  any  more  about  those  early  considera- 
tions, Doctor,  any  more  than  you  have  testified  to.  There  is 
quite  a  lot  of  it  here,  and  I  want  to  run  through  it  and  see  how 
quickly  I  can  let  you  go.     A.  Very  well. 

Q.  Along  that  same  line  that  I  have  taken  up  you  spoke  later 
on  of  his  inability  to  control  himself  in  violent  anger.  Isn't  it 
a  fact  that  any  one  in  violent  anger  is  unable  to  control  himself 
very  well?     A.  That  is  true. 

Q.  Whether  sane  or  insane?     A.  That  is  true. 

Q.  Men  that  get  violently  angry  cannot  control  themselves; 
that  is  a  general  proposition,  isn't  it?     A.  Yes. 

Q.  And  this  defendant  gave  a  number  of  other  instances 
where  he  had  pretty  good  control  of  himself,  —  don't  you  recall 
the  incident  that  once  in  Handy's  he  reached  for  a  hatchet  to 
hit  somebody  but  he  didn't  do  it?  Do  you  remember  that? 
A.  Yes. 

Q.  That  would  indicate  control  over  his  temper?     A.  Yes. 

Q.  And  the  episode  of  his  drawing  a  revolver  but  not  shooting 
anybody  with  it,  you  recall  that,  don't  you?     A.  Yes. 

Q.  That  would  indicate  a  control  after  a  momentary  out- 
burst of  temper,  wouldn't  it?     A.  That  he  had  control,  yes. 

Q.  And  so  on.  I  understand  your  final  conclusion  at  the 
first  hearing  was  that  you  were  unable  to  determine  anything 
more  than  some  mental  defect?     A.  Yes. 

Q.  You  didn't  feel  like  classifying  it  in  the  form  of  insanity? 
A.  Except  as  I  did  classify  it. 

Q.  As  a  mental  defect?     A.  Yes. 

Q.  Which,  I  understand  from  you,  covers  a  very  wide  field? 
A.  Yes. 

Q.  Starts  with  the  normal  man,  with  a  degree  so  slight  that 
it  is  hard  to  distinguish  it,  and  runs  clear  down  to  the  lowest 
form  of  idiots?  A.  Yes.  That  is  why  I  am  unable  and  unwilling 
to  classify  him. 
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Q.  That  is  the  reason  you  are  unable  to  classify  him,  and 
you  are  still  unable  to  classify  him?  A.  Yes,  I  still  am  unable 
to. 

Q.  Up  to  the  time  when  this  murder  took  place  you  were  of 
the  opinion  that  he  had  the  ability,  to  use  your  own  words,  if 
I  have  them  right,  to  distinguish  between  right  and  wrong? 
A.  I  think  I  did. 

Q.  And  that  impulsive  acts  are  never  planned,  as  I  understand 
you  ?     A.I  think  never. 

Q.  And  as  I  understand  it,  it  would  be  a  contradiction  in 
terms  to  say  that  they  would  be  planned?  A.  We  understand 
impulsive  acts  in  a  way  that  the  public  does  not,  perhaps.  We 
understand  impulsive  acts  to  be  acts  which  cannot  be  planned. 

Q.  Exactly.  When  you  testified  at  the  hearing  a  year  ago 
in  court  about  the  question  of  his  responsibility,  did  you  then 
have  in  mind  anything  more  than  mental  responsibility?  A. 
I  did  not. 

Q.  You  were  not  then  assuming  to  pass  upon  the  responsi- 
bility which  the  law  speaks  of  in  measuring  up  any  of  the  acts 
of  the  defendant?     A.  No. 

Re-direct  Examination. 

Q.  (by  Mr.  Stapleton).  Whether  or  not  at  the  examination 
which  you  made  of  him  he  seemed  to  you  to  be  honest  and  sin- 
cere?    A.  He  did. 

Q.  And  whether  or  not  he  seemed  to  be  feigning? 

Mr.  Swift.     Wait  a  minute.     Well,  I  do  not  object  to  that. 

The  Witness.  Not  at  all.  The  replies  or  the  answers  that 
he  gave  me,  —  it  was  the  day  he  made  his  confession  to  the 
police,  before  he  could  have  seen  any  one  to  prompt  him,  — 
were  substantially  as  has  been  testified  to  by  all  the  witnesses 
who  have  testified  in  this  hearing.  Therefore  I  thought  they 
were  true  then,  and  I  still  think  he  was  honest  in  his  story  to 
me  then. 

Q.  What  did  you  mean,  Doctor,  when  you  said  a  year  ago 
that  you  had  a  feeling  he  was  not  responsible? 

Mr.  Swift.     I  will  take  your  Honor's  ruling  upon  that. 

The  Court.     Hasn't  he  already  testified  about  that? 

Mr.  Swift.  He  said  he  meant  it  with  reference  to  his  mental 
state,  and  he  had  no  reference  at  all  to  any  legal  responsibility. 

Mr.  Stapleton.  I  would  like  to  know  what  he  meant  with 
reference  to  his  mental  state.  Perhaps  it  would  come  within  the 
degree  of  legal  responsibity. 
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The  Court.  I  thought  he  had  already  answered  that.  If 
there  is  any  doubt  about  it  you  may  ask  it. 

Mr.  Stapletox.  I  think  he  did.  He  said  he  had  reference 
to  the  medical  standpoint.  Not  being  a  doctor,  I  don't  know 
what  that  means. 

Q.  What  did  you  mean,  Doctor,  when  you  said  you  had  a 
feeling  he  was  not  responsible?  A.  It  is  commonly  understood 
by  the  medical  profession  and  by  the  legal  profession  that  there 
is  a  medical  insanity,  so  called,  and  a  legal  insanity.  For  in- 
stance, I  have  patients  who  are  very  insane,  no  question  about 
it  from  a  medical  point  of  view.  I  think  they  are  perfectly 
competent  to  write  a  will.  If  I  were  asked  if  they  were  insane 
I  should  have  to  say  yes.  If  I  were  asked  are  they  competent 
to  write  a  will,  I  should  have  to  say  "yes."  A  lot  of  our  pa- 
tients are  insane,  but  are  amenable  to  punishment  — 

Q.  I  didn't  — 

Mr.  Swift.     Let  him  finish  his  answer. 

Mr.  Stapletox.     I  do  not  think  it  is  responsive. 

Mr.  Savift.  He  is  answering  your  question.  You  asked  him 
what  he  meant.     I  do  not  want  to  stop  him. 

Mr.  Stapletox.     I  do. 

Q.  Doctor,  without  going  into  the  history  of  other  patients, 
which  I  think  would  only  tend  to  confuse  matters  — 

Mr.  Swift.  I  think  that  the  answer  was  responsive.  The 
doctor  was  responding  in  a  very  intelligent  way,  it  seemed  to 
me. 

The  Court.  It  seemed  to  me  the  answer  was  responsive  to 
the  question. 

Q.  Without  asking  you  to  explain  what  legal  responsibility 
is,  that  being  something  for  the  Court  to  decide  — 

The  Court.  You  asked  him  to  explain  his  answer,  I  think, 
which  involves  the  explaining  or  reference  to  legal  responsibility. 

Mr.  Stapletox.  I  do  not  think  that  the  conversations  there 
with  other  patients  in  the  asylum  are  very  material. 

The  COURT.  If  that  is  what  he  had  in  mind  in  explaining 
the  answer  it  seems  to  me  it  would  be  competent.  However,  I 
don't  know  that  it  is  worth  while  to  pursue  it  any  further. 

Q.  What  do  you  mean  by  medical  responsibility?  I  do  not 
ask  you  in  regard  to  legal  responsibility,  but  what  do  you  mean 
by  medical  responsibility?  A.  I  mean  by  that  that  in  men  in 
that  mental  state  we  will  excuse  things  which  we  would  not  ex- 
cuse otherwi 

Mr.  Stapletox.     That  will  do,  Doctor. 
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Re-cross-examination. 

Q.  (by  Mr.  Swift).  That  is,  you  mean,  Doctor,  in  certain 
respects  from  the  standpoint  of  the  physician,  don't  you  —  A. 
Yes. 

Q.   —  to  conclude  to  your  definition?     A.  Yes. 

Mr.  Swift.  That  is  all.  Oh,  just  one  moment;  there  was 
one  other  question. 

Q.  You  spoke  about  his  appearing  not  feigning  there  at  the 
time  he  talked  with  you.  You  said  that  was  the  day  of  the  con- 
fession?    A.  Yes. 

Q.  That  was  right  after  his  arrest  and  being  confronted  with 
this  evidence  which  seemed  irrefutable,  and  he  told  the  whole 
thing?     A.  Yes. 

Q.  As  you  understood  it?  A.  Yes,  the  second  day,  as  I 
understand  it. 

Q.  It  was  right  after  that  that  he  talked  with  you?     A.  Yes. 

Q.  Had  you  heard  the  story  then  of  the  shooting,  Doctor? 
A.  I  had;  you  mean  — 

Q.  At  the  Dow  house,  and  of  Miss  Blackstone.  The  defend- 
ant at  that  time  knew  that  he  had  been  identified  as  the  man, 
didn't  he?     A.  Surely. 

The  Court.  The  officers  may  now  come  forward  and  be 
sworn. 

The  officers  were  sworn  to  take  charge  of  the  jury,  and  the 
court  at  4.46  p.m.  adjourned  to  Tuesday  morning,  November 
21,  at  9.30. 
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EIGHTH   DAY. 

Tuesday,  November  21,  1911. 
The  court  came  in  at  9.32.     The  jury  was  polled  and  the 
prisoner  responded  to  the  calling  of  his  name. 

Dr.  Alfred  Elliott  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Stapleton).  "What  is  your  full  name,  please?  A. 
Alfred  Elliott. 

Q.  And  your  occupation?     A.  Physician. 

Q.  Where  did  you  receive  your  medical  education,  Doctor? 
A.  At  the  College  of  Physicians  and  Surgeons,  Baltimore. 

Q.  Where  did  you  study  subsequent  to  that?  A.  At  no 
special  place  for  any  length  of  time;  I  entered  hospital  work 
after  graduation. 

Q.  At  what  hospital?  A.  I  entered  the  State  Farm  —  it  is 
the  Bridgewater  State  Hospital;  that  is  a  department  of  the 
State  Farm. 

Q.  And  is  there  an  insane  department  there,  Doctor?    A.  Yes,  sir. 

Q.  For  insane  criminals?     A.  For  insane  criminals. 

Q.  It  is  the  State  institution  for  insane  criminals?     A.  Yes,  sir. 

Q.  And  how  long  were  you  there,  Doctor?  A.  I  went  there 
in  1900. 

Q.  And  how  long  have  you  remained  there?  A.  I  have  been 
there,  with  the  exception  of  one  year,  ever  since.  During  that 
year  I  was  on  the  consulting  board. 

Q.  During  the  other  years  in  what  capacity  were  you  there? 
A.  Up  to  the  year  1904  I  was  in  the  hospital  department  of  the 
institution. 

Q.  In  what  capacity?     A.  As  assistant  physician. 

Q.  And  since  1904  where  were  you?  A.  I  have  been  con- 
nected entirely  with  the  insane  department. 

Q.  In  what  capacity?  A.  As  first  assistant;  that  is,  up  to 
the  spring  of  1908. 

Q.  And  since  1908  what  have  you  done?  A.  In  the  spring 
of  1908  I  entered  private  practice,  and  remained  in  private 
practice  for  one  year,  and  returned  to  the  hospital  as  medical 
director. 
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Q.  As  medical  director  of  the  hospital  after  that?  A.  Yes, 
sir. 

Q.  And  as  medical  director  did  you  have  the  care  and  charge 
of  the  insane  patients  in  the  hospital?     A.  Yes,  sir. 

Q.  How  many  insane  cases  are  there  in  the  hospital,  Doctor? 
A.  Between  seven  and  eight  hundred;    probably  725  to  735. 

Q.  Did  you  have  an  opportunity  from  time  to  time  to  observe 
those  cases?     A.  Yes,  sir. 

Q.  And  before  you  were  medical  director  did  you  have  an 
opportunity  to  observe  those  insane  cases?  A.  Yes,  sir.  I  spent 
practically  all  of  my  time  from  1904  in  the  care  of  the  insane. 
Prior  to  that  time  I  had  access  to  the  insane  department  for 
observation  and  study. 

Q.  Since  what  time?     A.  Since  1900. 

Q.  So  that  since  1900  you  have  had  opportunity  to  study 
and  observe  insane  patients?     A.  Yes,  sir. 

Q.  In  the  Bridgewater  institution?     A.  Yes,  sir. 

Q.  And  during  that  time  there  have  been  seven  or  eight 
hundred,  or  nine  hundred  patients  there?  A.  There  has  been 
a  gradual  increase. 

Q.  Gradual  increase  in  the  numbers?     A.  Yes. 

Q.  And  during  that  time  a  great  many  cases  have  come  in 
and  a  great  many  have  gone  out?     A.  Yes,  sir. 

Q.  So  that  you  have  had  opportunity  to  observe  a  very  large 
number  of  cases  of  insanity?     A.  Yes,  sir. 

Q.  In  its  various  forms  and  kinds?  A.  Yes,  sir.  I  may  here 
state  that  the  hospital  is  entirely  for  male  patients;  we  had 
no  females  there  at  all. 

Q.  You  have  no  female  patients  there?     A.  No,  sir. 

Q.  Among  the  male  patients  you  have  had  large  opportunity 
for  observation  of  insane  cases?     A.  Yes,  sir. 

Q.  Have  you  in  addition  to  that  given  some  particular  study 
to  insanity  through  reading  or  private  study?  A.  I  have,  in 
connection  with  the  cases. 

Q.  And  you  went  to  the  Bridgewater  institution  as  an  assist- 
ant originally?     A.  Yes,  sir. 

Q.  And  you  were  promoted  to  first  assistant?     A.  Yes,  sir. 

Q.  And  from  that  became  medical  director?  A.  I  was  re- 
called from  private  practice. 

Q.  After  a  short  time  of  private  practice?  A.  After  a  little 
over  a  year  in  private  practice  I  was  recalled  as  medical  director. 

Q.  And  while  you  were  in  private  practice  you  then  had 
some  access  to  the  hospital?     A.  I  was  consultant  to  the  hos- 
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pital  and  served  as  physician  in  committing  insane  cases  from 
the  prison  department  to  the  insane  department. 

Q.  When  Bertram  G.  Spencer  was  sent  to  Bridgewater  for 
observation  he  was  consigned  to  your  care  for  special  observa- 
tion?    A.  To  the  care  of  the  hospital. 

Q.  Yes.     A.  Yes,  sir. 

Q.  And  in  that  hospital  you  were  the  one  who  had  observa- 
tion of  him?     A.  I  had  charge  of  the  hospital. 

Q.  And  having  charge  of  the  hospital  you  had  the  duty  of 
observing  him?     A.  Yes,  sir. 

Q.  And  you  from  time  to  time  reported  on  his  condition? 
A.    Yes,  sir. 

Q.  To   the  Chief  Justice  of  the  Superior  Court?     A.  Yes,  sir. 

Q.  And  you  signed  the  reports?  A.  Yes,  sir,  with  the  excep- 
tion of  one  report.  My  assistant  made  one  report  while  I  was 
on  a  vacation. 

Q.  With  the  exception  of  one  that  Dr.  Baker  signed?  A.  Yes, 
sir. 

Mr.   Stapletox*.     Mr.  Callahan  —  Mr.   Attorney-General. 

Conference  at  the  bench,  as  follows:  — 

Mr.  Stapletox.  If  your  Honor  please,  this  witness  having 
made  this  last  report,  which  is  hostile  to  the  position  of  the 
defendant,  I  claim  the  right  to  cross-examine  him. 

The  Court.  I  do  not  think  that  there  is  anything  in  the 
case  at  this  time  to  indicate  that  he  is  subject  to  cross-examina- 
tion, unless  he  is  hostile  —  unless  it  appears  he  is  hostile. 

Mr.  Swift.     That  he  is  hostile  now  on  the  stand. 

Mr.  Stapletox.     I  contend  his  position  has  changed. 

The  Court.  I  know,  but  that  ought  to  appear  from  the 
evidence  in  the  case.  Of  course  I  do  not  know  what  the  report 
contains,  but  I  assume  that  the  report  contains  statements 
made  by  the  witness  which  tend  to  establish  the  prisoner's 
sanity,  and  for  that  reason  you  claim  he  is  hostile. 

Mr.  Swift.  They  are  a  series  of  reports,  your  Honor;  they 
go  on  from  time  to  time,  gradually  coming  around  to  that 
conclusion  — 

Mr.  Stapletox.     Xo,  I  do  not  agree  to  that. 

Mr.  Swift.     I  am  simply  stating  the  substance. 

The  COURT.  I  do  not  see  how  at  this  time  it  is  competent 
to  cross-examine  him  without  it  appearing  that  he  is  hostile. 
I  do  not.  know  of  any  way  by  which  an  ordinary  witness  can  be 
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cross-examined  without  it  appears  that  he  is  a  hostile  witness, 
that  his  testimony  is  different  from  what  was  anticipated  and 
expected  by  the  person  who  called  him.  Of  course  there  are 
exceptions  to  that  rule,  one  of  them  being  where  the  adverse 
party  is  called;  he  may  be  cross-examined,  and  I  think  by  reason 
of  a  provision  of  the  statute. 

Mr.  Stapleton.  I  think  that  the  reason  that  a  witness 
may  be  cross-examined  when  his  testimony  is  different  than 
was  expected  is  an  additional  reason  besides  the  reason  of 
hostility.  A  hostile  witness,  as  I  understand  it,  may  be  cross- 
examined  — 

The  Court.     Yes. 

Mr.  Stapleton.  —  whether  the  one  who  called  him  expected 
hostility  or  not. 

The  Court.     He  may  be. 

Mr.  Stapleton.  You  may  call,  as  I  understand  it,  a  witness 
whom  you  know  to  be  adverse  and  cross-examine  him. 

The  Court.  But  here  is  a  case  where  you  have  a  report  which 
you  say  makes  this  witness  hostile.  There  is  nothing  so  far  to 
indicate  that  this  witness  proposes  to  make  any  different  state- 
ment or  to  testify  differently  than  has  been  stated  in  his  re- 
port. 

Mr.  Stapleton.  That  is  just  it,  your  Honor;  his  report,  as 
I  contended,  makes  him  hostile.  If  he  says  he  is  not  going  to 
testify  according  to  that  report  he  would  not  be  hostile,  but  I 
do  not  think  my  friends  will  deny  that  he  intends  to  testify 
according  to  that  report,  which  is  adverse  to  the  interests  of 
this  defendant.  I  do  not  understand  that  a  hostile  witness 
means  a  witness  who  bears  a  malice  or  ill  will;  it  means  that 
his  position  is  adverse.  The  word  "adverse,"  I  think,  is  tech- 
nically more  correct  than  the  word  "  hostile," —  his  position 
being  adverse. 

The  Court.  I  think  you  correctly  interpret  what  the  words 
"hostile  witness"  mean  in  that  connection;  but  I  think  the 
ordinary  and  usual  way  in  which  such  a  witness  is  described  is 
that  he  is  a  hostile  witness. 

Mr.  Stapleton.     Yes. 

Mr.  Swift.     There  is  no  doubt  about  that. 

The  Court.     But  it  means  that  he  is  an  adverse  witness. 

Mr.  Stapleton.     It  means  an  adverse  witness. 

The  Court.  But  until  it  appears  by  some  evidence  in  the 
case  that  he  is  adverse  I  do  not  think  that  you  have  the  right 
to  cross-examine  him. 
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Mr.  Stapleton.  My  friends  will  not  deny  that  he  intends  to 
adhere  to  that  last  report. 

Mr.  Swift.     I  hope  so. 

The  Court.  Assuming  that  they  do,  is  there  anything  now 
to  indicate  that  he  will  not  testify  in  accordance  with  the  last 
report,  and  if  he  does  is  there  anything  in  his  testimony  which 
makes  it  appear  that  he  is  hostile? 

Mr.  Stapletox.  Yes,  if  your  Honor  will  examine  the  re- 
port. 

The  Court.  I  take  it  that  this  report  is  a  report  which  was 
made  to  the  Chief  Justice  of  the  Superior  Court  in  accordance 
with  the  order  of  the  Court. 

Mr.  Swift.     That  is  it  precisely,  your  Honor. 

The  Court.  And  until  it  appears  by  some  evidence  in  the 
case  he  is  adverse  it  seems  to  me  that  he  ought  not  to  be  cross- 
examined.  "When  it  does  appear  it  will  be  competent  to  cross- 
examine  him  —  that  is,  ask  him  leading  questions. 

Mr.  Swift.  Well,  your  Honor  does  not  rule  now  that  even 
under  those  circumstances  these  become  evidence  —  these  re- 
ports to  the  Chief  Justice? 

The  Court.  I  have  not  made  any  ruling  with  reference  to 
the  reports.  I  have  intimated,  however,  that  if  this  witness 
should  testify  upon  the  stand  to  certain  things,  and  it  appeared 
that  he  had  made  different  statements  elsewhere,  whether  orally 
or  in  writing,  those  statements  might  be  competent  to  affect 
his  credibility. 

Mr.  Swift.     I  should  not  contest  that  ruling  very  much. 

The  Court.  There  may  be  a  question  as  to  whether  such 
reports  as  these  are  competent  in  any  view  of  the  case  for  any 
purpose,  although  I  should  be  inclined  to  admit  them.  The 
reason  why  I  feel  that  there  may  be  some  question  about  it  is 
that  these  reports  were  made  to  the  Chief  Justice  for  the  in- 
formation of  the  Court,  and  it  is  a  serious  question  whether  they 
might  not  be  regarded  of  such  a  privileged  character  as  to  make 
them  incompetent  as  evidence  if  objected  to.  Under  those 
circumstances  I  am  inclined  to  admit  them  for  the  purpose  of 
contradicting  the  witness,  provided  it  appears  that  his  testi- 
mony here  is  in  any  way  different  from  what  was  stated  in  the 
report.  This  same  question  was  discussed  in  connection  with 
the  report  which  was  made  to  the  railroad  company  by  the 
physician  who  examined  the  prisoner  for  employment  on  the 
railroad,  —  Dr.  Ames,  I  think,  was  the  physician  who  testified, 
—  and   it   seems   to   me   that  these   reports   stand   on   the   same 
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footing  as  that  report  —  that  they  were  not  admissible  as  af- 
firmative evidence,  but  if  the  doctor  had  testified  to  anything 
on  the  stand  which  was  contrary  to  what  he  had  stated  in  that 
report,  then  the  report  would  have  been  admissible. 

Mr.  Swift.     I  am  not  prepared  to  dispute  that. 

The  Court.  However  that  may  be,  that  is  aside  from  this 
question. 

Mr.  Swift.  I  understand  my  brother's  point  is,  not  that  he 
is  going  to  testify  now  different  from  what  his  reports  then 
showed,  but  that  he  is  going  to  give  testimony  adverse  to  the 
defendant. 

Mr.  Stapleton.     Yes. 

Mr.  Swift.     And  you  want  to  use  those  — 

Mr.  Stapleton.  I  want  to  use  those.  I  think  I  have  a  right 
to  cross-examine  the  witness  because  he  is  going  to  give  ad- 
verse testimony. 

The  Court.  Before  any  witness  can  be  cross-examined  it 
ought  to  appear  that  he  is  an  adverse  or  hostile  witness  within 
the  meaning  of  those  terms. 

Mr.  Stapleton.  Is  not  a  witness  who  gives  adverse  testi- 
mony an  adverse  witness? 

The  Court.  Well,  assuming  that  it  is  an  adverse  witness 
there  is  nothing  in  this  case  tending  to  show  that  this  witness 
is  an  adverse  witness  up  to  this  time. 

Mr.  Stapleton.  No,  but  for  the  purpose  of  a  ruling,  when  my 
friends  know  as  well  as  I  do  what  the  fact  is  and  what  he  will 
clearly  testify  to,  I  did  not  suppose  it  was  necessary  to  go  on 
any  further  before  the  jury  with  the  witness. 

Mr.  Swift.  It  is  an  adverse  witness,  your  Honor,  as  I  under- 
stand it,  when  he  gives  testimony  different  from  what  was  ex- 
pected. You  put  a  witness  on  expecting  favorable  testimony, 
and  you  discover  from  the  answers  that  you  have  been  deceived; 
you  are  surprised;  you  have  a  right  to  get  after  him  on  cross- 
examination. 

Mr.  Stapleton.  My  friends  in  the  early  part  of  this  case 
contended  just  the  contrary.  I  put  on  a  witness,  Miles,  and 
another  witness,  Watts,  who  gave  testimony  different  from  what 
I  was  expecting.  My  friend  the  district  attorney  stood  up  and 
said,  "Can  it  be  because  a  witness  does  not  come  up  to  his 
expectation  he  can  cross-examine?" 

Mr.  Swift.  That  is  precisely  the  point.  I  assume  my  learned 
friend  knows  the  testimony  the  doctor  is  going  to  give  and  there- 
fore he  is  not  surprised.     He  puts  him  on  as  his  witness. 
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Mr.  Stapletox.  Last  week  you  contended  when  I  was  sur- 
prised that  the  rule  did  not  apply. 

Mr.  Callahan.  I  do  not  wish  to  be  misunderstood.  I  merely 
say  because  a  witness  does  not  give  the  sort  of  testimony  ex- 
pected by  counsel,  that  fact  itself  does  not  give  counsel  the 
right  to  cross-examine.  Whether  he  is  or  is  not  adverse  must  first 
be  determined  by  the  presiding  judge.  That  being  determined, 
then  the  judge  may  in  his  discretion  allow  cross-examination. 
That  was  my  point,  and  in  appealing  to  your  Honor's  discre- 
tion on  the  subject  I  made  the  remark  that  merely  because  the 
witness  did  not  testify  up  to  the  standard  —  I  think  that  was  the 
language  I  used  —  up  to  the  standard  expected  by  counsel,  did 
not  of  itself  open  up  the  right  to  cross-examine  him.  I  think 
that  was  my  position.     That  is  all  I  desire  to  say  on  it. 

Mr.  Swift.     That  is  not  different  from  my  own. 

The  Court.  As  a  general  rule,  whether  a  witness  shall  be 
cross-examined  or  only  examined  without  leading  questions  is  a 
matter  within  the  discretion  of  the  Court,  and  yet  I  think  it  is 
the  duty  of  the  Court  to  allow  counsel  to  cross-examine  where 
it  appears  that  a  witness  is  adverse.  Now  until  that  appears 
in  this  case  I  do  not  think  that  the  witness  ought  to  be  cross- 
examined  by  the  party  who  calls  him.  When  that  appears,  if 
it  does  appear,  then  I  will  consider  the  question,  and  if  it  ap- 
pears that  .he  is  adverse  I  will  allow  him  to  be  cross-examined; 
but  I  think  that  should  appear  first. 

Q.  Doctor,  is  it  true  that  in  every  large  institution  —  in  an 
institution  for  the  insane  —  there  is  a  large  number  of  patients 
who  are  very  difficult,  if  not  impossible,  of  absolute  classifica- 
tion? A.  It  is  my  opinion  that  there  is  not  a  large  number,  — 
not  a  large  number. 

Q.  Is  there  a  large  number  that  is  difficult  of  classification? 
A.  Not  a  large  number  in  my  opinion. 

Q.  Is  there  a  number?  A.  I  should  answer  that  in  this  way, 
that  we  often  get  patients,  but  their  mental  condition,  —  they 
are  in  such  a  mental  condition  that  we  are  not  able  to  satisfy 
ourselves  as  to  the  classification.  For  instance,  sometimes  we 
are  not  abb-  to  tell  whether  a  man  is  suffering  from  a  primary 
dementia  or  a  secondary  dementia.  We  have  not  the  facts  in 
the  rase. 

Q.  How  large  a  number  in  a  large  institution  like  Bridgewater 
should  you  say  are  difficult  of  classification? 

Mr.  Swift.  If  that  question  refers  solely  to  Bridgewater  I 
should  be  glad  to  have  the  witness  answer  the  question.     I  under- 
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stand,  however,  the  doctor's  experience  is  entirely  confined  to 
Bridgewater. 

Mr.  Stapleton.  I  think  he  can  answer  as  to  facts  which 
are  well  known  to  doctors  who  specialize  in  such  things. 

Mr.  Swift.     If  you  put  your  question  in  that  form,  perhaps  so. 

The  Court.  I  think  it  is  competent  for  him  to  state,  if  he 
is  able  to,  what  the  general  rule  is  in  an  insane  institution  gen- 
erally, —  if  he  knows. 

The  Witness.     In  my  opinion  it  is  a  very  small  percentage. 

Q.  And  whether  or  not  that  percentage  usually  is  classified 
under  the  name  of  defective  delinquents  or  dements?  A.  Which 
do  you  refer  to? 

Q.  The  small  percentage  which  you  say  is  difficult  of  classi- 
fication.    A.  I  don't  quite  understand  that  question. 

Q.  I  say  did  you  at  Bridgewater  classify  that  small  percentage 
under  the  name  of  defective  delinquents  or  dements?  A.  No,  sir. 
The  two  classifications  are  not  the  same.  They  are  entirely 
separate  entities. 

Q.  Then  dements  —     A.  And  delinquents. 

Q.  A  defective  delinquent,  you  say,  or  defective  delinquents 
are  entirely  separate?     A.  Yes. 

Q.  Did  you  have  a  classification  at  Bridgewater  of  some  of 
the  inmates  under  the  heading  of  defective  delinquents?  A.  Not 
under  that  special  name. 

Q.  Did  you  have  any  similar  or  equivalent  to  that?  A.  We 
had  a  classification  of  imbecility. 

Q.  Is  that  a  fair  equivalent  for  the  expression  "  defective 
delinquent?"     A.  No,  I  don't  think  it  is. 

Q.  What  is  the  difference  —  A.  A  defective  delinquent  may 
not  be  insane;    an  imbecile  may  not  be  insane  or  may  be  insane. 

Q.  How  do  you  define  insanity,  Doctor?  A.  It  is  very  hard 
to  give  a  definition  that  will  cover  the  condition.  Insanity,  as 
we  see  it  to-day,  is  a  manifestation  of  a  great  many  conditions 
covering  quite  a  number  of  conditions,  and  to  give  a  definition 
it  would  be  probably  necessary  to  give  the  symptoms  and  the 
history  of  each  individual  entity.  It  would  be  necessary  to  con- 
sider the  symptoms  of  each  disease  and  its  history,  and  those 
things.  For  that  reason  it  is  very  hard  to  give  an  adequate 
definition  of  insanity.  I  think  the  time  was  when  insanity  was 
considered  to  be  practically  one  disease,  but  at  the  present  day 
we  recognize  that  it  is  divided  up  into  a  number  of  distinct 
diseased  conditions. 
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Q.  A  number  of  diseases  or  defective  conditions  of  the  brain? 
A.  Of  the  brain  and  mind. 

Q.  Xow,  how  long  was  this  defendant,  Bertram  G.  Spencer, 
confined  in  the  Bridgewater  Institution  for  the  Insane?  A. 
M#y  I  refer  to  my  records? 

Q.  AY  ell,  do  you  know,  without  referring  to  your  records, 
approximately,  how  long  he  was  there?  A.  Approximately,  ten 
months,  I  believe. 

Q.  And  during  all  that  time  did  you  have  opportunity  for 
observation  of  him?     A.  Yes,  sir. 

Q.  How  frequently  did  you  see  him?  A.  I  can't  tell  you 
exactly. 

Q.  I  don't  care  for  the  exact  number  of  times,  nor  do  I  expect 
it,  Doctor;  but  as  near  as  you  can  say,  daily,  weekly  or  monthly? 
A.  I  saw  him  —  sometimes  I  would  see  him  every  day  for  two 
or  three  days;  sometimes  it  would  be  several  days  I  wouldn't 
see  him;  some  days  I  saw  him  and  talked  with  him;  other  days 
I  would  observe  him  in  the  yard  or  in  the  ward,  as  it  happened 
to  be.     I  didn't  keep  any  record  of  that. 

Q.  When  he  first  went  to  Bridgewater  did  you  from  time  to 
time  spend  some  time  in  talking  to  him?     A.  Yes,  sir. 

Q.  How  much  time?  A.  Well,  one  or  two  hours,  probably; 
something  of  that  nature.     I  don't  just  recall  definitely. 

Q.  More  than  one  time?     A.  Y'es. 

Q.  More  than  two  hours  on  more  than  one  occasion?  A.  Yes, 
sir. 

Q.  On  how  many  occasions?  A.  I  have  no  record  of  the 
number  of  times. 

Q.  As  near  as  you  can  remember,  Doctor.  That  is  all  I  ask 
you  for.  A.  I  would  probably  see  him  in  the  ward  or  passing 
through  the  ward,  or  have  him  called  to  the  office  or  examining 
room,  and  the  time  varied  on  different  occasions. 

Q.  He  was  sent  to  you,  I  believe,  and  arrived  in  Bridgewater 
about  the  19th  of  September,  1910,  was  it  not?  A.  Well,  from 
memory  —  I  can't  recall  the  time.  I  can  tell  you  by  referring 
to  the  records. 

Q.  From  memory  what  do  you  say  as  to  whether  or  not  that 
was  about  the  time  he  reached  there?  A.  I  should  say  it  was 
in  September,  —  from  memory. 

Q.  When  he  first  went  to  Bridgewater,  in  what  ward  was  he 
placed?  A.  It  is  my  impression  it  was  in  the  ward  we  classify 
as  "E-2."  "E"  refers  to  the  building;    "2"  refers  to  the  floor. 
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That  is  my  impression.     I  also  have  that  in  my  records,  if  you 
wish  an  exact  statement. 

Q.  Was  that  a  ward  set  apart  for  particularly  dangerous  pa- 
tients, or  was  it  one  of  the  ordinary  wards  of  the  institution? 
A.  The  brighter  class  of  patients  are  generally  placed  in  that 
ward. 

Q.  The  what?  A.  The  brighter  class  of  patients,  those  that 
are  not  demented  and  those  that  are  tidy  in  their  habits  and 
those  that  require  special  care  and  attention.  We  have  generally 
used  it  as  a  receiving  ward,  where  all  patients  admitted  are 
placed  until  they  are  properly  classified. 

Q.  The  brighter  class  of  patients  are  generally  kept  there, 
are  they?  A.  Yes,  sir.  I  think  that  the  brighter  class  are  in 
that  ward. 

Q.  Whether  or  not,  when  he  came  in,  you  classified  him  among 
the  brighter  class  of  patients?  A.  He  was  placed  there  because 
it  was  our  receiving  ward,  chiefly.  We  hadn't  decided  on  that 
point. 

Q.  Whether  or  not  it  was  partly  because  you  considered  him 
among  the  brighter  class  of  patients?  A.  I  didn't  consider  that. 
My  assistant  placed  him  in  the  ward.  It  was  the  habit,  in  re- 
ceiving patients  who  are  not  hospital  cases,  to  place  them  in 
that  ward. 

Q.  Did  you  examine  him,  Doctor,  before  he  was  placed  in 
that  ward?     A.  Not  for  any  length  of  time,  at  least. 

Q.  Did  you  examine  him?  A.  I  can't  recall  whether  I  saw 
him  the  day  he  arrived  or  not.     I  can't  recall. 

Q.  How  soon  after  his  arrival  did  you  examine  him,  as  nearly 
as  you  can  recall?  A.  Probably  in  the  vicinity  of  a  week,  ten 
days;  probably  sooner  or  later.  I  generally  saw  them  after 
the  assisting  physicians  take  —  my  rule  is,  at  least,  to  see  them 
after  the  assistant  physicians  take  their  history. 

Q.  Don't  tell  me  about  your  general  rule  now,  Doctor. 
A.  I  can't  be  specific  in  that.  I  don't  remember  the  exact 
time. 

Q.  Whether  or  not  you  saw  him  nearly  every  day  while  he 
was  in  Bridgewater?     A.  Not  every  day;    no,  sir. 

Q.  Nearly  every  day?     A.  No,  not  nearly  every  day. 

Q.  How  long  did  he  remain  in  this  ward  in  which  he  was 
first  placed.     A.  I  don't  remember. 

Q.  As  nearly  as  you  can  remember.  A.  Probably  in  the 
vicinity  of  a  month  —  I  may  be  two  or  three  weeks  aside  on 
that.     I  believe  that  is  a  matter  of  hospital  record. 
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Q.  In  what  ward  was  he  then  placed?  A.  As  I  remember,  it 
was  building  F. 

Q.  Whether  or  not  that  is  what  is  commonly  called  the 
"southeast  ward?"     A.  Yes,  sir. 

Q.  What  class  of  patients  are  placed  in  that  ward,  Doctor? 
A.  A  class  of  disturbed  patients,  patients  who  attempt  to  escape 
and  patients  who  are  at  times  violent  and  do  injury  to  others 
or  themselves. 

Q.  How  long  did  he  remain  in  that  ward?  A.  Probably  a 
month. 

Q.  Was  it  by  your  order  that  he  was  placed  in  that  ward? 
A.  Yes,  sir. 

Q.  And  after  a  month  in  that  ward  where  was  he  placed? 
A.  He  returned  to  E  building. 

Q.  Was  that  the  ward  that  he  was  originally  placed  in?  A. 
I  am  of  the  opinion  that  it  was;  I  am  not  absolutely  sure;  it 
was  either  the  upper  or  lower  floor  of  that  building. 

Q.  Did  you  say  that  this  ward,  the  second  ward  that  he  was 
placed  in,  was  commonly  referred  to  as  "northeast  ward"?  A. 
Yes,  sir. 

Q.  I  think  that  will  be  an  easier  term  for  us  to  remember. 
A.  The  buildings  were  renamed  and  relettered.  It  was  formerly 
the  northeast  ward,  and  they  designated  the  building  later  by 
letters,  "A,"  "  B,"  "C"  and  "F." 

Q.  Why  was  he  placed  in  the  northeast  ward?  A.  Probably 
the  chief  reason,  as  I  recall  it,  was  from  the  gradual  accumula- 
tion of  information  which  I  received  that  he  was  likely  to  attempt 
escape. 

Q.  That  was  why  he  was  placed  in  there?  A.  Yes,  sir,  that 
was  the  chief  reason  as  I  recall  it.  I  received  some  infor- 
mation from  different  sources  that  he  was  a  man  likely  to 
escape. 

Q.  And  so  you  placed  him  in  there  for  greater  security?  A. 
Greater  security. 

Q.  Why  was  he  removed  from  the  ward?  A.  After  he  was 
in  there  a  month  I  decided  that  he  could  be  taken  care  of  in 
the  other  ward,  and  he  was  very  dissatisfied  because  he  was  not 
allowed  to  go  out  in  the  larger  yard  belonging  to  the  buildings 
where  he  could  play  ball  — 

[Outcry  and  demonstration  by  the  prisoner.] 

The  Prisoner.  You  are  a  liar!  You  are  a  contemptible  liar! 
I  want  the  Court  to  know  that  he  is  lying!  Yes,  I  want  the 
jury  to  hear  me;    I  want  every  man  and  woman  in  this  building 
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to  bear  me.  He  is  a  liar!  Contemptible  liar  from  start  to 
finish!  I  won't  let  him  lie.  I  begged  and  begged  of  him  to 
let  me  out  of  that  stinking,  nasty  yard  that  he  put  me  in.  It 
isn't  fit  for  a  dog  to  be  in!  No,  I  won't  shut  up.  I  will  let 
everybody  know  it.  You  can  kill  me  this  minute;  I  don't 
care.  I  won't  shut  up;  I  want  everybody  to  hear  me.  He  is  a 
contemptible  beast!  A  murderer!  He  murdered  men  out  there 
by  the  thousands  and  buried  them  out  in  the  fields!  I  won't 
let  up.  I  want  to  tell  of  it.  I  want  everybody  to  hear.  He 
has  brutal  punishment!  They  kept  punishing  me  there!  They 
kicked  me  in  the  ribs!  I  have  been  to  that  man  and  begged  and 
begged  on  my  knees  that  he  would  protect  me!  He  laughed  at 
me!  Laughed  at  me!  And  he  says,  "We  will  investigate;  we 
will  investigate."  But  when  did  he  investigate?  Oh,  such  men 
as  you  ought  to  be  killed  —  killed  to  the  last  man ! 

[Prisoner  falls  on  the  floor  muttering  and  sniffling,  but  the 
language  was  not  audible  to  the  stenographer.] 

Recess. 

Q.  Whether  or  not,  Doctor,  it  is  true  that  in  the  criminally 
insane  many  show  little  or  no  criminal  tendencies  after  their 
incarceration?     A.  I  think  it  is  true  that  that  is  so. 

Q.  Whether  or  not  one  of  the  reasons  for  that  is  that  the  in- 
stitutional life  and  environment  act  as  a  preventive?  A. -To  a 
degree,  yes. 

Q.  Doctor,  whether  or  not  many  of  the  criminally  insane  are 
capable  of  forming  the  most  skilful  and  cunning  plans  for  escape? 
A.  Some  of  them  are,  yes,  sir. 

Q.  After  observation  of  this  defendant  what  was  your  opinion 
of  his  mental  condition?  A.  After  ten  months'  observation,  or 
at  the  time  of  my  last  report  to  the  Court,  my  opinion  was  that 
he  was  not  legally  insane. 

Mr.  Stapleton.     I  ask  your  Honor  to  strike  out  that  answer. 

Mr.  Swift.  I  submit,  your  Honor,  that  it  is  responsive  to 
the  question. 

The  Court.     What  is  the  objection  to  the  answer? 

Mr.  Stapleton.  I  do  not  think  that  the  witness  can  state 
or  that  it  is  competent  for  him  to  state,  whether  or  not  a  man 
is  legally  insane. 

Mr.  Swift.  The  question,  as  I  understand  it,  was  the  broad 
question,  asking  him  for  his  opinion  as  to  what  condition  he 
was  in.     If  the  doctor  knows  the  ailments  — 
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Mr.  Stapletox.  He  can  state  the  ailments  without  stating 
the  conclusion  that  he  was  or  was  not  legally  insane.  ^ 

The  Court.  That  answer  may  be  stricken  out,  and  he  may 
answer  that  question  if  he  is  able  to  do  so. 

Mr.  Swift.  I  thought,  your  Honor,  that  that  was  a  general 
answer,  and  that  my  friend  now  wants  him  to  particularize. 

The  Court.     What  is  that? 

Mr.  Swift.  I  understood  that  the  answer  that  he  gave  was 
a  general  answer,  and  my  friend  wants  him  to  particularize 
without  giving  the  generality. 

The  Court.  I  understood  he  objected  to  the  answer  and 
wanted  it  stricken  out. 

Mr.  Swift.  Yes,  and  I  understood  your  Honor  to  say  that 
he  might  answer  generally,  and  that  that  was  the  answer 
then. 

The  Court.     Well,  the  answer  may  be  stricken  out. 

Mr.   Swift.     I   would  like  to  have  the  question  read  again. 

The  question  was  read  by  the  stenographer  as  follows:  — 

After  observation  of  this  defendant  what  was  your  opinion  of  his 
mental  condition? 

The  Witness.  My  opinion  was  that  he  knew  right  from 
wrong;  he  knew  his  act  was  wrong.  He  knew  there  was  a 
penalty  connected;  he  knew  what  the  penalty  was,  and  he  was 
not  governed  by  an  irresistible  impulse. 

Mr.  Stapletox.  I  ask  your  honor  to  pass  upon  the  com- 
petency of  that  answer,  but  first  I  desire  to  elicit  information 
from  the  witness  as  to  what  act  he  refers  to. 

Q.  What  act  did  you  refer  to,  Doctor?  A.  The  act  for  which 
he  was  indicted,  the  murder  of  Miss  Blackstone. 

Mr.  Stapletox.  I  should  ask  to  have  the  previous  answer 
stricken  out  as  not  responsive. 

The  COURT.     I  think  the  answer  may  stand. 

Mr.  Stapletox.    Your  Honor  will  save  my  exception. 

Q.  What  is  your  opinion  as  to  his  mental  condition  as  to 
sanity  or  insanity?     A.  That  he  was  not  legally  insane. 

Mr.  Stapletox.  I  ask  to  have  that  stricken  out,  may  it 
please  your  Honor. 

The  CoUBT.  That  question  has  already  been  ordered  stricken 
out.     This  answer  may  be  stricken  out. 

Mr.   Swift.     I   do  not  wish  to  urge  the  matter,  but  I   would 
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like  to  call  the  Court's  attention  to  the  fact  that  the  first  ques- 
tion was,  What  was  his  opinion?  and  this  question  is,  What  was 
his  opinion  as  to  his  insanity?   putting  the  precise  word. 

Mr.  Stapleton.  It  is  just  the  same  thing  that  my  friend  so 
strenuously  fought  against,  and  which  your  Honor  excluded. 

Q.  I  am  not  asking  you,  Doctor,  to  interpret  the  law  for  us, 
but  the  medicine,  and  having  that  in  mind,  I  ask  you  what  was 
your  opinion  as  to  his  sanity  or  insanity?  A.  He  knew  right 
from  wrong,  and  his  actions  were  not  controlled  by  an  irresisti- 
ble impulse. 

Q.  Did  you  at  any  time  make  the  statement  that  his  actions 
were  controlled  by  an  irresistible  impulse?  A.  Upon  the  order  of 
the  Court  I  made  a  monthly  report  to  the  Court,  and  the  re- 
port incorporated  my  opinion  based  upon  information  I  had 
each  month. 

Q.  I  am  not  asking  you  for  an  explanation,  Doctor,  but  I 
ask  you,  did  you  make  the  statement  that  his  actions  were 
controlled  by  an  irresistible  impulse?  A.  That  was  my  opinion 
at  the  time  I  made  the  first  report  — 

Q.  No;  I  asked,  did  you  make  the  statement?  A.  I  made  that 
statement  in  a  report  to  the  Court. 

Q.  Did  you  state  without  any  qualification  as  to  whether  you 
used  the  expression  in  the  legal  or  the  medical  sense  that  this 
defendant  was  insane?     A.  Please  repeat  the  question. 

Q.  Did  you  state  that  this  defendant  was  insane  without 
making  any  qualification  as  to  whether  you  used  the  expression 
in  the  legal  or  the  medical  sense?  A.  My  remembrance  of  the 
report  now  is  that  the  statements  were  qualified;  that  is  my 
remembrance  at  the  present  time. 

Q.  At  the  present  time,  using  the  medical  sense  of  the  word, 
what  do  you  say  as  to  whether  this  defendant  is  sane  or  insane? 
A.  It  is  my  opinion  that  there  is  a  degree  of  mental  deficiency 
or  defect;    he  is  to  a  degree  mentally  defective. 

Q.  Whether  or  not  on  the  order  of  the  Court  you  reported 
every  month  to  the  Chief  Justice  of  the  Superior  Court  on  the 
mental  condition  of  this  defendant?  A.  With  the  exception  of 
one  month,  when  my  assistant  made  the  report. 

Q.  Whether  or  not  when  this  defendant  was  first  confined  in 
the  Bridgewater  institution  you  found  him  somewhat  depressed 
and  emotional?     A.  I  did. 

Q.  Whether  you  found  him  coherent?     A.  Quite  coherent. 

Q.  Whether  or  not  you  found  at  that  time  that  voluntary 
attention  was  somewhat  defective?     A.  It  was. 
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Q.  And  memory,  especially  for  remote  events,  fragmentary  and 
unreliable?     A.  That  is  true. 

Q.  Whether  or  not  you  found  that  the  patient  manifested 
some  weak,  ill-defined  ideas  which  might  almost  be  classified  as 
delusions  of  persecution?     A.  That  was  so. 

Q.  Whether  or  not  you  found  that  since  early  childhood  he 
had  followed  perverted  sexual  acts?  A.  That  coincided  with  the 
history  he  gave  me,  which  I  took  to  be  true  at  that  time. 

Q.  "Whether  or  not  you  found  that  he  was  entirely  without 
remorse,  without  sorrow  and  without  pity  for  the  many  crimes  of 
his  past  or  the  people  he  had  robbed,  and  related  them  without 
the  slightest  evidence  of  mental  anguish?  A.  That  was  true  at 
that  time. 

Q.  Whether  or  not  you  found  that  the  only  sorrow  expressed 
in  connection  with  his  past  life  was  solely  because  his  deeds  had 
reacted  to  his  personal  disadvantage  and  had  resulted  in  de- 
priving him  of  his  liberty?     A.  That  is  true. 

Q.  Whether  or  not  he  showed  no  true  appreciation  of  the 
enormity  of  his  crime  or  the  remote  consequences  of  the  same? 
A.  That  was  true  at  that  time. 

Q.  Whether  or  not  you  found  that  his  reasoning  on  all  im- 
portant subjects  or  events  of  his  life  was  manifestly  rudimentary 
and  superficial?     A.  That  was  true  at  the  time  of  the  report. 

Q.  Whether  or  not  in  his  daily  hospital  life  you  found  him  to 
be  imaginative,  fault-finding,  impulsive  and  very  sensitive?  A.  I 
did. 

Q.  Whether  or  not  at  times  you  found  him  childish,  he  would 
sulk,  refuse  to  talk  and  assume  the  attitude  of  a  much-injured 
person?     A.  I  did. 

Q.  At  other  times  whether  or  not  you  found  him  very  emo- 
tional?    A.  I  did. 

Q.  Whether  or  not  you  found  that  he  would  talk  about 
suici fling,  and  an  hour  later  would  be  enjoying  a  game  of  ball 
or  entertaining  the  other  patients  by  singing?     A.  I  did. 

Q.  Whether  he  often  intimated  that  the  officers  were  down  on 
him  and  against  him?    A.  Yes,  sir. 

Q.  Whether  or  not  at  times  he  manifested  symptoms  which 
suggested  the  beginning  of  the  delusional  and  dementing  process? 
A.  That  is  true. 

Q.  But  in  that  respect  you  found  that  it  was  too  soon  to 
speak  with  any  degree  of  certainty?     A.  It  was. 

Q.  Whether  or  not  at  that  time  you  found  that  in  your  opinion 
the   degree    of   his    mental    deficiency   and   the   obliquity   of   his 
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mental  nature  was  so  great  that  it  constituted  real  insanity? 
A.  That  was  my  conclusion  from  the  evidence  in  the  case  at 
that  time. 

Q.  Whether  or  not  that  conclusion  was  based  upon  a  month 
of  observation  of  him?     A.  Upon  a  month  of  observation. 

Q.  Whether  or  not  after  another  month  of  observation  you 
found  that  he  refused  to  talk  to  you  or  to  your  assistants,  and 
that  any  attempt  to  draw  him  into  conversation  was  met  by  an 
outburst  of  profanity?     A.  Yes,  sir;    that  was  true. 

Q.  Whether  or  not  his  reason  for  so  doing  appeared  to  lie  in  a 
general  dissatisfaction  with  his  environments  and  his  inability 
to  accommodate  himself  to  the  necessary  rules  and  regulations 
of  an  insane  hospital?     A.  That  was  true. 

Q.  Whether  or  not  you  found  from  his  letters  and  his  con- 
versations with  officers  and  other  inmates  there,  from  his  general 
attitude  towards  the  institution  or  the  officials  in  charge,  that  it 
was  evident  that  he  —  Spencer  —  was  suffering  from  general 
ideas  of  persecution?  A.  That  was  my  opinion  at  the  time  of 
the  report. 

Q.  Whether  or  not,  in  your  opinion  at  that  time,  the  under- 
lying cause  of  those  false  ideas  or  delusions  appeared  to  be  the 
faulty  reasoning  and  impaired  judgment  of  an  arrested,  or 
maldeveloped  brain?     A.  That  was  my  opinion. 

Q.  What  were  the  delusions  which  you  then  thought  he  had? 
A.  They  were  rather  varied,  but  mostly  based  on  conditions 
existing  at  the  hospital  in  connection  with  the  officers  in  charge 
of  the  wards  and  the  way  the  hospital  was  conducted. 

Q.  Did  he  have  delusions  in  regard  to  the  patients  being 
abused  and  in  regard  to  himself  being  abused?  A.  If  you  might 
call  them  delusions.    They  were  —  they  were  false  ideas. 

Q.  He  entertained  those  ideas,  did  he,  Doctor?  A.  Yes, 
sir. 

Q.  Were  they  true?  A.  I  have  been  unable  to  make  up  my 
mind  that  they  were  true.  I  investigated  the  cases  carefully, 
took  into  consideration  all  the  evidence  in  the  cases,  and  I  was 
unable  to  make  up  my  mind  that  they  were  true,  to  any  great 
degree. 

Q.  And  whether  or  not,  in  your  opinion,  these  ideas  which  he 
entertained,  were  the  result  of  his  mental  defect?  A.  I  don't 
think  the  ideas  were  the  result.  I  think  the  faulty  reasoning 
was  the  result. 

Q.  Whether  or  not  you  made  any  endeavor  to  reason  him  out 
of  such  ideas?    A.  I  did. 
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Q.  With  what  success?  A.  In  some  cases  I  believe  I  was  able 
to  reason  him  out  of  his  belief;  at  other  times  I  was  able  to 
change  conditions  that  apparently  caused  him  to  believe  other- 
wise. 

Q.  Taking  all  of  his  ideas  of  abuse  and  persecution,  whether 
or  not  you  were  able  to  reason  him  out  of  them?  A.  In  a  great 
many  cases  I  was. 

Q.  Did  he  have  the  idea  that  you  were  down  upon  him  and 
that  the  other  doctors  and  attendants  in  the  institution  were 
down  on  him?     A.  From  his  way  of  reasoning,  he  did. 

Q.  Is  that,  or  is  it  not,  Doctor,  rather  common  among 
insane  patients?  A.  I  think  it  depends  upon  the  form  of  in- 
sanity. 

Q.  Among  patients  of  a  defective  or  maldeveloped  brain, 
whether  or  not  that  is  a  rather  common  idea?  A.  We  find  it  in 
that  class  of  patients. 

Q.  Doctor,  whether  or  not  it  is  true  that  you  were  down  on 
him?     A.  It  was  not  true. 

Q.  What  do  you  say,  Doctor,  as  to  whether  or  not  he  did 
actually  have  delusions  while  in  the  hospital  in  Bridgewater? 
A.  My  opinion  at  the  present  time  is  that  he  did  not  have  de- 
lusions. 

Q.  Did  you  ever  tell  anybody  that  he  had  delusions,  apart 
from  these  —  what  is  contained  in  any  report  which  you  made 
to  the  Chief  Justice;  did  you  ever  tell  anybody  he  had  delu- 
sions? A.  I  believe  it  was  common  knowledge  in  the  institu- 
tion and  with  my  associates  that  I  thought  he  had  delusions 
at  my  first  report,  and  probably  if  I  talked  with  any  one  at  that 
time  I  would  probably  make  the  same  statement.  That  was  my 
belief  at  that  time,  and  my  statements  coincide  with  my  belief 
at  the  time  of  the  reports. 

Q.  I  am  asking  you,  did  you  ever  state  that? 

Mr.  Swift.     That  is  a  fair  answer,  it  seems  to  me. 

The  Witness.  I  don't  recall  a  concrete  instance.  I  believe 
I  reported  to  my  assistants  or  those  connected  with  the  insti- 
tution. If  you  can  refresh  my  memory  on  the  incident  I  may  be 
able  to  recall. 

Q.  I  will  refer  to  that  later,  Doctor.  Did  you  find,  after  the 
two  months'  observation,  that,  in  your  opinion,  then,  Spencer's 
daily  life  was  dominated  by  impulses  and  a  will  power  too  weak 
to  control  them,  and  his  reasoning  so  faulty  that  he  seldom 
arrives  at  correct  conclusions?  A.  If  that  is  in  my  second  re- 
port it  was  true  at  that  time. 
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Q.  And  whether  or  not  you  found,  in  your  opinion,  that 
exalted  ego,  so  characteristic  of  the  imbecile,  is  very  prominent 
in  the  patient's  mental  make-up,  and,  while  in  many  ways  he 
appears  to  be  rational,  his  utter  disregard  for  truth,  his  lack  of 
moral  feeling,  decency  or  remorse,  together  with  bitter  ideas  of 
persecution,  and  his  inability  to  accommodate  himself  to  his 
environments,  especially  when  it  is  manifestly  in  his  favor  to 
do  so,  are  strong  arguments  to  your  mind  that  Spencer  is  insane? 
A.  That  was  a  true  report  at  the  time  it  was  written. 

Mr.  Swift.  That  is  not  exactly  responsive.  My  friend  has 
asked  for  his  opinion;  his  answer  is  a  summary  of  the  report; 
am  I  right? 

Mr.  Stapleton.     I  think  he  answered  that. 

Mr.  Swift.     The  answer  that  he  gave  me  was  not  responsive. 

The  Court.  I  don't  remember  the  form  of  the  question,  but 
I  assume  that  what  the  witness  has  testified  here  on  the  stand, 
as  well  as  the  things  stated  in  the  various  reports  that  he  made, 
are  all  matters  of  opinion,  and  opinion  only. 

Mr.  Swift.  That  is  why  I  wanted  the  doctor  to  answer  if 
that  was  his  opinion. 

The  Court.  He  stated  that  it  was  a  true  report  at  the  time. 
The  answer  may  stand. 

Q.  After  another  month  of  observation  in  the  institution, 
whether  or  not  you  found  that  in  your  opinion  Spencer  was 
more  agreeable  and  reasonable?     A.  Yes,  sir. 

Q.  Whether  or  not  your  opinion  of  his  condition  at  that  time 
was  that  there  was  no  chance  to  dispute  the  fact  that  he  is  and 
always  has  been  a  mental  imbecile  of  a  rather  low  order?  A. 
That  was  my  opinion. 

Mr.  Swift.     Please  specify  the  time. 

Mr.  Stapleton.     At  the  end  of  two  months  in  the  institution. 

Q.  That  would  be  about  December  17,  would  it,  Doctor,  1910? 
A.  Yes,  sir. 

Q.  Whether  or  not  at  that  time  it  was  your  opinion,  however, 
that  he  knew  right  from  wrong,  at  least  in  the  abstract,  but, 
while  knowing  the  right,  his  mental  defect  was  so  great  that  he 
was  unable  to  do  the  right  or  avoid  the  wrong?  A.  That  was 
true. 

Q.  Whether  or  not  at  that  time  your  opinion  was  that  there 
was  such  mental  impoverishment  in  his  case  as  in  most  border- 
line cases;  that  it  was  not  strange  that  reasoning  and  judgment 
are  at  times  so  faulty  as  to  constitute  weak  incoherent  delusions? 
A.  That  was  my  opinion. 
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Q.  And  whether  or  not  it  was  then  your  opinion  that  his 
peculiar  mental  soil  also  greatly  favored  the  development  of 
various  psychoses  and  the  gradual  development  of  any  latent 
disease,  together  with  any  delusions  that  are  so  often  a  transitory 
feature  in  patients  of  so  unstable  nervous  systems?     A.  Yes,  sir. 

Q.  After  another  month  of  observation,  whether  or  not  it  was 
your  opinion  that  there  had  been  no  material  change  in  the  men- 
tal condition  of  the  patient  since  your  report  of  December  17 
last?     A.  That  was  my  opinion. 

Q.  Whether  or  not  it  was  your  opinion  that  there  had  been  a 
considerable  gain  in  weight;  that  he  was  somewhat  more  con- 
tented and  the  result  less  fault-finding?     A.  It  was. 

Q.  "Whether  or  not  in  your  opinion  he  was  much  less  emo- 
tional?    A.  It  is. 

Q.  Whether  or  not  in  your  opinion  his  inability  to  concen- 
trate his  mind  upon  any  line  of  thought  or  work  was  still  marked, 
and  evidently  this  was  of  long  standing  and  dated  back  to  his 
school  days?     A.  It  was  my  opinion. 

Q.  Whether  or  not  in  your  mind  his  memory  remained  frag- 
mentary and  uncertain,  and  his  mind  acted  slowly  and  within 
narrow  limits?     A.  It  was  my  opinion. 

Q.  Whether  or  not  in  your  opinion  his  inability  to  reason 
clearly  and  to  analyze  events  of  every-day  life  led  to  errors  of 
judgment  and  false  conclusions?     A.  Yes. 

Q.  And  whether  or  not  in  your  opinion  there  had  been  no 
evidence  of  homicidal  or  suicidal  tendencies  since  received,  and  no 
hallucinations  or  delusions  noted,  except  as  facts  improperly 
interpreted,  the  result  of  faulty  reasoning,  might  be  considered 
as  such?     A.  That  was  my  opinion. 

Q.  Whether  or  not  at  that  time  your  opinion  still  was  that 
Spencer  was  a  moral  imbecile  with  strong  and  uncontrollable 
criminal  tendencies  and  perverted  moral  instincts,  together  with 
minor  symptoms  which  go  with  an  unstable  mental  make-up 
under  the  stress  of  confinement  and  the  influence  of  asylum  life? 
A.   That  was  my  opinion. 

Mr.  Callahan.     Some  minor  symptoms,  you  mean. 

Q.  Some  minor  symptoms  I  mean.     A.  That  is  my  opinion. 

Q.  In  a  month  after  that  time,  Doctor,  whether  or  not  in 
your  opinion  you  were  unable  to  add  anything  of  value  to  your 
former  reports?     A.  That  was  true. 

Q.  But  you  were  of  the  opinion  that  Spencer  was  improved 
physically,  was  less  emotional  and  somewhat  better  contented? 
A.   That  was  true. 
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Q.  Whether  or  not  prolonged  observation,  however,  but 
strengthened  your  opinion  that  Spencer  was  deficient  in  moral 
understanding  as  the  result  of  mental  defect  of  long  standing? 
A.  That  was  true. 

Q.  And  whether  or  not  you  had  not  observed  any  well-de- 
fined symptoms  pointing  to  any  acute  mental  psychosis  or  rapidly 
dementing  process?  Do  you  remember  that  question,  Doctor? 
A.  Yes,  sir. 

Q.  Will  you  answer  that  question?  A.  That  was  my  opinion  — 
that  was  true. 

Q.  The  month  that  you  did  not  personally  make  a  report  was, 
I  think,  the  month  of  March?     A.  Yes,  sir. 

Q.  The  following  month,  in  April,  then,  and  two  months  after 
the  time  you  said  you  entertained  the  last  opinion,  whether  or 
not  you  then  entertained  the  opinion  that  there  had  been  no 
moral  change  in  this  man's  physical  or  mental  condition  since 
the  time  of  your  last  report  to  the  honorable  Court?  A.  That 
was  true. 

Q.  Whether  or  not  at  that  time  your  opinion  was  that  his 
daily  life,  conversation,  actions  and  correspondence  all  pointed 
to  a  mental  defect?     A.  That  is  true. 

Q.  But  that  recently  you  had  not  observed  anything  that 
would  lead  you  to  believe  he  was  suffering  from  any  acute 
mental  aberration,  and  you  were  therefore  of  the  opinion  that 
his  mental  condition  was  of  long  duration,  dating  from  early 
life  or  congenital  in  nature?    A.  That  is  true. 

Q.  To  clear  up  any  misunderstanding,  Doctor,  congenital 
means  inherited?     A.  Well,  not  necessarily. 

Q.  Or  from  birth?  A.  From  birth,  —  that  is  what  I  had  in 
mind. 

Q.  Congenital  means  from  birth?  A.  From  birth  or  prior  to 
birth. 

Q.  I  just  want  to  clear  up  these  terms  so  that  there  won't  be 
any  misunderstanding  about  them.  A.  From  birth  or  prior  to 
birth. 

Q.  And  the  expression  that  you  used,  "psychosis,"  what  does 
that  mean?  A.  It  is  a  term,  really,  to  cover  a  number  of  mental 
or  nervous  symptoms. 

Q.  And  whether  or  not  a  month  from  the  time  that  you  en- 
tertained the  opinion  then  given,  and  in  May,  1911,  you  then 
entertained  the  opinion  that  you  were  unable  at  that  time  to 
add  anything  of  importance  to  your  former  reports?  A.  That 
is  true. 
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Q.  Whether  or  not  at  that  time  your  opinion  was  that  Spencer 
took,  what  might  be  considered  for  him,  a  normal  interest  in 
life?     A.  That  is  true. 

Q.  Whether  or  not  your  opinion  then  was  that  his  every-day 
life  showed  that  there  was  and  probably  always  has  been  a 
deficiency  of  moral  understanding  which  manifested  itself  in 
criminal  acts?     A.  That  is  true. 

Q.  At  that  time  did  you  notice  whether  he  played  ball  and 
other  games,  sang,  talked  and  laughed  in  a  natural  way,  and  was 
not  abnormally  depressed  or  excited?     A.  I  did. 

Q.  On  November  9,  or  about  that  time,  Doctor,  did  you 
write  a  letter  to  Mrs.  W.  L.  L.  Spencer,  the  mother  of  the 
defendant?     A.  I  wrote  several  letters. 

Q.  Do  you  remember  whether  you  wrote  a  letter  at  that 
time? 

Mr.  Swift.  "Do  you  remember  the  letter?"  did  you  say, 
Mr.  Stapleton. 

Mr.  Stapletox.  I  asked  if  he  remembers  whether  he  wrote 
the  letter.  [To  the  witness.]  You  may  look  at  it,  Doctor,  if 
you  want  to  refresh  your  memory.     [Handing  letter  to  witness.] 

The  Witxess.  Yes,  sir,  I  remember  it.  [Returning  letter  to 
counsel.] 

Q.  Whether  or  not  you  then  entertained  the  opinion  that  if 
her  son  was  better  able  to  accommodate  himself  to  your  ways, 
which  were  never  hard  and  always  with  his  best  good  at  heart 
you  thought  the  whole  trouble  would  disappear?  A.  That  is 
correct. 

Q.  Whether  or  not  you  then  entertained  the  opinion  that  her 
son  believed  you  were  persecuting  him?     A.  That  is  correct. 

Q.  Whether  or  not  in  your  opinion  he  was  always  ready  to 
believe  any  stories  told  by  weak,  delusional  men?  Is  that  so, 
Doctor?     A.  That  was  my  belief. 

Q.  Whether  or  not  in  your  opinion  you  were  satisfied  that 
some  of  your  bright,  mischievous  boys  "tell  him  all  sorts  of 
things  and  use  him  as  a  butt  for  their  fun"?  A.  I  believed  that 
was  so. 

Q.  Whether  or  not  in  your  opinion  some  men  delighted  in 
telling  him  of  the  abuse  of  patients,  which  had  no  foundation 
in  fact,  and  that  he  complained  because  he  was  not  out  of  doors 
as  long  as  the  other  patients,  and  immediately  after  complained 
because  he  was  out  too  long?    A.  That  is  true. 

Mr.  Swift.  You  are  now  referring  to  that  same  date,  I 
suppose,  Brother  Stapleton,  November  9? 
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Mr.  Stapleton.     I  will  let  the  question  and  answer  stand  as  put. 

Mr.  Swift.  I  am  asking  for  my  own  information;  there 
wasn't  any  date  given. 

Q.  Whether  or  not  at  that  time  he  complained  that  he  was 
in  a  small  yard  and  the  rest  in  a  large  yard?     A.  He  did. 

Q.  And  whether  or  not  you  repeatedly  told  him  he  could  go 
into  the  large  yard  referred  to,  and  he  told  you  it  didn't  make 
any  difference  to  him?     A.  He  did. 

Q.  It  is  your  rule,  Doctor,  with  reference  to  letters  that  you 
allow  one  letter  a  week,  but  are  glad  to  allow  extra  letters  from 
time  to  time  providing  there  is  cause?  A.  That  was  our  rule  at 
the  institution. 

Q.  But  whether  or  not  in  your  opinion  his  letters  had  been  so 
misleading  that  you  believed  it  was  better  for  him  if  he  had  less 
time  to  brood  upon  his  imaginary  troubles?    A.  That  is  true. 

Q.  Whether  or  not  in  the  institution  at  Bridgewater  there  was 
everything  that  a  reasonable  man  could  expect?  A.  I  think 
that  is  true. 

Q.  Whether  or  not  you  had  more  complaints  and  criticisms 
from  this  defendant  during  the  month  preceding  November  7 
than  from  all  the  other  patients  put  together?  A.  I  think  that 
is  true. 

Q.  Whether  or  not  at  that  time  you  were  doing  all  that  you 
could  for  the  care  and  proper  treatment  of  this  defendant?  A. 
That  was  my  ambition. 

Q.  Whether  or  not  he  seemed  to  realize  or  to  appreciate  that 
in  any  measure?  A.  My  opinion  is,  he  did  not  have  a  true 
appreciation  of  it. 

Q.  Whether  or  not  you  were  in  hopes  that  after  a  time  he 
would  change  his  opinion  as  to  who  his  true  friends  were?  A. 
That  was  my  opinion. 

Q.  Whether  while  at  Bridgewater  Spencer  was  ever  violent? 
A.  He  lost  his  temper  a  number  of  time9  and  on  occasions  he 
got  into  altercation  with  other  inmates  and  with  officers. 

Q.  Doctor,  whether  or  not  in  your  opinion  Spencer  is  now 
what  is  technically  termed  as  a  high-grade  imbecile?  A.  I 
think  the  term  "mental  defectiveness"  would  better  answer  that 
question. 

Q.  Doctor,  will  you  answer  the  question,  if  possible,  yes  or  no? 
A.  Will  you  please  repeat  the  question? 

Q.  I  think  it  is,  whether  or  not  he  is  now  in  your  opinion  what 
is  technically  termed  a  high-grade  imbecile?  A.  My  opinion  is 
that  he  is  to  a  degree  an  imbecile. 
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Q.  Have  you  changed  your  opinion  in  any  nature  since  the 
time  in  May  that  you  made  a  report  to  the  Chief  Justice  of  this 
court?  A.  What  part  of  my  opinion  do  you  refer  to,  please? 
My  opinion  was  rather  a  compound  opinion. 

Q.  If  I  knew  in  what  part  you  have  changed  it  —  A.  Do 
you  refer  to  the  opinion  —  the  report  sent  — 

Q.  No,  the  opinion  you  entertained;  have  you  changed  since 
May? 

Mr.  Swift.  Made  the  report  in  May,  your  question  was. 
Perhaps  the  doctor,  if  he  could  refer  to  the  report,  would  be 
better  able  to  answer. 

The  Witness.     I  should  rather  hear  the  report  made  in  May. 

Q.  I  didn't  ask  you  about  a  report,  Doctor,  except  as  referring 
to  a  time  that  you  entertained  the  opinion,  but  if  you  so  desire, 
in  order  to  be  fair  with  you,  you  may  look  that  over  if  you  wish 
[handing  paper  to  witness],  which  is  a  copy  I  received  from  the 
Chief  Justice. 

Mr.  Callahan.  Why  don't  you  read  that  report,  Mr.  Sta- 
pleton,  so  that  the  jury  will  understand? 

Mr.  Stapleton.     Do  you  want  that  read? 

Mr.  CALLAHAN.  That  report?  Yes.  I  refer  particularly  to 
that  one  of  May  17,  so  that  they  may  know  what  the  basis  was 
of  the  opinion  he  has  changed. 

Mr.  Stapleton.  I  will  read  the  report  of  Alfred  Elliott,  M.D., 
medical  director  of  the  Bridgewater  State  Hospital,  to  the  chief 
justice  of  the  Superior  Court,  dated  May  17,  1911,  at  the  re- 
quest of  counsel :  — 

In  compliance  with  the  order  of  the  honorable  Court,  I  hereby  make 
my  monthly  report  on  the  mental  condition  of  Bertram  G.  Spencer. 

I  am  unable  at  this  time  to  add  anything  of  importance  to  my  former 
reports.  Spencer  takes  what  may  be  considered  for  him  a  normal  interest 
in  life.  He  plays  ball  and  other  games,  sings,  talks  and  laughs  in  a  natural 
way  and  is  not  abnormally  depressed  or  excited.  There  has  been  no 
mental  deterioration  noted  since  coming  here  and  no  evidence  of  delu- 
sions or  hallucinations  which  modify  his  actions.  His  every-day  life 
shows  that  there  is  and  probably  always  has  been  a  deficiency  of  moral 
understanding  which  manifests  itself  in  criminal  acts. 

Q.  Is  that  still  your  opinion,  Doctor?  A.  At  the  present 
tirrjf'.' 

Q.   ^  es.      A.  With   some   slight   modifications,    based   on   later 

•  riff  in  the  case. 
Q.   Where  did  you  get  it,  Doctor?     A.  Get  the  evidence? 
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Q.  The  later  evidence?  A.  From  —  chiefly  from  observation 
of  the  case,  talking  with  the  patient,  from  his  correspondence. 

Q.  Did  you  get  any  evidence  from  any  outside  sources,  Doc- 
tor? A.  We  have  received  evidence  —  I  am  not  sure  as  to  the 
time  from  the  family,  and  I  have  —  as  to  the  time  I  am  not 
sure,  but  I  did  receive  evidence  in  other  cases,  but  as  to  whether 
it  was  prior  or  subsequent  to  May,  I  am  unable  to  say. 

Q.  Don't  you  remember,  Doctor,  whether  or  not  the  evidence 
that  you  received  from  the  family  was  received  away  back  in 
the  previous  October?  A.  The  evidence  in  the  records,  I  believe, 
were,  but  the  correspondence  took  place  practically  every  week; 
and  evidence  received  through  correspondence  quite  frequently. 

Q.  Correspondence  with  whom,  Doctor?  A.  Between  the 
patient  and  his  family  and  friends,  or  whoever  he  corresponded 
with. 

Q.  Was  it  any  different  after  May,  1911,  than  it  had  been  for 
the  preceding  eight  months?  A.  There  was  a  difference  in  some 
respects. 

Q.  In  what  respects,  Doctor?  A.  Some  letters  were  —  he 
showed  where  he  was  more  contented;  and  other  letters  showed 
dissatisfaction,  and  in  that  way  there  was  a  change. 

Q.  Had  you  not  found,  Doctor,  as  early  as  the  preceding 
January,  that  he  was  becoming  agreeable  and  contented,  under 
the  influence  of  asylum  life?    A.  He  was. 

Q.  Did  you  receive  any  evidence  from  any  outside  sources 
which  influenced  your  opinion?     A.  What  opinion  do  you  refer  to? 

Q.  In  regard  to  the  mental  condition  of  this  defendant?  A. 
I  took  —  I  took  all  the  evidence  that  I  received  into  considera- 
tion, but  I  considered  the  very  reliable  —  I  used  all  the  evidence 
that  I  considered  reliable,  in  coming  to  a  conclusion. 

Q.  After  May  did  you  receive  any  communications  or  any 
evidence  from  some  source  which  had  an  effect  upon  your 
opinion?     A.  An  effect  upon  what? 

Q.  Upon  your  opinion?  A.  I  shall  have  to  answer  that  the 
same  as  I  did  the  other,  that  I  used  all  information.  I  can't 
recall  at  the  present  time  of  specific  instances.  If  you  can  en- 
lighten me  I  shall  be  very  glad  to  answer  you. 

Q.  Do  you  recall  anything  particular  that  you  received  after 
May,  1911? 

Mr.  Swift.  That,  your  Honor,  seems  to  get  pretty  well  in 
the  realm  of  cross-examination  and  without,  so  far,  anything 
on  the  part  of  the  witness  that  requires  it.  I  will  take  your 
Honor's  ruling  on  it. 
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Mr.  Stapletox.  I  submit,  your  Honor,  on  all  the  evidence 
and  all  that  has  appeared  before  the  Court  so  far,  I  ought  not 
to  be  limited  on  the  examination  of  this  witness. 

The  Witness.  I  don't  recall  anything  having  any  marked 
weight  in  the  case.  Association  of  ideas  may  help  me  to  re- 
member. 

Q.  Do  you  think  you  may  remember  it  later?     A.  I  may. 

Q.  Very  well.  Doctor,  whether  his  complaints  of  abuse  and 
stories  which  he  sent  of  abuse,  in  his  letters,  were  somewhat 
annoying  to  you?  A.  They  were  annoying,  as  in  regard  to  any 
reports  which  I  considered  were  unfounded;  no  more  his  than 
any  other  patient  that  would  make  similar  reports. 

Q.  Whether  they  provoked  your  resentment?  A.  They  did 
not,  to  any  degree. 

Q.  To  a  degree,  they  did?  A.  No.  I  can't  say  they  provoked 
it  to  a  degree  that  would  have  any  bearing  on  the  case,  as  far 
as  I  was  concerned. 

Q.  I  didn't  ask  you  whether  they  had  any  bearing  on  the  case, 
Doctor.     A.  As  far  as  I  was  concerned  — 

Q.  I  didn't  ask  you  whether  they  had  any  bearing  on  it;  but 
I  ask  you  whether  they  had  provoked  your  resentment?  A. 
They  provoked  me  at  times. 

Q.  Did  you  know  that  his  mother  was  taking  some  stock  in 
those  complaints  and  was  very  much  irritated  over  them? 

Mr.  Swift.  I  pray  your  Honor's  judgment  on  that  question. 
How  is  that  material? 

The  Court.     I  don't  see  how  that  is  material. 

Mr.  Stapletox.  I  think  it  is  material,  as  leading  to  something 
else.  Not  of  itself.  His  mother's  actions  had  some  influence 
upon  the  subsequent  conduct  or  opinion. 

The  Court.     That  question  I  don't  think  is  competent. 

Q.  Did  his  mother  ever  write  to  you  in  regard  to  the  com- 
plaints that  he  was  making? 

Mr.  Swift.  Does  your  Honor  think  that  is  material,  what 
the  mother  did? 

The  Court.  Well,  I  think  I  will  allow  the  question  so  far 
as  it  may  have  any  bearing  on  the  credibility  of  the  witness. 

Mr.  Swift.     For  that  I  do  not  object  to  it. 

The  Witness.  I  believe  she  wrote  to  me  in  reference  to  his 
complaints. 

Q.  And  were  you  provoked  that  she  paid  any  attention  to 
them?     A.   No,  sir. 

Q.    \V;i     mot  very  annoying  to  you?     A.  Her  letter? 
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Q.  The  fact  that  she  paid  attention  to  his  complaints  —  A. 
No,  sir. 

Q.  —  and  she  wrote  to  you  about  them?  A.  No,  sir,  I  was 
not. 

Q.  Was  a  man  sent  down  from  the  State  Board  of  Insanity 
to  investigate  the  complaints  that  he  was  making?  A.  I  believe 
there  was. 

Q.  And  did  that  prove  very  annoying  to  you?     A.  No,  sir. 

Q.  You  paid  no  attention  to  it?  A.  No,  sir.  I  —  it  didn't 
annoy  me. 

Q.  When  you  used  the  expression,  "I  am  in  hopes  that  after 
a  time  he  will  change  his  opinion  as  to  who  his  true  friends  are," 
did  you  mean  by  that  to  imply  any  threat  as  to  what  you  might 
do  if  he  did  not? 

Mr.  Swift.     I  pray  your  Honor's  judgment  on  that. 

The  Court.     Do  you  object  to  that  question? 

Mr.  Swift.  I  object,  your  Honor,  because  it  seems  to  me  so 
absolutely  immaterial  and  irrelevant  at  the  present  time. 

The  Court.  Well,  I  think,  while  there  may  be  some  ques- 
tion as  to  whether  it  is  competent  or  not  on  the  ground  that 
the  language  as  used  speaks  for  itself,  at  the  same  time,  I  think 
that  the  witness  should  be  permitted,  if  he  desires,  to  express 
what  he  meant  by  such  words. 

Mr.  Swift.  In  the  first  place,  it  doesn't  appear  where  and 
when  he  used  those  words.  The  counsel  for  the  defendant  picks 
up  a  piece  of  paper  and  says,  "When  you  used  such  and  such 
words,  what  did  you  mean"?  I  think  the  witness's  attention 
should  be  called  to  it. 

Mr.  Stapleton.     If  that  is  the  objection,  I  will  remove  it. 

The  Court.  I  assume  from  the  previous  questions  and 
answers  that  it  was  a  letter  which  had  been  written  by  this 
witness  to  his  mother. 

Mr.  Swift.  Your  Honor  may  have  inferred  that,  but  I  did 
not  hear  him,  and  I  am  quite  sure  the  witness  did  not.  There 
has  been  no  letter  introduced. 

The  Court.  I  think  there  has  been  some  evidence  tending 
to  show  that. 

Mr.  Swift.     There  has  not. 

Mr.  Stapleton.     I  will  introduce  the  letter. 

Mr.  Swift.  Of  course  I  don't  want  the  letter  introduced. 
I  want  it  so  that  the  witness  will  know  what  he  is  talking  about, 
and  so  I  should  know  what  he  has  been  talking  about,  and  I 
have  a  right  to  know. 
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The  Court.  If  there  is  any  doubt  about  it  I  think  it"  should 
be  identified. 

Mr.  Swift.     I  think  we  ought  to  know. 

Q.  Is  that  a  letter  which  you  wrote  to  Mrs.  Spencer? 

Mr.  Swift.  That  is  not  following  the  line  of  my  objection 
or  my  request  that  these  specific  words  should  be  pointed  out 
to  him  and  the  source  from  which  these  were  taken. 

Mr.  Stapleton.     I  am  trying  to  point  them  out  to  him. 

The  Court.  I  think  the  question  may  be  answered  whether 
this  was  a  letter  written  by  the  witness  to  the  defendant's 
mother;  that  is  competent. 

Mr.  Swift.    That  I  agree  to. 

The  Court.    That  is  what  was  called  for  by  the  question. 

Mr.  Swift.     I  don't  think  so,  not  as  I  understood  it. 

The  Court.     What  is  the  next  question? 

Q.  Did  you  use  the  words  in  a  letter  to  his  mother,  "I  am  in 
hopes  that  after  a  time  he  will  change  his  opinion  as  to  who  his 
true  friends  are?"     A.  I  did. 

Mr.  Swift.  "Will  you  give  us  the  date  of  that,  Brother  Sta- 
pleton? 

Mr.  Stapletox.  Of  November  9,  1910,  in  a  letter  to  his 
mother. 

Mr.  Swift.  Now  I  have  no  objection,  your  Honor,  to 
that. 

Q.  Did  you  answer  that  question?     A.  I  did. 

Q.  Did  you  mean  by  that  language  to  imply  any  threat  as 
to  what  you  might  do  in  case  he  did  not  change  his  opinion  as 
to  whom  his  true  friends  were?     A.  I  did  not. 

Q.  After  he  had  been  making  you  considerable  trouble  did 
you  take  him  out  in  the  office  and  talk  to  him  about  his  crime? 
A.  I  talked  a  number  of  times  with  him  at  the  office  in  re- 
lation to  the  fact  of  making  trouble;  I  don't  recall  that  phase 
of  it. 

Q.  After  he  had  been  making  considerable  trouble  did  you 
ask  him  if  he  knew  what  murder  in  the  first  degree  meant? 
A.  I  don't  recall  the  question;  in  my  examination  I  questioned 
along  those  lines. 

Q.  Then  you  may  have  put  that  question  to  him?  A.  I  don't 
recall  of  having  put  it  as  to  the  degree  of  murder,  first  or  second 
or  third  degree,  or  any  of  those  things;    I  don't  recall  them. 

Q.  You  are  not  willing,  however,  to  state  that  you  did 
not? 

The  Court.     I  think  he  has  answered. 
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Q.  After  you  asked  him  in  regard  to  his  crime  did  you  put 
some  questions  to  him  in  regard  to  how  he  considered  he  was 
being  treated  now,  and  what  he  thought  of  the  institution?  A. 
I  don't  recall  it  specifically;  I  have  often  asked  him  how  he 
was  treated  at  different  times. 

Q.  Did  you  ever  say  to  him,  Doctor,  in  one  of  your  conversa- 
tions with  him  in  regard  to  the  crime,  "In  case  they  bring  in 
first  degree,  you  know  what  that  means?"  A.  I  can't  recall  that 
I  ever  asked  such  a  questiom 

Q.  Did  you  talk  to  him  about  the  enormity  of  his  crime?  A. 
I  did  in  a  general  way. 

Q.  After  talking  to  him  about  that  did  you  say  to  him  that 
he  had  better  look  to  the  officers  of  the  institution  as  his  friends 
and  not  try  to  investigate  complaints?  A.  I  advised  him  to  go 
along  without  making  complaints,  and  if  he  had  cause  to  com- 
plain to  make  them  to  myself  or  my  assistants  and  we  would 
investigate  those  complaints  and  correct  any  condition  that  re- 
quired correction. 

Q.  And  did  you  tell  him  not  to  be  sending  out  stories  or 
complaints?  A.  I  believe  I  advised  him  that  it  was  as  well 
not  to. 

Q.  And  did  you  tell  him  then  that  it  was  better  for  him  to 
look  to  the  officers  of  the  institution  as  his  friends?  A.  I  be- 
lieve I  told  him  that  the  officers  were  friendly  towards  him,  and 
that  he  ought  to  consider  them  friendly  towards  him. 

Q.  Did  you,  Doctor,  outside  of  the  statements  contained  in 
the  reports  to  the  Court,  tell  any  one  that  Spencer  was  a  high- 
grade  imbecile?  A.  I  have  no  specific  remembrance  of  it  now. 
We  often  talked  those  things  over  in  the  hospital  and  discussed 
the  cases,  and  I  might  have  made  that  remark. 

Q.  I  refer  now  not  to  anybody  connected  with  the  hospital, 
but  did  you  tell  any  outsider,  apart  from  the  statements  you 
have  made  in  these  reports,  that  Spencer  was  a  high-grade 
imbecile?  A.  I  have  made  that  report  —  made  that  state- 
ment. 

Q.  Do  you  remember  — •  A.  I  don't  remember  the  words 
specifically. 

Q.  Did  you  tell  at  one  time  Dr.  L.  Vernon  Briggs  that  Spencer 
was  a  high-grade  imbecile?     A.  I  don't  recall  the  words. 

Mr.  Swift.  I  suppose,  to  be  strictly  competent,  it  should  be 
pointed  out  to  the  witness  when  and  where  this  question  was 
asked. 

Mr.  Stapleton.     I  will  be  glad  to  do  that. 
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Q.  Do  you  recall,  Doctor,  a  time  when  Dr.  Briggs  went  down 
to  the  Bridgewater  institution?     A.  I  do. 

Q.  And  the  time  when  he  saw  Spencer?     A.  I  do. 

Q.  It  was  only  once  that  he  saw  Spencer  there,  I  think?  A. 
To  my  knowledge,  all  I  have  any  recollection  of. 

Q.  During  the  course  of  his  visit  there  did  you  ever  tell  Dr. 
Briggs  that  Spencer  was  a  high-grade  imbecile?  A.  My  opinion 
is  that  I  told  him  precisely,  in  effect,  what  is  in  the  report  to 
the  Court,  corresponding  to  the  date  of  Dr.  Briggs'  visit.  That 
was  in  general  conversation;  it  was  not  an  official  opinion,  — 
general  conversation. 

Q.  Did  you  say  to  him  upon  the  occasion  of  his  visit  to  which 
I  have  already  referred,  "You  see" — referring  to  Spencer  — 
"that  he  is  full  of  delusions;  you  see  he  is  insane"?  A.  I 
don't  think  I  made  that  statement.  I  don't  recall  that  I 
did. 

Q.  Do  you  recall  that  you  said,  "You  see  he  is  full  of  delu- 
sions"?    A.  Xo,  I  don't  recall  that  I  said  that. 

Q.  Do  you  recall  whether  you  said  anything  about  delusions 
upon  that  occasion?     A.  I  don't  recall. 

Q.  Have  you  a  good  memory,  Doctor? 

Mr.  Swift.     Does  your  Honor  think  that  is  competent? 

The  Court.     It  is  competent  to  test  his  recollection. 

The  Witness.     I  don't  think  I  have  a  very  retentive  memory. 

Q.  Did  you  ever  tell  anybody  that  Spencer  was  a  paranoiac? 

Mr.  Savift.  Now,  it  seems  to  me,  it  should  be  pointed  out 
when  this  was. 

The  Court.  It  seems  to  me  that  the  time  and  place  and  the 
person  to  whom  it  is  claimed  that  such  a  statement  was  made, 
if  any  was  made,  should  be  given. 

Mr.  Stapletox.  I  presume  that  I  can  offer  evidence  to  con- 
tradict him,  —  I  think  that  must  be  so,  and  I  presume  as  a 
mere  question  that  that  is  not  objectionable. 

The  Court.  I  think  it  ought  to  appear,  —  I  think  the  jury 
are  entitled  to  know  with  some  degree  of  certainty,  as  far  as 
that  can  be  stated,  when  and  under  what  circumstances  and  to 
whom  the  statement  was  claimed  to  have  been  made. 

Q.  Did  you  ever  talk  with  Minister  Smith  —  Rev.  Eugene  B. 
Smith — of  Lebanon?     A.  I  did. 

Q.  In  the  Bridgewater  institution,  in  regard  to  Spencer?  A. 
I  did. 

Q.  Did  you  tell  the  Rev.  Eugene  B.  Smith  that  Spencer  was 
a  paranoiac? 
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Mr.  Swift.  Wait  a  minute.  He  hasn't  pointed  out  when 
that  was. 

Q.  Do  you  recall  when  that  talk  was?  A.  I  did,  but  I  can- 
not give  the  date  approximately. 

Q.  Do  you  recall  the  occasion  of  his  talk  to  you?  A.  I  re- 
member of  talking  with  him. 

Mr.  Swift.  Isn't  it  within  your  Honor's  ruling  that  the  date 
ought  to  be  given  as  near  as  possible? 

Mr.  Stapleton.  I  did  not  catch  the  remark  of  the  Attorney- 
General. 

Mr.  Swift.  Isn't  it  within  his  Honor's  ruling  that  the  date 
ought  to  be  fixed  as  near  as  possible? 

The  Court.     If  the  witness  can  fix  the  date. 

Mr.  Swift.     Or  if  the  learned  counsel  can  fix  it. 

Mr.  Stapleton.  I  do  not  know  the  date  or  I  should  be  glad 
to  fix  it. 

Mr.  Swift.  Will  you  be  kind  enough  to  ask  him  to  fix  the 
date? 

Q.  As  near  as  you  can  tell,  when  was  that  time?  A.  I  can't 
fix  that  time  even  approximately.  Those  things  are  on  record 
in  the  hospital  and  I  have  never  tried  to  retain  them  in  my 
mind. 

Q.  As  near  as  you  can  fix  the  date,  when  was  it,  Doctor?  A. 
I  wouldn't  attempt  to  fix  the  date. 

Q.  Was  it  along  in  the  spring  of  this  year,  should  you  say? 
A.  I  can't  recall. 

Q.  Did  you  tell  the  Rev.  Mr.  Smith  upon  that  occasion  that 
Spencer  had  paranoia  or  something  like  paranoia?  A.  I  don't 
remember  the  specific  questions  or  answers,  but  I  believe  that  I 
spoke  to  him  relative  to  Spencer's  condition  and  referred  to  a 
condition  called  primary  dementia,  and  there  is  a  subdivision  of 
primary  dementia  of  the  paranoid  form,  and  if  I  made  the  re- 
mark I  had  in  mind  the  paranoid  form  of  primary  dementia, 
which  is  a  distinct  form  of  primary  dementia. 

Q.  Primary  dementia  is  another  term  approximately  for  de- 
mentia praecox,  is  it?     A.  Yes. 

Q.  Did  you  at  that  time  entertain  the  opinion  that  Spencer 
might  possibly  be  classified  as  under  the  paranoid  form  of 
dementia  prsecox?  A.  I  should  have  to  know  the  date  of  the 
conversation. 

Q.  If  it  was  in  the  winter  of  1910  and  1911?  A.  It  was  my 
opinion  about  that  time  that  he  was  not,  but  my  mind  was 
open  for  further  observation. 
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Mr.  Swift.     "Was  not,"  did  you  say,  Doctor? 

The  Witness.  That  it  was  not  primary  dementia,  the  para- 
noid form. 

Q.  Did  you  say  at  that  time  that  the  mental  disease  from 
which  he  suffered  was  incurable?  A.  At  that  time  I  had  not 
decided  whether  he  was  suffering  from  a  mental  disease. 

Q.  Did  you  say  to  the  Rev.  Eugene  B.  Smith,  on  the  occa- 
sion of  the  conversation  you  had  with  him  to  which  I  have  re- 
ferred, that  Spencer  was  incurable?  A.  I  hadn't  made  a  diag- 
nosis at  that  time,  but  I  may  have  said  "if  he  suffers  from  the 
paranoid  form  of  primary  dementia"  that  he  was  incurable. 
The  diagnosis  wasn't  made  at  that  time. 

Q.  To  refresh  your  recollection,  Doctor,  I  will  ask  you,  did 
the  Rev.  Mr.  Smith  say  to  you,  "  I  suppose,  then,  Doctor,  it  is 
incurable?"  and  did  you  say  to  him,  "Oh,  yes,  yes;  absolutely, 
absolutely"?  A.  If  he  referred  to  the  primary  dementia,  para- 
noid form,  the  answer  stands  correct. 

Q.  Did  you,  then,  Doctor,  refer  —  I  myself  refer  to  this  same 
conversation  with  the  Rev.  Mr.  Smith  —  did  you  then  refer  to 
the  annoying  letters  that  Spencer  was  sending  out  and  say,  "  We 
should  regret  having  to  send  him  back  to  Springfield  to  stand 
trial"?     A.  I  don't  recall  the  words  in  that  respect. 

Q.  Do  you  recall  whether  you  said  that  or  not,  Doctor?  A. 
I  don't  recall  having  placed  them  in  those  words. 

Q.  Did  you  say  substantially  that?  A.  I  have  said  that  he 
was  under  order  of  the  Court  and  if  — 

Q.  But  did  you  say  substantially?     A.  No,  sir. 

Q.  Did  you  ever  say  that  you  should  regret  having  to  send 
him  back  to  Springfield  to  stand  trial?  A.  I  don't  recall  having 
said  that. 

Q.  Do  you  recall  whether  you  said  it  or  not?  A.  I  don't  recall 
having  said  it. 

Q.  If  you  did  say  it,  was  it  a  remark  that  you  used  in  con- 
nection with  the  letters  which  he  was  sending  out  of  abuse? 

Mr.  Swift.     I  will  ask  your  Honor's  ruling  on  that. 

The  Court.  I  think  he  has  answered  it  when  he  says  he 
didn't  recall  having  said  it. 

Q.  Did  you  ever  say  anything  about  its  not  being  expedient 
to  keep  him  there?     A.  I  don't  recall  that  I  have. 

Q.  Doctor,  I  will  ask  you,  do  you  recall  whether  you  did  or 
not?     A.  Did  or  not  —  what? 

.Mr.  Swift.  He  answered,  your  Honor;  he  said  he  didn't 
recall  that  he  had. 
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The  Court.     Read  the  last  question  and  answer. 

[The  preceding  question  and  answer,  and  the  pending  question, 
are  read  by  the  stenographer.] 

Mr.  Stapleton.  I  think  that  is  a  fair  question,  if  your  Honor 
please. 

The  Court.     Well,  he  may  answer. 

The  Witness.     I  did  not. 

Q.  After  you  wrote  your  May  report,  Doctor,  did  any  in- 
formation come  to  you  that  this  case  was  about  to  be  disposed 
of  in  some  manner?     A.  I  didn't  get  any  authentic  information. 

Q.  Did  you  get  any  information?  A.  I  don't  recall  of  having 
gotten  any  information;  at  least,  information  that  I  put  any 
dependence  upon. 

Q.  Did  you  get  any  information?  A.  I  don't  recall  of  having 
gotten  any. 

Q.  Before  writing  your  report  in  June;  after  your  May  re- 
port, will  you  tell  me  now,  Doctor,  whether  you  got  any  out- 
side information  from  anybody  in  regard  to  this  defendant?  A. 
I  may  have  gotten  information  from  his  correspondence  —  from 
letters  which  he  received.  At  the  present  time  I  don't  recall 
information  from  other  sources. 

Q.  Don't  you  recall  any  other,  Doctor?  A.  I  can't  recall  it 
at  the  present  time.  If  you  will  be  more  specific  I  may  be  able 
to  recall. 

Q.  Do  you  understand  the  phrase  "outside  information  or  in- 
formation from  any  outside  source"? 

Mr.  Callahan.     He  says  he  doesn't  recall  any. 

The  Witness.     I  do  understand  the  phrase. 

Q.  Up  to  the  time  of  your  report,  or  of  a  report  which  you 
made  in  July,  do  you  recall  whether  you  received  any  outside 
information  or  any  information  from  any  outside  source  in  re- 
gard to  this  defendant?  A.  I  don't  recall  any  at  the  present 
time. 

Q.  Didn't  you  receive,  Doctor,  some  evidence  or  some  report 
of  evidence  taken  at  an  inquest  in  the  case  for  which  the  de- 
fendant is  on  trial? 

Mr.  Swift.  Now  this,  under  the  rule,  your  Honor,  it  seems  to 
me,  should  state  some  time  and  place.  I  am  not  quite  sure 
whether  or  not  your  Honor  — 

Mr.  Stapleton.  After  the  time  of  his  May  report  which  he 
referred  to. 

Mr.  Swift.  I  am  not  quite  sure  whether  your  Honor  has 
thrown  open  the  entire  cross-examination,  so  I  am  rising  from 
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time  to  time  to  enter  objections  to  specific  questions  which 
seem  to  me  objectionable  unless  that  ruling  has  been  made. 

The  Court.     [To  the  stenographer.]    Read  the  question. 

[Question  read.] 

The  Court.     Well,  he  may  answer. 

The  Witness.  I  don't  recall  any  information  such  as  you 
speak  of. 

The  Court.    Suspend  here.    The  officers  may  be  sworn. 

The  officers  were  sworn  to  take  charge  of  the  jury,  and  at  1 
o'clock  the  noon  recess  was  taken  until  2  p.m. 


AFTERNOON  SESSION. 

The  court  came  in  at  2.03.  The  jury  was  polled  and  the 
prisoner  responded  to  the  calling  of  his  name. 

Dr.  Alfred  Elliott  —  resumed. 
Direct  Examination  —  continued. 

Q.  (by  Mr.  Stapleton).  Doctor,  you  say  you  didn't  learn 
from  any  outside  source  any  facts  in  regard  to  Spencer  after  the 
time  of  your  May  report?     A.  No,  sir.     Can't  recall  any. 

Q.  When  you  referred  to  outside  information  that  you  got, 
in  the  opening  of  your  direct  examination  this  morning,  what 
did  you  mean  by  the  expression?  A.  I  referred  to  the  corre- 
spondence and  from  information  received  from  friends  of  the 
defendant. 

Q.  What  information  did  you  receive  from  any  friends  of  the 
defendant  after  your  May  report,  which  was  different  from  any- 
thing that  you  previously  were  informed  of?  A.  I  don't  recall 
at  present  anything  of  importance. 

Q.  Do  you  recall  anything  which  would  have  led  you  to  change 
an  opinion  based  upon  eight  months  of  constant  observation? 
A.  No,  sir. 

Q.  Was  there  any  difference  in  his  letters  after  the  May  re- 
port? A.  I  don't  recall  specific  instances  now.  I  took  them  up, 
generally  speaking,  but  specifically  I  don't  recall  of  any  striking 
difference. 

Q.  Was  there  any  striking  difference  in  his  deportment  or 
conduct  after  the  May  report?  A.  In  some  respects  I  think  there 
was;    in  other  respects  I  don't  think — I  don't  think  there  was. 
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Q.  In  what  respect  was  there  a  difference?  A.  I  think  that  he 
was  rather  better  contented  than  at  some  other  period  during 
his  stay  there  and  took  rather  more  interest  in  certain  things 
connected  with  the  hospital,  work  and  play. 

Q.  His  degree  of  contentment  and  the  interest  which  he  took 
in  the  life  and  affairs  of  the  asylum  varied  somewhat  from  month 
to  month,  did  it  not?  A.  It  varied  at  different  times  in  his  stay 
there. 

Q.  Back  in  January  or  February  he  had  taken,  what  you  con- 
sidered for  him,  a  normal  interest  in  life,  had  he  not?  A.  For 
him,  practically  a  normal  interest. 

Q.  Were  the  stories  which  he  told  you  of  his  escapades  any 
different  after  the  time  of  your  May  report  than  they  were 
before?     A.  I  think  he  varied  his  stories  from  time  to  time. 

Q.  He  had  told  you  before  that  contradictory  stories,  had  he? 
A.  He  had. 

Q.  As  far  back  as  the  preceding  December  it  was  your  opinion 
that  he  had  had  an  utter  disregard  for  truth,  was  it  not?  A.  He 
had  had,  to  my  mind,  a  disregard  for  truth. 

Q.  And  you  considered  that  one  of  the  symptoms  upon  which 
you  formed  an  opinion  of  his  mental  condition,  did  you  not? 
A.  Part  of  my  opinion;  yes,  sir. 

Q.  One  of  the  symptoms,  I  said?  A.  Yes,  sir;  a  part  of  my 
opinion. 

Q.  So  that  if,  after  the  time  of  the  May  report,  you  had 
found  that  he  had  told  you  lies,  you  would  not  have  been 
greatly  surprised? 

Mr.  Swift.  Now,  wait  one  moment.  I  pray  your  Honor's 
judgment  on  that  question. 

The  Court.     It  doesn't  seem  to  me  it  is  competent  to  show 
whether  he  was  surprised  or  not. 
The  Witness.     I  would  not. 

Mr.  Swift.     As  long  as  the  witness  had  answered  I  don't  care. 

Q.  You   saw   him   the   oftenest   during   the   first   part   of   his 

period  of  confinement  in   Bridgewater,   did  you,   Doctor?     A.  I 

don't  think  there  was  very  much  difference;    probably  that  first 

month  or  two  I  saw  him  oftener. 

Q.  Than  at  any  other  time  during  that  period?  A.  Not  neces- 
sarily so. 

The  Court.  I  would  like  to  inquire  if  there  are  any  witnesses 
here  in  the  court  room  that  have  been  summoned  by  either 
the  Commonwealth  or  the  defendant,  who  have  not  testified? 
If  there  are  any  such  persons  here  they  should  retire  to   the 
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waiting  room  until  they  are  called,  except  those  who  have  been 
excepted  and  those  "who  have  already  testified.  You  may 
proceed. 

Q.  You  think  you  saw  him  as  often  during  the  first  three 
months  of  his  stay  at  Bridgewater  as  at  any  other  time,  do  you, 
Doctor?     A.  I  think  so. 

Q.  You  talked  to  him  as  often  and  for  as  long  a  period  at  a 
time  during  those  months  as  at  any  other  time,  did  you?  A.  I 
think  so. 

Q.  After  the  May  report  you  received  no  new  information 
from  any  source  in  regard  to  this  defendant,  did  you?  A.  After 
the  May? 

Q.  Yes. 

Mr.  Swift.  I  thought  that  had  been  answered,  your  Honor, 
once  or  twice,  if  your  Honor  please. 

Mr.  Stapleton.     No,  it  has  not,  your  Honor. 

The  Witness.  That  is  up  to  the  time  that  he  was  returned 
to  the  Springfield  jail,  any  time? 

Q.  Yes.  A.  I  saw  the  district  attorney  sometime  during  that 
time. 

Q.  Do  you  remember  when?     A.  No,  I  can't  give  you  the  date. 

Q.  Nor  the  month?     A.  Probably  in  June. 

Q.  Can  you  tell  me  what  day  of  the  month  it  was  your  custom 
to  report  to  the  Chief  Justice?  A.  I  believe  it  was  about  the 
17th. 

Q.  Do  you  know  what  day  of  the  month  you  made  the  report 
in  June?  A.  I  presume  it  was  the  17th,  or  in  the  vicinity  of 
that  day,  the  17th,  I  believe. 

Q.  Was  there  any  reason  why  you  should  not  have  reported 
on  or  about  the  17th  of  June?     A.  No,  sir. 

Q.  —  to  the  Chief  Justice,  as  you  had  reported  during  the 
previous  months?     A.  No,  sir. 

Mr.  Swift.  That  isn't  quite  correct,  Brother  Stapleton, 
because  the  November  report  i9  the  16th,  also  January. 

Mr.  Stapleton".    April  is  the  20th. 

Q.  Do  you  know  of  any  reason  why  you  should  hold  your 
report  in  June  until  the  20th  of  the  month?  A.  I  am  not  aware 
that  it  was. 

Mr.  Swift.  Wait  one  moment!  I  think  my  brother  is  in  error 
about  that;  I  think  the  date  was  June  19,  if  you  will  refer  to 
the  report  to  the  Superior  Court. 

Mr.  Callahan.  You  must  show  first  that  it  was  withheld 
before  you  ask  that  question.     Our  report  is  dated  June  19. 
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Q.  [Referring  to  copy  of  report  furnished  by  Mr.  Callahan.] 
On  the  19th  of  June,  then,  was  it  still  your  opinion,  Doctor, 
that  there  existed  in  this  man  a  defective  mental  state  which 
dates  from  birth  or  early  childhood,  and  manifests  itself  in  a 
weakness  of  the  moral,  rather  than  the  intellectual,  sphere,  and 
is  associated  with  strong  criminal  tendency?     A.  It  was. 

Q.  Is  that  still  your  opinion?     A.  Practically  so. 

Mr.  Stapleton.  I  am  going  to  offer  all  of  the  reports  up  to 
June  17. 

Mr.  Callahan.     Up  to  June  17. 

Mr.  Stapleton.     Including  the  June  19  report. 

Q.  Did  the  trustees  of  this  institution  visit  Spencer?  A.  I 
have  no  recollection  that  they  did;  they  may  have,  but  at  the 
present  time  I  can't  recall  that  they  did;  I  am  of  the  opinion 
that  they  did  not. 

Q.  That  is,  Superintendent  Blackstone  and  Tionan,  is  it?  I 
don't  know  the  name.  A.  Taylor,  he  is  the  master,  if  you  refer 
to  him.  Mr.  Blackstone  is  superintendent;  Mr.  Taylor  is  master. 
Tivnan,  that  the  name  you  refer  to? 

Q.  What  is  that  name,  Doctor?  [Referring  to  paper.]  A. 
John  B.  Tivnan. 

Q.  Or  Mr.  Lyman  or  Mr.  Blackstone,  did  they  visit  Spencer, 
so  far  as  you  know?     A.  Not  to  my  knowledge. 

Q.  This  defendant  was  violent  in  the  institution  at  times, 
you  say?     A.  At  times  he  was  inclined  to  be  violent. 

Q.  And  he  made  assaults  on  patients  in  there,  or  attempted 
to?     A.  He  has. 

Q.  Has  he  had  to  be  restrained?  A.  He  has  been  confined  in 
his  room  for  a  short  period  of  time;  no  mechanical  restraint,  as 
I  recall  now. 

Q.  After  the  time  of  your  May  report  had  he  been  violent 
in  the  institution?     A.  I  recall  one  occasion  when  he  was. 

Q.  Did  he  make  any  assaults  in  there  in  which  he  threw  a 
plate,  or  something?  A.  I  don't  recall  that  particular  instance; 
it  is  probably  in  my  record,  if  you  — 

Q.  Was  he  somewhat  violent  at  the  time  you  visited  him 
with  Dr.  Briggs?     A.  I  did  not  consider  him  as  such. 

Q.  Was  he  excited  and  nervous?  A.  I  think  he  was  somewhat 
nervous. 

Q.  Did  he  charge  you  with  being  brutal  or  something  of  that 
sort?     A.  I  believe  he  did,  something  to  that  effect. 

Q.  Do  you  remember  what  it  was?  A.  Not  the  precise 
charges,  no. 
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Q.  Did  he  seem  to  you  to  believe  those  charges  at  the  time? 
A.  I  think  he  did  believe  them  at  the  time. 

Q.  Were  they  true?     A.  They  were  not. 

Q.  Did  he  ever  charge  you  with  trying  to  poison  him  or  trying 
to  "dope"  him?     A.  Not  to  my  knowledge. 

Q.  Did  he  ever  intimate  that  anybody  was  trying  to  poison 
him  at  all?    A.  Not  to  my  knowledge. 

Q.  After  you  made  the  report,  as  well  as  before,  he  was  con- 
tinually complaining  in  his  letters,  was  he  not?  A.  Yes,  he 
complained  a  great  deal. 

Mr.  Swift.  I  do  not  want  to  interfere  with  my  brother,  but 
it  seems  to  me  he  is  going  over  about  the  same  ground  that  he 
went  over  this  morning. 

The  Court.  It  occurs  to  me  that  this  was  a  matter  which 
was  referred  to  in  the  examination  this  forenoon. 

Mr.  Stapletox.  I  did  not  refer  to  after  the  May  report  as 
well  as  before. 

Mr.   Callahan.     Yes,  you  did. 

Mr.  Stapleton.  Not  in  any  question  this  morning  about 
complaints.     I  don't  think  I  did,  your  Honor. 

Mr.  Swift.     If  it  is  so  limited  I  do  not  object  to  it. 

The  Court.     Well,  proceed. 

Mr.  Stapleton.     Did  you  answer  that  last  question,  Doctor? 

The  Witness.     I  think  I  did. 

Cross-examination. 

Q.  (by  Mr.  Swift).  As  I  understand  you,  Doctor,  you  said 
this  morning  that  you  spent  one  year  on  the  consulting  board, 
the  year  1900?     A.  Yes. 

Q.  Just  what  is  that  or  what  was  it  at  that  time?  A.  I  am 
of  the  opinion  that  that  was  really  more  the  consulting  board 
for  the  hospital  department,  but  there  are  quite  a  number  of 
commitments  from  the  prison  department  to  the  insane  depart- 
ment each  year,  and  I  was  one  of  the  committing  officers. 

Q.  You  were  still  in  active  connection  with  the  institution  at 
Bridgewater?     A.  No  — 

Q.  What  I  am  trying  to  get  at  is  what  your  duties  were  as  a 
member  of  the  consulting  board,  with  being  connected  actively 
with  the  institution?  A.  Well,  they  were  at  liberty  to  call  me 
to  consult  on  cases  and  to  commit  insane  cases.  In  consulta- 
tion, which  was  quite  often  in  the  institution,  they  were  at 
liberty  to  call  me. 

Q.   Well,  in  the  900  patients  that  you  have  had  there  I  sup- 
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pose  a  great  many  of  the  patients,  did  they  not,  went  through 
the  same  general  course  that  the  defendant  did?     A.  Yes. 

Mr.  Stapleton.     I  object  to  that. 

The  Court.  I  do  not  understand  what  the  question  refers 
to  when  it  refers  to  "the  same  general  course." 

Mr.  Swift.  I  was  proceeding  to  further  illuminate  it,  may 
it  please  your  Honor. 

Mr.  Stapleton.  The  question  was  asked  and  answered.  It 
was  answered  before  I  got  a  chance  to  make  the  objection. 

Mr.  Swift.  I  do  not  urge  it  a  bit,  your  Honor.  It  is  not 
worth  while  spending  the  time  of  the  Court  with  it. 

The  Court.  The  question  and  answer  may  be  stricken 
out. 

Mr.  Swift.  I  will  withdraw  that  question  and  put  this 
question:  — 

Q.  I  mean  that  patients  were  put  into  ward  E-2,  and  then 
transferred  to  building  F,  and  then  after  a  month  or  so  returned 
to  building  E  again?     A.  Yes. 

Mr.  Stapleton.     I  object  to  that,  if  your  Honor  please. 
"   The  Court.     That  was  gone  into  on  direct  examination  of 
the  witness,  I  think. 

Mr.  Stapleton.  What  was  done  as  to  other  patients  I  do  not 
think  is  material.  My  friend's  evident  purpose  is  to  show  that 
other  patients  were  sane,  leading  to  the  argument  that  this  man 
must  be.  I  do  not  think  it  is  all  competent  or  ought  to  be 
gone  into. 

The  Court.  I  understood  the  witness  to  say  that  this  was 
a  division  where  the  defendant  was  first  placed,  or  it  was  that 
portion  of  the  asylum  where  persons  were  put  who  were  first 
taken  into  the  asylum.  In  view  of  that  I  do  not  see  how  it  is 
material  whether  other  people  were  transferred  or  not. 

Mr.  Swift.  It  is  offered  for  that  purpose  solely,  as  to  the 
unusual  situation  of  the  defendant,  or  the  unusual  course  of 
treatment,  —  that  it  was  a  usual  thing,  or  at  least  not  an  un- 
usual course  of  treatment  that  this  defendant  went  through. 

The  Court.  It  is  competent  to  show  not  what  was  done 
with  other  patients,  but  whether  this  defendant  did  or  not  re- 
ceive the  usual  treatment  which  was  in  vogue  at  this  institu- 
tion at  that  time. 

Mr.  Swift.  I  so  assumed,  and  I  thought  it  was  my  duty  to 
ask  the  question  in  the  way  I  did.  If  I  asked  the  question 
"usual,"  I  can  conceive  my  learned  friend  objecting  to  the  use 
of  that  term. 
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Mr.  Stapleton.  You  need  not  anticipate  my  objections  until 
I  make  them. 

Mr.  Swift.    I  think  it  is  proper  for  me  to  do  so. 

The  Court.  I  do  not  think  that  it  is  material  to  show  what 
was  done  with  other  patients. 

Mr.  Swift.  Then  I  will  put  the  question  which  your  Honor 
has  suggested. 

Q.  Was  the  course  of  treatment  given  to  the  defendant  with 
reference  to  the  room  or  ward  in  "which  he  was  first  put,  then 
transferred,  and  then  retransferred  back  to  the  building,  un- 
usual?    A.  It  was  not. 

Q.  I  want  to  ask  you,  Doctor,  have  you  there  the  record  of 
the  institution  so  far  as  the  evidence  of  the  reports  are  con- 
cerned, —  copies  of  the  reports?     A.  Reports  to  the  Court? 

Q.  Reports  to  the  Court.     A.  Yes. 

Q.  About  which  you  have  been  inquired  as  to  what  your 
opinion  is?     A.  I  have. 

Q.  You  were  asked  by  the  learned  counsel  for  the  defendant 
as  to  your  opinion  as  to  a  number  of  different  dates,  —  that  is, 
dates  corresponding  to  the  dates  of  the  reports  made  by  you  to 
the  Chief  Justice  of  the  Superior  Court,  and  you  answered 
those  questions  of  my  learned  friend  by  saying  at  that  time  it 
was  true.  I  want  to  find  out  exactly  what  you  meant  by  that 
expression.  Did  you  mean  at  that  time  that  it  is  now  true  that 
that  was  your  opinion  at  the  various  dates  inquired  of?  A.  I 
did. 

Q.  You  did  not  mean  at  the  present  time  to  assert  that  it 
was  true?     A.  No,  sir. 

Q.  But  that  it  was  your  opinion  then?  A.  At  the  time  the 
report  was  made. 

Q.  Based  upon  the  facts  and  the  evidence  then  before  you? 
A.  Then  before  me. 

Q.  And  your  observation?     A.  Yes,  sir. 

Q.  Going  back  to  the  date  of  October  17,  first  inquired  of  by 
counsel  for  the  defendant  as  to  your  opinion,  will  you  turn  to 
your  record  there  for  the  purpose  of  refreshing  your  recollection? 
A.   What  is  the  date,  please?     October  — 

Q.  October  17,  Doctor.  And  in  addition  to  the  opinion  which 
the  learned  counsel  for  the  defendant  asked  if  you  then  had,  I 
want  to  ask  you  if  you  also  expressed  this  opinion,  —  it  is  on  the 
second  half  of  the  second  paragraph,  Doctor,  "Patient  has  not 
shown  evidence  of  hallucinations  at  any  of  our  examinations"? 
Was  that  then  your  opinion?     A.  It  was. 
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Mr.  Stapleton.     Was  this  October? 

Mr.  Swift.     October  17. 

Q.  "But  has  manifested  some  weak,  ill-defined  ideas  that  can 
almost  be  classified  as  delusions  of  persecution  "  was  that  your 
opinion  then?     A.  It  was. 

Q.  "These  ideas,  however,  are  not  firmly  fixed  and  do  not 
influence  his  life  or  actions,  and  are  evidently  the  result  of  faulty 
judgment,  and  at  present  have  no  important  relation  to  the 
patient's  mental  condition;"  was  that  then  your  opinion  in  that 
regard?     A.  It  was. 

Q.  That  is  to  say,  so  far  as  that  opinion  was  concerned,  his 
reasoning  was  faulty?     A.  His  reasoning  was  faulty. 

Q.  It  led  to  faulty  conclusions?    A.  Yes,  sir. 

Q.  And  you  say  you  are  not  now  of  the  opinion  that  he  had 
delusions?     A.  Yes. 

Q.  Turning  to  your  report  for  the  purpose  of  refreshing  your 
recollection,  if  you  need  to,  — ■  December  17  report  —  in  addi- 
tion to  the  part  of  the  opinion  requested  of  you  this  morning, 
did  you  say  after  this  sentence,  the  ttiird  sentence  — I  will 
begin  with  the  second  sentence:  "Spencer  has  been  much  more 
agreeable  and  reasonable  during  the  past  month" —  that  was 
from  November  to  December  17?    A.  Yes,  sir. 

Q.  Is  that  right?     A.  Yes,  sir. 

Q.  [Reading]:  "He  has  taken  practically  a  normal  interest 
in  life  and  his  environments  and  has  joined  in  the  different 
games  and  amusements  of  the  hospital."  Now,  following  that 
which  was  asked  you  this  morning,  was  this  your  further  opinion: 
"He  has  not  shown  any  new  evidence  pointing  to  delusions, 
and  I  cannot  see  that  there  have  been  any  signs  of  increasing 
dementia."     Was  that  also  your  opinion  at  that  time?     A.  It  was. 

Q.  At  any  time  during  his  confinement  did  you  see  any  signs 
of  increasing  dementia?    A.  No,  sir,  I  did  not. 

Q.  On  the  other  hand,  didn't  you  find  that  the  patient  ap- 
peared better  in  that  regard  from  time  to  time?    A.  I  did. 

Q.  Did  the  fact  that  there  were  no  signs  of  increasing  demen- 
tia appearing  during  the  ten  months  of  his  confinement  have 
weight  with  you  in  considering  that  he  was  not  insane;  as  you 
later  said?     A.  It  did. 

Mr.  Stapleton.  There  isn't  any  evidence  that  he  said  that, 
is  there? 

Mr.  Swift.     I  thought  so. 

The  Court.  I  understood  him  to  say  it  on  his  direct  exam- 
ination. 
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Mr.  Swift.     I  thought  so. 

Q.  Xow  later  down,  the  last  sentence  in  that  report,  Doctor: 
"His  peculiar  mental  soil  also  greatly  favors  the  development  of 
various  psychoses."  That  is  a  technical  word;  will  you  tell 
us  just  what  that  means?  A.  Well,  what  I  refer  to  there  was 
that  a  man  of  his  mental  make-up  was  more  liable  to  develop 
certain  mental  diseases  than  a  man  with  a  more  stable  nervous 
system. 

Q.  Well,  the  term  "psychoses" — what  does  that  mean  —  a 
mental  change?  A.  A  mental  or  nervous  change,  sometimes 
functional,  sometimes  organic. 

Q.  As  time  went  on  during  the  ten  months  that  he  was  under 
your  observation  did  you  observe  any  of  these  psychoses  that 
you  thought  at  first  might  appear?    A.  I  observed  the  — 

Q.  I  mean  any  permanent.  A.  Not  any  permanent.  Some 
that  called  for  consideration  from  time  to  time. 

Q.  Did  you  take  into  consideration  in  your  final  opinion  the 
fact  that  those  psychoses  or  any  psychosis  did  not  become  per- 
manent?    A.   I  did. 

Q.  Then  coming  over  to  January  16,  if  you  will  turn  to  that 
—  the  last  sentence  of  the  first  paragraph  —  second  paragraph; 
was  it  then  your  opinion  that  "there  has  been  no  evidence  of 
homicidal  or  suicidal  tendencies  since  received " —  That  means 
since  received  into  the  hospital?    A.  Yes,  sir. 

Q.  And  — 

Mr.  Stapletox.  Just  a  minute.  I  think  you  ought  to  put 
in  the  whole  report. 

Mr.  Callahan.     Do  just  as  Brother  Stapleton  did. 

Mr.  Stapletox.  You  have  now  since  you  started  repeated 
several  in  addition  to  what  you  say  I  said  which  are  exactly 
which  I  quoted  to  him. 

Mr.  Swift.     That  may  be  true. 

Mr.  Stapletox.  I  don't  think  you  ought  to  pick  out  one 
which  I  had  read  to  him  and  characterize  it  as  one  which  I  had 
not  read. 

Mr.  Swift.     Well,  a  portion  of  it  I  think  you  read. 

Mr.  Stapletox.    In  the  December  report. 

Mr.  Swift.  If  I  have  inaccurately  quoted  my  brother  I 
am  very  sorry;  I  did  not  intend  to.  I  hope  the  jury  will  not 
let  it  weigh  with  them  in  any  way. 

Q.  I  again  ask  you,  Doctor,  whether  it  was  your  opinion, 
January  16,  that  "there  has  been  no  evidence  of  homicidal  or 
suicidal  tendencies  since  received  "?    A.  That  was  my  opinion. 
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Q.  That  means  since  he  has  been  received  in  the  institution, 
does  it?     A.  Yes,  sir. 

Q.  And  that  means,  does  it  not,  either  any  attempts  or  evi- 
dences of  a  tendency  to  kill  anybody  else  or  kill  himself?  A. 
Yes,  sir. 

Q.  That  is  what  those  terms  mean?    A.  Yes,  sir. 

Q.  "And  no  hallucinations  or  delusions  noted."  Was  that 
your  opinion  January  16?     A.  It  was. 

Q.  "Except  as  facts  improperly  interpreted,  the  result  of 
faulty  reasoning,  might  be  considered  as  such."  That  is  the 
same  old  inability  to  reason  logically  to  a  correct  conclusion,  as 
you  viewed  it?     A.  Yes,  sir. 

Q.  Was  it  your  observation,  perhaps,  Doctor,  too,  that  such 
a  result  is  not  confined  to  people  even  suspected  of  being  slightly 
insane,  that  they  cannot  reason  accurately  and  so  arrive  at  false 
conclusions?     A.  Yes,  sir. 

Q.  Turning  to  February  17,  Doctor,  you  then  stated  as  your 
opinion,  did  you  not,  that  you  were  unable  to  add  anything  of 
value  to  the  former  report,  —  in  the  first  sentence  of  the  second 
paragraph?     A.  Yes,  sir. 

Q.  Then  you  went  on  to  say  that  "Spencer  has  im- 
proved physically,  is  less  emotional  and  somewhat  better  con- 
tented." Did  not  you  then  consider  that  of  some  importance? 
A.  I  did. 

Q.  Or  valuable,  to  use  your  own  terms?    A.  Yes,  sir. 

Q.  I  was  quoting,  and  perhaps  you  can  enlighten  us  on  what 
you  meant,  that  you  were  unable  to  add  anything  of  value  to 
the  former  report.  A.  That  is,  I  hadn't  seen  any  —  well,  any 
other  well-defined  evidence  of  insanity  in  the  case  that  I  had 
not  referred  to  in  former  reports. 

Q.  There  was  no  new  evidence  of  any  insanity,  then,  that  you 
saw  during  that  period?     A.  Yes,  sir. 

Q.  And,  on  the  contrary,  he  had  improved  physically,  as  I 
understand  you?     A.  Yes. 

Q.  Was  less  emotional?     A.  Yes. 

Q.  And  somewhat  better  contented?     A.  Yes,  sir. 

Q.  Then  you  went  on  to  say  that  prolonged  observation 
strengthened  the  opinion  that  he  was  deficient  in  moral  under- 
standing?    A.  Yes,  sir. 

Q.  And  as  a  result  of  mental  defects  of  long  standing.  As  I 
understand  you,  Doctor,  that  was  the  only  conclusion  that  you 
were  led  to;   that  covered  the  case?    A.  Yes,  sir. 

Q.  "Have  not  observed    any  well-defined   symptoms  pointing 
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to  any  acute  mental  psychosis  or  rapidly  dementing  process  ?" 
A.  Yes. 

Q.  "  Rapidly  dementing  process;"  did  you  observe  any,  up  to 
that  time,  of  dementing  processes  at  all,  from  the  time  he  had 
come  in  there?  A.  When  he  was  sent  to  the  institution  at  first 
there  were  some  mental  conditions  that  caused  me  to  believe 
that  such  a  thing  might  have  been. 

Q.  Yes;  but  you  didn't  find  it  developed,  did  you?  A.  No, 
sir;    no. 

Q.  So  that  your  first  conclusion  on  the  evidence  then  before 
you  was  not  carried  out  by  the  later  evidence?     A.  Yes,  sir. 

Q.  Aside  from  the  observation  that  you  yourself  made  of  the 
patient  from  time  to  time,  did  you  get  reports  from  the  other 
employees  or  doctors  —     A.  I  did. 

Q.  —  concerning  the  acts  and  condition  of  the  defendant  from 
time  to  time?    A.  I  did. 

Q.  And  were  those  considered  by  you,  as  well  as  your  own 
observations,  in  making  up  your  conclusions?    A.  Yes,  sir. 

Q.  Then,  turning  to  April  17,  Doctor.  As  I  understood  you, 
you  then  were  of  the  opinion  —  have  you  found  it?     A.  Yes,  sir. 

Q.  In  the  second  paragraph,  first  sentence.    A.  This  is  March  17? 

Q.  Xo.  April.  March  17,  I  understood  you  were  away  and 
Dr.  Baker  made  that.     A.  Yes,  sir. 

Q.  So  that  I  now  ask  you  to  turn  to  April,  second  paragraph, 
at  the  beginning.  Do  I  understand  you  that  you  then  were  of 
the  opinion  that  there  had  been  no  important  change  in  this 
man's  physical  or  mental  condition  since  your  last  report  to  the 
Court?     A.  Yes,  sir. 

Q.  By  that,  did  you  mean  the  same  thing,  that  you  had  ob- 
served no  new  signs  tending  towards  insanity?     A.  I  did. 

Q.  And  is  there,  "  His  daily  life,  conversation,  actions  and 
correspondence  all  point  to  a  mental  defect,  but  recently  I  have 
not  observed  anything  that  would  lead  me  to  believe  he  is  suf- 
fering from  any  acute  mental  aberration;"  that  was  your  opin- 
ion, was  it  Doctor?    A.  Yes,  sir. 

Q.  That  was  in  April,  was  it?     A.  Yes,  sir. 

Q.  So  that  at  that  time  had  you  satisfied  yourself  that  he 
wasn't  suffering  from  any  acute  mental  aberration?  A.  That  was 
my  opinion  at  that  time. 

Q.  And  that  whatever  he  was  suffering  from  was  what  you 
might  call  chronic?     A.  Yes,  sir. 

Q.  Did  that  assist  you  in  arriving  at  a  conclusion,  also?  A. 
It  did. 
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Q.  That  the  prisoner  was  not  what  you  would  call  insane? 
A.  It  did. 

Mr.  Stapleton.  Are  you  going  to  ask  him  in  regard  to  the 
rest  of  that  April  report? 

Mr.  Swift.  I  understood  you  had  asked  him  about  the  rest 
of  it. 

Mr.  Callahan.     You  did,  Mr.  Stapleton. 

Mr.  Swift.  I  was  only  quoting  what  I  understood  you  hadn't 
repeated. 

Mr.  Stapleton.     Didn't  I  repeat  that  sentence? 

Mr.  Swift.     Perhaps  you  did. 

Mr.  Callahan.  But  you  read  it  very  lightly  and  quickly 
and  emphasized  the  last  part. 

Mr.  Swift.  I  thought  you  had  not.  I  won't  take  the  time 
of  the  jury  to  go  over  that  any  further. 

Mr.  Stapleton.     No.     I  mean  the  part  that  you  read. 

Mr.  Swift.  If  there  is  any  part  you  or  I  didn't  get  in  I  will 
be  glad  to  have  it  go  in.     Which  part  do  you  refer  to? 

Mr.  Stapleton.     All  right. 

Q.  Then,  turning  to  May  17,  Doctor,  if  you  please.  Do  you 
find  it?     A.  Yes,  sir. 

Q.  I  notice  that  you  then  were  of  the  opinion:  "I  am  unable 
at  this  time  to  add  anything  of  importance  to  my  last  report." 
Is  that  the  way  you  started  the  second  paragraph  in  that?  A. 
Yes,  sir. 

Q.  And  did  you  mean  at  that  time,  by  that  sentence,  the 
same  as  you  had  before?     A.  Yes,  sir. 

Q.  That  is,  nothing  definite  or  determinate  —  determining 
with  reference  to  insanity  had  been  discovered  by  you  or  —  A. 
Yes,  sir. 

Q.  —  or  reported  to  you?     A.  That  is  what  I  meant. 

Q.  And  then  you  say:  "Spencer  takes,  what  may  be  considered 
for  him,  a  normal  interest  in  life."    A.  Yes,  sir. 

Q.  That  showed,  didn't  it  Doctor,  a  steady  improvement  from 
the  time  he  had  come  into  the  hospital,  and  at  last  had  got  up 
to  his  normal  plane?     Is  that  right? 

Mr.  Stapleton.  Just  a  moment.  I  think  that  the  district 
attorney  ought  not  to  lead  this  witness,  in  view  of  what  can  be 
inferred  of  his  willingness  or  as  to  whether  he  is  adverse  to  either 
side. 

Mr.  Callahan.  I  propose  that  you  promote  my  friend  instead 
of  berating  him.     He  is  the  Attorney-General. 

Mr.  Stapleton.    I  beg  your  pardon.    The  Attorney-General  — 


TESTIMONY   OF  DR.   ALFRED   ELLIOTT.  595 

Mr.  Swift.  It  is  no  discredit  to  be  taken  for  you,  Mr.  Dis- 
trict Attorney. 

Mr.  Stapletox.     The  Attorney-General,  I  mean. 

The  Court.  This  examination  being  cross-examination,  I 
see  no  reason  why  these  questions  should  not  be  put.  Probably 
it  would  have  been  better,  if  these  reports  were  to  go  in,  to 
have  had  them  all  read  in  the  first  instance;  but  that  wasn't 
the  method  adopted,  and  so  I  suppose  that  each  side  has  a  right 
to  put  in  such  portions  of  the  report  as  they  desire  to. 

Mr.  Stapletox.  I  am  not  objecting  to  his  reading  portions 
of  the  report;  but  instead  of  asking  what  he  meant  by  them, 
he  is  asking  him:    "Did  you  mean  so  and  so  by  it?" 

The  Court.  That  is  a  leading  question,  but  it  seems  to  me 
clearly  permissible  in  view  of  the  fact  that  it  is  cross-examination. 

Mr.  Swift.  Really,  it  is  so  long  since  the  question  was  asked 
that  I  have  forgotten  the  question.  What  was  the  question,  Mr. 
Stenographer? 

Question  read  by  stenographer  as  follows:  — 

Q.  That  showed,  didn't  it  Doctor,  a  steady  improvement  from  the 
time  he  had  come  into  the  hospital  and  at  last  had  got  up  to  his  normal 
plane?    Is  that  right? 

Q.  What  is  your  answer,  Doctor?     A.  Yes,  sir. 

Q.  And  that  was  dated  May  17?    A.  May  17. 

Q.  Then  you  go  on  to  say :  "  He  plays  ball  and  other  games, 
sings,  talks  and  laughs  in  a  natural  way  and  is  not  abnormally 
depressed  or  excited.  There  has  been  no  mental  deterioration 
noted  since  coming  here  and  no  evidence  of  delusions  or  hal- 
lucinations which  modify  his  actions.  His  every-day  life  shows 
that  there  is  and  probably  always  has  been  a  deficiency  of.  moral 
understanding  which  manifests  itself  in  criminal  acts."  That 
leads  me  to  inquire  of  you,  Doctor,  what  was  the  course  of 
treatment,  or  course  of  conduct,  permitted  to  this  defendant 
when  he  was  there  at  Bridgewater?  You  speak  about  his  playing 
ball.  Were  they  allowed,  right  on  the  grounds,  to  play  ball? 
A.  Yes,  sir. 

Q.  Baseball?     A.  Baseball,  football  — 

Q.  Football?     A.  Football,  in  season. 

Q.  Hand  ball?    A.  Hand  ball. 

Q.  All  forms  of  games  and  Enjoyments,  recreations?     A.  Yes,  sir. 

Q.  And  were  they  allowed  to  play  cards  and  checkers,  too? 
A.  Yes,  sir. 
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Q.  Spoke  about  his  singing,  taking  part  in  concerts?  A.  Yes, 
sir,  he  did. 

Q.  Well,  then,  there  wasn't  very  much  restraint,  was  there, 
as  far  as  these  harmless  amusements  were  concerned?  A.  No, 
sir. 

Q.  Did  you  ever  know  of  his  being  kicked,  playing  football? 
A.  I  don't  recall  — 

Q.  Making  any  disturbance  about  that?  A.  I  don't  recall 
that  he  ever  reported  such.  There  may  be  something  in  my 
record  that  would  refresh  my  recollection  that  I  don't  recall 
at  the  present  time;   it  is  very  hard  to  recall  all  those  things  now. 

Q.  I  understand  that,  being  the  chief  officer  of  the  medical 
staff,  your  method  was  to  put  down  in  the  records  whatever 
occurred  and  that  you  don't  remember  the  details  of  any  par- 
ticular case;    that  right,  Doctor?    A.  That  is  correct. 

Q.  Then  having  found  in  May,  along  up  to  May  17,  that  he 
had  got  up  to  what  was  for  him  a  normal  life,  and  enjoyed 
football  and  all  that  and  the  other  that  is  there  testified  to,  we 
come  to  June  19,  and  you  started  off  in  the  second  paragraph 
of  that,  if  I  have  you  correctly:  "I  am  unable  at  this  time  to 
add  anything  new  to  my  former  reports  on  this  case."  Again, 
Doctor,  you  use  that  same  expression.     A.  Yes,  sir. 

Q.  Now,  having  found  him  practically  normal  for  him  in  May, 
meaning  that  there  was  no  change,  no  deterioration  and  no 
evidence  of  insanity  different  from  the  last  report?    A.  Yes,  sir. 

Q.  So  after  that  time  he  had  continued  in  practically  what 
seemed  to  you  his  normal  condition  without  any  of  those  tem- 
porary things  that  you  had  observed  prior  to  that  time?  A. 
Yes,  sir. 

Q.  You  then  found,  did  you  not,  that  he  was  "in  splendid 
physical  condition,  eats  and  sleeps  well,  does  some  little  work 
in  our  garden,  and  enters  with  zest  into  the  usual  amusements 
and  sports  of  the  hospital."  That  was  a  true  statement  of  the 
situation,  was  it?     A.  It  was  true. 

Q.  "  He  has  not  at  any  time  manifested  delusions  or  hal- 
lucinations, and  under  the  ordinary  precaution  and  restraint 
of  hospital  life  has  not  shown  suicidal  or  homicidal  tendencies." 
This  report  was  more  or  less  of  a  general  review  for  you,  wasn't 
it?     A.  Yes,  sir. 

Q.  You  say  here,  do  you,  that  he  only  had  the  ordinary  pre- 
cautions and  restraints  of  hospital  life?     A.  Yes,  sir. 

Q.  Nothing  about  his  conduct  required  any  extraordinary 
precaution  whatsoever,  that  right?     A.  That  is  right. 
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Q.  Then,  after  that  expression  of  opinion,  "during  the  nine 
months  he  has  been  under  observation  I  have  not  been  able  to 
find  evidence  that  his  crime" —  now,  what  do  you  mean  by  his 
crime?  A.  The  crime  for  which  he  was  indicted,  the  killing  of 
Miss  Blaekstone.- 

Q.  "Was  the  result  of  an  acute  mental  aberration,  but  it  is 
still  my  opinion  that  there  exists  in  this  man  a  defective  mental 
state  which  dates  from  birth  or  early  childhood,  and  manifests 
itself  in  a  weakness  of  the  morals  rather  than  the  intellectual 
sphere,  and  i9  associated  with  strong  criminal  tendencies."  Now, 
Doctor,  July  17  —  I  call  your  attention  to  the  report  made  to 
the  Court  July  17,  and  without  asking  you  a9  to  what  you  said, 
did  you  then  express  a  further  opinion  in  the  report  to  the  Chief 
Justice  of  the  Superior  Court?     A.  I  did. 

Q.  Referring  to  that  report,  Doctor,  I  want  to  ask  you  if 
you  were  then  of  this  opinion:  "After  observing  this  man  for 
ten  months,  I  have  to  report  that,  in  my  opinion,  he  is  sane 
and  has  never  been  legally  insane.  The  superintendent  and  the 
trustees  of  this  hospital  have  also  reported  that,  in  their  opinion, 
Spencer  is  sane  and  ought  to  be  returned  to  the  prison  from 
which  he  was  transferred.  In  our  interviews  with  this  man  from 
time  to  time  he  has  never  shown  evidence  of  delusions  or  hal- 
lucinations, and  has  never  intimated  the  existence  of  irresistible 
impulses  to  injure  any  one,  except  at  such  times  as  his  actions 
were  dominated  by  anger."  By  that  did  you  mean  insane  anger, 
or  anger  of  the  ordinary  man?     A.  The  ordinary  anger. 

Q.  '  Considering  our  record  of  this  case,  which  includes  his  pre- 
vious history  as  given  by  himself  and  members  of  his  family, 
I  do  not  find  that  at  any  time  in  his  life  he  was  in  mental  con- 
flict with  his  desire  to  do  wrong."  Just  what  did  that  mean,  — 
that  he  did  not  attempt  to  overcome  his  desires,  resist,  in  other 
words?     A.  Yes,  sir. 

Q.  Then,  when  he  felt  like  doing  something  that  was  wrong, 
instead  of  trying  not  to,  he  simply  went  right  ahead  and  did  it; 
is  that  what  you  mean  in  substance?    A.  Yes;  he  didn't. 

Q.  If  you  haven't  in  mind  the  sentence,  "I  do  not  find  that 
at  any  time  in  his  life  he  was  in  mental  conflict  with  his  desire 
to  do  wrong"?  A.  That  he  really  didn't  try  to  do  differently  or 
show  remorse  which  would  prove  that  he  had  tried  to  do  dif- 
ferently. 

Q.  "  As  he  says,  that  at  no  time  did  he  feel  anxious  to  lead 
a  different  life  until  he  was  arrested  and  confined  in  prison.  We 
also  notice  that  he  showed  deliberation  and  planning  in  arrang- 
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ing  for  and  carrying  out  his  crimes.  For  instance,  he  used  a 
black  muffler  instead  of  a  mask,  as  the  latter  might  be  con- 
sidered as  evidence  against  him  if  found  on  his  person.  Says 
he  never  carried  burglar  tools" — 

Mr.  Stapleton.  I  object  to  this  man's  conclusion.  I  suppose 
he  can  state  his  opinion,  and  I  suppose  he  can  state  what  his 
purpose  was,  so  far  as  his  report  shows  it  was  anything  of  the 
sort.     I  do  not  think  it  is  admissible. 

Q.  I  understood  —  I  may  be  wrong  —  that  these  things  he 
told  you  —  the  defendant.  For  instance,  you  say,  "  He  used  a 
black  muffler,"  etc.     A.  Yes,  and  corroborated  by  other  evidence. 

Mr.  Swift.  It  seems  to  me  that  it  is  part  of  the  report;  it 
is  his  opinion. 

The  Court.  It  seems  to  me  that  the  report  gives  the  opinion 
of  the  witness,  and  the  things  which  are  now  referred  to  are  the 
reasons  for  that  opinion. 

Mr.  Swift.  I  should  assume  so.  I  take  it,  therefore,  to  be 
competent. 

The  Court.     I  should  think  so. 

Q.  Then  to  go  back,  Doctor  —  "for  instance,  he  used  a  black 
muffler  instead  of  a  mask,  as  the  latter  might  be  considered  as 
evidence  against  him  if  found  on  his  person" — 

Mr.  Stapleton.  I  think  that  is  in  evidence.  I  don't  know 
that  it  ought  to  be  repeated  from  time  to  time,  to  give  it  an 
importance  over  all  the  other  evidence. 

The  Court.    I  think  it  has  been  in  evidence. 

Mr.  Swift.    I  simply  want  to  connect  it  up,  your  Honor. 

Q.  "Says  he  never  carried  burglar  tools  and  seldom  used 
force  to  enter  a  building.  He  also  wore  his  regular  shoes,  took 
them  off  before  entering  a  house,  and  replaced  them  after  leaving. 
Such  deliberate  planning  and  execution,  without  remorse  of  con- 
science or  a  struggle  to  overcome  his  desire  for  crime,  leads  me 
to  believe  that  his  crimes  were  not  due  to  an  irresistible  im- 
pulse or  obsession."  What  do  you  mean  by  obsession?  A.  Ob- 
session is  an  idea  that  is  not  assimilated  by  the  mind  as  in  a 
normal  person,  —  keeps  presenting  itself,  as  it  were. 

Q.  And  you  were  then  of  the  belief  that  the  crimes  were  not 
due  to  irresistible  impulse  or  that  of  obsession?     A.  Yes. 

Q.  "Again,  the  variety  of  crimes  he  admits  to,  —  viz.,  robbery, 
murder,  shooting  at  a  man,  carrying  concealed  weapons,  etc.,  do 
not,  to  my  mind,  point  to  mental  obsession" — you  will  note 
that  I  omitted  a  portion,  and  I  intended  so  to  do  by  agreement 
of  counsel.     A.  Yes. 
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Q.  And  in  finishing  the  report  I  will  also  change,  by  agree- 
ment of  counsel,  another  sentence,  which  you  will  observe:  "In 
connection  with  the  crime  for  which  he  is  at  present  held,  it 
is  of  importance  to  note  that  on  a  previous  occasion  patient 
fired  several  shots  at  a  man  because  the  man  said  something 
that  angered  Spencer.  In  considering  the  times  he  committed 
robbery" — you  will  notice  the  change  —  "we  do  not  find  that 
he  showed  remorse  or  a  struggle  against  such  deeds,  as  would 
be  expected  if  he  were  under  an  obsession.  It  seems  to  me  that 
his  crimes  have  been  for  gain,  revenge,  or  to  protect  himself 
when  overtaken  in  criminal  deeds,  and  were  not  the  result  of 
an  irresistible  impulse  or  obsession,  or  the  reaction  to  a  delusion 
or  hallucination,  or  the  result  of  some  acute  mental  aberration." 
Is  that  still  your  opinion  to-day,  Doctor?     A.  It  is. 

Q.  Have  you  heard  all  the  evidence  in  the  trial?    A.  I  have. 

Q.  And  have  you  observed  the  defendant's  conduct  during 
the  trial?     A.  I  have. 

Q.  Has  anything  that  you  have  heard  or  seen  caused  you  to 
change  your  opinion  as  there  expressed?     A.  No,  sir. 

Q.  Or  to  change  the  opinion  that  you  expressed  this  morning, 
that  at  the  time  when  Martha  Blackstone  was  shot  by  the  de- 
fendant that  he  knew  right  from  wrong,  that  he  knew  the  act 
was  wrong,  and  he  knew  the  penalty,  and  that  he  was  not  gov- 
erned by  an  irresistible  impulse  at  that  time?  A.  No;  nothing 
to  change  my  opinion. 

Q.  That  is,  you  have  now  taken  into  consideration  every- 
thing up  to  this  moment?    A.  Yes,  sir. 

Q.  My  brother  suggested,  or  rather  asked  you  this  morning, 
if  you  had  ever  threatened  this  defendant,  or  by  implication 
ever  intended  to  threaten  him  or  his  family  concerning  him. 
Did  anything  like  that  ever  take  place?     A.  Not  knowingly. 

Q.  Did  anything  like  that  ever  enter  into  your  mind,  that 
you  know  of?  A.  Not  knowingly.  I  might  have  cautioned  him 
at  times;  if  he  did  certain  things  he  would  be  restrained,  for 
instance. 

Q.  It  would  be  a  violation  of  the  rules  which  would  result 
in  disciplining  him,  for  a  violation  of  the  rules  of  the  institu- 
tion?    A.  Yes. 

Q.  What  I  mean  is,  did  you  feel  or  do  you  now  feel  any  defi- 
nite antagonism  to  this  defendant?     A.  No,,  sir. 

Q.  Was  Dr.  L.  Vernon  Briggs,  whom  my  friend  asked  about  — 
you  said  he  was  there  —  do  you  recall  when  that  was?  A.  I 
cannot  recall  the  date. 
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Q.  Can  you  ascertain  from  your  records?  A.  Very  near,  but 
probably  not  the  exact  date. 

Q.  Won't  you  ascertain  it,  if  you  can?  A.  I  do  not  think 
the  letter  I  was  looking  for  is  in  this  book  [referring  to  letter 
press  book]. 

Q.  Would  it  be  in  those  notes  which  you  have  furnished  me 
at  my  request?  A.  May  I  leave  the  stand  and  ask  my  assistant 
about  it? 

Mr.  Swift.  Have  you  any  memorandum,  Dr.  Baker,  by 
which  you  can  find  this  for  us? 

Dr.  Baker.     I  think  I  can  tell  if  I  can  have  the  letter-book. 

Mr.  Swift.  If  your  Honor  will  pardon  me.  I  would  like 
Dr.  Baker  to  look  at  this  to  see  if  he  can  fix  the  date. 

[The  letter-book  was  handed  to  Dr.  Baker  for  examination.] 

Q.  Dr.  Briggs  says  it  was  December  20  that  he  was  there; 
would  that  be  your  recollection?  A.  [Referring  to  letter-book.] 
I  think  it  is  probably  booked  under  Spencer's  name.  There  is 
the  letter  here  and  this  is  the  reply  I  made.  He  wrote  me  this 
letter  and  that  is  the  reply. 

Q.  Did  you  get  an  inquiry  from  Dr.  Briggs  of  November  30 
as  to  whether  he  could  come  there  or  not  and  see  Spencer?  A. 
I  did. 

Q.  When  did  you  reply  to  it?     A.  I  replied  December  2. 

Q.  Did  you  extend  him  an  invitation  to  come?    A.  I  did. 

Q.  Would  it  be  your  recollection  that  he  came  about  December 
20?    A.  I  should  say  in  the  vicinity  of  December  20. 

Q.  Counsel  for  the  defendant  has  asked  you  if  he  was  violent 
at  that  time  when  Dr.  Briggs  was  there,  and  you  said  you  did 
not  consider  him  violent  —  nervous.  Who  was  present  at  that 
interview  besides  yourself  and  Dr.  Briggs,  if  anybody?  A.  Dr. 
Besse,  I  believe. 

Q.  Was  there  any  officer  or  anybody  to  protect  you  there? 
A.  I  don't  think  so;  I  don't  recall  that  there  was.  I  don't 
think  there  was. 

Q.  Did  you  require  any  protection  at  that  interview?  A.  No, 
sir. 

Q.  What  did  you  mean  by  calling  the  defendant  nervous  at 
that  time?  A.  I  didn't  think  he  had  as  much  control  over  his  — 
his  talk  and  actions  —  as  he  did  many  times  when  I  talked 
with  him. 

Q.  Had  the  defendant  been  informed,  so  far  as  you  know, 
that  Dr.  Briggs  was  going  to  visit  him  there?     A.  I  do  not  know. 

Q.  You  don't  know  about  that.     He  has  manifested  —  the  de- 


TESTIMONY  OF  DR.  ALFRED  ELLIOTT.  601 

f endant  —  rather  a  hostility  toward  you  from  the  start,  hasn't 
he,  Doctor?     A.  Who  is  that? 

Q.  The  defendant.  You  spoke  of  him  one  month,  for  instance, 
when  he  wouldn't  speak  to  you  for  about  a  month.  A.  Yes;  yes, 
sir;  yes,  sir;   not  at  all  times. 

Q.  Oh,  no,  but  I  mean  from  time  to  time.  A.  From  time  to 
time. 

Q.  From  the  start.  Did  you  come  to  the  conclusion  with 
reference  to  some  matters  that  he  had  been  exaggerating,  in 
forming  your  conclusion  at  the  end?     A.  Yes,  sir. 

Q.  How  was  that  manifest  to  you,  Doctor?  A.  Mostly  by 
making  careful  investigations  into  the  reports  he  made  to  me  and 
to  other  parties. 

Q.  The  counsel  for  the  defense  asked  you  about  a  report  you 
made  June  30,  and  it  turned  out  to  be  a  report  to  the  superin- 
tendent and  trustees  of  the  State  Farm.  I  hand  you  that,  dated 
June  30,  and  ask  you  what  that  was;  was  that  the  report  — 
a  copy  of  the  report?     A.  Yes,  sir. 

Mr.  Swift.     I  offer  this,  your  Honor,  also. 

Q.  Were  the  opinions  as  expressed  to  them,  Doctor:  "After 
sufficient  observation  to  enable  me  to  determine  concerning  the 
sanity  of  Bertram  G.  Spencer,  I  have  to  report  that  in  my 
opinion  he  is  sane  and  never  has  been  legally  insane" — 

Mr.  Stapletox.     I  desire  to  object  to  that. 

Mr.  Swift.     I  have  not  finished  it  yet. 

Q.  [Continuing.]  —  "  and  therefore  advise  that  he  be  removed 
from  the  Bridgewater  State  Hospital"? 

Mr.  Stapletox.  I  desire  to  object  to  that  before  it  is  pro- 
nounced admissible. 

The  Court.     I  do  not  know  what  it  is.     What  is  that  letter? 

Mr.  Swift.  It  is  the  report,  your  Honor,  to  the  superintendent 
and  trustees  of  the  State  Farm  by  this  witness,  Alfred  Elliott, 
medical  director. 

The  Court.  Has  it  been  referred  to  by  the  counsel  for  the 
defense? 

Mr.  Swift.  My  learned  friend  asked  him  about  the  report 
dated  June  30,  1911. 

Mr.  Stapletox.  At  a  time  when  I  supposed  it  to  be  the 
only  report,  and  when  my  friend  said  there  was  a  report  which 
up  to  that  time  I  had  not  been  furnished  with.  I  made  no  refer- 
ence to  it. 

The  COURT.  Well,  this  report  is  not  competent  or  is  not  ad- 
missible unless  it  is  made  competent  by  some  references  in  the 
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examination  by  the  defendant's  counsel  to  it;  and  I  do  not  know 
whether  any  foundation  has  been  laid  with  reference  to  it  or 
not. 

Mr.  Stapleton.  I  asked  him  this  question,  if  your  Honor 
please:  At  a  time  when  I  knew  nothing  of  any  other  June  re- 
port, I  asked  him  why  he  held  his  June  report,  and  my  friend 
said  he  did  not.  I  have  made  no  further  reference  to  it  what- 
ever.    He  did  not  answer  the  question. 

The  Court.  There  was  one  question  put  by  counsel  for  the 
defendant  to  this  witness  which  was  evidently  an  extract  from 
the  paper  which  was  being  read,  and  I  had  in  mind  at  that 
time  to  ask  him  what  the  paper  was,  because  I  thought  a  ques- 
tion might  arise  with  reference  to  it  afterwards. 

Mr.  Swift.  I  think  that  was  this  same  report  which  my 
brother  stopped  reading  when  I  objected. 

The  Court.  Well,  I  cannot  rule  on  that  because  I  do  not 
know  what  the  record  says.  I  think  the  best  way  to  do  is  to 
let  the  matter  stand  for  the  present,  and  on  examination  of  the 
record,  if  it  appears  that  counsel  for  the  defendant  has  brought 
out  some  things  contained  in  that  report,  that  makes  it  all 
competent. 

Mr.  Swift.  It  may  be  admissible,  too,  your  Honor,  on  one 
or  two  other  grounds  which  I  will  state  briefly.  It  has  been 
brought  out  here  that  the  trustees  themselves  voted  —  brought 
out  by  my  learned  friend  —  that  the  trustees  passed  a  vote 
about  the  condition  of  the  defendant,  and  this  is  material  as 
leading  up  to  that.  It  is  also  admissible,  I  think,  as  an  admis- 
sion by  this  witness  contradicting  so  far  forth  concerning  his 
statements  now  that  he  was  a  mental  defective,  if  by  that  he  in- 
cludes, which  I  understand  he  does,  in  any  form,  insanity. 

Mr.  Stapleton.     He  says  he  did  not  include  insanity  in  that. 

The  Court.  The  only  ground  upon  which  it  seems  to  me 
that  report  is  competent  is  upon  the  ground  that  it  has  been 
made  so  by  some  reference  to  it  on  the  part  of  counsel  for  the 
defendant. 

Mr.  Swift.  Well,  without  offering  this  report,  then,  and  with- 
drawing the  offer  and  the  question,  I  would  like  to  ask  the 
doctor  if  on  June  30,  1911,  he  was  of  the  opinion  after  sufficient 
observation  [addressing  the  witness]  to  enable  you  to  determine 
concerning  the  sanity  of  Bertram  G.  Spencer,  that  in  your 
opinion  he  was  sane  and  had  never  been  legally  insane,  and 
therefore  it  was  your  opinion  that  he  should  be  removed  from  the 
Bridgewater  State  Hospital? 
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Mr.  Stapletox.     I  object  to  that. 

The  Court.    What  is  the  objection  to  it? 

Mr.  Stapletox.  It  contains  the  phrase  "legally  insane," 
which  your  Honor  has  heretofore  ruled  inadmissible  right 
along. 

Mr.  Callahan.  The  situation  is  the  same  as  it  was  yesterday, 
when  my  brother  insisted  on  getting  Dr.  Houston's  testimony 
before  the  commission  that  Spencer  was  irresponsible. 

Mr.  Stapletox.  He  did  not  use  the  expression  "legally  in- 
sane." 

Mr.  Callahan.  Xo,  but  he  used  the  expression  "irresponsi- 
ble." 

The  Court.  I  will  allow  that  question  to  be  put,  excluding 
the  word  "legally." 

Q.  Was  that  your  opinion,  Doctor,  leaving  out  the  word 
"legally"?  Perhaps  you  would  like  me  to  read  it  to  you  again? 
A.   Yes. 

Q.  Coming  to  that,  Doctor,  before  you  use  the  term  "legal 
insanity" — with  your  Honor's  permission  I  will  withdraw  that. 
Had  you  had  a  conference  at  my  request  with  the  learned  dis- 
trict attorney  of  Hampden  County  and  myself?    A.  I  had. 

Q.  In  the  office  of  the  Attorney-General  in  the  State  House? 
A.  I  had. 

Q.  And  was  that  after  your  report  of  June  19?  Shortly  after 
your  report  of  June  19  didn't  I  send  for  you,  Doctor?  A. 
Shortly  after  June  19. 

Q.  Did  I  then  or  did  the  learned  district  attorney  explain  to 
you  what  the  law  meant  by  legally  insane  —  the  definition  of 
knowledge  between  right  and  wrong  and  uncontrollable  impulse? 
A.  There  was  reference  made  to  it. 

Q.  Did  we  talk  it  over  in  that  way  and  make  plain  to  you  — 
A.  Yes,  sir. 

Q.  — what  we  understood  the  law  to  be  in  that  regard? 
A.   Yes,  sir. 

Q.  And  did  you  have  that  definition  in  mind  when  you  used 
this  term  "legally  insane"?     A.  I  did. 

Q.  Let  me  see  if  I  have  what  you  intended:  that  he  knew 
the  difference  between  right  and  wrong  at  the  time  the  act 
was  committed  —  of  that  particular  act  —  and  that  he  was 
not  then  impelled  or  governed  by  an  irresistible  impulse?  A. 
Yes. 

Mr.  Stapletox.  I  submit,  your  Honor,  in  view  of  the  facts 
which   the  Attorney-General  has  elicited  from  this  witness,  that 
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he  ought  not  longer  to  be  permitted  to  lead  him  or  to  cross- 
examine. 

The  Court.    Well,  there  is  no  question  pending  now. 

Q.  Then,  Doctor,  expressing  your  opinion  that  he  was  sane 
on  June  30,  1911,  that  he  had  never  been  legally  insane,  did  you 
have  in  mind  that  definition?     A.  I  had. 

Mr.  Swift.  Then  it  seems  to  me,  your  Honor,  that  is  com- 
petent with  that  explanation. 

Q.  In  your  opinion,  then,  on  June  30,  he  was  sane,  he  had 
never  been  legally  insane  as  defined  by  me,  and  therefore  that 
he  ought  to  be  removed  from  the  hospital? 

Mr.  Stapleton.    I  object,  your  Honor. 

The  Court.     What  is  the  objection? 

Mr.  Stapleton.  On  two  grounds:  the  use  of  the  words 
"legally  insane;"  and  I  object  to  any  further  leading  questions 
being  put  to  the  witness  by  the  Attorney-General. 

The  Court.  So  far  as  the  first  objection  is  concerned,  I  do 
not  think  the  word  "legally"  was  included  in  the  question. 

Mr.  Stapleton.  I  think  it  was,  unless  I  am  mistaken,  your 
Honor. 

Mr.  Swift.  I  think  I  said  legally  insane  within  the  defini- 
tion I  gave  him. 

The  Court.  If  that  is  intended  to  be  so  I  do  not  think  I 
should  admit  it. 

Mr.  Swift.     I  will  strike  out  the  word  "legally." 

The  Court.  I  have  already  said  I  would  admit  it  in  that 
form. 

Mr.  Swift.  And  to  relieve  my  brother  from  further  stress 
as  to  leading  questions,  I  would  like  to  say  that  I  am  all  through 
with  the  witness. 

The  Court.    Now  what  is  the  answer  to  the  question? 

Mr.  Swift.  I  think  he  had  already  answered  it.  It  stood 
with  the  word  "legally"  stricken  out  of  it. 

The  Court.    Very  well. 

Q.  Didn't  you  so  answer  it,  Doctor?     A.  I  did. 

Mr.  Stapleton.     I  object  on  the  ground  that  it  was  leading. 

Mr.  Swift.     I  submit  that  I  have  a  right  to  put  it. 

The  Court.  I  overrule  the  objection  on  the  ground  that  it  is 
leading,  because  it  seems  to  me  that  it  is  cross-examination,  Mr. 
Stapleton.     Have  you  some  questions  in  re-direct? 
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Rc-direct  Exa mination. 

Q.  (by  Mr.  Stapletox).  Doctor,  you  don't  define  a  high- 
grade  imbecile  as  one  who  has  an  acute  mental  psychosis,  do 
you? 

Mr.  Swift.  I  don't  think  I  opened  or  referred  to  this  in  any 
way,  your  Honor,  in  cross-examination.  If  I  did,  I  don't  object, 
but  I  don't  recall  anything  about  a  high-grade  imbecile. 

Mr.  Stapletox.     I  think  you  did. 

Mr.  Swift.  If  I  did,  I  am  perfectly  willing  to  have  it  gone 
into. 

Mr.  Stapletox.  My  friend  went  on  to  take  up  these  various 
reports  and  say  that  because  he  found  no  —  I  don't  want  to 
have  to  explain  the  purpose  of  every  interrogatory  in  advance, 
in  the  hearing  of  the  witness. 

The  Court.  I  think  he  referred  to  the  last  term,  but  not  to 
the  former.  If  so,  in  view  of  that,  he  may  answer  the  ques- 
tion. 

The  Witness.     I  didn't  get  the  question. 

Question  repeated  by  the  stenographer  as  follows :  — 

Doctor,  you  don't  define  a  high-grade  imbecile  as  one  who  has  an 
acute  mental  psychosis,  do  you? 

The  WITNESS.  I  don't  consider  high-grade  imbecility  as  acute 
mental  psychosis. 

Q.  But,  as  early  as  November,  did  you  come  to  the  conclu- 
sion that  this  defendant  might  be  an  imbecile?  Will  you  look 
at  the  copy  of  the  report,  if  you  so  desire?  A.  It  was  my  opin- 
ion at  that  time  that  he  was  mentally  defective. 

Mr.  Swift.     Was  mentally  defective? 

The  Witness.     Yes,  sir. 

Q.  Had  you  come  to  the  conclusion  that  he  was  an  imbecile, 
what  is  commonly  classed  as  an  imbecile?  A.  I  believe  he  was 
an  imbecile. 

Q.  Then  you  didn't  expect  at  that  time  the  development  of 
any  acute  psychoses?  A.  It  is  my  opinion  that  none  had  pre- 
senter! themselves.  I  wasn't  satisfied  that  any  had  presented 
themselves. 

Q.  That  was  as  early  as  November?  A.  November.  I  hadn't 
proved  that  there  was  any  —  any  other  acute  condition  de- 
veloping. 

Q.  Then,    as    early   as    December   you   reported    that   Spencer 
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took  practically  a  normal  interest  in  his  life  and  environments 
and  joined  in  the  different  games  and  amusements  of  the  hos- 
pital, did  you?    A.  Yes,  sir. 

Q.  So  that  the  fact  that  he  joined  in  games  or  amusements 
or  took  practically  a  normal  interest  in  life  would  not  have  led 
you  to  change  the  report  which  you  made  in  December? 

Mr.  Swift.    I  beg  your  Honor's  ruling  on  that  question. 

The  Court.     What  is  the  question? 

Question  read  by  stenographer  as  follows:  — 

Q.  So  that  the  fact  that  he  joined  in  games  or  amusements  or  took 
practically  a  normal  interest  in  life  would  not  have  led  you  to  change  the 
report  which  you  made  in  December? 

The  Court.     I  think  he  may  answer  that. 

The  Witness.  I  should  have  to  refresh  my  memory  on  the 
report  for  December,  in  reference  to  it. 

Q.  Have  you  copies  of  those  in  your  own  book,  Doctor?  A. 
I  think  so. 

Q.  You  may  look  at  them,  if  you  so  desire. 

Mr.  Swift.  I  may  be  in  error  about  this.  I  don't  want  to 
interfere  at  all  with  my  brother's  examination,  so  far  as  it  is 
competent;  but  my  recollection  is  that  he  put  in  such  of  these 
reports  and  such  evidence  as  he  desired  to  have  in  the  first 
place.  I  then,  in  cross-examining,  confined  myself  solely  to  the 
contents  of  the  report,  taking  up  some  specific  sentences.  As  I 
now  gather,  my  brother  proposes,  in  so  far  as  that  real  question 
—  as  regards  that  question,  he  is  again  going  over,  only  more 
minutely,  what  he  brought  out  in  his  direct  examination. 

Mr.  Stapleton.  I  think  not,  if  your  Honor  please.  I  think 
this  question  has  the  particular  purpose  not  to  repeat  what  was 
in  the  direct  examination;  but  your  Honor  will  doubtless  recall 
a  certain  part  of  the  cross-examination  which  makes  this  per- 
fectly proper. 

The  Court.  The  examination  of  this  witness  is  rather  pro- 
tracted, and  I  trust  that  it  may  be  finished  without  any  unnec- 
essary delay.  So  far  as  the  examination  upon  these  reports  is 
concerned,  it  is  very  difficult  for  me  to  rule  upon  these  questions 
as  they  arise,  when  they  refer  to  different  parts  of  the  report, 
because  I  haven't  them  before  me,  and  the  only  way  I  have  of 
basing  any  ruling  is  upon  what  I  can  remember  of  them  as  they 
are  referred  to  by  counsel  on  either  side. 

Mr.  Swift.     As  I  understand  it,  the  entire  reports,  up  to  and 


TESTIMONY  OF  DR.  ALFRED  ELLIOTT.  607 

including  the  May  report,  were  offered  by  the  learned  counsel 
for  the  defense. 

The  Court.  I  understood  they  were  all  offered  up  to  that 
point,  but  they  weren't  read  in  full,  and  so  —  but  only  portions 
of  them  referred  to  by  counsel  on  one  side  or  the  other. 

Mr.  Stapletox.  After  the  October  report,  and  possibly  one 
or  two  sentences  in  the  November  report,  when  I  found  my 
brother  picking  out  sentences,  I  did  not  read.  I  read  every 
report  in  full  up  to  the  June  report,  not  leaving  out  anything, 
that  I  can  recall.  My  brother  picked  up  some  parts  of  the  re- 
ports, but  still  he  told  me  to  go  into  that  now. 

The  Court.  If  counsel  for  the  defendant  says  it. is  a  matter 
which  he  did  not  refer  to,  I  should  be  inclined  to  let  it  be 
answered  at  this  time. 

Mr.  Swift.  All  right.  I  am  contented  with  that  ruling.  I 
thought  he  had  put  in  the  whole  report  and  covered  it. 

The  Court.  It  would  seem  as  if  both  sides  ought  to  have, 
by  this  time,  covered  all  they  desire  to  have. 

Mr.  Swift.  I  understood  my  friend  to  say  he  would  put  in 
the  December  report. 

Mr.  Stapletox.  This  witness  stated  that  the  reason  —  one 
of  the  reasons  why  he  came  to  the  conclusion  which  he  says  he 
came  to  in  later  reports  was  because  the  defendant  took  a  normal 
interest  in  life  and  played  games  and  amusements.  It  was  read 
from  the  June  report,  and  I  said  to  him:  "Was  that  because 
of  the  report,  you  believed  —  that  you  came  to  that  conclusion 
in  that  later  report?"     Your  Honor  will  doubtless  remember  it. 

Mr.  Swift.     As  expressed  in  that  report. 

The  Court.  Anyway,  without  discussing  it,  Mr.  Stapleton, 
I  say  and  rule  that  if  there  is  anything  which  you  haven't 
covered  and  which  hasn't  been  brought  out,  you  may  question 
him  about  it. 

Mr.  Swift.  I  don't  want  to  keep  objecting,  but  he  has  them 
all  there,  and  I  now  understand  from  the  November  report  he 
says  they  were  all  put  in,  in  full. 

Mr.  Stapletox.  I  am  not  asking  him,  if  your  Honor  please, 
for  that  part  of  the  report. 

Question  read  by  stenographer  as  follows:  — 

Q.  So  that  the  fact  that  he  joined  in  games  or  amusements  or  took 
practically  a  normal  interest  in  life  would  not  have  led  you  to  change  the 
report  which  you  made  in  December? 
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The  Court.    What  is  the  answer? 

The  Witness.  I  took  into  consideration  at  that  time  anything 
that  I  considered  had  a  bearing  on  the  case  and  that  had  a 
bearing  in  my  mind. 

Q.  So  that  in  consideration  of  that  —  the  consideration  of 
that  wouldn't  have  led  you  to  any  different  conclusions  than  you 
have  expressed  in  your  December  report? 

Mr.  Swift.     I  think  he  has  answered  that,  your  Honor. 

Mr.  Stapleton.     I  submit  that  he  hasn't,  your  Honor. 

The  Court.  He  may  answer.  Answer  the  questions  as 
promptly  as  possible,  Mr.  Witness. 

The  Witness.     Please  read  the  question  again. 

Question  read  by  stenographer  as  follows :  — 

Q.  So  that  the  fact  that  he  joined  in  games  or  amusements  or  took 
practically  a  normal  interest  in  life  would  not  have  led  you  to  change  the 
report  which  you  made  in  December? 

The  Witness.     Not  materially. 

Q.  Not  at  all,  would  it,  Doctor?  A.  It  would  assist  me  to 
the  belief  that  the  defendant  was  not  suffering  from  primary 
dementia,  the  disease  I  had  under  consideration  in  the  earlier 
months  of  my  reports. 

Q.  Didn't  you  know  that  that  was  so,  when  you  put  it  in 
your  report?  A.  I  believed  that  that  was  so.  My  reports  at 
that  time  were  not  final. 

Mr.  Stapleton.     I  ask  that  the  last  part  be  stricken  out. 

Mr.  Swift.  I  suppose  it  might  stand  in  explanation  of  the 
witness's  answer. 

The  Court.  The  last  part  is  not  responsive  and  may  be 
stricken  out. 

Q.  So  that  in  May  and  June  the  fact  that  he  then  took  what 
was  for  him  a  normal  interest  in  life  and  played  the  games  was 
nothing  new,  so  far  as  your  observation  of  him  was  concerned? 
A.  No,  nothing  new. 

Q.  But  had  done  that  before  since  the  winter?  A.  Yes,  sir, 
I  think  he  had  gradually  assumed  that  condition. 

Q.  And  I  believe  you  stated  to  me  this  morning  in  the  early 
part  of  your  direct  examination  that  it  wasn't  anything  unusual 
for  an  insane  person  to  become  quiet  and  orderly  to  a  degree 
when  confined  in  a  State  institution?     A.  Yes,  sir. 

Mr.  Swift.  I  think  that  he  has  covered  this,  may  it  please 
your  Honor. 
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The  Court.     If  lie  did,  it  isn't  necessary  to  state  it  again. 

Q.  Now,  you  said,  in  answer  to  a  question  of  the  Attorney- 
General  to  you  in  regard  to  your  July  report,  when  he  referred 
to  your  statement  that  the  defendant  used  a  black  muffler 
instead  of  a  mask,  that  you  learned  that  from  the  defendant? 
A.  He  told  me  that. 

Q.  And  you  mentioned  some  corroboration,  did  you?  A.  Yes, 
sir. 

Q.  What  corroboration  did  you  refer  to?  A.  What  I  had  in 
mind  at  that  time  was  an  officer  I  talked  with  from  Hampden 
County;  at  least,  I  don't  recall  what  his  name  is,  who  visited 
at  the  institution. 

Q.  When  was  that,  Doctor?     A.  I  can't  recall  the  date. 

Q.  Have  you  anything  in  your  records  which  will  show?  A. 
Xo,  sir. 

Q.  Was  it  after  your  June  report?  «f\.  No,  sir,  prior  to  the 
June  report. 

Q.  Was  it  after  your  May  report?  A.  I  believe  it  was  during 
the  winter  months,  but  I  can't  recall  which  month. 

Q.  Why  did  you  say  in  your  July  report,  "The  superintendent 
and  the  trustees  of  the  hospital  have  also  reported  on  the  case, 
and  in  their  opinion  Spencer  is  sane  and  ought  to  be  returned 
to  the  prison  from  which  he  was  transferred"?  A.  I  followed 
the  legal  form  laid  down  in  the  statutes  for  the  method  of  re- 
turning the  prisoners  to  — 

Q.  You  mean  that  in  June  you  followed  the  legal  form?  A. 
Probably  I  don't  understand  the  report  you  refer  to. 

Q.  In  the  July  report,  Doctor,  you  say,  "The  superintendent 
and  trustees  also  reported  that  in  their  opinion" —  A.  I  refer 
to  the  report  made  to  the  trustees  and  superintendent. 

Q.  You  are  referring  now  to  the  opinion  of  the  trustees  and 
the  superintendent  in  the  July  report,  are  you  not? 

Mr.  Swift.  I  don't  think  that  he  understands  you,  Brother 
Stapleton. 

Q.  Why  did  you  put  in  your  report,  Doctor,  the  statement 
that  the  superintendent  and  trustees  have  also  reported  that  in 
their  opinion  Spencer  is  sane  and  ought  to  be  returned  to  the 
prison  from  which  he  was  transferred? 

Mr.  Swift.  You  refer  to  the  report  where  he  reported  to  the 
Chief  Justice  July  17? 

Mr.  Stapleton.     Yes. 

The  Witness.  I  put  that  in  the  report  because  the  superin- 
tendent and  the  trustees  made  that  report. 
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Q.  Why  did  you  put  that  in  your  own  opinion  that  they  had 
reported  that?    A.  It  was  my  opinion  that  they  did. 

Q.  Did  you  consider  that  their  opinion  was  entitled  to  some 
weight  with  you  in  making  up  your  own  opinion?  A.  No, 
sir. 

Q.  Doctor,  what  is  an  obsession? 

Mr.  Callahan.    That  has  been  all  gone  through. 

The  Court.     He  has  defined  that  once. 

Mr.  Stapleton.     All  right. 

The  Court.  If  you  want  to  have  him  define  it  again,  I  think 
you  may. 

Q.  Who  was  the  officer  from  Springfield  that  talked  to  you 
in  regard  to  this  case?  A.  I  can't  recall  his  name;  I  under- 
stood he  was  a  sheriff,  or  a  deputy  sheriff;  I  can't  recall  his 
name. 

Q.  At  the  conference  •that  you  had  with  the  learned  district 
attorney  and  the  learned  Attorney-General  were  you  fur- 
nished with  any  evidence  in  regard  to  the  facts  of  this  homi- 
cide? A.  I  don't  recall  that  I  was  furnished  with  any  new 
evidence. 

Q.  How  long  did  this  conference  last?  A.  I  was  probably  in 
the  office  in  the  vicinity  of  an  hour,  but  there  were  many  other 
things  talked  about,  and  the  conference  was  only  a  compara- 
tively short  part  of  the  hour. 

Q.  You  said  you  took  your  law  from  them?  A.  I  beg  par- 
don? 

Q.  You  said  you  took  from  them  your  law?  A.  Legal  defi- 
nition. 

Q.  You  took  your  legal  definition?  A.  Definition  of  legal 
insanity. 

Q.  From  whom  did  you  take  the  ordinary  features  of  your 
reports?     A.  From  the  evidence  I  gathered  in  the  case. 

Q.  Then  your  last  report  was  based  more  upon  evidence  which 
you  gathered  in  the  case  than  upon  any  observation  of  the 
defendant?  A.  I  included  in  that  the  observation  and  the  evi- 
dence gathered;    I  included  them  altogether. 

Q.  You  stated  in  answer  to  my  learned  friend  that  what  you 
meant  by  the  expression  in  some  of  your  reports  such  as  that, 
"I  am  unable  to  add  anything  of  value  to  my  former  reports," 
you  stated  that  at  this  time  you  were  observing  that  Spencer 
was  not  developing  any  acute  symptoms,  and  that  the  result 
of  this  observation  was  what  led  you  to  make  the  final  sum- 
mary   which    you    made;    is   that   true?     A.  It   is    true    that    I 
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made  my  final  summary  from  all  the  evidence  that  I  was  able 
to  collect  during  the  time  he  was  in  the  hospital. 

Q.  Don't  you  consider  it  something  of  value,  or  something  of 
importance,  to  be  reported  to  the  Chief  Justice  that  you  come  to 
a  different  opinion  if  it  were  so?  A.  I  took  it  for  granted  that 
he  was  able  to  judge  from  my  reports.  I  consider  I  made  them 
quite  plain;  that  I  was  giving  him  the  evidence  I  found  from 
an  observation  of  the  case. 

Q.  You  said  that  you  found  upon  investigation  in  the  hospital 
that  Spencer  was  exaggerating  the  reports,  and  that  was  one  of 
the  things  which  led  you  to  change  your  opinion;  is  that  true? 
A.  It  is  true  to  a  degree,  that  it  led  me  to  believe  that  there 
was  a  degree  of  mental  defect  in  this  case. 

Q.  I  understood  you  to  say  that  you  believed  there  was  no 
mental  defect  because  he  was  exaggerating  the  report;  is  that 
true?     A.  That  there  was  no  mental  defect,  did  you  say? 

Q.  Well,  strike  that  out,  if  you  please.  I  understood  that 
you  were  led  to  your  final  conclusion  by  the  fact  that  you  found 
Spencer  was  exaggerating  reports  to  you. 

Mr.  Swift.  He  said  "exaggerating;"  I  don't  think  you  will 
find  it  was  the  report. 

The  Witness.  I  was  led  to  my  final  conclusion  from  all  the 
evidence. 

Q.  You  will  answer  that  question,  Doctor,  please. 

Q.  [Read  by  stenographer.]  A.  That  was  considered  when  I 
made  my  final  report. 

Q.  Then  you  mean  he  was  exaggerating  his  reports  of  his 
injuries  and  abuse  in  the  asylum?  A.  That  was  included  among 
the  exaggerations,  yes. 

Q.  And  because  he  was  doing  that  you  reported  him  insane? 
A.  Xo,  sir. 

Q.  Did  you  have  any  other  conference  with  the  district  at- 
torney or  the  Attorney-General  before  the  conference  at  the 
State  House?    A.  No,  sir. 

Q.  Did  you  write  yourself  or  compose,  or  did  somebody  else 
write  and  compose,  the  opinion  which  you  have  rendered  as  the 
opinion  of  July?     A.  I  composed  it.     The  typewriter  wrote  it. 

Mr.  Stapleton.     I  have  finished  with  the  witness. 

Re-cross-examination. 
Q.   (by  Mr.  Swift).     There  is  just  one  other  matter  that  I 
want  to  inquire  about.     You  said  in  answer  to  my  brother  that 
the  exaggerations  were  included  in  the  report.     Were  there  other 
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exaggerations?  Did  you  mean  that  when  you  included  that  in 
your  report?     A.  Yes,  I  think  there  were  other  exaggerations. 

Q.  Do  you  mean  exaggerated  conditions  or  exaggerations  by 
him  of  alleged  conditions?  A.  Exaggerations  by  him  of  the 
existing  conditions. 

Q.  You  made  up  your  mind  to  that,  did  you,  from  time  to 
time?     A.  Yes. 

Q.  You  mean  something  in  the  nature  of  shamming? 

Mr.  Stapleton.     I  did  not  catch  the  question. 

Mr.  Swift.    Something  in  the  nature  of  shamming? 

The  Witness.  I  think  there  were  times  when  there  were 
exaggerations  in  certain  fields  of  mental  activity. 

Q.  There  is  just  one  other  matter:  you  started  to  say  some- 
thing about  the  statute,  and  I  thought  counsel  for  the  de- 
fendant interrupted  you.  Was  this  the  situation,  —  that  the 
statute  required  the  board  of  trustees  to  pass  a  vote  before  a 
person  committed  to  your  care  for  observation  could  be  re- 
turned to  the  jail?     A.  Yes,  sir. 

Q.  And  then  you  reported  to  the  board,  as  the  board  required, 
and  the  board  passed  this  vote,  and  you  then  notified  the  Chief 
Justice  that  the  vote  was  passed?     A.  Yes. 

Q.  And  was  it  for  the  purpose  of  complying  with  the  statute 
that  you  did  that?     A.  Yes. 

Re-direct  Examination. 
Q.  (by  Mr.  Stapleton).    Hadn't  you,  previous  to  that  report, 
sent  the  Chief  Justice  a  copy  of  the  vote?     A.  Yes,  sir. 
Mr.  Swift.     Perhaps  your  record  will  show  that,  Doctor. 
The  Witness.    I  do  not  think  it  is  in  this  book. 
Mr.  Swift.     He  says  it  is  not  in  the  book. 
Mr.  Stapleton.    All  right,  Doctor.    That  is  all. 

The  following  conference  took  place  at  the  bench :  — 

Mr.  Stapleton.  Perhaps  it  would  be  better,  as  long  as  these 
have  gone  in  somewhat  in  piecemeal,  that  we  might  let  them  go 
in  with  the  exception  of  that  one,  which  is  the  report  of  the 
trustees. 

Mr.  Swift.  Yes,  I  withdrew  that.  You  can  change  that. 
This  report  was  read. 

The  Court.     Any  objection  to  that? 

Mr.  Swift.     No.     They  have  all  been  read. 

The  Court.    They  have  all  been  read,  yes. 
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Mr.  Stapleton.     I  want  that  vote  to  go  in. 
Mr.  Swift.     It  is  understood  that  we  are  to  put  in  the  type- 
written copy. 

Eugene  B.  Smith  —  sworn. 

Direct  Examination. 

Q.  (by  Mr.  Stapleton).  What  is  your  name,  please?  A. 
Eugene  B.  Smith. 

Q.  How  old  are  you?     A.  Thirty  last  June. 

Q.  Where  do  you  live,  Mr.  Smith?  A.  In  Lebanon,  Con- 
necticut. 

Q.  What  is  your  occupation?  A.  I  am  pastor  of  the  First 
Congregational  Church  there. 

Q.  Did  you  go  to  Bridgewater  at  some  time  to  visit  this 
defendant,  Bertram  G.  Spencer.     A.  Twice. 

Q.  When  was  that?  A.  The  first  time  was  a  year  ago  last 
October,  somewhere  I  should  think  between  the  15th  and  the 
20th  of  the  month,  about  that  time. 

Q.  And  the  second  time  — ■  A.  The  second  time  in  December, 
two  or  three  days  before  Christmas,  —  the  22d  of  December. 

Q.  How  did  you  find  him  on  those  visits?  I  don't  want  you 
to  express  any  opinion  on  his  mental  condition.  A.  I  remem- 
ber the  last  one  more  distinctly  than  the  former.  He  was  very 
much  excited  and  extremely  emotional. 

Q.  Did  you  have  any  ccnversation  with  Dr.  Elliott  on  either 
of  those  visits?     A.  I  think  on  the  latter  only;    I  am  not  sure. 

Q.  Do  you  recall  distinctly  whether  or  not  you  had  a  conversa- 
tion upon  one  of  the  visits?     A.  I  do. 

Q.  Will  you  state  what  the  conversation  was,  Mr.  Smith? 

Mr.  Swift.  Just  a  moment.  I  will  take  your  Honor's  ruling 
on  that.  I  understand  this  is  an  attempt  to  impeach  his  own 
witness. 

Mr.  Stapletox.  I  called  his  attention  to  the  time  and  place, 
may  it  please  your  Honor,  as  near  as  I  could.  He  said  he  re- 
membered the  visit  and  the  conversation. 

The  Court.  I  think  the  matter  was  sufficiently  brought  to 
the  attention  of  the  witness  to  make  it  competent,  to  show  the 
fact,  if  it  was  a  fact,  that  he  might,  —  not  for  the  purpose  of 
impeaching  his  witness,  but  for  the  purpose  of  showing  that 
the  previous  witness  made  different  statements  on  another  oc- 
casion. 

Mr.  Callahan.  If  I  might  suggest  to  your  Honor,  this  testi- 
mony is  no  evidence  on  the  facts  in  the  conversation. 
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Mr.  Stapleton.  I  do  not  offer  it  as  evidence  of  the  truth 
of  the  facts. 

The  Court.  It  is  the  only  evidence  so  far  as  it  may  affect 
the  credibility  of  the  last  witness. 

Q.  What  was  the  conversation,  Mr.  Smith?  A.  Why,  I  had 
been  talking  with  Spencer  at  the  previous  interview  then,  talking 
over  things  in  general,  and  he  had  been  telling  me  considerable 
as  to  the  persecution  — 

Q.  Never  mind  that.     A.  — and- such  things  — 

Q.  Never  mind  what  Spencer  told  you  now. 

Mr.  Swift.  I  understand  the  examination  should  be  directed 
to  the  thing  which  he  wishes  to  inquire  of  directly. 

The  Court.  He  should  be  asked  a  leading  question  bringing 
him  to  the  point  directly. 

The  Witness.    I  mean  to  reach  that  point. 

The  Court.     Will  you  read  the  question,  please? 

The  question  was  read  as  follows  by  the  stenographer :  — 
What  was  the  conversation,  Mr.  Smith? 

Mr.  Stapleton.  That  he  had  with  Dr.  Elliott  on  that  occa- 
sion. 

The  Witness.  Dr.  Elliott  told  me  that  the  conversation  — 
rather,  stories  —  that  Spencer  had  told  me  as  to  his  treatment 
about  the  conditions  in  the  institution,  while  Spencer  was  sin- 
cere and  honest  in  his  belief  that  they  were  perfectly  true,  that 
they  were,  nevertheless,  all  a  delusion. 

Mr.  Swift.  Now  that,  your  Honor,  was  not  the  remark  to 
which  my  brother  was  directing  his  attention  in  the  first  place. 

Mr.  Stapleton.     It  seems  to  me  it  is  competent,  your  Honor. 

Q.  What  was  said  in  that  conversation? 

Mr.  Callahan.  Wouldn't  you  just  as  soon  wait  until  the 
Court  rules? 

Mr.  Swift.     We  will  take  the  Court's  ruling  on  that. 

The  Court.     For  what  purpose  do  you  offer  this  evidence? 

Mr.  Stapleton.  It  seems  to  me  the  purpose  of  the  evidence 
is  that  it  is  distinctly  contradictory  to  what  was  said  by  the 
last  witness  upon  the  stand,  —  that  he  said  at  one  time,  in 
answer  to  one  of  the  last  questions  of  my  friend,  that  he  thought 
some  of  it  was  shamming.  He  said  another  time  he  didn't  think 
he  was  sincere.     It  distinctly  contradicts  that. 

Mr.  Swift.  Clearly,  your  Honor,  that  is  not  the  purpose  for 
which  it  was  admitted. 
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The  Court.  I  did  not  understand  that  the  previous  witness 
stated  that  on  all  occasions  he  was  shamming. 

Mr.  Swift.     He  certainly  did  not. 

The  Court.  But  I  understood  the  contrary  to  be  true,  — that 
he  testified  that  he  thought  on  certain  occasions  the  defendant 
believed  that  what  he  said  was  true.  What  you  asked  the  pre- 
vious witness  was  with  reference  to  a  conversation  which  he 
had  with  this  defendant  as  to  a  particular  matter,  which,  as  I 
remember  it  in  general,  was  to  the  effect  —  or  the  intimation 
was  that  this  witness  had  been  told  by  Dr.  Elliott  that  he  be- 
lieved the  defendant  to  be  insane. 

Mr.  Swift.  Suffering  from  paranoia,  your  Honor.  That  was 
the  specific  language. 

Mr.  Callahan.  Absolutely,  absolutely.  My  brother  even 
quoted  the  language. 

Q.  Will  you  state  so  much  of  the  conversation  as  relates  to 
any  opinion  that  Dr.  Elliott  expressed  in  regard  to  the  insanity 
of  this  defendant? 

Mr.  Swift.  Is  that  competent,  your  Honor?  Shouldn't  he 
by  leading  questions  come  right  down  —  "  Did  you  have  this 
conversation?  Was  this  expression  used?"  I  have  always  so 
understood  it. 

The  Court.  I  understand  that  that  is  the  proper  way  under 
the  circumstances;  although  this  is  your  own  witness  you  have 
a  right  to  bring  his  attention  directly  to  the  issue  which  you 
desire  to  prove  by  leading  questions. 

Q.  Did  Dr.  Elliott  say  to  you  upon  that  occasion  that  Spencer 
was  suffering  from  a  form  of  paranoia?  A.  I  asked  Dr.  Elliott 
if  that  was  a  fact  and  he  said  it  was. 

Q.  If  what  was  a  fact?  A.  I  said  to  Dr.  Elliott,  "Well,  Doc- 
tor, then  this  is  a  form  of  paranoia,  is  it  not?"  and  he  said, 
"Exactly,"  and  continued  to  explain  to  me  what  form  of  para- 
noia it  was. 

Q.  Did  you  say  anything  about  its  being  incurable  or  curable? 
A.  I  did;  I  turned  to  Dr.  Elliott  and  said,  "Well,  then,  Doctor, 
this  is  incurable,  is  it  not?" 

Q.  What  reply  did  he  make  to  that?  A.  He  replied,  "Abso- 
lutely, absolutely." 

Q.  Did  you  have  any  talk  with  him  about  letters  that  Spencer 
was  writing  —  about  annoying  letters?  A.  I  remember  that  as 
I  was  about  to  leave  the  institution,  and  was  expressing  our  fare- 
well greetings  at  the  door,  Dr.  Elliott  referred  to  the  fact  — 
I  can't  express  his  exact  language,  but  he  referred  to  the  fact 


616  TRIAL  OF  BERTRAM   G.  SPENCER. 

of  these  letters  that  were  being  written  and  regretted  the  fact 
of  these  letters. 

Q.  Did  he  say  anything  at  that  time  in  that  connection  in 
regard  to  his  sending  him  back  to  Springfield  for  trial?  A. 
Following  the  remark  as  to  his  regretting  concerning  the  letters 
he  said  that  either  he  or  the  institution,  I  don't  know  which, 
would  regret  very  much  to  have  to  send  him  back  to  stand  trial. 

Mr.  Stapleton.     You  may  inquire. 

Cross-examination. 

Q.  (by  Mr.  Swift).  I  understand  you,  Mr.  Smith,  to  say 
that  you  do  not  pretend  to  give  the  entire  conversation  or  the 
precise  language?  A.  Not  the  entire  conversation;  not  in  all 
respects  the  precise  language. 

Q.  Do  you  in  any  respect  give  us  the  precise  language  of  that 
conversation?     A.  I  think  so. 

Q.  And  at  which  time  was  this,  your  first  visit  or  your  second? 
A.  The  second  visit. 

Q.  You  don't  recall,  as  I  understand  you,  what  was  said  the 
first  visit?  A.  I  don't  remember  that  I  met  Dr.  Elliott  in  the 
first  visit. 

Q.  Then  you  only  saw  him  this  once?    A.  I  think  so. 

Q.  Did  you  hear  Dr.  Elliott  testify  to-day?  A.  I  did  a  part 
of  his  testimony,  not  all. 

Q.  Did  you  hear  him  testify  with  reference  to  conversation 
with  you?     A.  I  did. 

Q.  You  were  here  for  that  purpose,  were  you  not?  A.  No, 
sir. 

Q.  Have  you  been  in  the  room  here  during  the  trial?  A.  Yes, 
sir. 

Q.  Didn't  you  understand  that  the  witnesses  were  excluded 
that  were  not  allowed  by  special  order  of  the  Court  to  be  ad- 
mitted here  during  the  trial?     A.  Yes,  sir. 

Q.  Were  you  given  special  permission  to  sit  here?  A.  I  was, 
I  understood. 

Q.  Who  gave  you  the  special  permission?  A.  Judge  Crosby, 
I  believe,  excepted  —  made  a  ruling  at  the  beginning,  last 
Wednesday  morning. 

Q.  I  didn't  know  that.  So  that  you  have  been  hearing  all 
this  trial?     A.  A  part  of  it,  not  all. 

Q.  Well,  all  that  you  cared  to  hear;  all  that  you  cared  enough 
about  being  present  to  hear?     A.  Yes,  sir,  perhaps  so. 

Q.  Was   there   some   talk   when   the   doctor   talked   with   you 
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about  this  being  dementia  prrecox,  —  primary  dementia?  A.  I 
think  that  that  was  the  form  of  paranoia  that  Dr.  Elliott 
spoke  about;  he  continued  to  explain  to  me  one  of,  I  think, 
three  forms  —  I  am  not  sure  that  it  was  this,  but  I  think  it 
was. 

Q.  Three  forms  of  dementia  proecox?  A.  Three  forms  of 
paranoia. 

Q.  Of  paranoia;  all  right.  He  then  used  the  term  dementia 
prsecox?     A.  I  don't  remember  that  distinctly. 

Q.  Well,  I  understood  you  to  say  that  you  did  remember  that. 
A.  No,  sir. 

Q.  You  don't  remember  that?  A.  I  remember  that  he  ex- 
plained which  one  of  the  three  forms  it  was,  but  I  couldn't 
say  now  which  of  those  three  he  said. 

Q.  That  did  not  impress  you  specially,  which  one  of  the  three 
kinds?    A.  Xot  so  definitely  as  the  other  fact. 

Q.  Well,  did  you  have  some  general  information  at  that  time 
about  paranoia?  A.  I  have  studied  pathological  psychology  to 
some  degree. 

Q.  Pathological  psychology?  A.  And  abnormal  degenerate 
forms. 

Q.  Then  the  general  term  paranoia  interested  you  more  than 
the  particular  form  that  he  said  he  might  be  suffering  from? 
A.  I  think  that  may  be  so. 

Q.  You  didn't  care  for  the  specific  classification?  A.  I  didn't 
remember  it  at  the  time  quite  so  much. 

Q.  At  least,  it  didn't  make  enough  impression  on  your  mind  — 
A.  No,  sir,  not  so  much  as  the  other  word. 

Q.  You  won't  say,  will  you,  Mr.  Smith,  that  Dr.  Elliott  said 
in  substance  that  if  he  is  suffering  from  paranoia  it  is  incurable? 
A.  I  asked  him  if  it  was  incurable  and  he  replied,  "  Abso- 
lutely, absolutely." 

Q.  That  is,  the  paranoia  which  he  described  to  you  at  that 
time?  A.  The  paranoia  which  he  told  me  Spencer  was  suffering 
from . 

Q.  Yes,  which  he  then  thought  he  was  suffering  from?  A. 
Which  he  said  he  was  suffering  from. 

Q.  And  which  particular  kind  that  is  you  are  unable  to  tell 
us?     A.  I  couldn't  say  now. 

Q.  When  did  you  go  to  Lebanon,  Mr.  Smith?  A.  Well,  that 
depends  on  which  time  —  which  date  you  mean,  my  ordination 
or  my  being  there  previous  to  that. 

Q.  Oh,  did  you  use  to  live  there?     A.  No,  I  never  lived  there. 
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Q.  When  did  you  go  there  the  first  time?  A.  In  January  of 
1909. 

Q.  Oh,   yes.      And  have  you  lived  there  continuously   since? 

A.  Why,  I  have  lived  there  continuously  since  June  of  1909. 
Q.  When  were  you  ordained?     A.  The  10th  of  June,  1909. 

Q.  Are  you  the  pastor  of  the  Spencer  family?     A.  I  under- 
stand myself  so;   they  are  members  of  that  church. 
Q.  Then  you  are?     A.  Yes,  sir. 
Mr.  Swift.    Thank  you.    That  is  all. 

Dr.  Edward  B.  Lane  —  sworn. 
Direct  Examination. 
Q.   (by  Mr.   Stapleton).     What  is  your  name?     A.  Edward 

B.  Lane. 

Q.  And  your  occupation?     A.  Physician. 

Q.  Where  did  you  receive  your  medical  education,  Doctor? 
A.  Harvard  Medical  School. 

Q.  Where  do  you  live,  Doctor?    A.  Jamaica  Plain,  Boston. 

Q.  And  do  you  practice  there?     A.  I  do. 

Q.  After  you  finished  the  Harvard  Medical  School  did  you 
study  medicine  anywhere  else?     A.  I  did  not. 

Q.  Where  did  you  go?  A.  I  went  to  the  McLean  Hospital  — 
McLean  Asylum,  it  was  then  called  —  as  a  house  officer;  medical 
student. 

Q.  And  what  is  the  McLean  Asylum?  A.  It  is  a  department 
of  the  Massachusetts  General  Hospital  where  they  receive  in- 
sane patients. 

Q.  Did  you  devote  your  life  to  any  specialty  after  your  gradu- 
ation? A.  Since  that  time  my  practice  has  been  limited  to 
mental  and  nervous  troubles. 

Q.  How  long  did  you  stay  at  the  McLean  Hospital?  A.  Be- 
tween two  and  three  months. 

Q.  Were  there  many  patients  there,  Doctor?  A.  About  150, 
as  I  remember  it;    in  that  neighborhood. 

Q.  And  after  you  left  there  what  did  you  do?  A.  I  took  a 
position  as  assistant  physician  in  the  Boston  Insane  Hospital. 

Q.  And  how  long  were  you  there,  Doctor?  A.  I  was  there 
continuously  for  three  years  and  a  half. 

Q.  How  large  an  institution  was  it?  A.  At  that  time  it 
was  a  small  institution,  a  little  under  200  patients,  to  my 
memory. 

Q.  And    after    you    left    the    Boston    Insane    Hospital,    where 
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did  you  go,  Doctor?  A.  Northampton  State  Hospital,  in  this 
State. 

Q.  And  how  long  were  you  there?  A.  A  year  and  a  half, 
first  assistant  physician. 

Q.  And  is  that  a  hospital  for  the  care  of  the  insane?  A.  Care 
of  the  insane. 

Q.  Were  there  many  patients  there  at  that  time?  A.  I  think, 
something  over  400;    perhaps  four  or  five  hundred.* 

Q.  And  after  that,  where  did  you  go,  Doctor?  A.  I  went 
back  to  the  Boston  Insane  Hospital. 

Q.  And  what  did  you  do  there?  A.  I  was  the  resident  physi- 
cian at  one  department  of  the  hospital,  in  West  Roxbury,  the 
main  hospital  being  in  South  Boston. 

Q.  For  how  long  a  time?  A.  I  remained  there  from  1889 
to  1905  or  '06.  Sixteen  or  seventeen  years  and  a  half,  I 
think. 

Q.  Were  you  resident  physician  part  of  the  time?  A.  Resi- 
dent physician  under  the  superintendent  part  of  the  time,  and 
then  I  became  superintendent  of  the  hospital. 

Q.  When  did  you  become  superintendent?     A.  In  1895. 

Q.  And  after  you  left  there  in  1905,  where  did  you  —  what  did 
you  do?  A.  I  went  into  private  practice,  took  a  residence  in 
Wellesley,  consultation  work  in  mental  diseases,  wholly. 

Q.  And  did  you  afterwards  have  connection  with  other  insti- 
tutions for  the  insane?  A.  Yes.  Recently  —  a  member  of  the 
consulting  staff  of  physicians  for  the  Danvers  State  Hospital 
for  the  insane. 

Q.  And  have  you  for  some  time  been  connected  with  an 
institution  for  the  care  of  nervous  diseases,  known  as  the  Adams 
Nervine  Asylum?  A.  I  am.  I  have  been  resident  physician 
since  March,  1909,  I  think,  and  still  hold  that  position. 

Q.  And  have  you  been  engaged  in  teaching  of  mental  diseases, 
nervous  diseases?     A.   I  have. 

Q.  In  what  capacity,  and  where?  A.  I  was  instructor,  clinical 
instructor  in  nervous  diseases  at  the  Harvard  Medical  School 
for  six  years,  from  1897  to  1903.  From  1903  up  to  the  present 
time  I  have  been  professor  of  mental  diseases  at  Tuft's  College 
Medical  School. 

Q.  And  have  you  written  various  articles  with  reference  to 
mental  diseases,  for  medical  journals?  A.  I  have  written  some; 
yes,  sir. 

Q.  And  whether  you  belong  to  certain  medical  societies?  A. 
I  do. 
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Q.  Devoted  to  the  study  of  mental  and  nervous  diseases? 
A.  Yes. 

Q.  Does  your  private  practice  lead  you  to  examine  privately 
cases  of  mental  diseases  at  the  present  time?    A.  It  does. 

Q.  Do  you  do  any  work  for  any  public  board  or  commission 
at  the  present  time?  A.  I  have  done  some  of  the  work  for  the 
Massachusetts  State  Board  of  Charities,  the  division  of  Minor 
Wards;  and  I  have  examined  a  large  number  of  children  in  the 
last  year  —  I  should  say,  possibly,  between  60  and  80  children, 
with  reference  to  their  being  mentally  defective  or  feeble-minded. 
I  have  examined,  also,  for  more  than  five  years  the  juvenile 
delinquents  sent  me  by  the  justice  of  the  Juvenile  Court  of 
Suffolk  County. 

Q.  Have  you  testified  in  cases  in  court  with  reference  to 
insanity?     A.  I  have. 

Q.  How  many  times,  should  you  say?  A.  .Oh,  I  couldn't  tell. 
Of  course,  a  good  many  times,  committing  insane  patients,  and 
guardianship;  and  then,  on  trials,  wills  and  divorces  and  crim- 
inal cases,  and  so  forth.    It  has  been  a  great  many  times. 

Q.  Have  you  from  time  to  time  served  as  a  commission?  A. 
As  one  of  the  commission  in  several  cases,  yes.     Capital  cases. 

Q.  Have  you  made  an  examination  of  the  defendant  in  this 
case,  Doctor?    A.  I  have. 

Q.  When  did  you  make  that  examination?  A.  I  made  two. 
I  have  my  notes.     I  made  the  first  one  the  5th  of  September,  1910. 

Q.  And  did  you  make  an  examination  since  that  time?  A. 
And  I  made  another  one  this  year,  the  fourteenth  day  of  Octo- 
ber, this  last  October. 

Q.  Have  you  sat  in  court  here  and  heard  the  testimony  in 
this  case,  Doctor?    A.  I  have. 

Q.  Now,  taking  into  consideration  and  assuming  to  be  true 
the  testimony  which  you  have  heard  in  regard  to  family  history, 
the  environment  and  education  of  this  defendant,  his  outbreaks 
of  rage,  of  temper,  various  delinquencies  to  which  he  has  con- 
fessed and  in  evidence,  his  subsequent  conduct  and  your  own 
observation,  have  you  come  to  any  conclusion  as  to  his  mental 
condition  at  the  time  of  the  commission  of  the  crime  with  which 
he  is  charged? 

Mr.  Swift.  Just  one  moment.  .1  understand  that  includes  a 
request  for  the  result  or  depends  upon  the  doctor's  examination. 
That  has  not  been  given  us  and  I  don't  know  what  it  is.  And 
also  what  he  has  confessed.  I  don't  know  whether  that  means 
to  the  doctor  or  not. 
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Mr.  Stapletox.     I  mean,  in  evidence. 

Mr.  Swift.  If  that  question  includes  the  examination  or  the 
result  of  it  which  the  doctor  made,  it  seems  to  me  the  examina- 
tion should  be  stated. 

The  Court.    I  think  that  is  a  matter  of  cross-examination. 

Mr.  Swift.  Well,  as  I  understand  it,  your  Honor,  it  is  some- 
thing not  at  all  in  evidence.     It  has  not  been  testified  to. 

The  Court.     I  didn't  understand  your  suggestion. 

Mr.  Swift.  I  understand  it  is  not  in  evidence  before  the 
jury  in  any  possible  way.  It  hasn't  been  testified  to  by  any- 
body else,  as  appears,  and  if  it  takes  into  consideration  his 
examination,  it  ought  to  particularly  appear  to  the  jury  what  ex- 
amination he  made,  what  he  found,  if  it  is  to  be  testified  to. 

The  Court.  I  think  it  is  sufficient  if  he  says  that  he  examined 
the  defendant.  The  character  and  extent  of  his  examination  is 
a  matter  of  cross-examination  unless  the  defendant  sees  fit  to 
put  it  in. 

Mr.  Swift.  Very  well.  I  am  bound,  of  course,  by  your 
Honor's    ruling. 

Q.  What  do  you  say  to  that,  Doctor?     A.  I  have. 

Q.  What  is  your  opinion?  A.  That  he  is  insane;  that  he  was 
insane. 

Q.  Doctor,  taking  into  consideration  the  heredity  as  you  have 
heard  it  given  in  evidence,  and  assuming  it  to  be  true,  what  do 
you  say  in  regard  to  it  as  a  predisposing  cause  of  mental  de- 
ficiency or  insanity?     A.  I  feel  that  it  is  a  predisposing  cause. 

Q.  Now,  Doctor,  you  say  that  he  is  insane.  What  do  you 
say  — 

Mr.  Swift.     He  said  he  was  insane. 

Q.  That  he  was  insane.  What  do  you  say  as  to  whether  or 
not,  by  reason  of  insanity,  he  was  unable  to  refrain  from  doing 
the  act  with  which  he  stands  charged?     A.  That  is  my  opinion. 

Q.  What  is  your  opinion?  A.  That  he  was  unable  to  refrain; 
that  he  had  not  sufficient  self-control  to  refrain  from  his  acts. 

Q.  What  do  you  say  as  to  whether  he  understood  the  nature 
and  consequences  of  his  act?     A.  It  seems  to  me  that  he  did  not. 

Cross-examination. 

Q.  (by  Mr.  Swift).  Did  you  state,  Doctor,  all  the  qualifica- 
tions that  you  have  as  an  expert,  in  answer  to  the  questions  of 
my  learned  friend?     A.  I  think  so. 

Q.  All  that  you  could  think  of?  That  right?  I  observe  that 
you   didn't   state   how   many   articles   you   had   written   for   the 
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different  magazines;  can  you  give  us  any  idea  about  that?  A. 
Oh,  I  published  ten  or  twelve.  I  have  written  a  good  many 
papers  for  societies  that  I  never  published. 

Q.  Of  course  the  time  that  you  took  in  writing  articles  was 
taken  away  from  the  examination  of  patients,  wasn't  it?  A. 
No,  sir. 

Q.  You  examined  patients  and  wrote  articles  at  the  same  time? 
A.  Not  the  same  moment,  no,  sir. 

Q.  So  far  it  took  your  time  away  from  the  active  considera- 
tion of  cases,  didn't  it?  A.  That  moment  I  couldn't  be  consid- 
ering cases.  I  could  not  have  considered  cases  at  that  time,  no, 
sir. 

Q.  Well,  you  say  that  you  testified  in  will  cases,  divorce  cases, 
criminal  cases?     A.  Yes,  sir. 

Q.  Spent  a  large  part  of  your  time  testifying  in  court?  A. 
No,  sir. 

Q.  Well,  how  many  divorce  cases  have  you  testified  in?  A. 
Where  there  was  a  question  of  insanity  for  annulment;  I  have 
testified  in  two  or  three  cases  possibly. 

Q.  Have  you  testified  in  divorce  cases  for  other  causes?  A. 
No,  only  in  connection  with  cases  in  which  the  question  was  one 
of  insanity. 

Q.  Testified  in  three  or  four  divorce  cases?     A.  Yes,  sir. 

Q.  How  many  will  cases  have  you  testified  in,  Doctor?  A. 
I  don't  know;   perhaps  a  dozen  or  more. 

Q.  At  least  a  dozen.     A.  I  think  so;    I  have  never  counted. 

Q.  Well,  I  assumed  that,  inasmuch  as  those  have  been  men- 
tioned as  a  part  of  your  qualifications  you  have  kept  some  track 
of  it.     A.  I  meant  that  I  was  not  always  in  capital  cases. 

Q.  You  have  testified  in  other  criminal  cases  besides  capital 
cases?     A.  I  don't  recall  at  this  moment  that  I  have. 

Q.  Didn't  you  say  that?  A.  I  didn't  mean  to  answer  that 
way. 

Q.  You  didn't  mean  that?     A.  No,  sir. 

Q.  At  the  McLean  Hospital  do  you  have  the  care  of  the 
criminal  insane  there?  Did  they  when  you  were  there?  A.  Not 
especially,  no,  sir.  I  don't  know  but  there  may  have  been  a 
criminally  insane  person  there,  but  that  is  not  their  specialty. 

Q.  The  Boston  Insane  Hospital,  is  that  a  hospital  for  the 
care  of  the  criminal  insane?  A.  Not  especially;  we  always  had 
a  few. 

Q.  I  mean  it  wasn't  a  place  where  those  charged  with  crime 
and  were  considered  criminally  insane  were  cared  for?     A.  When 


TESTIMONY   OF  DR.    EDWARD   B.    LANE.  623 

I  was  there  there  was  no  hospital  for  the  criminally  insane  in 
Massachusetts,  and  we  had  our  share  of  them. 

Q.  How  many  criminally  insane  should  you  say,  while  you 
were  in  the  Boston  Insane  Hospital  the  first'  time,  came  under 
your  observation?  A.  I  haven't  any  statistics.  I  was  not  only 
physician  to  the  Boston  Hospital  for  the  Insane,  but  to  the  house 
of  correction  for  Suffolk  County  at  the  same  time.  I  was  doing 
for  two  years  medical  work  in  the  house  of  correction  for  Suffolk 
County,  and  that  averaged  750  prisoners.  I  did  see  some  cases 
of  insanity,  and  a  great  many  prisoners  at  the  house  of  correc- 
tion for  two  months  or  more. 

Q.  That  was  one  qualification  that  you  omitted,  wasn't  it? 
A.  I  don't  know. 

Q.  And  the  Northampton  Hospital,  when  you  went  to  North- 
ampton, when  was  that?     A.   1888. 

Q.  Was  that  a  place  where  the  criminally  insane  were  sent? 
A.  Yes,  sir. 

Q.  How  many  were  there  in  the  asylum  at  that  time  who  were 
criminally  insane?     A.  I  couldn't  estimate;    there  were  a  few. 

Q.  Then  you  came  back  to  the  Boston  Insane  Hospital,  and 
has  that. become  a  place  for  the  criminally  insane?     A.  No,  sir. 

Q.  Has  it  ever  been?  A.  Not  especially,  no,  sir.  I  say  that 
they  have  an  insane  hospital  and  it  has  some  criminals  there. 

Q.  The  idea  is  rather  to  keep  them  out  of  the  Boston  Insane 
Hospital  than  to  take  them?     A.  It  is  now. 

Q.  Has  been  for  how  long?    A.  Since  Bridgewater  was  opened. 

Q.  Can't  you  give  us  the  date?     A.  No,  I  can't. 

Q.  Weren't  you  connected  with  the  Boston  institution  from 
1885  to  how  long?     A.   1905. 

Q.  And  in  that  ten  years  can't  you  tell  us  when  the  insane 
were  sent  to  Bridgewater?  A.  They  were  not  removed  from  that 
hospital  in  any  numbers  to  go  there. 

Q.  Can  you  recall  when  they  ceased  sending  them  to  the 
Boston  hospital  and  sent  them  to  Bridgewater?  A.  No,  I 
cannot. 

Q.  Now,  the  present  hospital  in  which  you  are  in  charge  is 
what?    A.  The  Adams  Nervine. 

Q.  That  is  at  Jamaica  Plain?     A.  That  is  at  Jamaica  Plain. 

Q.  That  a  large  hospital?     A.  No,  sir. 

Q.  How  many  patients  do  you  have  there?     A.  About  50. 

Q.  Do  you  take  the  insane  at  your  hospital?     A.  Never. 

Q.  You  don't  take  insane  there  at  all?     A.  No,  sir. 

Q.  So  that  during   the  last  couple  of  years  your  energy  has 
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been  directed  more  particularly  to  the  care  of  the  nervous 
rather  than  the  insane?  A.  I  have  other  practice  outside;  I 
see  insane  cases  in  consultation  very  often. 

Q.  I  am  coming  to  that.  A.  I  beg  your  pardon!  I  thought 
you  said  except  two  years  I  have  been  there. 

Q.  I  mean  with  reference  to  the  Adams,  I  suppose  you  are 
consulted  in  a  way?  A.  I  see  other  cases;  I  get  a  great  many 
applications  for  patients  I  have  to  examine  to  determine  whether 
they  are  insane  or  not. 

Q.  You  don't  take  them?     A.  Don't  take  them. 

Q.  Your  examination  September  5,  1910,  was  the  first  exam- 
ination that  you  had  made  of  the  defendant,  wasn't  it?  A. 
Yes,  sir. 

Q.  And  where  was  the  examination  made?  A.  In  the  York 
Street  jail. 

Q.  In  Springfield?     A.  In  Springfield. 

Q.  Was  there  anybody  else  present  during  that  examination? 
A.  No,  sir. 

Q.  At  whose  request  did  you  make  the  examination?  A. 
Mr.  Stapleton's,  counsel  for  the  defendant. 

Q.  About  how  long  a  time  did  you  spend  on  that  examination? 
A.  As  I  remember  it,  about  an  hour  or  an  hour  and  a  half. 

Q.  Did  that  include  a  physical  examination  or  only  a  mental 
examination?  A.  Chiefly  mental  examination.  I  didn't  make 
a  thorough  physical  examination. 

Q.  You  didn't  make  a  thorough  physical  examination?  A. 
No,  sir. 

Q.  Why  didn't  you  make  a  thorough  physical  examination? 
A.  Because  —  I  came  to  make  an  examination  of  his  mental 
condition  —  I  didn't  consider  it  necessary. 

Q.  You  didn't  consider  a  physical  examination  necessary  to 
make  up  your  mind  as  to  what  his  mental  condition  was?  A. 
I  saw  no  reason  for  making  a  physical  examination. 

Q.  Then  I  understand  your  examination  consisted  of  talking 
with  him?    A.  Yes,  and  in  testing  the  reflexes. 

Q.  What  do  you  mean  by  testing  the  reflexes?  A.  To  see  the 
condition  of  the  nerves,  —  made  an  examination  of  the  nervous 
system  and  also  tested  his  eyes,  —  tested  his  eyes  and  pupils, 
and  also  tested  the  knee  jerks,  I  suppose. 

Q.  You  say  "I  suppose."  I  am  asking  you,  Doctor,  for  your 
recollection.  A.  That  is  my  recollection.  I  think  I  must  have 
done  that. 

Q.  You  made  a  test  for  the  reflexes  of  his  eyes?     A.  Yes,  sir. 
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Q.  In  the  cell  there?     A.  No,  I  didn't  see  him  in  the  cell. 

Q.  You  saw  him  where?  A.  I  think  they  call  it  the  hospital; 
it  was  a  small  room  with  a  bed  in  it. 

Q.  Was  that  some  special  test?    A.  What  is  that? 

Q.  Was  that  some  special  test,  for  the  reflexes  of  his  eyes, 
the  reaction  of  his  eyes?  A.  The  ordinary  light  test,  that  is 
all. 

Q.  What  was  the  test  that  you  gave  him?  A.  To  see  whether 
the  pupils  reacted,  whether  they  were  even,  and  whether  they 
reacted  to  light. 

Q.  What  do  you  mean  by  reacting  to  light?  A.  Contracted 
when  struck  by  the  light. 

Q.  You  mean  when  the  light  struck  his  eyes?  A.  Yes.  I 
turned  him  to  the  window,  and  then  turned  him  away. 

Q.  To  see  whether  they  reacted?     A.  Yes. 

Q.  Did  they  react?     A.  Yes,  they  did. 

Q.  This  knee  jerk  business,  what  is  that?  A.  Tapping  the 
tendon  at  the  kneecap  to  see  whether  the  muscle  reacts. 

Q.  [Illustrating.]  You  mean  if  you  hit  him  there,  above  the 
knee,  and  you  hit  the  right  spot,  the  leg  comes  up  like  that,  — 
is  that  what  you  mean?    A.  Yes. 

Q.  Did  it  react?     A.  It  reacted  all  right. 

Q.  Did  that  seem  to  be  of  any  value  when  you  got  the  test 
made?     A.  Yes,  sir. 

Q.  Of  what  value  did  you  consider  it?  A.  As  showing  he  was 
not  suffering  from  some  organic  nervous  disease  that  we  might 
look  for. 

Q.  Did  that  show  that  he  suffered  from  any  disease?  A. 
Did  not;  they  were  normal;    they  didn't  show  anything. 

Q.  They  were  normal?     A.  Normal,  yes. 

Q.  By  organic  nervous  disease  you  mean  what?  A.  I  mean 
possibly  general  paralysis  or  chronic  alcoholism,  something  of 
that  sort,  —  neuritis. 

Q.  Any  of  the  nervous  organic  diseases,  —  he  was  free  from 
them?     A.  Some  of  them,  yes. 

Q.  The  knee  jerk  was  normal,  if  I  understand  you,  —  I  want 
to  get  it  right,  —  and  the  eye  reaction  was  normal?     A.  Yes. 

Q.  Did  you  make  any  other  physical  tests  at  that  time,  Doctor? 
A.  I  think  I  tried  to  see  whether  he  could  stand  still  with  his 
eyes  closed. 

Q.  And  that  is  a  test  for  what?  A.  That  is  a  test  for  the  con- 
trol of  the  muscles,  —  perfect  control. 

Q.  What  was  the  result  of  that?     A.  Not  very  good. 
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Q.  What  do  you  mean  by  that?     A.  He  swayed  quite  a  little. 

Q.  He  shut  his  eyes,  you  mean?  A.  Yes,  he  did  that;  that 
is  right. 

Q.  You  find  that  pretty  common  in  the  examination  of 
people  don't  you?  A.  Well,  it  doesn't  mean  very  much,  only 
it  shows  a  certain  condition  ■ — 

Q.  A  great  many  people  that  have  never  been  in  the  insane 
asylum,  when  they  shut  their  eyes  and  do  that  will  sway,  won't 
they?     A.  Certainly. 

Q.  Even  more  than  he  did?     A.  Yes. 

Q.  You  say  that  was  not  of  very  much  significance?  A.  No, 
sir. 

Q.  Was  there  any  other  physical  test  that  you  made?  A.  Yes; 
I  tried  to  see  how  he  controlled  his  muscles;  we  asked  him  to 
touch  his  nose,  on  closing  his  eyes,  with  his  finger,  quickly. 

Q.  By  the  way,  did  you  take  any  notes  of  this,  Doctor?  A. 
I  don't  know.  If  you  will  excuse  me  I  will  see  —  yes,  I  made 
some  notes;    yes. 

Q.  Do  you  find  by  looking  at  those  that  you  also  had  him 
touch  his  nose?     A.  Yes. 

Q.  Could  he  find  his  nose?  A.  He  made  an  error  about  two 
inches  to  the  left,  —  one  inch  to  the  left  of  the  right  and  two 
inches  to  the  right  of  the  left-hand  side. 

Q.  Did  that  indicate  anything  valuable  to  you?  A.  Not  very, 
not  very  significant.  It  showed  he  was  not  perfectly  tuned  up, 
so  to  speak. 

Q.  You  mean  his  nerves?  A.  He  didn't  get  perfect  control,  — 
accurately;    he  did  it  a  little  bit  imperfectly. 

Q.  You  find  that  in  a  great  many  people  who  are  not  insane? 
A.  Well,  no. 

Q.  That  happens  in  certain  people  who  have  not  control  of 
the  nerves  or  nervous  system?    A.  The  muscles. 

Q.  Is  it  the  muscles  or  the  nerves,  Doctor?  I  am  pretty  green 
at  this  business.     A.  Both;    there  are  both  nerves  and  muscles. 

Q.  That  was  no  indication  in  itself  that  there  was  any  condi- 
tion of  insanity,  —  that  test  alone?     A.  No. 

Q.  Or  any  one  of  those  dozen  tests?     A.  No,  sir. 

Q.  Or  all  of  them  put  together?     A.  No,  sir;  I  don't  expect  that. 

Q.  Well,  does  that  include  all  the  physical  examination  which 
you  made?    A.  So  far  as  I  remember  it,  it  does. 

Q.  So  far  as  concerns  anything  which  you  did?    A.  Yes. 

Q.  Then  the  rest  of  the  examination  consisted,  did  it  not, 
in  talking?     A.  Talking  with  him  and  hearing  what  he  said. 
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Q.  Did  you  take  what  he  said  to  be  true  in  all  particulars  in 
coming  to  your  conclusion  at  that  time?  A.  For  the  greater 
part  I  did,  yes. 

Q.  May  I  ask  you  if  at  that  time  you  did  come  to  a  definite 
conclusion,  on  that  one  examination?     A.  I  did  not,  no,  sir. 

Q.  You  were  still  left  in  the  air,  so  to  speak?  A.  Yes,  sir. 
Of  course  I  had  had  —  I  did  not  make  a  positive  opinion. 
Positive  conclusion,  perhaps  I  ought  to  say. 

Q.  That  is,  you  felt  that  you  did  not  really  want  to  come  to  a 
definite  conclusion  without  you  had  more  chances  for  observa- 
tion or  evidence?    A.  That  is  it. 

Q.  Or  watched  the  prisoner  longer?     A.  No,  sir. 

Q.  And  yet  you  say  you  didn't  examine  him  again  until 
October,  a  year  after?     A    Yes,  sir. 

Q.  Thirteen  months  after?     A.  Yes,  sir. 

Q.  Did  you  appear  at  the  first  hearing?     A.  No,  sir. 

Q.  Did  you  go  into  his  heredity  at  that  time  pretty  care- 
fully, Doctor?     A.  Only  as  he  told  it  to  me. 

Q.  Well,  what  of  his  ancestors  did  he  give  you  as  having  been 
affected  mentally?  A.  I  shall  have  to  —  I  ought  to  modify 
that.     I  was  told  of  his  heredity  at  that  time. 

Q.  Oh,  you  didn't  get  it  from  him?  A.  I  got  it  from  him,  but 
I  got  more  detailed  information  at  the  time  — 

Q.  Whom  did  you  get  that  from?     A.  From  Mr.  Stapleton. 

Q.  Oh,  Mr.  Stapleton  gave  it  to  you?     A.  Yes,  sir. 

Q.  When  did  he  give  it  to  you?     A.  Before  I  saw  him. 

Q.  Well,  then  you  had  his  heredity  before  you  saw  him.  A.  I 
think  I  did.  I  won't  be  positive.  I  got  it  about  that  time. 
I  think  I  got  it  before  I  saw  him. 

Q.  Well,  then,  did  you  rely  on  what  Mr.  Stapleton  told  you 
about  heredity  or  what  the  defendant  told  you?  A.  Mr.  Staple- 
ton;  his  report  I  considered  accurate. 

Q.  And  didn't  you  rely  on  what  the  defendant  told  you  about 
it?  A.  I  don't  remember  that  I  compared  them.  I  took  notes: 
of  the  prisoner's  statement,  just  what  he  knew. 

Q.  You  didn't  compare  them?  A.  I  don't  think  I  compared 
them;    I  took  Mr.  Stapleton's,  yes,  sir. 

Q.  If  you  took  Mr.  Stapleton's  statement  about  it  that  you 
relied  on  and  you  didn't  want  to  compare  the  other  statement, 
why  did  you  bother  the  defendant  to  take  it?  A.  I  don't  know 
that  I  could  tell.     I  asked  him  those  questions  about  his  family. 

Q.  Well,  it  was  not,  then,  so  far  as  the  questions  and  answers 
to  him  are  concerned  —  it  was  not  to  be  considered  by  you  as  of 
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any  value  whatever,  as  I  understand  you?  A.  I  didn't  know 
what  he  might  say. 

Q.  No,  but  what  he  did  say,  I  understand,  you  didn't  rely 
on  and  you  didn't  even  compare  it  with  what  Mr.  Stapleton  told 
you?     A.  So  far  as  it  went  it  was  virtually  the  same. 

Q.  I  understood  you  had  not  compared  them?  A.  I  haven't 
actually  compared  them. 

Q.  Then  it  was  not  of  any  comparative  value  to  you?  A.  No, 
sir. 

Q.  It  was  not  of  any  primary  value  to  you,  was  it?  A.  I 
saw  nothing  in  it  to  contradict  Mr.  Stapleton's. 

Q.  And  nothing  in  it  to  rely  on?  A.  No,  sir,  I  didn't  know 
that  he  would  know. 

The  Court.     Suspend  here. 

The  officers  were  sworn  to  take  charge  of  the  jury,  and  at 
5.01  p.m.  the  court  adjourned  to  Wednesday  morning,  Novem- 
ber 22,  1911,  at  9.30. 
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NINTH    DAY. 

Wednesday,  November  22,  1911. 

The  court  came  in  at  9.32.  The  jury  was  polled  and  the 
prisoner  responded  to  the  calling  of  his  name. 

Dr.  Edward  B.  Lane  —  resumed. 
C  r  oss-examination  —  continued. 

Q.  (by  Mr.  Swift).  Do  you  recall,  Doctor,  being  asked  this 
question  last  night  by  counsel  for  the  defendant:  "Doctor, 
taking  into  consideration  the  heredity  as  you  have  heard  it 
given  in  evidence,  and  assuming  it  to  be  true,  what  do  you  say 
in  regard  to  it  as  a  predisposing  cause  of  mental  deficiency  or 
insanity?"     Do  you   recall   that?     A.  Yes. 

Q.  And  do  you  recall  your  answer?  A.  I  think  I  said  it  was 
a  predisposing  cause,  in  my  opinion. 

Q.  Did  you  use  the  term  mental  deficiency  and  insanity  as 
synonymous  terms?     A.  Insanity  is  the  broader  term;  insanity  — 

Q.  Well,  in  that  answer  did  you  use  mental  deficiency  and 
insanity  as  synonymous?  A.  I  wouldn't  say  they  were  synony- 
mous —  well,  perhaps  for  practical  purposes  —  no,  I  would  not. 
Insanity  is  a  broader  term.  Mental  deficiency  is  a  more  or  less 
developmental  affair  and  insanity  may  be  acute.  A  person 
without  mental  deficiency  may  become  insane  suddenly.  I  mean 
by  mental  deficiency  the  result  of  arrested  development  or  de- 
fect from  birth  —  something  of  that  sort. 

Q.  Is  that  the  sense  in  which  you  have  used  the  term  insanity 
in  your  answer  so  far?  A.  Insanity  as  the  broad  term  covers 
all  — 

Q.  Wfll,  I  say,  is  that  the  sense  —  the  sense  you  have  just 
now  given,  defining  mental  deficiency,  in  which  you  have  used 
the  term   at  this   trial?     A.  Yes. 

Q.   And    when    you    said    yesterday    that    the    defendant    was 
insane  it  was  in  the  sense  that  he  was  mentally  deficient?     A. 
sir. 

Q.  Or  a  mental  defective?     A.  Yes. 

Q.  IVrhaps  you  would  agree  that  the  term  insanity  in  gen- 
eral is  a  pretty  hard  thing  to  define?  A.  I  have  to  decline  to 
define  it. 
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Q.  You  decline  to  do  that;  then  I  won't  ask  you.  A.  I 
can't  define  it  to  suit  myself. 

Q.  You  concluded  your  opinion  at  the  second  examination 
rather  than  the  first,  as  I  understand  you,  Doctor?  A.  Yes, 
sir. 

Q.  And  as  we  have  it  this  morning,  that  he  was  a  mental 
defective?     A.  Yes,   sir. 

Q.  You  took  into  consideration  —  A.  Well,  that  is  not  the  — 
I  don't  want  to  quibble  about  this  —  that  is  not  the  exact  phrase 
that  I  should  use  for  a  classification. 

Q.  Give  us  the  exact  phrase  you  would  use.  A.  A  high- 
grade   imbecile. 

Q.  A  high-grade  imbecile?     A.  Yes. 

Q.  How  do  you  distinguish  a  high-grade  imbecile  from  a 
mental  defective?  A.  I  don't  distinguish  them;  that  is  the  term 
that  you  used. 

Q.  They  are  just  the  same,  but  you  would  like  to  call  it  a 
different  name  —  is  that  it?     A.  We  have  those  terms. 

Q.  What  do  you  mean  by  "We  have  those  terms"?  A. 
Mental  defect  is  a  pretty  broad  term,  and  it  is  not  a  thing 
that  I  should  expect  to  find  a  chapter  on  in  a  treatise  on  mental 
diseases  as  such.  The  more  conventional  term  about  here  for 
the  disturbance  which  I  see  here  is  high-grade  imbecile.  Then 
I  have  no  — 

Q.  Well,  the  term  imbecile  includes  everything  from  a  low- 
grade  idiot  right  up  to  the  normal  man?     A.  No,   sir. 

Q.  Won't  you  give  us  an  accurate  definition  of  imbecile  then? 
A.  I  use  the  term  idiot  for  a  very  low  grade  of  intellect. 

Q.  I  am  not  asking  you  about  idiot;  I  am  asking  you  about 
imbecile.  Give  us  an  accurate  definition  of  imbecile.  A.  Im- 
becile, as  I  use  the  term,  is  one  who  is  suffering  from  arrested 
mental  development.  This  arrest  may  take  place  at  any  time 
soon  after  birth,  to  maturity,  —  mental  maturity.  It  may  in- 
clude a  very  wide  range,  but  it  does  not  include  the  absolute 
loss  of  mentality  from  birth,  to  which  we  give  another  name. 
High-grade  imbecile  means  a  very  acute  intellectual  force  in  some 
directions.     I  have  in  mind  — 

Q.  No,  I  am  not  asking  you  what  you  have  in  mind  now. 
Have  you  given  us  the  definition  for  which  you  use  the  term? 
A.  Yes. 

Q.  Is  that  the  generally  accepted  definition?     A.  I  think  so. 

Q.  How  do  you  distinguish  that  from  the  definition  of  mental 
defect?     A.  Mental  defect  is  a  broader  term,  being  an  acquired 
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defect  later  in  life.  I  do  not  use  that  term  myself  in  describing 
any   group   of  cases. 

Q.  I  know  you  don't,  but  you  are  familiar  with  it,  Doctor, 
aren't  you?  A.  Yes,  I  am  familiar  with  the  phrase.  It  is  a 
broader  term,   I  should  say. 

Q.  That  is  a  term  used  among  scientific  men?  A.  I  don't 
recall   it. 

Q.  Didn't  you  hear  Dr.  Houston  use  it  on  the  stand  the  other 
day?     A.  Yes. 

Q.  "Certainly  you  wouldn't  question  his  standing  in  the  pro- 
fession, would  you? 

Mr.  Stapletox.     I  object  to  that. 

The  Court.  Of  course  the  qualifications  of  all  these  wit- 
nesses is  a  matter  for  the  jury  to  determine,  and  which  they 
must  not  determine  among  themselves. 

Mr.  Swift.     That   is   right.     I    withdraw   the    question. 

Q.  You  heard  Dr.  Elliott  use  the  term  "mental  defect," 
didn't  you,  on  the  stand?  A.  I  wouldn't  be  positive,  I  think 
very  likely. 

Q.  Don't  you  remember  hearing  him  use  that?  A.  I  think 
so,   yes. 

Q.   Weren't  you  following  the  testimony?     A.  Yes. 

Q.   Did   you   take   any   notes   on   it?     A.   Well,    not   many. 

Q.  Some?     A.  Some. 

Q.  Then,  we  leave  it,  as  I  understand  you,  the  condition  that 
they  call  "mental  deficiency"  or  "mental  defect,"  you  would 
call  "high-grade  imbecile"?  A.  I  won't  say  that.  I  don't 
know  exactly  what  they  have  in  mind.  "Mental  defect"  is  a 
general   term  — 

Q.  Wait  a  minute.  I  have  only  asked  you  just  that  question. 
You  say  you  don't  know  what  they  have  in  mind.  You  heard 
the   testimony?     A.  Yes. 

Q.   And  you  took  some  notes  on  it?     A.  Yes. 

Q.   Didn't  you  understand  it  as  it  went  in?     A.  I  did. 

Q.  You  say  you  don't  know  what  they  had  in  their  minds? 
A.  I  don't  know  the  exact  meaning  of  the  term  "mental  defect." 
If  they   mean   a   certain   mental   condition,   very  well  — 

Q.  I  am  not  asking  you  to  describe  it.  A.  I  don't  know 
exactly  what  they  had  in  mind.  They  may  mean  a  group  of 
mental  conditions,  —  it  is  a  term  that  they  used,  as  I  remember 
it,  in  describing  a  group  of  cases;    it  is  indefinite. 

Q.  What  was  the  second  examination?  What  did  the  second 
examination    consist    of,     Doctor?     A.  Talking    with    him.     He 
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talked  with  me,   largely,   and  gave   me  some  of   the   stories  of 
what  had  happened  during  the  year  previous. 

Q.  Did  he  go  over  with  you  again  the  occurrences  of  the 
night   of   the   crime?     A.  No,   not   that   I   remember,   in   detail. 

Q.  Did  he  at  all?     A.  I  think  he  did. 

Q.  Was  that  at  your  suggestion,  or  his?     A.  Possibly  at  mine. 

Q.  Talk  with  you  at  all  about  it?  A.  Yes;  very  freely.  I 
said  very  little. 

Q.  Told  you  about  the  crime?  A.  I  don't  recall  whether  I 
called  his  attention  to  it  or  not,  but  I  think  — 

Q.  You  went  there  for  the  purpose  of  examining  him,  and 
you  say  you  can't  recall  whether  you  started  a  conversation 
about  that  or  not,   can't  tell?     A.  I   do. 

Q.  Can't  tell?  A.  My  impression  is  that  I  did,  but  I  am 
not  positive  of  it. 

Q.  I  am  only  asking  for  your  recollection.  Can  you  tell  by 
refreshing  your  memory,  looking  at  your  notes?  A.  I  am  doing 
that  now  [consulting  notes]. 

Q.  Did  you  take  any  notes  on  the  second  examination?  A.  I 
did. 

Q.  Extended  notes?  A  Well,  I  wrote  down  some  things  that 
he  said,  took  down  quite  a  little.  I  didn't  take  it  all,  of  course. 
I  couldn't  do  that. 

Q.  Well,  aside  from  talking  about  the  night  of  the  crime  that 
you  say  he  talked  about,  you  say  that  he  told  you  about  what 
had  happened  during  the  year?     A.  Yes;  his  life  at  Bridgewater. 

Q.  Well,  was  it  that  that  enabled  you  to  come  to  a  definite 
conclusion?  You  told  me  you  had  arrived  at  it  at  the  second 
examination.  A.  I  didn't  —  I  hadn't  had  this  evidence,  of 
course.     My  mind  was  — 

Q.  I  ask  you  a  specific  question.  I  ask  that  that  be  stricken 
out.     A.  I  had  not  come  to  a  positive  conclusion. 

Q.  Didn't  you  tell  me  early  this  morning  that  you  had  arrived 
at  a  definite  conclusion  on  the  second  examination?  A.  Not 
until  after  the  second  examination,  as  I  understood  it.  I  did 
not  mean  —  I  had  a  much  more  positive  idea  at  the  end  of  the 
second   examination   than   at  the   first. 

Q.  Didn't  you  say  at  the  third  or  fourth  question  this  morning, 
that  you  arrived  at  this  conclusion  as  to  this  case  after  the 
second  examination?     A.  If  I   did  — 

Q.  Well,   didn't  you?     A.  I  may  have.     I  am  — 

Q.  Don't  you   remember?     A.  I   don't. 

Q.  Don't  you  remember  now  what  you   said  within  the  last 
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ten  minutes?  A.  Not  the  exact  terms  of  the  question.  From 
what  I  had  in  mind  — 

Q.   Didn't  you  answer  those  questions  I  gave  you?     A.  Yes,  sir. 

Q.  Wasn't  your  answer  intended  to  be  accurate?     A.  Yes,  sir. 

Q.  And  yet  you  say  you  can't  remember  now  what  you  said? 
A.  I  remember  now  I  said  — 

Q.  Since  court  opened  this  morning?  A.  I  don't  remember 
the  exact  words  of  the  question;    no,  sir. 

Q.  Or  your  answer?     A.  I  remember  1113'  answrer  was  "Yes." 

Q.  "What  particular  thing  did  the  defendant  tell  you  that  you 
believed  on  the  second  examination  that  made  you  arrive  at  a 
more  definite  conclusion  than  on  your  first  examination?  First, 
let  me  ask  if  you  recall  without  notes?  A.  I  don't  think  there 
was  any  one  definite  thing. 

Q.   Wasn't   any  one  definite  thing?     A.  No,   sir. 

Q.  Then  was  your  conclusion  very  definite,  Doctor?  A.  It 
was  not  positive  at  that  time;    no,   sir. 

Q.  Was  it  definite?  A.  Fairly  so.  I  had  come  to  a  fairly  — 
fairly  positive  opinion  that  it  was  —  he  was  a  high-grade  im- 
becile,   and   so   stated  — 

Q.  Stated  so  to  counsel  for  the  defense?  A.  That  is  my 
impression. 

Q.  Well,  that  was  your  opinion,  wasn't  it?  A.  I  had  not 
arrived  at  a  positive  opinion. 

Q.  Didn't  you  just  say  you  had  a  fairly  positive  opinion? 
A.   Impression. 

Q.  Xo.  Opinion.  Didn't  you  say  a  moment  ago  that  you 
had  arrived  at  a  fairly  positive  opinion?  A.  I  thought  I  said 
impression,   but  — 

Mr.  Swift.     Mr.  Stenographer,  please  read  that  last  answer. 

Answer  read  by  stenographer  as  follows:- — 

Fairly  so.  I  had  come  to  a  fairly  —  fairly  positive  opinion  that  it  was 
—  he  was  a  high-grade  imbecile,  and  so  stated  — 

Q.  A  fairly   positive   opinion?     A.  Yes. 

Q.  Did  you  mean  that  when  you  said  it?  A.  Yes,  sir.  I 
mean   that  I   said  I  gained  that  opinion  as  — 

Q.  Why  do  you  now  try  to  minimize  it  to  an  impression? 
A.  It   wasn't   definite,   positive,   diagnosis. 

Q.  I  didn't  ask  about  a  diagnosis.  I  am  asking  about  an 
opinion.  A.  That  was  an  opinion  as  far  as  I  could  go.  Then 
I    did    believe  that  was  the  fact. 
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Q.  What  particular  heredity  did  you  take  into  consideration  in 
arriving  at  that  fairly  positive  opinion?  A.  The  excitability  of 
the  father,  the  mental  trouble  of  the  grandfather. 

Q.  What  was  the  mental  trouble  of  the  grandfather  which 
you  took  into  consideration?  A.  That  he  had  mental  trouble 
in  his  old  age. 

Q.  What  do  you  mean  by  "mental  trouble"?  A.  I  don't 
know.     There   was   mental   trouble,    I   understand. 

Q.  Didn't  you  care  what  kind  of  mental  trouble  he  had,  in 
arriving   at  this   opinion?     A.  Not  the  exact  form   of  it. 

Q.  Didn't  care  what  exact  form  it  was?  A.  I  couldn't  tell. 
I  knew  he  had  mental  trouble  and  was  treated  for  it. 

Q.  Well,  didn't  you  inquire  to  find  out  more  definitely  what 
it  was?     A.  No,   sir. 

Q.  It  didn't  make  any  difference,  then,  in  your  opinion,  as  I 
understand  you,  Doctor,  whether  the  man  died  of  senile  demen- 
tia, or  softening  of  the  brain,  over  eighty  years  of  age,  or  whether 
he  went  into  violent  insane  spells  around  sixty  or  seventy?  A.  I 
don't  think  it  would  prove  very  much. 

Q.  Would  it  make  any  difference  in  your  opinion,  the  question 
was.     A.  Not  very  much. 

Q.  You  want  that  to  stand  that  way,   do  you?     A.  Yes. 

Q.  That  it  makes  no  difference  in  your  opinion?  A.  Not  very 
much. 

Q.  Not  veiy  much  whether  a  man  went  violently  insane  at 
the  age  of  sixty  or  whether  he  had  softening  of  the  brain  at 
the  age  of  eighty-three  or  four  or  five?  A.  There  would  be 
various  —  various   other   things. 

Q.  Never  mind  the  other  things.  Those  things;  that  par- 
ticular thing.  You  say  you  want  that  to  stand,  Doctor?  A. 
Taking  it  that  way  it  would  make  no  difference  in  my  positive 
opinion. 

Q.  Very  well.  Suppose  he  had  been  only  fifty  instead  of 
eighty-three  or  eighty-four;  would  that  make  any  difference  in 
your   calculation?     A.  If   that   disease   at   fifty   was   acquired  — 

Q.  Never  mind  that  about  its  being  acquired.  Answer  the 
question.     A.  It  would   make   a   difference   to   me. 

Q.  It  does  make  a  difference?  A.  Certainly.  Whether  it  was 
acquired   or   degenerative  — - 

Q.  Why  didn't  you  inquire  as  to  this  particular  condition  if 
it  was  going  to  make  a  difference  in  your  opinion?  A.  Because 
that  was  to  be  brought  out  here.  I  was  waiting  for  this 
trial. 
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Q.  What  was  that?  A.  That  was  to  be  brought  out  in  the 
trial,   I   assumed. 

Q.  How  did  you  know  that?  A.  I  didn't  know  it;  I  assumed 
it;    it  was  natural. 

Q.  So  you  didn't  inquire  of  counsel  or  anybody  else  that  knew, 
but  supposing  it  might  be  brought  out  at  the  trial  you  preferred 
to  wait  until  then,  did  you,  on  that  proposition?  A.  That  was 
not  of  sufficient  importance  for  me  to  change  the  opinion  one 
way  or  the  other  on  the  condition  of  this  prisoner  as  I  saw  him. 

Q.  Then  was  it  of  any  importance  in  your  consideration?  A. 
It  is  of  importance,  yes,  sir,  as  a  predisposing  cause. 

Q.  Now  of  what  importance  is  the  fact  that  the  grandfather, 
over  eighty  years  of  age,  went  to  an  insane  asylum?  Of  what 
importance  is  that  to  you  in  considering  whether  this  young- 
man  thirty  years  of  age  is  a  mental  defective  or  a  high-grade 
imbecile?  A.  It  shows  a  tendency  in  that  family  to  suffer  from 
troubles   of  the   nervous   system. 

Q.  Before   they    are   eighty   years   of   age?     A.  Any   time. 

Q.  That  is   your  opinion,   is   it?     A.  Yes,   sir. 

Q.  Well,  if  the  old  gentleman  had  died  at  seventy-nine  there 
wouldn't  any  insanity  have  appeared,  would  there?  A.  Perhaps 
not. 

Q.  Did  you  consider  that?  A.  I  always  consider  that,  study- 
ing heredity. 

Q.  Did  you  in  this  case?  I  don't  care  what  you  always  do. 
A.   Of  course  I  did. 

Q.  Very  well.  How  much  consideration  did  you  give  it? 
A.  Simply  that  there  was  mental  weakness  in  that  member  of 
the  family. 

Q.  No,  I  asked  you  if  you  thought  of  the  fact  or  considered 
the  fact  that  if  he  had  died  at  seventy-nine  years  of  age  the  old 
gentleman    would    not   have   shown   any   insane   history? 

Mr.  Stapleton.  Is  that  based  on  any  evidence,  Mr.  At- 
torney-General? 

Mr.  Swift.  Yes,  on  the  evidence  in  the  case,  that  he  was 
over  eighty  years  of  age  when  he  went  to  the  insane  asylum; 
I  think  eighty-three,  but  over  eighty,  anyway. 

Mr.  Stapleton.  The  evidence  was  that  a  conservator  was 
appointed   some  years   before  that. 

Mr.  Swift.  You  don't  claim  that  makes  him  insane?  A 
conservator,  as  I  understand  the  law,  Brother  Staple  ton,  is  ap- 
pointed  when  a  man  is  not  insane;  otherwise  he  is  appointed 
as  guardian  of  an  insane  person. 
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Mr.  Stapleton.  The  law  of  Connecticut  was  not  in  evidence 
on  that. 

Q.  Did  you  consider  that  at  all,  Doctor?  A.  Yes,  sir,  I  did 
by  inference;  knowing  that  he  was  insane  at  eighty.  That  was 
an  inference;    I  didn't  put  it  in  that  language  to  myself. 

Q.  You  hadn't  thought  of  it,  had  you?     A.  Ceitainly  I  did. 

Q.  That  if  he  had  died  at  seventy-nine  there  would  not  have 
been  an  insane  history?     A.  Certainly. 

Q.  You  did  think  of  it?     A.  Yes,  sir. 

Q.  What  do  you  mean  now  by  saving  you  thought  of  it  by 
inference?  A.  Not  in  that  language;  that  is,  an  inference.  If 
a  person  becomes  insane  at  eighty  we  know  it  is  the  result  of 
decay  at  that  age. 

Q.  If  a  man  is  going  to  have  any  mental  trouble  at  any  time 
he  is  going  to  have  it  by  eighty  years  of  age,  isn't  he?  A.  If 
he  is  going  to  have  it  at  any  time? 

Q.  Yes,  if  he  is  going  to  become  insane  at  all  he  is  going  to 
have  it  by  the  time  he  is  eighty  in  the  form  of  old  age  dementia? 
A.  As  I  understand  your  question,  if  he  is  going  to  have  insanity 
it  is  likely  to  show  itself  before  that,  I  should  say. 

Q.  But  if  it  don't  show  itself  before  he  is  eighty  it  has  got  to 
come  on  pretty  quick  or  there  won't  be  any  time  left  to  show 
it?     A.  True. 

'Q.  Isn't  that  right?     A.  That  is  a  matter  of  common  logic. 

Q.  It  is  a  matter  of  medical  observation,  too,  isn't  it?  A. 
Yes. 

Q.  And  it  is  also  a  matter  of  medical  observation  that  a  great 
many  people  at  eighty  years  of  age  and  over  begin  to  show 
mental  deterioration,  isn't  it?     A.  Yes,   sir. 

Q.  And   go  into  what  they  call  senile  dementia?     A.  Yes. 

Q.  And  did  you  also  consider  the  great-grandfather  that  died 
of  senile  dementia  at  the  age  of  ninety -three?  A.  Yes,  sir;  I 
had  that  fact  in  mind,  yes,  sir. 

Q.  What  weight  did  that  have  with  you  in  regard  to  this 
young  man  of  thirty  years  of  age?  A.  That,  of  course,  is  remote 
and  not  very  important. 

Q.  Is  it  of  any  importance?     A.  Yes,   sir. 

Q.  How  much  importance  did  you  give  it?  A.  We  don't 
weigh  those  things  in  ounces,  and  so  forth;  I  can't  tell  you. 
I  don't  know  as  I  can  answer  that  question  properly.  It  is  a 
fact;    it  is  not  of  great  importance. 

Q.  Did  you  take  into  consideration  any  other  matter  of  he- 
redity in  arriving  at  this  opinion?     A.  The  — ■ 
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Q.  I  have  now  discussed  the  great-grandfather  and  the  grand- 
father.    A.  The  aunt,  as  I  remember  it. 

Q.  Which  aunt  do  you  refer  to?  What  is  her  name?  A. 
Tiffany. 

Q.  She  was  the  one  who  died  in  the  Worcester  Asylum?  A. 
Yes,  sir. 

Q.  And  who  went  insane  at  the  age  when  she  had  the  change 
of  life?     A.  I  thought  — 

Q.  As  Dr.  Quinby  testified?  A.  My  memory  of  that  is  she 
was  older  than  that. 

Q.  Didn't  you  get  her  age?  A.  I  understood  it  was  over 
fifty. 

Q.  Well,  didn't  you  get  her  age  in  considering  —  A.  About 
fifty-eight,   I   understood.     Xo,   not   until   Dr.    Quinby  — 

Q.  When  you  considered  the  question  of  her  insanity  didn't 
you  find  out  what  her  age  was,  Doctor?  A.  No,  sir,  I  don't 
remember  that  I  did. 

Q.  Have  you  got  it  there  anywhere?  A.  No,  sir,  I  haven't 
that   here. 

Q.  Have  you  got  it  in  your  mind  anywhere?  A.  I  have  got 
it  in  my  mind  that  she  became  insane  —  it  was  earlier  than  a 
senile  case;    it  was  late  in  life. 

Q.  Forty-nine  years  of  age,  about,  wasn't  she?  A.  My  mem- 
ory,  she  was  fifty-eight. 

Q.  Well,  if  it  was  only  forty-nine  what  do  you  say?  Would  it 
be  a  matter  of  importance  that  that  was  about  the  age  of  the 
change  of  life?  A.  I  don't  think  that  would  affect  the  case, 
no,  sir. 

Q.  You   wouldn't  care  about  that?     A.  No,   sir. 

Q.  The  age  of  the  aunt  you  would  not  consider  of  importance 
whatsoever?     A.  Certainly   it   has   its   bearings. 

Q.  Well,  what  bearing?  That  is  what  I  am  trying  to  find  out. 
A.  "\\  hy,  the  earlier  a  case  becomes  insane  the  more  indication 
it  is  of  a  weakness,  but  all  that  is  subject  to  accident;  it  is 
not  — 

Q.  But  you  say  you  didn't  take  it  into  account?  A.  I  did 
take  it  into  account  that  it  was  an  early  case;  it  was  not  a 
senile  case. 

Q.   It  simply  was  not  an  old-age  case?     A.  Yes,  sir. 

Q.  Well,  what  other  ancestor  or  collateral  relation  did  you 
consider?  A.  Well,  the  mother's  —  [Looking  at  notebook.]  I 
don't  know  as  I  —  there  was  a  great  uncle,  Simeon  Davis,  died 
insam  . 


638  TRIAL  OF  BERTRAM  G.  SPENCER. 

Q.  Did  you  ascertain  his  age?     A.  No,  sir. 

Q.  Then  you  wouldn't  care  how  old  he  was  when  he  became 
insane,  as  I  understand  you,  in  considering  the  matter?  A.  It 
is  not  of  great  importance. 

Q.  At  least,  you  didn't  consider  it  at  all  in  arriving  at  this 
conclusion,  did  you?  A.  Not  more  than  that,  that  there  was 
such  a  case. 

Q.  That  is,  you  didn't  knOw  whether  he  died  at  fifty  or 
seventy-five,  did  you,  Doctor?  A.  I  think  I  have  heard;  I 
can't  remember  now. 

Qi.  Well,  what  age  did  you  hear?  A.  I  don't  remember  now 
just  what  that  was. 

Q.  Then  you  haven't  in  mind  the  age  —     A.  No,  sir. 

Q.  —  or  didn't  have  it  in  mind  as  a  consideration,  did  you? 
A.  I  did  at  the  time;    I  read  it  over  carefully. 

Q.  Did  you  at  the  time?  A.  I  did;  I  read  those  facts  such 
as   I  have. 

Q.  What  has  become  of  them,  if  you  had  them  then?  A.  I 
don't  know  whether  I  have  got  it  with  me  or  not. 

Q.  Did  you  put  it  down  in  your  notebook?  A.  No,  not  in 
my  notebook. 

Q.  Then  you  didn't  consider  it  of  enough  importance  to  put 
it  in  your  notebook?  A.  The  notes  were  what  he  said;  some 
things  that  he  said. 

Q.  No,  I  am  asking  now  about  the  age.  A.  No,  I  didn't 
make  that  note. 

Q.  Well,  did  you  consider  any  other  relative?  A.  Yes,  there 
was    a  —  the   mother's   troubles  — 

Q.  What  do  you  mean  —  his  own  mother's  troubles?  A.  His 
own  mother's  troubles,  showing  imperfect  self-control  on  at  least 
two  occasions  in  her  life. 

Q.  You  mean  the  woman  that  testified  here  on  the  stand  for 
some  several  hours?     A.  Yes,  sir. 

Q.  Mrs.  Kate  Spencer?  A.  I  said  I  considered  her  loss  of 
self-control   on  two   occasions. 

Q.  You  don't  mean  by  any  chance  to  infer  or  say  to  the  jury 
that  she  is  insane?  A.  No,  sir;  no,  sir.  I  understood  the 
question  to  be  his  heredity.  Cases  I  took  in  consideration.  I 
also  took  in  consideration  the  father's   temperament. 

Q.  You  saw  him  on  the  stand,  didn't  you?  A.  I  did,  yes, 
sir. 

Q.  He  made  a  pretty  fine  appearance,  didn't  he?     A.  He  did. 

Q.  A  man  of  perfect  self-control,  so  far  as  his  appearance  on 
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the  stand  is  concerned,  under  very  trying  circumstances?  Didn't 
you  think  so?     A.  I  thought  so.     Oh,  the  maternal  grandfather. 

Q.  The   maternal   grandfather?     A.  Yes,   sir. 

Q.  What  was  his  age?  A.  I  think  he  was  well  along  in  years; 
I   don't   recall  — 

Q.  That  is  really  another  case  of  old-age  dementia,  wasn't  it, 
Doctor?     A.  That  is  my  impression. 

Q.  Well,  those  were  the  things,  then,  and  all  the  things  which 
you  took  in  consideration  in  the  matter  of  heredity?  A.  I  believe 
so. 

Q.  Yes,  as  leading  you  to  think  —  which  would  be  considered 
as  a  predisposing  cause?     A.  Yes,  sir. 

Q.  Now  I  understand  that  outside  of  that,  so  far  a9  your 
definite  conclusion  was  reached  after  your  second  examination, 
it  was  simply  on  what  the  defendant  told  you  himself?  A.  Oh, 
no,  I  had  been  —  I   had  been  told  quite  a  little. 

Q.   By   whom?     A.  By   Mr.    Stapleton. 

Q.  Different  or  in  addition  to  what  the  defendant  told  you? 
A.  Oh,   in   addition. 

Q.  Well,  which?  Different  from  or  in  addition  to?  A.  In 
addition  to;  not  essentially  —  I  don't  remember  just  this  mo- 
ment anything  specially  different,  but  I  had  the  reports  — 
copies  of  the  reports  sent  to  Chief  Justice  Aiken  —  given  to  me. 

Q.   That  is  what  came  from  Dr.  Elliott,  isn't  it?     A.  Yes,  sir. 

Q.  Did  you  have  the  one  that  said  that  he  was  not  insane? 
A.  I  saw  it,  but  I  have  not  —  yes,  I  saw  that,  but  I  —  that  was 
not  left  — 

Q.  Wasn't  that  what  furnished  you  your  information?  A. 
Yes,   that   was  furnished   me,  yes. 

Q.  And  because  Dr.  Elliott  said  he  was  not  insane  you  say 
he  was?     A.  Xo,   not  at  all. 

Q.  Well,  that  was  one  of  the  things  which  you  said  you  had 
to  take  into  consideration  in  your  reports,  when  you  came  to  a 
definite  conclusion?  A.  Yes.  He  said  he  was  seven  or  eight 
times  or  six  times,  and  he  said  he  wasn't  once. 

Q.  The  time  to  determine  when  a  man  is  insane  is  after  a 
protracted,  long  examination,  and  it  is  the  final  opinion  that 
ordinarily   governs,   isn't   it?     A.  Of  course. 

Q.  Well,  what  else  did  you  learn  from  Mr.  Stapleton's  state- 
ment that  influenced  you  in  arriving  at  the  conclusion  which 
you  say  you  reached,  after  the  second  examination  of  the  de- 
fendant? A.  I  don't  recall  at  this  moment.  We  had  a  confer- 
ence for  an  hour  or  so;    we  talked  about  the  case;    I  don't  recall 
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at  just  this  moment  any  one  specific  incident  in  addition  to  what 
I  have  said.  No  attempt  was  made  at  that  time  to  go  through 
the  evidence  —  oh,  I  remember  of  one  incident.  He  called  my 
attention  to  the  certificate  of  the  discharge  from  the  United 
States  navy  for  cause. 

Q.  Enuresis?     A.  Yes. 

Q.  That  was  a  urinary  trouble,  wasn't  it?  A.  I  don't  under- 
stand so. 

Q.  Don't  you  understand  enuresis  is  inability  to  retain  urine? 
A.  Yes. 

Q.  What  is  it?     A.  ,It  is  a  nervous  trouble. 

Q.  Inability  to  retain  the  urine,  that  is  what  that  is?     A.  Yes. 

Q.  That  was  when  he  was  fourteen  years  of  age?     A.  Yes,  sir. 

Q.  That  is  one  of  the  things  which  you  considered?     A.  Yes. 

Q.  Did  you   give   that   very   much  weight?     A.  Yes. 

Q.  You  did  give  that  some  weight?     A.  Yes,  sir. 

Q.  And  give  it  a  good  deal  of  weight?  A.  Yes.  That  is  a 
thing  which  1  always  inquire  for  in  the  examination  of  defective 
children. 

Q.  Defective?     A.  Yes. 

Q.  You  thought  he  was  a   mental  defective?     A.  Yes. 

Q.  You  said  this  morning  that  you  didn't  like  to  use  that 
term,   didn't  you?     A.  I  don't  use  that  term. 

Q.  But  you  did  use  it  just  now,  didn't  you?  A.  It  is  a 
proper  enough  term,  yes,  —  it  is  a  common  enough  term,  but 
I  don't  use  it  in  a  diagnosis. 

Q.  I  thought  you  just  used  it  in  that  sense  now.  A.  In  de- 
fective children,   I  said. 

Q.  In  defective  children?     A.  Yes. 

Q.  I  suppose  you  did  give,  Doctor,  a  pretty  careful  attention 
to  the  defendant's  story  as  to  what  happened  on  the  night  of 
this  murder?     A.  Yes. 

Q.  Weren't  the  facts  with  reference  to  what  took  place  that 
night  what  finally  determined  you  as  to  his  condition  at  that 
time,  whether  he  was  —  A.  Yes,  from  his  description  of  his 
state  of  mind;  he  is  the  only  one  that  could  give  that  to  me,  — 
from  his  description  of  that,  —  that  he  was  not  in  a  condition 
of  mental  poise  and  self-control  at  that  moment. 

Q.  From  his  description,  you  say.  And  he  was  the  only  one 
that  could  give  you  that;  is  that  what  you  say?  A.  That  could 
describe  his  own  mental  condition,  —  he  was  the  only  one  that 
could  describe  his  condition.  There  has  been  other  evidence 
since,    of   course. 
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Q.  Xo,  but  did  you  say  he  was  the  only  one  from  whom  you 
could  get  his  state  of  mind?  A.  I  said  he  was  the  only  one 
that  could  describe  his  own  state  of  mind. 

Q.  And  when  you  are  examining  people  to  see  whether  their 
minds  are  all  right  do  you  take  what  they  say  to  be  absolutely 
the  fact?     A.  Xo,  sir;    of  course  not. 

Q.  You   measure  up   the   other   circumstances?     A.  Yes. 

Q.   Did  you  in  this  case?     A.  Yes. 

Q.  Did  you  take  the  statements  of  the  events  that  occurred 
that  night  outside  of  what  he  said,  as  you  understood  them,  into 
consideration?     A.  At  what  time? 

Q.  At   any   time.     A.  Yes. 

Q.  Did   you   at   the   first  examination?     A.  Xo,   sir. 

Q.   Did   you   at  the  second  examination?     A.  Xo,   sir. 

Q.  When  did  you?     A.  After  the  trial  opened. 

Q.  When  did  you,  after  the  trial  opened,  take  into  considera- 
tion those?     A.  As  soon  as  I  heard  the  description. 

Q.  By  whom?     A.  By  the  ladies  who  were  in  the  room. 

Q.  By  the  three  Dow  ladies,  —  Mrs.  Dow  and  her  two  daugh- 
ters?    A.  Yes. 

Q.  Did  you  take  notes  of  what  they  said?     A.  I  presume  I  did. 

Q.   Don't  you  know?     A.  I   am  not  positive. 

Q.  Well,  look  and  see.  [The  witness  proceeds  to  consult  his 
notes.]  Do  you  find  them,  Doctor?  A.  It  will  take  me  some 
little   time. 

Q.  I  will  give  you  all  the  time  you  need.  A.  Xo,  sir;  I 
haven't  notes  as  to  that,  —  as  to  the  appearance,  of  his  staring 
expression  in  the  eyes,  and  that  he  made  a  guttural  noise,  I 
remember,  —  I  haven't  any  notes  about  them. 

Q.  Then  you  didn't  take  notes,  did  you,  of  the  facts  that  you 
say  now  were  so  important?     A.  Those  two  things. 

Q.  In  measuring  up  the  standard  of  this  defendant's  mentality? 
A.   Xo,    sir. 

Q.  You  haven't  carried  them  in  your  mind?  A.  Yes,  I  have 
carried  those  two  things  in  my  mind. 

Q.  Those  were  two  things  which  you  wanted  to  help  you  to 
say  to  the  jury  that  the  man  was  not  of  sound  mind,  —  staring 
eyes  and  guttural  sound?  A.  I  don't  know  that  I  wanted  them; 
rli'-  were  a  d<  'ription  of  his  condition. 

Q.  Why  didn't  you  put  down  the  things  that  would  help  you 
to  come  to  that  conclusion,  the  things  which  would  help  you 
to  come  to  a  positive  conclusion?  A.  I  put  down  such  things 
as  I  got  there,  —  a  very  small  part  of  it. 
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Q.  I  know  you  only  got  a  small  part.  I  am  asking  you  why 
you  didn't  note  the  other  things  which  would  measure  up  the 
defendant's  story  with  his  conduct?  A.  I  don't  know  but  what 
I  have. 

Q.  If  you  have,   give  them  to  us.     A.  What  say? 

Q.  Give  them  to  us,  if  you  have.  A.  He  said,  "  Do  you  want 
to  die?  Well,  die,  then;"  that  is  one  thing.  He  made  that 
remark  to  Harriet  Dow.     He  advised  her  to  be  quiet. 

Q.  When  he  advised  her  to  be  quiet  didn't  that  indicate 
control  rather  than  lack  of  control,  Doctor?  A.  I  don't  think 
it  is  an  indication  one  way  or  the  other. 

Q.  Well,  if  that  is  the  way  you  wish  to  leave  it,  all  right. 
A.  I  — 

The  Prisoner.  I  will  give  him  something.  Yes,  I  mean 
you,  you  son  of  a  bitch.  Don't  hang  on  to  me.  I  am  all  right. 
Let   me   alone. 

[The  prisoner  crying  and  making  inarticulate  sounds  was  after 
a  short  time  quieted  by  three  of  the  officers.] 

The  Court.     Proceed  with  the  examination. 

Q.  Those  are  all  the  notes,  as  I  understand,  you  took  at  the 
time?     A.  No,   sir;    I   have  heard  those  — 

Q.  You  have  heard  the  testimony  of  these  three  women?  A. 
Yes,  I  have  this  note,  that  Mrs.  Dow  said  she  didn't  notice 
anything  peculiar  in  the  tone  of  voice  when  he  demanded  money. 

Q.  You  heard  the  evidence  of  what  he  did  when  he  demanded 
money?  A.  That  is  in  explanation  of  what  he  did  when  he 
demanded    money. 

Q.  When  he  demanded  money?     A.  When  he  was  in  the  room. 

Q.  The  mere  fact  that  when  a  person  is  going  to  commit  bur- 
glary and  provides  himself  with  a  means  of  concealing  his  iden- 
tification, such  as  wearing  a  black  handkerchief  over  the  lower 
part  of  his  face,  with  a  soft  hat  pulled  down  over  his  eyes,  isn't 
that  in  and  of  itself  an  indication  that  he  does  know  right  from 
wrong?     A.  No,   sir. 

Q.  It  would  indicate  control,  wouldn't  it?  A.  As  far  as  it  is 
in   evidence,    certainly. 

Q.  It  would  indicate  that  he  knew  he  was  going  to  do  wrong 
and  wanted  to  escape  punishment  for  it,  wouldn't  it?  A.  It 
would  indicate  that  he  knew  he  was  going  to  do  something  that 
people  would  punish  him  for. 

Q.  When  you  make  a  difference  between  right  and  wrong  do 
you  mean  in  that  use,  only  the  strictly  moral  sense?  A.  I  don't 
know   that   I    make   any   difference.     I    meant,    a   knowledge  of 
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right  and  wrong,  a  full  knowledge  and  appreciation  of  conse- 
quences for  some  one  thing. 

Q.  I  want  to  ask  it  definitely.  If  you  meant  it  in  the  sense 
that  he  didn't  know,  that  this  defendant  didn't  know,  on  the 
night  of  the  murder,  that  the  acts  which  have  been  testified  to 
here  were  wrong  and  therefore  that  they  were  punishable?  A. 
I  think  he  knew  that  he  would  be  punished;  yes,  sir.  That  is 
very  evident  from  the  whole  story  that  he  told  to  me. 

Q.  He  knew  that  he  would  be  punished,  and  used  these  dis- 
guises to   escape   punishment?     A.  Certainly;     certainly. 

Q.  Now,  the  next  assumption:  that  a  man  who  has  entered 
the  rear  of  the  house  such  as  has  been  described  in  this  testi- 
mony, proceeded  from  the  bedroom  into  the  dining  room,  as 
indicated  on  the  plan  which  is  in  evidence,  and  then  came  to 
the  door  between  the  dining  room  and  the  parlor,  and  seeing 
four  ladies  sitting  at  a  card  table,  working  at  a  picture  puzzle,  — 
the  mere  fact  that  when  he  was  observed  and  the  ladies  rose, 
that  he  waved  his  arms  at  them  like  that,  [illustrating]  and  makes 
some  sort  of  a  guttural  sound  not  otherwise  described,  doesn't 
indicate  that  he  was  not  in  control  of  himself,  does  it?  A.  Not 
up  to  that  moment. 

Q.  It  would  indicate,  on  the  contrary,  wouldn't  it,  that  he 
was  in  control  of  himself?  A.  As  far  as  he  ever  was;  yes,  sir. 
Perhaps  I  ought  not  —  I  would  like  to  qualify  that.  I  assume 
that  a  man  that  is  in  a  hazardous  occupation  like  that  would 
be   somewhat  excited. 

Q.  I  mean,  any  man  under  those  circumstances,  even  if  not 
what  you  call  technically  insane,  as  far  as  I  have  given  it  in  my 
hypothesis?     A.  That   would    be    my  conception  of    it;    yes,  sir. 

Q.  Then,  assuming,  Doctor,  that  those  same  four  women 
began  to  scream,  and  were  told  to  be  quiet,  that  wouldn't  in- 
dicate any  lark  of  control,  would  it?  A.  In  this  particular  case 
it  seemed   so  to   me. 

Q.  I  am  taking  an  assumed  case.  Assuming  that  the  man 
who  happened  to  be  in  that  building  I  have  described,  when  the 
ladies  screamed  and  started  toward  the  door,  the  mere  fact  that 
they  were  told  to  be  quiet  would  not  in  and  of  itself  show  any 
lack  of  control  on  the  part  of  the  man  telling  them,  would  it? 
A.  Taking  it   by   itself,    not.     Taken   with  those  things  — 

Q.  Well,  take  it  so  far  as  I  have  given  my  assumption,  would 
it'      A.   Xo. 

Q.  Xow,  assuming  that  those  same  women,  and  assuming  the 
Same   plan    of   the   house,   instead   of  keeping  quiet,   rushed  from 
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the  dining  room  and  the  parlor  —  and  the  library  and  the  parlor 
are  marked  on  that  plan  there  —  toward  the  door  of  the  front 
hall,  still  screaming,  and  assuming  that  that  man  there  with  the 
burglarious  intent  feels  that  if  they  escape  out  there  that  he  will 
be  caught  or  captured,  and  shoots,  shoots  to  escape  capture, 
that,  in  and  of  itself  doesn't  indicate  loss  of  self-control,  does  it? 
A.  Not   necessarily;   no. 

Q.  Does  it  at  all?  If  he  fears  capture  and  shoots  to  escape, 
it  indicates  control  and  a  reasoning  mind,  doesn't  it?  A.  I 
think  that  if  he  shoots  he  has  a  loss  of  control.  If  he  shoots 
where  it  is  unnecessary  it  is  loss   of  control. 

Q.  You  are  making  an  assumption  of  unnecessary  shooting. 
I  ask  you  to  answer  the  question,  and  ask  that  that  doctor's 
answer  be  stricken  out. 

The  Court.  The  answer  may  be  stricken  out  as  not  re- 
sponsive. 

Q.  Shoots  to  escape  capture:  does  it  indicate  any  loss  of  self- 
control?     A.  Why,   that  is  —  a   decision   has  to   be  — 

Q.  On  that  assumption?     A.  Well  — 

Q.  You  have  testified  in  a  great  many  cases.  You  told  the 
gentlemen  you  testified  in  all  kinds  of  cases.  You  know  what 
a  hypothetical  question  means,  don't  you?  A.  I  don't  want  to 
infer  in  the  slightest.     I  want  to  give  the  evidence  as  it  is. 

Q.  You  want  that  question  repeated?  A.  I  would  like  to 
have  it. 

Question  repeated  by  stenographer  as  follows:  — 

Q.  Now,  assuming  that  those  same  women,  and  assuming  the  same 
plan  of  the  house,  instead  of  keeping  quiet,  rushed  from  the  dining  room 
and  the  parlor  —  and  the  library  and  the  parlor  are  marked  on  that  plan 
there  —  toward  the  door  of  the  front  hall,  still  screaming,  and  assuming 
that  that  man  there  with  the  burglarious  intent  feels  that  if  they  escape 
out  there  that  he  will  be  caught  or  captured,  and  shoots,  shoots  to  escape 
capture,  that,  in  and  of  itself  doesn't  indicate  loss  of  self-control,  does  it? 

The  Witness.  It  seems  to  me  that  it  might.  It  might  and 
it   might   not. 

Q.  Does,  on  that  assumption,  the  mere  fact  that  a  man  fears 
capture  and  shoots  to  escape  capture,  indicate  a  loss  of  self- 
control?  A.  It  shows  a  gross  lack  of  judgment,  acting  on 
impulse. 

Q.  That  isn't  in  my  question. 

Mr.   Stapleton.     That  is   a  reply  to  the  question. 
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Q.  Take  niy  assumption  solely,  Doctor,  as  again  read  to  you? 
A.  It   seems  to   me  it  might. 

Q.  You  want  to  leave  it,  then,  that  you  think  when  a  man 
thinks  he  is  going  to  be  captured  and  shoots  to  escape,  that 
that  indicates  lack  of  control  rather  than  a  control  and  a  pur- 
pose in  shooting  to  escape  the  capture  that  he  fears?  A.  No. 
I  don't  want  to  leave  it  that  way,  because  there  was  a  purpose. 

Q.  You  leave  it  that  way,  in  your  answer  —  A.  I  mean,  if 
a  person  takes  life  — 

Q.  Xo.  I  want  that  question  answered.  A.  I  don't  know 
how  I  can  do  better  than  that,  that  it  might.  I  say  that  it 
might  indicate  loss   of  self-control. 

Q.  In  that  plain  assumption  of  mine,  does  it  indicate  that  to 
you?  A.  I  think  the  inferences  would  justify  that  answer,  that 
it  might;    yes,   sir.     There  are  too  —  might  I   explain? 

Q.  You  can  answer  the  question.  I  am  trying  to  get  you  to, 
Doctor,   if   you   will. 

Mr.   Stapletox.     He  has  answered  it  twice. 

Q.  I  understood  you  to  say  you  wanted  to  explain  something? 
A.  I  thought  you  wouldn't  understand  my  answer  and  I  was 
trying  to   make  it   clear. 

Q.  I   understand  you  think   it   might?     A.  Well  — 

Q.  Assuming  that  before  any  shots  were  fired,  on  the  assump- 
tion-; already  given  in  the  previous  question,  the  same  man, 
observing  the  shade  in  the  north  window  in  this  room  to  be  up 
about  halfway,  advances  towards  it  to  pull  it  down,  the  light 
being  here  and  dark  outside,  would  that  indicate  control  or 
lack  of  control  to  your  mind?  A.  It  indicates  purpose.  It  in- 
dicates certainly  some  —  the  purpose  of  the  act. 

Q.  I  rlidn't  get  the  answer.  A.  It  indicates  a  purpose,  ac- 
cording to  that. 

Q.   [ndicatea  control,  doesn't  it?     A.  Yes. 

Q.  Thfn  why  not  say  so?  Then,  as  I  get  it,  Doctor,  you  want 
to  leave  it,  that  if  a  man  in  the  conditions  assumed  by  me,  who 
fears  capture  if  these  women  scream,  and  shoots  to  escape  cap- 
ture, might  not  be  acting  under  a  control?  A.  He  would  be 
under  impulse  —  that  might  be  and  still  be  under  imperfect 
control. 

Q.  And  he  might  be  under  perfect  control,  might  he  not, 
Doctor,  under  those  circumstances?  A.  It  might  be;  it  might 
be;   yes,  sir, 

Mr.   Swift,     That   is  all,  sir. 
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Re-direct  Exam  motion. 
Q.   (by  Mr.  Stapleton).     Doctor,  whether  or  not  eccentricity 
in  ancestors  for  many  years,  followed  by  senile  dementia,  is  a 
predisposing   cause? 

Mr.   Swift.     I  didn't  go  into  that   at   all. 
Mr.    Stapleton.     I  think  you   did.     You   went  into  the   an- 
cestors. 

Mr.   Swift.     Only  as  to  insanity. 
The  Court.     He  may  answer. 

The  Witness.     It  has  a  certain  amount  of  weight. 
Q.  Whether  or  not  the  fact  that  there  are  many  cases  of  senile 
dementia    in    the    ancestors    is    entitled    to    consideration?     A.   I 
think  so. 

Q.  Doctor,  you,  in  mentioning  heredity  which  you  took  into 
consideration,  to  my  brother,  the  Attorney-General,  you  did 
not  mention  Mary  E.  Spencer,  the  grandmother  of  this  defend- 
ant. Whether  or  not  you  took  into  consideration  the  fact  that 
she  died  of  softening  of  the  brain  at  the  age  of  forty- three  years? 
A.  I  had  it  forty-one.     I  did  take  it  into  consideration. 

Q.  Doctor,  whether  or  not  you  took  into  consideration  that 
the  grandmother  of  this  defendant  on  the  mother's  side  was 
affected  with  hysterical  fits  during  the  greater  part  of  her  life? 
A.  I  heard  that  here  in  the  court. 

Mr.  Swift.  It  seems  to  me,  your  Honor,  these  questions  are 
very   leading. 

Mr.  Stapleton.     It  has  all  been  put  in  evidence.     I  presume 
I  have  a  right  to  direct  the  witness's   mind   to  it,  on  re-direct. 
The   Witness.     I   did   not   pay   special   attention   to   that.     I 
remember  hearing  that. 

Q.  What  do  you  say  as  to  whether  it  was  entitled  to  con- 
sideration or  not?     A.  Some.     It  is  of  — 

Q.  And  as  to  the  mother's  aunt,  Eliza  Gager,  who  was  insane 
during  the  greater  part  of  her  life;  what  do  you  say  as  to  that? 
A.  Yes.     I  take  that  into  consideration. 

Q.  And  as  to  her  father's  half  brother,  David  B.  Date?  A. 
Yes,  sir,   I  took  that. 

Q.  Doctor,  why  do  you  give  a  great  deal  of  weight  to  the 
fact  that  this  defendant  was  suffering  from  enuresis  at  the 
age  of  fourteen  years,  assuming  that  to  be  true?  A.  Because 
that  is  a  little  late  for  that  childish  difficulty  to  persist.  I  think 
it  is  rather  a  symptom  of  loss  of  control  of  the  lower  nervous 
centers. 
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Q.  Doctor,  you  have  been  asked  about  different  facts  in  evi- 
dence taken  of  themselves.  Now  take  into  consideration  the 
story  of  the  entering  of  this  house  and  the  man  standing  in  the 
doorway  making  a  guttural  noise  in  his  throat  and  waving  his 
hands,  and,  upon  the  ladies'  screaming,  walking  out  into  the 
front  parlor  and  there  demanding  money  and  shooting  one  lady 
near  the  sofa  and  another  one  after  she  had  thrust  a  chair  at 
him  in  the  other  corner  of  the  room,  and  the  statements  which 
the  defendant  has  made  in  his  confession  as  in  evidence  here  in 
court  in  regard  to  the  events  of  that  night,  —  what  do  you  say 
as  to  whether  they  indicate  lack  of  control  or  otherwise?  A.  I 
should  say  they  seemed  to  me  to  indicate  lack  of  self-control. 

Q.  What  do  you  say  as  to  whether  they  indicate  that  the 
defendant  at  that  time  was  acting  under  an  irresistible  impulse? 
A.  I  think  it  is  the  —  the  sequence  of  an  earlier  —  the  direct 
sequence   of   an   irresistible   impulse. 

Re-cross  Exa m i nation . 

Q.  (by  Mr.  Swift).  Well,  now,  there  is  a  term,  Doctor,  that 
we  haven't  heard  before  —  irresistible  impulse.  What  did  you 
mean  was  the  result  or  sequence  of  an  irresistible  impulse?  A. 
His  description  to  me  of  his  state  of  mind  in  reference  to  these 
—  this    prolonged   series   of   burglaries  — 

Q.  Well,  excuse  me  just  a  moment.  I  understood  your  answer 
was  with  reference  to  the  hypothesis  stated  by  the  learned 
counsel  for  the  defendant?  A.  I  said  as  the  result  of  a  series 
of  yielding  to  impulse;    that  is,  the  impulse  to  enter  houses. 

Q.  To  enter  houses.  It  was  the  impulse  to  steal,  then,  that 
you  referred  to  rather  than  the  impulse  to  shoot?  A.  Yes, 
sir. 

Q.  And  the  impulse  to  shoot  —  A.  I  assumed  there  that  he 
had  very  little  control,  that  he  was  in  a  great  state  of  excitement 
at   that   moment. 

Q.  You  assumed  that  he  was  in  a  great  state  of  excitement? 
A.   V 

Q.  And  you  assume  that  he  had  no  control  in  giving  that 
answer?      A.   Yes. 

Q.  You  assumed  that  in  giving  your  answers;  you  added  that 
to  the  assumption   given  by  counsel?     A.  Yes. 

Q.  Oh,  very  well.  Why  didn't  you  tell  me  about  these  other 
ancestors  and  relatives  which  you  say  you  considered  when  I 
asked  you,  Doctor?  Instead  of  waiting  for  the  —  A.  They 
had    less   weight;    it  was  the  direct  line  that  I   was  — 
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Q.  Did  they  have  any  weight  at  all?     A.  Yes;    the  mother. 

Q.  Then  why  didn't  you  name  them  when  I  asked  you  to 
name  all  the  ancestors  and  relatives  that  you  considered?  A. 
They  didn't  come  to  my  mind  at  that  moment. 

Q.  They  were  not  prominent  enough  in  your  mind,  then,  that 
you  could  remember  them  in  passing  your  opinion?  A.  Not  on 
the  stand. 

Q.  You  didn't  give  them  that  much  consideration  [snapping 
fingers],   did  you?     A.  Yes,   sir. 

Q.  Not  enough  to  remember,  anyway?  A.  I  didn't  recall 
them  at  this   moment. 

Q.  What  eccentricities  did  you  have  knowledge  of  when  you 
made  up  your  opinion  of  these  different  people?  Did  you  have 
any  before  you  came  into  court  and  heard  the  testimony?  A. 
No,  I  don't  recall  that  I  did  before  I  came  into  court. 

Q.  Then  you  didn't  take  those  into  consideration  in  arriv- 
ing at  your  conclusion,  did  you?  A.  No,  sir,  not  at  that 
time. 

Q.  So  that  you  didn't  consider  those  of  importance?  A.  I 
don't  —  I  don't  think  I  knew  of  them. 

Q.  You  didn't  inquire  about  them,  did  you?     A.  No,  sir. 

Q.  You  didn't  need  them,  then,  to  consider  in  forming  your 
opinion?     A.  I  didn't  make  any  inquiries. 

Q.  You  didn't  consider  it  of  enough  importance  to  inquire 
about  in  making  up  your  opinion?  A.  I  didn't  make  any  in- 
quiries   at   all. 

Q.  Can  you  answer  that  question  —  that  you  didn't  consider 
them  of  enough  importance  to  even  ask  about  them  in  making 
up  your  opinion?  A.  I  don't  think  that  is  fair;  I  can't  answer 
that  yes   or  no. 

Q.  Did  you  consider  them  of  enough  importance  to  inquire 
about  them?     A.  I   didn't  inquire. 

Q.  Wasn't  it  because  you  didn't  consider  it  of  enough  im- 
portance?    A.  I  didn't  know  of  them. 

Q.  Were  there  any  eccentricities  in  this  family?  A.  I  didn't 
go  into  that  question. 

Q.  I  see  you  didn't.  Why  didn't  you?  Wasn't  it  because 
you  didn't  consider  them  important?     A.  No,   sir. 

Q.  Why  was  it  you  didn't  even  think  to  ask  that  simple 
question,  if  you  did  consider  them  important?  A.  I  didn't  get 
them  from  answers  to  questions. 

Q.  I  know  you  didn't;  why  didn't  you  ask  for  it,  Doctor? 
A.  I  expected  to  attend  the  trial  and  hear  the  evidence. 
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Mr.  Swift.  Oh,  that  was  another  thing  you  expected  to 
come  out  at  the  trial.     Very  well,  that  is  all. 

The  Witness.     I   didn't  expect  it,   for  I   didn't  know   of  it. 
Mr.   Swift.     That  is  all. 

Second  Re-direct  Examination. 

Q.  (by  Mr.  Stapletox).  Doctor,  just  one  question.  What 
do  you  say  as  to  whether  the  impulse  to  shoot  was  irresistible? 
A.  Well,  assuming  a  state  of  mind  of  very  great  excitement,  the 
inference  that  he  could  not  control  it,  I  would  not  call  it  an 
irresistible  impulse  in  that  sense  of  the  word. 

Q.  How  would  you  designate  it,  Doctor?  A.  As  a  reflex, 
under  great  excitement;    as  the  act  of  an  excited  person. 

Q.  Of  a  sane  man  or  an  insane  man?     A.  Either. 

Q.  What  do  you  say  as  to  whether  at  the  time  the  defendant 
was  of  sufficient  mental  capacity  at  the  time  of  the  shooting 
to  distinguish  right  from  wrong? 

Mr.  Swift.  That  question  was  put  to  him  yesterday,  your 
Honor,   and  answered  specifically. 

The   Court.     You   went   into  that  fully  yesterday. 

Mr.   Stapletox.     All  right,  if  your  Honor  please. 

Joseph  W.  Courtney  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Stapletox).  What  is  your  name,  please?  A. 
Joseph    W.    Courtney. 

Q.  And   you   live   where?     A.   Boston. 

Q.  And  you  have  lived  there  for  how  long?  A.  The  last 
twenty-one  or  twenty-two  years. 

Q.  Your  occupation  is  what?     A.  Physician. 

Q.  And  have  you  any  specialty?  A.  My  entire  practice  has 
been   confined    to   diseases   of   the   mind   and   nervous   system. 

Q.  Where  did  you  receive  your  medical  education,  Doctor? 
A.   At   Harvard. 

Q.  When?     A.   I   graduated  in  '9.3. 

Q.  After  that  what  did  you  do?  A.  I  entered  the  department 
for  nervous  diseases  at  the  Boston  City  Hospital  and  spent 
sixteen  years  there.  Resigning  there  two  years  ago,  I  took 
charge  of  the  same  department  at  the  Carney  Hospital  and  have 
been  in  full  eharge  ever  since. 

Q.  And  are  you  connected  with  any  other  institution  in  Boston 
in  the  capacity  of  neurologist?     A.  Yes,  for  several  years  I  was 
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oonnected  with  the  department  for  nervous  diseases  at  the 
Children's  Hospital,  where  we  had  a  great  many  defective  and 
imbecile   children. 

Q.  And  whether  or  not  you  are  in  private  practice  for  treating 
diseases  of  the  mental  and  nervous  system?  A.  Yes,  my  private 
practice  has  been  entirely  limited  to  diseases  of  the  mind  and 
nervous  system,  and  it  is  largely  a  consulting  practice  in  those 
two  special  lines. 

Q.  And  whether  you  have  testified  in  court  in  regard  to  dis- 
eases of  the  mind?     A.  Yes,  sir. 

Q.  And  have  you  written  articles  on  the  mind  and  nervous 
system?     A.  Yes,   sir. 

Q.  Doctor,  have  you  examined  this  defendant?  A.  I  have 
examined  him,   yes. 

Q.  When  did  you  first  examine  him?  A.  I  examined  him  a 
year  ago  in  August;  I  made  three  examinations  on  my  own 
account;  I  examined  him  once  with  doctors  Houston  and  Quinby, 
and  then  I  had  a  consultation  with  Doctors  —  oh,  I  wasn't 
asked  that. 

Q.  Did  you  examine  him  since  that  time?  A.  Yes,  I  ex- 
amined him  again  in  August  of  the  present  year,  1911,  at  the 
York  Street  jail. 

Q.  At  my  request?     A.  At  your  request,  yes. 

Mr.  Swift.     What  was  the  date  of  that,  do  you  remember? 

The  Witness.  I  don't  remember  the  precise  date,  Mr.  Swift; 
it  was  some  time  along  the  end  of  August  this  year. 

Q.  Have  you  been  present  in  court  here,  Doctor,  and  heard 
the  evidence  in  this  case?     A.  Yes,  sir. 

Q.  Doctor,  taking  into  consideration  the  heredity  of  this  de- 
fendant as  testified  to,  his  physical  and  mental  development,  his 
environment,  training  and  education,  the  various  delinquencies 
to  which  he  has  confessed  and  which  are  in  evidence,  his  violent 
outbreaks  of  rage  as  testified  to,  his  subsequent  conduct  and 
your  own  observation,  have  you  come  to  any  conclusion  as  to 
his  mental  responsibility  at  the  time  of  the  homicide?     A.  I  have. 

Q.  What  is  that  conclusion?     A.  I  think  he  was  irresponsible. 

Q.  Taking  into  consideration  these  things,  have  you  come  to 
any  conclusion  as  to  his  mental  condition  at  the  time  of  the 
homicide?     A.  I  think  he  was  insane. 

Q.  What  do  you  s,ay,  Doctor,  as  to  his  ability  to  distinguish 
right  from  wrong  at  the  time  of  the  deed  for  which  he  stands 
charged  here?  A.  I  think  he  was  unable  at  that  time  to  dis- 
tinguish between  right  and  wrong. 
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Q.  What  do  you  say  as  to  whether  he  was  dominated  by  an 
irresistible  impulse  at  the  time  of  the  commission  of  the  crime 
for  which  he  stands  charged?     A.  I  think  he  was. 

Cross-examination. 

Q.  (by  Mr.  Swift).  You  have  not  only  testified  in  court, 
Doctor,  but  you  have  testified  in  court  a  great  many  times, 
haven't  you?  A.  Well,  I  don't  know  that  I  should  say  a  great 
many  times. 

Q.   A  very  large  number  of  times?     A.  Well,  fairly  large  num- 
ber of   times?     From  1901  up  to  two  or  three  years  ago  I  tes- 
tified fairly  frequently,  but  for  the  last  two  or  three  years  — 
Q.  Several  times  a  week,   didn't  you?     A.  Oh,   no,   indeed. 
Q.  For  periods?     A.  Oh,   no,   indeed,   never  as  much  as  that. 
Q.  At   any  rate,   a  very  great  number  of  times?     A.  Well,   I 
don't  know  that  I  should  call  it  a  very  great  number  of  times. 

Q.  Well,  a  great  number,  leaving  out  the  word  "very"?  A. 
Well,   leave  it  that  way. 

Q.  A  great  number  of  times?     A.   Yes,   sir. 
Q.   Did  you  frame  the  question  which  the  counsel  put  to  you? 
A.   No,    sir. 

Q.   Did   you   assist  him   in   it?     A.  Yes,   sir. 
Q.  You  told  him  practically  the  form  of  question  to  ask  you 
before  you  went  on  the  stand,  did  you?     A.  No,  I  told  him  the 
—  well,  I  won't  say  that;    indirectly,  yes.     I  told  him  the  data 
upon  which  I  formed   my  opinion. 

Q.  And  he  went  over  with  you  the  question  before  you  went 
on  the  stand,  didn't  he,  in  the  precise  form  in  which  it  was 
given   to   you?     A.  Yes,   sir;     yes,    sir. 

Q.  So  that  you  knew  what  questions  were  going  to  be  asked 
you;  you  knew  your  answer  would  be  yes  to  this  and  no  to 
that  before  you  took  the  stand,  didn't  you?  A.  Why  he  wanted 
to   know   what   my  — 

Q.  Answer  that  question;  you  did,  didn't  you?  A.  Why,  yes, 
in  a  way;    that  is  true. 

Q.  That  is  the  way  that  experts  frequently  prepare  to  testify 
to  specific  points,  isn't  it?     A.  Yes. 

Q.  I   assume  —  while  that  term  has  not  been  used  I   assume 

that  you  are  an  expert  on  nervous  diseases?     A.  Why,  yes. 

Q.   I    am    willing   to   grant  it,    Doctor.     A.  Thank  you. 

Q.   lour  experience  has  been  more  with  the  nervous  diseases 

rather   than   insanity,   hasn't   it?     A.  Why,   no,   I   shouldn't  say 

so.      Mjr  daily,  perhaps  I   might  say,  duty,  is  to  pass  upon  the 
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mental  condition.  In  fact,  I  see  a  very  large  number  of  the  so- 
called  borderline  cases  of  insanity  where  it  is  a  very  nice  question 
as  to  whether  it  is  purely  nervous  or  whether  it  has  gone  over 
the  borderline  into  a  mental  state.     Then  I  see  — 

Q.  I  can  imagine  what  you  mean,  Doctor  —  A.  I  see  a  great 
many  of  the  actually  insane  and  a  great  many  of  the  so-called 
mental   defectives,    especially   among   children. 

Q.  That  is  where  it  appears  largely  —  the  mental  defects  — 
among  children,  isn't  it,  Doctor?  A.  Children  and  adolescents, 
yes,   sir. 

Q.  Beg  your  pardon?  A.  Children  and  adolescents  —  those 
growing;    in  the  early  youth  of  the  person. 

Q.  Well,  that  is  the  class  that  you  put  this  defendant  in,  isn't 
it?     A.  Yes;    I  call  him — 

Q.  A  defective?  A.  In  a  general  way  a  defective,  yes, 
sir. 

Q.  You  don't  have  the  feeling  that  Dr.  Lane  expressed,  that 
you  don't  like  to  use  that  term  in  classifying,  do  you?  A.  Well, 
it  is  rather  — 

Q.  Well,  do  you?  A.  No,  I  have  no  objection.  In  fact, 
terms  are  rather  difficult  things  for  everybody  to  agree  upon, 
anyway. 

Q.  Yes,  of  course.  A.  There  is  no  special  term  that  two  men, 
knowing  equally  about  a  group  of  mental  symptoms,  will  agree 
upon  as  the  term  to  define  those  symptoms. 

Q.  That  is  very  interesting,  but  a  little  beyond  the  question 
I  asked  you.  You  did  use  the  word  "defective"  there,  didn't 
you?     A.  Yes. 

Q.  And  you  say  that  is  the  class  that  you  put  the  defendant 
in.  When  you  use  the  word  "insane,"  that  is  what  you  mean? 
A.  Yes,   precisely. 

Q.    Mentally    defective?     A.  Yes,    precisely. 

Q.  And  perhaps  you  would  not  care  to  give  any  general 
definition  of  insanity,  Doctor,  or  would  you?  A.  No,  I  would 
rather  not. 

Q.  Then  I  won't  ask  you  to.  At  least,  so  as  to  leave  it  clear, 
you  said,  in  answer  to  my  learned  friend's  question  about 
whether  he  was  insane,  —  when  you  answered  "  Yes "  to  that 
you  meant  he  was  mentally  defective?     A.  Yes. 

Q.  You  have  no  doubt,  Doctor,  but  what  the  defendant  knew, 
in  the  commission  of  the  burglary,  that  it  was  wrong  in  law  and 
punishable?     A.  The  burglary  itself? 

Q.  Yes.     A.  Yes,   I   think  he  knew  that. 
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Q.  And  that  would  be  indicated  by  the  careful  preparations 
he  made  to  disguise  him  in  getting  in?  A.  That  would  be  a 
legitimate  explanation  of  it.  I  do  not  think  that  is  the  only 
explanation. 

Q.  That  would  be  the  natural  inference?  A.  Yes,  in  a  sane 
person   it  would,    of   course. 

Q.  That  in  and  of  itself  would  not  indicate  that  there  was  any 
mental  defectiveness  at  all?     A.  In  and  of  itself? 

Q.  Yes.     A.  Xo,    sir. 

Q.  Assuming,  Doctor,  that  a  man  disguised  himself,  as  it 
appeared  in  the  evidence  that  this  defendant  did,  by  a  handker- 
chief over  the  lower  part  of  his  face,  by  pulling  a  hat  down  over 
his  eyes,  over  the  top  of  his  face,  that  he  appeared  in  the  parlor 
as  indicated  on  the  plan  which  is  in  evidence,  in  the  room 
marked  "Parlor,"  and  observed  four  women  in  the  corner  play- 
ing a  picture-puzzle  game,  who  on  seeing  him  arose,  that  he  then 
made  the  motion  which  was  illustrated  by  the  women  during 
the  trial,  —  did  you  see  that?     A.  Yes,   I  did. 

Q.  And  assume  that  some  form  of  guttural  noise  was  made  by 
the  defendant,  and  the  further  assumption  that  the  women 
started  to  scream  and  were  told  to  be  quiet,  that  instead  of  being 
quiet  they  rushed  towards  and  through  the  door  indicated  on 
the  plan  between  the  parlor  and  the  library,  and  out  towards 
the  front  hall,  as  indicated  on  the  plan?  A.  This  way  here 
[pointing]. 

Q.  Yes;  and  assuming  that  the  man  had  demanded  their 
money,  and  had  been  told  that  they  didn't  have  any  money; 
assuming  that  the  same  man  had  started  towards  the  north 
window  as  indicated  on  the  plan,  in  the  library  there,  where  the 
shade  was  about  halfway,   there  being  light  coming  — 

The  Prisoner.  Judge,  I  want  to  tell  you  something  about 
the  case.  Those  shades  were  drawn.  Those  shades  were  drawn; 
that  is  a  lie.  Those  shades  were  all  drawn.  I  never  went  into 
a  house  where  there  were  shades  up.  Don't  let  this  man  come 
here  and  tell  you  that  there  were  no  shades  there.  Don't  let 
him   tell   you   that  lie. 

[The   prisoner  was   quieted   by  the   officers.] 

Q.  Do  you  recall  the  assumptions  so  far  as  I  went,  Doctor? 
A.  Yes. 

Q.  Then  assuming  that  the  same  man  thought  he  was  sur- 
rounded, and  fearing  capture  shot  the  woman  nearest  to  him, 
for  the  purposf  of  escaping  capture,  does  that  thing  of  itself 
indicate  lack  of  control?      A.   Taking  this  man  here  — 
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Q.  No.  Assuming  the  facts  as  I  put  them  to  you.  A.  Taking 
this    man  — 

Q.  I  am  asking  you  to  take  the  man  which  I  assumed,  — 
assuming  the  man  goes  through  that  performance,  who  is  in 
that  situation,  —  would  that  in  and  of  itself,  taking  the  circum- 
stances which  I  narrated,  indicate  lack  of  mental  control?  A. 
You  mean  the  average  man  going  in  under  those  circumstances? 

Q.  Yes.     A.  No,   I  don't  think  so. 

Q.  There  would  be  nothing  in  the  act  itself  which  indicated 
lack  of  control?     A.  Not  altogether. 

Q.  The  act  of  a  man  fearing  capture,  and  shooting,  does  not 
indicate  lack  of  control,  does  it,  Doctor,  but  rather  an  act  of 
reason?  A.  An  act  of  reason,  yes,  but  I  shouldn't  say  an  act 
of  normal  reason;    I  should  call  it  a  defective  type  of  reason. 

Q.  A  man  of  normal  reason  won't  go  out  to  commit  a  bur- 
glary, will  he?     A.  I   don't  know  about  that. 

Q.  I  understand  your  answer  to  my  assumption  was  what? 
A.  That  it  didn't  altogether  show  a  lack  of  reason. 

Q.  I  assumed  in  the  question,  if  you  got  it,  that  he  feared 
capture  and  shot  to  escape  capture.  A.  Yes;  I  took  that  into 
consideration. 

Q.  You  used  the  term  with  reference  to  this  defendant  that 
he  was  irresponsible,  —  do  you  mean  in  the  medical  or  legal 
sense?  A.  I  don't  know  the  exact  distinction.  I  don't  think 
he  was  able  to  decide  between  right  and  wrong  or  control  his 
action.     That  is  what  I  meant  by  irresponsible. 

Q.  I  understood  you  to  say  that  you  had  no  doubt  but  what 
he  knew  that  wrong  was  punishable.  A.  Oh,  I  am  speaking  now 
of  this  specific  moment,  when  the  deed  was  done. 

Q.  A  moment,  —  how  long  a  moment  would  you  leave  it,  then? 
A.  Oh,  now,  I  wouldn't  attempt  to  split  it. 

Q.  Well,  when  you  get  down  to  moments  you  have  to  split  it, 
don't  you?  A.  I  didn't  mean  that  literally.  I  meant  at  the 
time  of  actually  committing  the  deed  I  don't  think  he  could 
distinguish  between  right  and  wrong  and  understand  the  conse- 
quences of  his  act. 

Q.  Why  do  you  think  he  understood  the  difference  between 
right  and  wrong?  A.  Well,  because  I  think  he  was  swept  off 
his  feet  in  frenzied  anger. 

Q.  What  do  you  mean  when  you  say  that?  What  leads  you 
to  that  conclusion?     A.  Because  of  his  past  acts. 

Q.  What  past  acts  do  you  refer  to?  A.  Well,  the  testimony 
of  the  man  who  said  he  threw  the  hatchet  at  him,  and  I  also 


TESTIMONY   OF  JOSEPH  W.    COURTNEY.  655 

took  into  consideration  the  testimony  of  the  person  who  said 
that  he  saw  him  pursue  a  boy  with  a  hammer,  and  I  took  into 
consideration,  also,  the  shooting  affray  referred  to,  where  he 
followed  a  young  man  and  a  young  woman  —  yes  —  and  the  man 
knocked  him  down  and  did  something  to  him  and  he  shot  at 
him. 

Q.  Well,  isn't  that  consistent  with  the  act  of  a  sane  man  who 
becomes  angry?     A.  If  it  were  one  incident  — 

Q.  I  am  asking  you  about  the  incident  referred  to  of  the  man 
knocking  him  down  and  his  pulling  a  revolver  and  shooting  at 
him.     A.  I  don't  think  it  is  the  act  of  a  normal  man. 

Q.  A  sane  man.  I  am  asking  you  about?  A.  That  is  what  I 
mean. 

Q.  Do  you  use  the  terms  "normal"  and  "sane"  as  synony- 
mous? A.  In  that  sense,  yes,  —  when  he  attempted  to  pull  a 
revolver  and  shoot  a  man  who  knocked  him  down,  it  seems  to 
me  to  go  beyond  the  anger  of  the  ordinarily  healthy  minded  man. 

Q.  That  is  beyond  what  you  would  yourself  go?     A.  Or  you? 

Q.  I  don't  know.  I  think  I  would  be  inclined  to  do  it  if  a 
man  knocked  me  down,  Doctor.  Those  were  the  incidents  which 
you  took  into  consideration,  —  that  when  he  was  a  j^oung  man, 
about  eighteen  years  of  age,  a  man  knocked  him  down  and  he 
pulled  a  revolver  on  him;  that  was  one,  and  the  other  one  was 
because  he  chased  a  cash  boy  over  the  counter?  A.  With  a 
hammer. 

Q.  With   a   hammer?     A.  Yes. 

Q.  Without  any  evidence  that  he  used  it  or  hit  him,  or  any- 
thing of  that  kind?     A.   Not  at  all. 

Q.  The  fact  that  when  he  was  a  boy  eighteen  years  of  age  a 
cash  boy  teased  him,  that  he  jumped  over  the  counter  and  pur- 
sued him  with  a  hammer,  —  that  was  one  of  the  things  which 
you    took   into   consideration?     A.   I   did. 

Q.  And  the  other  one  was  when  he  threw  a  hatchet  at  Handy's 
place?     A.  Yes,  sir. 

Q.  Didn't  you  also  take  into  consideration  the  incidents  where 
there  was  provocation,  where  he  apparently  started  to  lose  con- 
trol but  gained  his  control  before  he  did  anything?  A.  For 
example'.' 

Q.  For  example  when  he  was  knocked  down  by  the  fireman, 
or  knocked  over  by  the  fireman  on  the  coal  pile  on  the  engine 
or  the  tender,  and  he  drew  a  revolver,  but  as  soon  as  the  engi- 
ne, t  said,  "Let  up,"  he  did;  he  didn't  do  it.  A.  Yes,  I  con- 
sidered — 


656  TRIAL   OF   BERTRAM    G.   SPENCER. 

Q.  Did  you  consider  that?     A.  I  did. 

Q.  And  did  you  consider  those  other  incidents?  A.  Yes,  I 
considered  them. 

Q.  There  were  a  great  many  more  than  those  upon  which  you 
founded  your  conclusion?  A.  I  think  those  were  the  most  strik- 
ing.    I  don't  recall  the  others  which  you  refer  to. 

Q.  You  didn't  consider  them  enough  to  remember  them?  A. 
No,   sir. 

Q.  You  didn't  make  a  note  of  those  which  would  be  unfavor- 
able to  your  contention;  is  that  it?  A.  I  wouldn't  say  that. 
I  am  ready  to  pass  upon  them. 

Q.  I  want  to  get  what  you  have  already  passed  upon  in  refer- 
ence to  your  opinion.  A.  I  took  the  things  which  seemed  to  me 
to  be  most  like  what  I  considered  uncontrollable  impulses. 

Q.  And  you  have  recalled  to  your  memory  as  a  basis  for 
your  conclusion  the  things  which  only  pointed  that  way?  A.  I 
wouldn't  say  that  I  did  that.  Those  were  the  things  that  made 
the  most  impression  upon  my  mind  in  attempting  to  make  a 
diagnosis  of  this  case. 

Q.  When  did  you  finally  arrive  at  your  conclusion  that  the 
man  was,  as  you  say,  irresponsible?  A.  Having  heard  all  these 
various  stories  as  to  his  acts,  and  as  to  his  ancestry  — 

Q.  When,  in  time,  did  you  arrive  at  your  conclusion?  A. 
When  the  evidence  was  all  put  before  me. 

Q.  Before  you  got  into  court?  A.  No.  It  was  after  I  got  to 
court. 

Q.  You  didn't  arrive  at  any  conclusions  before  coming  to 
court?     A.  I  did  in  a  sense,  but  I  was  not  altogether  satisfied. 

Q.  Hadn't  you  told  the  counsel  for  the  defense  what  your 
decision  was,  as  to  your  other  examination,  and  what  you  would 
decide  before  the  trial  commenced  here,  —  that  you  would 
testify  he  was  insane?     A.  No,  sir;    I  didn't  tell  him  that  at  all. 

Q.  I  understood  you  to  say  you  did  arrive  at  your  conclusion 
—     A.  Yes. 

Q.  Since?     A.  Yes,  within  the  last  twenty-four  hours. 

Q.  You  never  told  him,  then,  just  what  you  would  testify  to? 
A.  No,  sir. 

Q.  You  never  had  indicated  whether  you  meant  to  testify  he 
was  sane  or  insane,  responsible  or  irresponsible,  before  you  came 
into  court  here?  A.  I  told  him  I  would  hear  all  the  facts  under 
oath,  but  I  had  a  certain  opinion. 

Q.  And  the  opinion  which  you  had  then  you  expressed  to  him? 
A.  Yes,   yes. 
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Q.  And  that  opinion  was  that  he  was  not  of  sound  mind? 
A.  Yes. 

Q.  But  you  came  into  court,  and  you  now  remember  only  so 
far  as  relates  to  the  things  which  sustain  your  opinion,  and  you 
don't  remember  the  other  things?  A.  I  wouldn't  say  that.  I 
haven't  thought  about  it. 

Mr.  Swift.  You  haven't  thought  about  the  other  things. 
That  is  all,   Doctor. 

L.  Yerxox  Briggs  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Stapletox).  What  is  your  name,  please?  A. 
L.   Yernon  Briggs. 

Q.  You  live  where?     A.   In  Boston. 

Q.  And  your  profession?     A.  Physician. 

Q.  Have  you  made  a  specialty  of  any  branch  of  the  medical 
profession?     A.  The  mental  only. 

Q.  Where  did  you  receive  your  degree,  Doctor?  A.  The  Medi- 
cal College  of  Yirginia. 

Q.  And  from  there  did  you  have  some  hospital  dispensary 
experience?  A.  I  was  at  the  Carney  Hospital  a  year,  and  I 
have  been  abroad   twice. 

Q.  And  were  you  connected  with  the  mental  department  of 
the  Boston  Dispensary?  A.  I  have  been  physician  in  the  mental 
department  of  the  Boston  Dispensary  since  1899. 

Q.   In  what  class  of  cases?     A.  Mental  cases  entirely. 

Q.  How  many  mental  cases  have  you  treated  or  examined  in 
the  Boston  Dispensary  in  that  connection?  A.  I  think  the 
numbers  are  on  cards  now,  —  they  go  up  to  fifteen  hundred  and 
something. 

Q.  Were  you  at  one  time  associated  with  somebody  in  the 
Charming  Sanitarium  for  mental  diseases?  A.  I  was  in  charge 
of  Dr.   Channing's  Sanitarium. 

Q.  For  how  long?     A.  For  one  year. 

Q.  And  for  any  other  periods  of  time  were  you  associated 
there?  A.  I  had  an  office  with  Dr.  Channing  in  Boston  for 
some  years. 

Q.  Have  you,  in  your  private  practice,  made  a  specialty  of 
any  classes  of  cases?     A.  Mental  only.     I  don't  take  anything  else. 

Q.  Whether  you  have  been  called  into  consultation?  A.  That 
is    my   work  now,   consultation  work. 

Q.   How    frequently    are   you    called    into    consultation?     A.  I 
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have  got  five  waiting  for  me  now.  I  don't  know  that  I  could 
tell  how  frequently. 

Q.  Have  you  done  some  work  in  mental  diseases  in  connection 
with  any  societies?  A.  I  have  written  articles  and  papers  for 
the  American  Medical  Psychological  Society  and  the  Nervous 
Mental  Section  of  the  American  Medical  Association  in  St.  Louis 
and  Los  Angeles  and  other  places;    yes,  sir. 

Q.  Did  you  —  do  you  do  any  work  in  examining  or  treating 
insanity  in  connection  with  any  State  board?  A.  I  examine 
children  whose  backward  development  or  imbecility  is  questioned 
for  the  State  Board  of  Charity,  for  the  New  Bedford  Society  for 
Children,  and  for  a  great  many  years  I  have  been  alienist  for  the 
Childrens'  Aid  Society,  who  look  after  dilinquent  children  only, 
—  their  official  alienist;  also  for  the  Associated  Charities  in 
Boston. 

Q.  Did  you  examine  this  defendant  in  this  case,  Doctor?  A. 
I  have. 

Q.  And  when  did  you  examine  him,  and  where?  A.  I  ex- 
amined him  first  on  December  20,  at  the  Bridgewater  State 
Hospital.  The  second  time  my  examination  was  November  3, 
in  the  York  Street  jail,  in  the  hospital  room  in  that  jail. 

Q.  Have  you  been  present  in  court  here,  and  have  you  heard 
the  evidence  in  this  case?     A.  I  have  heard  it  all. 

Q.  Now,  taking  into  consideration,  Doctor,  his  heredity,  his 
physical  and  mental  development  and  his  environments,  training 
and  education,  and  various  delinquencies  to  which  he  has  con- 
fessed and  which  are  in  evidence,  his  violent  outbreaks  of  rage 
and  his  subsequent  conduct,  all  as  testified  to,  and  your  own 
observations,  have  you  any  —  come  to  any  conclusion  as  to  his 
mental  condition  at  the  time  of  the  commission  of  the  homicide? 
A.  I    have. 

Q.  And  what  is  that  conclusion,  Doctor?  A.  That  he  is 
insane. 

Mr.  Swift.     You  mean,  he  was  at  that  time,  Doctor. 

The  Witness.     He  was  at  that  time.     No  change  in  — 

Q.  What  do  you  say,  Doctor,  as  to  his  ability  to  distinguish 
right  from  wrong  at  the  time  of  the  deed  for  which  he  stands 
charged  here?  A.  I  don't  think  it  possible  for  him  to  distinguish 
between  right  and  wrong. 

Q.  What  do  you  say  as  to  whether  he  was  dominated  by  an 
irresistible  impulse  at  the  time  of  the  commission  of  the  crime 
for  which  he  is  on  trial?     A.  That  is  a  natural  conclusion. 

Q.  Well,  was  he,  or  was  he  not?     A.  He  was. 
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Cross-e.va  m  in  ation . 

Q.  (by  Mr.  Swift)'.  You  spoke  of  being  abroad.  Was  that 
for  the  purpose  of  study,  did  I  understand  you?  A.  I  went 
twice  abroad  for  that  purpose,  yes,  sir. 

Q.  And  where?     A.  First  I  went  to  Scotland. 

Q.  How   long  did   you   stay  there?     A.  Three   months. 

Q.  And  where  else?  A.  And  then  to  the  Continent,  where 
I  also  stayed  about  ten  weeks. 

Q.  Ten  weeks?     A.  Yes. 

Q.  When  was  that?  A.  I  went  to  Scotland  in  1905.  I  went 
to  Kraeplin's  Clinic  in  Vienna  in  1907. 

Q.  Were  those  insane  institutions?     A.  They  are. 

Q.  When  you  use  the  word  "insane"  do  you  use  it  in  the 
same  way  that  Dr.  Courtney  and  Dr.  Lane  have  described  it, 
a  synonymous  word  and  corresponding  with  mentally  defective? 
A.  I  do. 

Mr.   Stapletox.     I  don't  think  Dr.  Lane  — 

Mr.  Swift.  Dr.  Lane  didn't.  It  was  objected  to  on  that. 
It   was   high-grade  imbecility,   I   think,   he  used. 

Q.  You  use  the  term  "insane"  as  meaning  the  same  as  high- 
grade  imbecility  or  mentally  defective?  A.  I  think  a  mentally 
defective,   a   high-grade  imbecile  can   be  insane. 

Q.  I  didn't  ask  you  that  question.  Did  you  think  I  asked 
you  that  question?     A.  I  thought  in  the  same  sense. 

Q.  Didn't  you  understand  the  question?  Have  you  testified 
in   court   before?     A.  I   have. 

Q.  A  good  many  times?     A.  No. 

Q.  How  many  times?     A.  Oh,  I  suppose  a  dozen. 

Q.  You   have   testified  in   capital  cases  before?     A.  No. 

Q.  Never  called  in  one  before,  were  you?     A.  Not  to  testify. 

Q.  No. 

Mr.  Swift.  Mr.  Stenographer,  will  you  please  read  that 
question  again,  to  see  whether  the  doctor  can  understand  it. 

Question  read  by  stenographer  as  follows:  — 

<l  When  you  use  the  word  "insane"  do  you  use  it  in  the  same  way 
that  Dr.  Courtney  and  Dr.  Lane  have  described  it,  a  synonymous  word 
and  corresponding  with  mentally  defective? 

Q.  I  meant,  mentally  defective  or  high-grade  imbecile.  Men- 
tally defective  or  high-grade  imbecile,  as  used  by  Dr.  Lane.  Is 
that   the    way   you    understand    it?     Is    that   the   way   you    use 
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high-grade  imbecile,  Doctor?  Well,  perhaps  it  isn't  worth  while. 
You  say  you  don't  care  to  answer  that  question?  A.  No.  Be- 
cause it  is  too  broad  a  term. 

Q.  Insanity  is  too  broad  a  term?  A.  Too  broad  a  term  to 
classify  it  with  a  mentally  defective  especially. 

Q.  Perhaps  you  can  give  us,  Doctor,  a  real  definition  of  in- 
sanity?    A.  I  don't  think  anybody  can. 

Q.  Even  you  can't  give  us  that?  A.  Not  even  I.  It  doesn't 
mean  — 

Q.  What  is  that?  A.  It  may  mean  a  great  deal,  and  it  may 
mean  very  little. 

Q.  It  may  mean  practically  nothing;  is  that  right?  A.  Why, 
no. 

Q.  For  instance,  do  you  think  a  man  who  has  senile  dementia 
at  the  age  of  ninety-three  is  insane?     A.  I  consider  he  is  insane. 

Q.  More  than  that  it  doesn't  mean  very  much,  does  it?  A.  I 
think  it  means  that  he  has  broken  up  mentally;    yes.     He  is  — 

Q.  Ninety-three  is  an  age  that  you  would  usually  expect  some 
signs  of  that?  A.  It  might  be  the  kidneys,  or  the  heart,  or  it 
might  be  the  lungs. 

Q.  I  didn't  ask  what  it  might  be.  I  said,  it  was  about  the 
time  you  might  expect  some  mental  breaking  up?  A.  If  that  is 
the  weakest  point. 

Q.  I  mean,  with  reference  to  age;  ninety-three  is  a  pretty 
good  age  to  expect  some  signs  of  mental  deterioration,  isn't  it? 
A.  Not  necessarily  mental  deterioration.     It  might  not. 

Q.  Not  necessarily.  But  if  there  is  going  to  be  mental  trouble 
you  would  expect  it  to  start  around  ninety  or  ninety-three, 
wouldn't  you?  A.  If  he  is  going  to  break  up,  he  is  going  to 
break  up  then,   perhaps. 

Q.  That  is  very  interesting,  but  couldn't  you  answer  the  ques- 
tion? The  question  could  be  answered  yes  or  no,  Doctor.  A. 
I  don't  think  I  understand  the -question. 

Q.  Well,  perhaps  you  didn't  listen  to  it,  Doctor.  A.  I  thought 
I  was  listening. 

Q.  If  there  was  going  to  be  a  mental  break  up  in  anybody 
you  would  expect  it  along  between  the  age  of  ninety-three,  or 
ninety  and  ninety-three,  wouldn't  you?  A.  I  should  expect 
when  he  broke  up,  it  would  be  at  either  ninety-three  or  forty- 
three  that  he  would  have  mental  trouble. 

Q.  What  was  that?  A.  I  say,  I  should  expect  if  he  broke  up, 
due  to  mental  trouble,  if  he  was  going  to,  he  would  have  mental 
trouble  — 
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Q.  What  was  that?  A.  I  said,  I  would  expect  mental  trouble 
if  he  broke  up  at  ninety-three  or  forty-three. 

Q.  What  do  you  mean  by  that?  A.  In  answer  to  the  question, 
if  he  was  going  to  have  mental  trouble  I  would  suppose  he  was 
going  to  show  it  by  ninety-three. 

Q.  You  say,  it  might  be  ninety-three  or  it  might  be  forty- 
three?     A.  If  he  was  going  to  have  mental  trouble. 

Q.  Is  that  the  best  answer  you  can  give  fairly  to  the  jury,  to 
my  question?  A.  The  best  answer  I  can  give  is,  if  he'is  going 
to  have  mental  trouble,  as  I  understand  it,  and  is  going  to  break 
up,  when  he  breaks  up  there  will  be  a  disease  of  the  brain  at 
any  age;    yes. 

Q.  Well,  as  I  seem  to  be  unable  to  make  you  understand  that 
question  I  will  ask  you  another.  It  isn't  surprising  to  you,  is 
it,  Doctor,  for  a  person  of  ninety-three  years  of  age  to  show 
signs  of  mental  deterioration?     A.  No. 

Q.  A  person  of  ninety-three  years  of  age  very  frequently  shows 
signs  of  mental  deterioration?     A.  Yes. 

Q.  And  is  that  generally  known  as  senile  dementia?  A. 
Usually,  I  should  say. 

Q.  That  is,  deterioration  of  the  mind  by  reason  of  old  age? 
A.  If  that  is  the  form. 

Q.  Assuming  that  to  be  the  form?  A.  Assuming  that  to  be 
the  form. 

Q.  The  term  means  it?     A.  Yes. 

Q.  And  it  isn't  surprising,  is  it,  to  you,  Doctor,  with  your 
experience,  —  it  wouldn't  be  surprising  to  see  it  in  a  person 
eighty  or  eighty-three,  would  it?  A.  According  to  what  their 
life  had   been  before;    no. 

Q.  That  fact,  in  and  of  itself,  wouldn't  indicate  that  the 
descendants  of  such  a  person  so  afflicted  would  necessarily  be 
mentally  defective  at  fifty,  would  it?  A.  You  say,  neces- 
sarily? 

Q.  Yes.     A.   Xo,  not  necessarily. 

Q.  It  wouldn't  even  lead  you  to  think  of  that  as  a  natural 
consequence,  would  it,  in  an  ordinary  case?  A.  In  one  case, 
no. 

Q.  This  hypothetical  question  which  counsel  for  the  defendant 
asked  you,  I  suppose  you  knew  the  question  was  going  to  be 
asked  in  precisely  that  form  which  it  was  asked,  didn't  you?  A. 
He  hasn't  consulted   me  in  regard  to  it;    no. 

Q.   I  didn't  ask  you  that  question. 

Mr.  Swift.     Read  that  question,   Mr.   Stenographer. 
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Question  read  by  stenographer  as  follows :  — 

Q.  This  hypothetical  question  which  counsel  for  the  defendant  asked 
you,  I  suppose  you  knew  the  question  was  going  to  be  asked  in  precisely 
that  form  which  it  was  asked,  didn't  you? 

The  Witness.     No. 

Q.  You  didn't?     A.  No. 

Q.  You  were  the  one  he  didn't  consult.  In  what  form  did 
you  expect  the  question  to  be  asked?  A.  Mr.  Stapleton  hasn't 
put  any  questions  to  me  in  any  form  that  he  was  going  to  ask 
me. 

Q.  So  that  you  didn't  expect  to  be  asked  any  question?  A. 
I  did. 

Q.  Is  that  the  inference?     A.  No. 

Q.  I  ask  you,  in  what  form  you  expected  it  to  be  put?  A.  I 
wasn't  expecting  any  particular  question. 

Q.  Didn't  you  know  you  were  to  be  asked  about  heredity  or 
family  history  or  environment  or  education  or  outbreaks  of 
temper,  —  the  various   delinquencies?     A.  Only  by  assumption. 

Q.  You  assumed  that?     A.  I  assumed  that. 

Q.  Didn't  you  know  —  hadn't  you  talked  about  that  with 
counsel?     A.  I  had  talked  about  it  with  Mr.   Stapleton. 

Q.  About  those  things?  A.  I  think  he  mentioned  those  things 
some  time  ago;    not  recently. 

Q.  How  long  ago  did  he  mention  those  things?  A.  I  think 
the  night  we  first  arrived  he  asked  me  what  evidence  I  had  of 
heredity. 

Q.  Is  that  all?     A.  I  think  that  is  all. 

Q.  When  I  spoke  of  those  other  matters  he  mentioned  in  that 
question,  and  you  said  you  thought  he  mentioned  those  things 
some  time  ago,  did  you  only  mean  that  he  asked  you  what  you 
had  about  heredity?  A.  That  is  all  I  remember.  We  had,  I 
think,   a  very  short  conversation  about  it. 

Q.  Aren't  you  regarded  as  the  chief  alienist  for  the  defendant? 
A.  I  wasn't  aware  of  it. 

Q.  Haven't  you  so  stated?     A.  I  have  not,  nor  dreamed  of  it. 

Q.  I  won't  go  into  your  dreams,  Doctor.  Those  are  beyond 
the  ken  of  any  man.  You  examined  him  December  20?  A. 
I   did. 

Q.  He  was  then  at  Bridgewater?     A.  He  was. 

Q.  You  examined  him,  in  good  part,  in  the  presence  of  Dr. 
Elliott  and  Dr.  Besse  of  Boston?     A.  Yes. 

Q.  Dr.  Besse  was  with  you?     A.  Yes. 
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Q.  And  was  there  during  the  entire  examination?  A.  I  think 
he  was. 

Q.  Did  you  go  there  at  the  request  of  the  defendant  or  any 
of  his  family?     A.  I  went  at  the  request  of  his  mother. 

Q.  Of  his  mother.  And  how  long  did  you  examine  him,  did 
your  examination  take?     A.  I  should  judge,  about  an  hour. 

Q.  Did  you  go  into  his  family  history  at  that  time?     A.  No. 

Q.  You  went  there  principally,  then,  Doctor,  to  see  some- 
thing about  the  conditions  at  the  hospital,  didn't  you?  A.  I 
did  not. 

Q.  His  surroundings,  and  the  complaints  he  had  made  of  how 
he  was  being  treated  there?  A.  The  complaints  were  part  of  the 
consideration  of  his  condition. 

Q.  That  is  what  led  you  to  go  there,  wasn't  it?     A.  It  was  not. 

Q.  I  understood  you  went  because  his  mother  requested  it? 
A.  I  did. 

Q.  And  what  did  you  go  down  to  find  out  about?  A.  His 
mental  condition. 

Q.  You  didn't  then  expect  he  would  ever  be  brought  to  trial, 
did  you?     A.  I  didn't  know.     I  didn't  think  much  about  it. 

Q.  Why  were  you  interested  particularly  in  his  mental  con- 
dition,  as  you  say?     A.  You  wish  me  to  tell  you? 

Q.  That  is  what  I  asked  you.  A.  His  mother  wrote  me  and 
later  came  to  see  me  and  brought  some  letters  from  him,  some 
containing  a  great  many  complaints  — 

Q.  Precisely.  A.  —  about  the  abuse  and  the  treatment  in 
the  asylum. 

Q.  Precisely,  Doctor.  A.  She  said,  "  I  would  like  to  know  if 
these  are  true,   or  if  they  are  delusions." 

Q.  Yes,  sir.     A.  "I  would  like  to  know  if  my  boy  is  insane." 

Q.  Yes.  A.  "I  wish  you  would  see  him  and  see  Dr.  Elliott 
and  tell  me  what  you  think  of  his  mental  condition  and  whether 
he  is  insane  or  not,  whether  these  are  delusions  or  not.  I  should 
be  willing  to  pay  you."  I  said  I  would  go  for  nothing.  I 
visited  under  those  conditions. 

Q.  Then  I  wasn't  so  far  afield,  was  I,  in  asking  if  the  com- 
plaints were  not  the  principal  thing  that  you  went  down  to 
investigate?  A.  Those  were  the  things  that  were  troubling  his 
mother. 

Q.  Wasn't  that  what  you  went  to  investigate?  A.  No,  I 
went   to   investigate   the   mental   condition  —  to   see   whether  — 

Q.  You  didn't  go  to  investigate  the  complaints,  you  said, 
Doctor?     A.  I   did  not;    and  I  didn't  investigate  them. 
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Q.  You  didn't  talk  about  them?     A.  I  did. 

Q.  Well,  perhaps  we  won't  waste  any  time  on  what  you  meant 
by  investigating.  You  went  because  his  mother  spoke  of  com- 
plaints; when  you  got  there  you  talked  about  them?  A.  That 
was  part. 

Q.  To  him  and  to  Dr.  Elliott?     A.  Yes,  sir. 

Q.  Did  you  then  go  into  the  family  history  of  the  defendant? 
A.  I   did  with  the  mother. 

Q.  Or  with  him  at  Bridgewater?     A.  I   did  not. 

Q.  Did  you  go  into  the  history  of  the  crime  committed?  A.  I 
did. 

Q.  In  the  presence  of  Dr.  Briggs  and  Dr.  Besse?  A.  In  the 
presence  of  Dr.   Elliott  and   Dr.   Besse. 

Q.  I  beg  your  pardon;  Dr.  Elliott,  yes.  What  else  did  you 
go  into  with  him  besides  what  I  have  mentioned  at  that  time? 
A.  You  mean,  the  crime  you  have  mentioned;  the  complaints 
you  have  mentioned;    his  past  life  I  went  into. 

Q.  Yes;  anything  else?  A.  I  of  course  observed  his  conduct 
and  his  speech.     I  think  that  is  all. 

Q.  That  covered  the  field?     A.  I  think  so. 

Q.  At  that  time  you  say  you  had  no  thought  of  a  trial  what- 
soever? A.  Yes,  I  did  have  a  thought  of  a  trial  in  my  own 
mind. 

Q.  I  understood  you  —  perhaps  I  was  mistaken  —  that  you 
had  not  thought  of  a  trial?  A.  Well,  I  didn't  have  any  —  I 
thought  you  meant  information  as  to  the  trial.  I  had  no  infor- 
mation. Of  course  anybody  would  think  of  it;  the  man  was 
there  for   observation.* 

Q.  Well,  you  thought  of  it,  then?     A.  I  thought  of  it,  yes,  sir. 

Q.  And  you  had  it  in  mind  in  going  there,  Doctor,  didn't  you? 
A.  His  trial? 

Q.  Yes.  A.  Nothing  definite  in  any  way  except  that  he 
might  some  time  —  when  I  went  there  I  thought  he  might  come 
to  trial. 

Q.  When  you  came  to  examine  him  —  was  it  November  4? 
A.  November  3,    I   think. 

Q.  You  then  examined  him  for  the  purpose  of  testifying  here 
in  this  case,  didn't  you?  A.  I  knew  I  was  going  to  testify  in 
this  case  when  I  examined  him  on  November  3. 

Q.  Had  you  made  up  your  opinion  when  you  saw  him  at 
Bridgewater  that  he  was  of  unsound  mind?  A.  After  consult- 
ing with  Dr.  Elliott  and  taking  the  history  that  Dr.  Elliott  had 
given  me  — 
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Q.  Never  mind  about  after  this;  when  you  were  at  Bridge- 
water  did  you  make  up  your  opinion?  A.  I  made  up  my  opinion 
at  that  time,  temporarily. 

Q.  What  do  you  mean  by  temporarily?  A.  Because  I  thought 
it  was  settled  at  that  time  that  he  was  insane. 

Q.  So  if  it  was  not  settled  that  he  was  insane  your  mind 
would  not  be  made  up?  A.  I  made  up  my  opinion  there  as  I 
would  by  examining  any  patient,  that  he  was  insane. 

Q.  Then  what  do  you  mean  by  telling  the  jury  something  about 
temporarily  now?  A.  Because  when  the  question  came  up  again 
I  had  to  reconsider  that  opinion. 

Q.  I  know,  but  what  time  —  in  December?     A.  Yes. 

Q.  What  do  you  mean  by  saying  it  was  temporary?  A.  Be- 
cause it  has  come  — 

Q.  It  has  eventuated  since  that  it  was  temporary?  A.  It  was 
temporary,   yes. 

Q.  You  didn't  think  then  it  was  temporary,  did  you?  A.  No, 
I  thought  it  was  conclusive. 

Q.  Then  when  you  went  November  3  for  the  examination 
made  for  the  purpose  of  testifying  in  the  trial,  you  then  expected 
to  find  him  covered  by  the  same  opinion  which  you  originally 
formed,  didn't  you?     A.   I  know  I  went  with  an  open  mind. 

Q.  You  went  with  an  open  mind?     A.   I  did. 

Q.  Although  you  had  your  opinion  definitely  formed  in  De- 
cember?    A.  I  did. 

Q.  Your  mind  was  still  open?  A.  Open  to  the  circumstances 
that  he  had  been  returned  here  for  trial;    I  might  be  mistaken. 

Q.  Now.  what  examination  did  you  give  him  the  night  of 
November  3,  or  the  day,  whichever  time  it  was?  Was  it  night 
or  day?     A.   It  was  in  the  daytime. 

Q.  How  long  did  you  stay  with  him  at  that  time?  A.  Be- 
tween  one  and  two  hours. 

Q.  What  examination  did  you  give  him?  A.  I  asked  him 
very  much  the  same  questions  that  I  asked  him  last  December, 
to  tf-st  his  accuracy  of  memory  and  events. 

Q.  He  remembered  them  pretty  well,  didn't  he?  A.  He  re- 
membered events  but  not  names  or  people  so  very  much. 

Q.  That  in  and  of  itself  is  no  sign  of  insanity,  is  it,  Doctor? 
A.   Certainly   not. 

Q.  Well,  what  other  examination  did  you  give  besides  going 
over  the  same  things  you  went  over  with  him  at  Bridgewater? 
A.  We]\,  I  went  through  the  usual  tests  that  we  give  every  pa- 
tifnt. 
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Q.  What  are  they?  I  am  asking  what  they  are.  A.  Tested 
his  reflexes;   the  eyes  — 

Q.  Did  you  test  his  reflexes?     A.  I  did. 

Q.  Were  you  alone  in  this  examination?     A.  I  was. 

Q.  Did  you  arrive  at  the  same  results  in  those  usual  tests  that 
Dr.  Lane  said  he  arrived  at,  that  they  were  normal?  A.  No, 
they  are  not  normal. 

Q.  Well,  did  you  hear  Dr.  Lane  say  that  he  found  them  nor- 
mal —  the  reflexes,  the  eye  reactions?  A.  I  didn't  know  he 
found  them  normal,  no. 

Q.  Didn't  you  hear  him  say  that?     A.  I  did  not. 

Q.  Well,  you  found  them  substantially  normal,  didn't  you, 
Doctor?     A.  I  didn't  find  them  normal. 

Q.  Substantially  normal,  I  say.  A.  I  don't  know  what  that 
qualification  means. 

Q.  Well,  what  did  they  indicate  to  you?  Perhaps  that  is  the 
best  way  to  get  at  it.     A.  A  neurotic  temperament  —  disposition. 

Q.  What  is  that?  A.  But  I  did  not  test  them  for  that  pur- 
pose;   I  tested  them  for  the  purpose  of  elimination. 

Q.  That  is  a  new  word,  neurotic.  What  do  you  mean  by 
that?     A.  Why,  that  he  was  of  extremely  nervous  temperament. 

Q.  Well,  let  us  talk  English.  Nervous,  you  mean,  when  you 
say  neurotic.  And  you  found  that  by  —  A.  I  didn't  test  him 
for  that  purpose;    I  tested  him  for  the  purpose  of  elimination. 

Q.  Elimination  of  what?  A.  Of  other  diseases;  that  is  what 
I  had  — 

Q.  Did  you  do  any  different  tests  than  Dr.  Lane  described? 
To  save  time  I  speak  of  it  that  way;  the  knee-jerks  and  the  eye 
test?     A.  I  did  the  knee-jerks,  the  eye  test,  the  co-ordination  test. 

Q.  That  is  where  you  feel  of  your  nose,  and  so  forth?  A.  Yes, 
and  have  him  walk  up  and   down  the  floor;    the  Romberg  test. 

Q.  What  is  the  Romberg?  A.  That  is  standing  with  your  eyes 
closed  and  holding  up  one  leg,  then  the  other  leg,  and  so  forth. 

Q.  All  those  indicated  to  you  that  he  was  of  a  nervous  tem- 
perament, didn't  they?     A.  In  a  general  way,  yes. 

Q.  It  didn't  necessarily  indicate  that  the  man  was  insane? 
A.  It  eliminated  different  diseases,  such  as  general  paralysis, 
locomotor  ataxia  and  other  diseases  of  the  mental  system. 

Q.  But  no  test  as  to  insanity  as  such  at  all,  is  it,  Doctor? 
A.  They  don't  have  any  value  as  to  that,  except  lesions  of  the 
brain. 

Q.  Then  we  come  back  to  what  was  said  at  that  interview, 
don't  we?     A.  Yes. 
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Q.  Well,  what  was  said  at  that  interview  that  influenced  you  in 
any  way?     By  the  way,  did  you  take  notes?     A.  I  did  take  notes. 

Q.  At  that  time?     A.  I  did. 

Q.  During  the  early  days  of  the  trial  here  I  observed  that  you 
had  a  long  typewritten  statement.  Was  that  anything  to  do 
with  the  case?     A.  No,  that  was  simply  — 

Q.  What  was  that?     A.  That  typewritten  statement? 

Q.  You  had  that  in  court  and  kept  looking  at  it  and  making 
notes  on  it,  didn't  you?  A.  No,  that  was  the  reports  to  Chief 
Justice  Aiken  that  I  was  looking  over. 

Q.  You  made  notes  on  those  papers,  didn't  you?  A.  No,  I 
didn't. 

Q.  Hadn't  you  seen  them  before  you  came  into  court?  A. 
Yes,  I  brought  them  with  me. 

Q.  What  for?  A.  So  as  to  compare  the  evidence  with  the 
testimony. 

Q.  You  found  it  pretty  accurate,  didn't  you?     A.  I  did,  yes. 

Q.  Well,  you  say  you  did  make  notes  of  the  conversation  at 
that  time?     A.  I  did. 

Q.   Did  you  deem  it  important?     A.  I  did. 

Q.  Well,  now,  what  were  the}',  what  you  then  learned  for  the 
first  time?     A.  That  I  then  learned  for  the  first  time? 

Q.  Yes.  A.  You  don't  want  me  to  go  over  the  story  of  the 
crime  he  told  me? 

Q.  Oh,  no,  we  have  heard  that.  I  want  to  know  what  you 
then  learned  for  the  first  time  that  had  any  effect  on  your  opin- 
ion?    A.   Can  I  give  my  questions  to  him,  or  just  the  facts? 

Q.  Give  us  the  facts;  I  don't  care  for  the  precise  conversation. 
A.  That  he  found  himself  at  the  throat  of  his  child  twice  and  had 
been  torn  away  by  his  wife  before  he  realized  what  he  was  doing; 
that  he  remembered  hearing  the  child  scream  and  remembered 
nothing  else  until  the  wife  took  him  away  from  the  child.  That  he 
found  himself  two  blocks  away  from  the  house  in  a  nightgown  and 
with  a  desire  to  visit  the  houses  before  he  realized  what  he  was  doing, 

Q.  Yes.  A.  He  then  found  himself  in  his  night  clothes,  re- 
turned, disturbed  the  family,  and  when  his  wife  asked  him  what 
he  was  up  for,  he  said  a  burglar  —  he  was  chasing  a  burglar 
away  from  the  house. 

Q.  Yes.  A.  And  he  threw  some  matches  outside  of  the  win- 
dow to  corroborate  that  in  the  morning,  burnt  matches.  In  the 
morning  he  took  his  wife  and  other  members  of  the  family  to  the 
window,  showed  them  the  window,  the  burnt  matches,  and  an 
officer  was  passing  by  and  he  showed  the  officer  the  same  thing. 
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Q.  That  was  precisely  the  event  that  Mrs.  Spencer  testified  to, 
the  mother?  A.  Yes,  only  she  didn't  give  the  reason  and  I  don't 
believe  that  she  knows  it. 

Q.  Well,  we  won't  go  into  the  reason.  A.  Twice  at  the 
theatre,  that  he  had  to  leave  in  the  middle  of  a  play. 

Q.  Is  that  a  sign  of  insanity,  Doctor,  to  have  to  leave  the 
theatre  in  the  middle  of  a  play?     A.  To  visit  — 

Q.  I  beg  your  pardon.  A.  [Continuing.]  —  houses  for  the 
purpose  of  his  expeditions. 

Q.  Well,  what  was  the  purpose  —  to  commit  burglaries?  A. 
To  commit  burglaries. 

Q.  Don't  be  bashful  about  saying  it,  Doctor.  A.  Well,  it  was 
because  burglaries  were  not  perhaps  so  much  in  his  mind  as  the 
fact  that  he  had  to  enter  the  houses. 

Q.  Oh,  yes,  he  went  there  to  steal  something?  A.  And  that 
he  never  went  into  a  house  but  once  or  twice  —  I  think  he  said 
once  —  unless  he  found  the  door  or  window  open  —  unlocked. 

Q.  Didn't  that  strike  you  as  a  pretty  safe  method  of  carrying 
on  a  series  of  burglaries?  A.  It  didn't  strike  me  as  the  method 
of  a  usual  burglar. 

Q.  Are  you  familiar  with  those?  A.  I  have  read  a  great  deal 
about  them. 

Q.  You  have  read  a  great  deal  about  burglars.  What  have 
you  read  about  burglars  and  their  habits?  A.  Well,  I  have  read 
accounts  in  the  papers,  same  as  you  have  and  everybody  else  has. 

Q.  Don't  say  what  I  have  read;  you  don't  know  about  that. 
A.  I  have  never  seen  any  stop  on  account  of  finding  a  closed 
window  or  door. 

Q.  I  have  sent  a  good  many  of  them  over,  but  I  don't  know 
as  I  wasted  much  time  reading  about  them.  A.  Well,  that  is 
what  he  told  me. 

Q.  That  is,  he  said  his  method  was  in  committing  these  crimes 
only  to  enter  a  house  where  he  found  a  window  or  door  unfas- 
tened?    A.  Unfastened. 

Q.  So  he  would  not  violently  break  in?  A.  Yes.  That  he  had 
walked  to  Longmeadow  and  back  one  night,  three  miles,  try- 
ing to  resist  the  impulse  of  going  into  different  houses,  and  he 
said  the  devil  tempted  him  at  every  house;  and  finally  he  saw 
a  mop  hanging  on  a  pole  just  before  he  got  home,  and  he  took 
it  home  and  gave  it  to  his  wife,  being  satisfied  that  he  had  got 
something.     Another  night  — 

Q.  Did  he  say  when  that  was?  A.  No,  he  didn't  say  when 
that  was. 
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Q.  Didn't  you  want  to  know  how  long  ago  it  was?  A.  I  don't 
think  I  asked  him  and  I  don't  think  I  interrupted  him  in  a  good 
deal  of  the  story. 

Q.  You  didn't  consider  it  important  to  know  how  long  ago  it 
was  —  is  that  right?  A.  It  was  in  general  with  his  whole  story. 
Xo,  I  don't  think  — 

Q.  Did  you  consider  it  of  importance  to  know  when  that  was? 
A.  Xo,  I  didn't  think  it  of  importance. 

Q.  Very  good.  A.  At  another  time  he  went  out  for  one  of  his 
expeditions;  that  he  struggled  against  it;  that  he  went  back  to 
the  house;  that  he  then  returned,  and  after  wandering  around 
he  took  a  brake  shoe  from  one  of  these  houses  and  lugged  it 
home,  and  he  thought  it  was  in  his  yard  now.  It  satisfied 
him. 

Q.  Did  you  know  at  that  time  that  he  worked  on  the  railroad? 
A.   I  didn't  know. 

Q.  Did  you  inquire  about  that?     A.  Xo. 

Q.  Didn't  you  know  that  those  brake  shoes  and  pieces  of  iron 
of  that  kind  were  easily  salable  at  junkshops  and  have  some 
commercial  value?  A.  He  told  me  it  was  still  in  his  yard  and 
had  been  there  for  months. 

Q.  Didn't  you  understand  the  question?  A.  I  understand  you 
can  sell  iron,  of  course. 

[Question  read.] 

The  Witness.     Yes,   I  answered  that. 

Q.  You  didn't  know  that,  did  you,  Doctor?     A.  Why,  certainly. 

Q.  Did  you  take  that  into  consideration  in  passing  upon  this 
incident?     A.   I   did. 

Q.  Anything  else  he  told  you?  A.  He  told  me  about  taking 
some  silverware  from  a  house  and  said  that  at  times  that  he  was 
satisfied  with  a  stickpin  or  a  little  fancy  cup;  at  other  times  he 
felt  he  wanted  to  take  everything  in  the  house  —  in  fact,  the 
whole  house. 

Q.  Yes.  A.  He  said  that  the  thing  —  Have  I  got  to  confine 
myself  to  just  what  he  told  me  new  at  this  time? 

Q.  That  is  what  I  asked  you  about.  A.  The  thing  that  at- 
tracted him  in  the  jackknife  that  he  first  stole  was  the  little  inset 
—  inlay  of  brass  in  the  jackknife,  and  he  drew  a  picture,  which  I 
have,  of  the  little  inlay. 

Q.  He  is  a  pretty  good  artist,  isn't  he?  A.  Very  good;  that 
that  was  what  he  wanted;  that  he  always  took,  first,  stickpins 
if  he  could  find  them;  otherwise-,  bright  things  that  were  shiny 
or   attractive;    if  he  could    not    get  those  he  would  take  pieces  of 
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china;  if  he  could  not  get  those  he  would  take  ornaments;  if  he 
could  not  get  those  he  would  take  anything. 

Q.  Was  that  all  he  told  you  new  that  you  hadn't  heard  be- 
fore? A.  He  told  me  of  an  expedition  to  California  which  I 
hadn't  heard  before. 

Q.  Well,  perhaps  we  won't  go  into  that  —  unless  you  want  to? 
A.  I  don't  care;    if  you  want  the  evidence. 

Q.  Had  you  read  his  confession?  A.  No,  I  never  had  read 
his  confession  until  I  heard  it  in  court. 

Q.  When  you  heard  it  in  court  you  ascertained,  didn't  you, 
that  that  didn't  correspond  with  these  things  that  he  said  to  you 
about  the  devil  tempting,  about  his  trying  not  to  break  in  these 
places  —  didn't  you,  Doctor?  A.  Why,  I  don't  think  —  I  think 
there  was  quite  a  number  of  things  that  don't  appear  in  one  or 
appear  in  the  other,  yes. 

Q.  Did  you  believe  implicitly  what  he  told  you  at  the  Novem- 
ber 3  interview?     A.  I  saw  no  evidence  — 

Q.  Did  you  believe  it?     A.  No. 

Q.  You  didn't  believe  it?  A.  I  didn't  believe  it;  I  had  no 
reason  to  disbelieve  it. 

Q.  Did  you  consider  it?     A.  I  did  consider  it. 

Q.  As  the  basis  for  your  opinion?     A.  I  did  consider  it. 

Q.  If  you  didn't  believe  it  why  did  you  consider  it?  A.  I 
don't  understand  the  question,   "Do  you  believe." 

Q.  Well;  did  you  think  it  was  true?     A.  The  story  he  told  me? 

Q.  Yes,  sir.     A.  I  did. 

Q.  Then  you  believed  it,  didn't  you,  as  true?  A.  I  believed 
what  he  told  me  in  his  statements  as  telling  me  the  best  he  knew, 
the  best  he  could  at  that  time. 

Q.  And  you  used  that  statement  as  the  basis  for  your  opinion, 
didn't  you?  A.  That  with  this  —  my  opinion  to-day,  that  I 
gave  to-day,  was  that  — 

Q.  Not  to-day;  before  coming  into  court,  November  3.  A. 
That  is  all  I  had  to  base  my  opinion  on. 

Q.  Have  you  changed  your  opinion  by  reason  of  anything  you 
have  heard  here  in  court?     A.  No. 

Q.  Would  you  change  your  opinion,  no  matter  what  was  testi- 
fied to  in  court?     A.  Yes. 

Q.  What  would  cause  you  to  change  your  opinion?  A.  Any 
proof  that  the  statements  as  a  whole  were  falsified  and  untrue. 

Q.  Didn't  you  regard  the  statements  in  the  confession  as  a 
whole  as  being  quite  contradictory  to  the  statements  he  told  you 
November  3,  if  that  is  the  date?     A.   I  do  not. 
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Q.  Had  ycu  paid  particular  attention  to  the  statements  he 
made  in  it,  whether  they  would  contradict  him,  at  the  time  it 
was  given?     A.  I  did. 

Q.  Have  you  had  a  copy  of  it  since?     A.  Of  the  confession? 

Q.  Yes.     A.  I  have  never  seen  a  copy  of  it. 

Q.  Have  you  looked  it  over  in  the  evidence?  A.  I  have 
heard  it. 

Q.  Have  you  looked  it  over  in  the  evidence,  since  it  was 
printed  in  the  evidence?  A.  No,  sir;  I  haven't  even  read  the 
paper   containing  it. 

Q.  Then,  as  you  recall  it,  the  confession  as  it  went  in  was  the 
same  as  the  story  he  told  you?     A.  Not  altogether. 

Q.  As  a  whole?     A.  As  a  whole. 

Q.  Very  good.  You  use  the  term  "irresistible  impulse." 
What  do  you  mean  by  "irresistible  impulse,"  Doctor?  A.  Let 
me  give  an  illustration. 

Q.  Give  it  in  any  way.  I  asked  you  for  a  definition.  Can 
you  define  it  for  us  first?  A.  If  a  man  sees  opium,  if  he  sees 
some  opium  on  that  desk,  he  will  use  all  the  cunning  that  he  has 
to  get  that  opium  in  any  way.  It  is  an  irresistible  impulse  to 
get  it. 

Q.  Yes,  the  same  as  a  man  will  get  a  drink  if  the  bar  is  open? 
A.  Yes,  —  irresistible  impulse,  he  cannot  help  it. 

Q.  In  other  words,  it  defines  itself?     A.  Yes,  sir. 

Q.  The  impulse  is  irresistible?     A.  Irresistible. 

Q.  Did  you  go  over  carefully  the  different  other  burglaries 
that  this  defendant  committed  for  the  purpose  of  determining 
whether  those  were  irresistible  or  not?     A.  Yes. 

Q.  Did  you  ascertain  that  in  one  he  climbed  up  on  a  ladder 
preparatory  to  getting  into  a  window  on  the  upper  floor,  but 
seeing  a  woman  there  or  some  person,  if  I  recall,  he  slid  down 
the  ladder,  and  his  impulse  was  overcome  by  the  mere  sight  of 
somebody  in  the  house?     A.  That  often  happens. 

Q.  That  is  not  responsive.  I  ask  to  have  that  stricken  out. 
Did  you  take  that  into  consideration?     A.  I  did. 

Q.  In   that  instance  it  was  easily  overcome?     A.  Yes. 

Q.  Did  you  also  take  into  consideration  the  fact  that  the  de- 
fendant lost  a  locket  which  contained  a  picture  of  his  mother 
and  his  sister,  which  could  easily  identify  him  if  discovered  and 
turned  over  to  the  police?     A.  Yes. 

Q.  And  that  by  reason  of  that  fact,  and  on  account  of  fear  of 
detection  if  that  locket  was  found,  he  refrained  for  six  months 
from  committing  burglary?     A.   I  considered  — 
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Q.  You  can  answer  that  question  yes  or  no.  A.  I  considered 
that,  yes. 

Q.  Then  having  that  in  mind  you  think  he  was  acting  under 
an  irresistible  impulse?  A.  I  do.  I  will  give  my  reasons,  if  you 
want   them. 

Q.  I  haven't  asked  for  any  reasons  but  if  you  want  to  give 
your  reason.,  give  them.  It  might  be  interesting  to  see  how 
you  arrived  at  your  conclusion.  A.  It  was  part  of  what  he  told 
me.     I  suppose  it  would  come  under  that  head. 

Q.  Have  you  now  given  all  the  reasons  by  which  you  arrived 
at  your  conclusion?     A.  No,  sir. 

Q.  I  say  you  may  give  them,  if  you  wish  to.  I  would  like  to 
see  how  you  arrived  at  your  conclusion,  I  think  it  would  be 
interesting.  A.  He  lost  a  locket,  and  he  was  in  fear  that  the 
locket  would   be  found. 

Q.  He  told  you  that,  did  he?  A.  He  told  me  that,  and  he 
had  to  fight  himself  twice  as  bard,  and  finally  he  couldn't  any 
longer,  and  he  went  out.  And  my  reason  for  that  is  that  the 
pent-up  desire  becomes  more  violent  when  it  is  not  exercised,  as 
it  was  in   this  case. 

Q.  I  presume  that  is  true,  the  same  as  anything  pent  up,  isn't 
it?     A.  Yes. 

Q.  Well,  then,  the  fact  that  he  resisted  for  more  than  six 
months,  fearing  detection,  didn't  have  much  weight  with  you? 
A.  Not  in  connection  with  the  situation  here  — 

Q.  Would  it  make  any  difference  to  your  opinion  that  if  before 
yielding  to  this  pent-up  situation  that  you  describe  he  had  made 
up  his  mind  that  the  police  hadn't  found  the  locket  and  wouldn't 
find  it,  and  that  any  danger  of  detection  from  that  was  gone? 
A.  That  is,  in  this  case? 

Q.  Yes.     A.  No. 

Q.  It  wouldn't  make  any   difference?     A.  No,   sir. 

Q.  Would  it  make  any  difference  to  your  opinion  whether  he 
had  shot  or  did  shoot  to  escape  capture,  whether  it  was  not  for 
the  purpose  of  escaping  capture?     A.  Yes. 

Q.  Believing  that  he  was  about  to  be  captured  by  the  escape 
of  the  persons  shot,  and  shooting  for  the  purpose  of  escaping 
capture,  —  is  that  in  and  of  itself  any  indication,  or  would  it 
lead  you  to  the  opinion  that  he  was  then  acting  under  an  irre- 
sistible impulse,  or  that  he  didn't  know  right  from  wrong,  as  to 
that  act?     A.  I  do  not  think  that  can  be  answered  by  yes  or  no. 

Q.  If  you  can  I  would  like  to  have  you.  A.  I  cannot  conceive 
of  his  shooting  a  woman  to  escape. 
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Q.  You  cannot  conceive  of  it?     A.  No,  sir. 

Q.  If  you  are  unable  to  conceive  that  situation  that  I  have 
assumed  to  you,  then  I  won't  ask  you  to  imagine  the  answer,  of 
course.     A.  Xo,  sir. 

Q.  So  it  wouldn't  make  any.  difference  to  your  opinion  how 
that  took  place,  —  whether  it  was  to  escape  capture  or  other- 
wise?    A.  Yes. 

Q.  It  would?     A.  It  would  make  a  difference. 

Q.  Did  you  notice  in  the  question  I  gave  you  a  minute  ago 
that  I  said  for  the  purpose  of  escaping  capture?  A.  That  he 
shot  for  the  purpose  of  escaping  capture? 

Q.  Yes,  that  he  shot  for  the  purpose  of  escaping  capture,  — 
would  that  lead  you  to  the  conclusion  that  he  was  acting  under 
an  irresistible  impulse  or  that  he  didn't  know  right  from  wrong? 
A.  In  this  case  I  think  he  was  acting  under  an  irresistible  im- 
pulse and  didn't  know  right  from  wrong. 

Q.  I  say  if  he  shot  for  the  purpose  of  escaping  capture,  — 
would  that  lead  you  to. that  conclusion?  A.  I  don't  think  I 
understand   the  question. 

Q.  You  cannot  answer  that?     A.  I  don't  believe  I  can. 

Mr.  Swift.     Then  I  won't  ask  you  any  more.     That  is  all. 

Re-direct  Examination. 

Q.  (by  Mr.  Stapletox).  How  did  the  defendant  appear  when 
you  saw  him  at  Bridgewater?  A.  Very  much  as  he  appeared 
when   Dr.   Elliott   was   testifying. 

Q.  What  was  that?  A.  Very  much  as  he  appeared  yesterday 
when  Dr.  Elliott  was  testifying. 

Q.  By  the  way,  did  you  have  any  talk  —  I  forgot  to  put  this 
in  in  direct  examination  —  did  you  have  any  talk  with  Dr. 
Elliott  in  regard  to  his  mental  condition?     A.   I  did. 

Q.  What  did  Dr.  Elliott  say  and  what  did  you  say? 

Mr.  Swift.  I  will  take  your  Honor's  ruling  on  this  propo- 
sition. I  understand  it  is  only  for  the  purpose  of  disputing  a 
witness  called  by  the  defendant  yesterday.  Your  Honor  ad- 
mitted it,  if  I  recollect  it  right,  solely  for  the  purpose  of  testing 
his    credibility. 

The  Court.  Of  course  that  is  the  only  purpose  for  which  it 
could  be  offered  and  for  which  it  could  be  competent. 

Mr.  Stapletox.     It  is  the  only  purpose  for  which  I  offer  it. 

Mr.  Swift.  Does  your  Honor  think  that  the  witness  can  be 
called   now  to  contradict  this  other  witness    as  to  that  matter? 

Mr.  Stapletox.     I  called  this  witness's  attention  to  the  time. 
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The  Court.  In  the  first  place,  this  is  not  the  time  to  ask  the 
question  of  this  witness,  but  I  understand  counsel  to  say  that 
he  forgot  it. 

Mr.  Swift.  I  understand  so,  and  I  do  not  object  to  it  on 
that  ground.  , 

The  Court.  While  Dr.  Elliott  was  a  witness  called  by  the 
defendant,  I  assume,  under  the  statute,  the  defendant  would 
have  the  right  to  show  that  different  statements  had  been  made 
by  Dr.  Elliott  elsewhere,  and  that  such  a  question  would  not  be 
contrary  to  the  general  rule  that  a  party  could  not  contradict 
his  own  witness. 

Mr.  Swift.  Assuming  that  to  be  so,  musn't  he  direct  the 
doctor's  attention  to  the  specific  proposition  that  he  wishes  him 
to  testify  to? 

Mr.  Stapleton.     I  submit,  your  Honor,  I  did  so. 

Mr.  Swift.  I  think  he  asked  him  what  the  talk  was  with 
Dr.   Elliott. 

The  Court.  You  may  direct  the  witness's  attention  directly 
to  it.  The  rule  is  that  a  person  who  has  been  claimed  to  have 
made  a  contradictory  statement,  —  that  his  attention  must  be 
directed  to  it  and  he  be  given  an  opportunity  to  explain  it. 
First,  after  that  has  been  done,  then  I  take  it  that  the  evidence 
is  competent  to  show  that  such  a  statement  is  inconsistent  with 
some  statement  made  by  the  same  witness  elsewhere. 

Mr.  Swift.  Of  course  this  witness  must  be  directed  to  the 
specific  matter  to  which  his  attention  had  been  called. 

Mr.  Stapleton.     Shall  I  proceed,  your  Honor? 

The  Court.  It  is  competent  for  you  to  show  that  this  wit- 
ness had  a  conversation  with  Dr.  Elliott,  i,f  he  had  any  conversa- 
tion, that  it  was  inconsistent  with  what  Dr.  Elliott  said  yesterday, 
otherwise  not,  and  that  only  for  the  purpose,  not  as  indicating 
that  the  statement  which  was  made  by  Dr.  Elliott  was  true, 
but  as  bearing  upon  his  credibility  as  a  witness. 

Q.  State  what  that  conversation  was,  Doctor?  A.  I  can  state 
in  general. 

Q.  As  near  as  you  can  recollect.  A.  After  Spencer  had  retired 
we  talked  about  the  case,  as  any  two  physicians  would  in  con- 
sultation. 

Mr.  Swift.  I  think  the  last  part  of  it  should  be  stricken  out, 
—  as  to  what  any  two  physicians  would  do  in  consultation. 

The  Court.     The  question  is  what  was  the  conversation. 

The  Witness.  I  said,  "Dr.  Elliott,  what  is  your  opinion  of 
this  man?"     He  said,   "I  consider  him  a  high-grade  imbecile." 
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I  asked  him  if  he  had  investigated  any  of  these  charges  that  had 
been  made  in  the  letters  written  to  his  mother,  and  he  said  yes, 
that  they  were  all  delusions,  that  he  was  under  delusions  before 
he  came  there  in  regard  to  his  father.  That  is  the  substance  of 
the  conversation. 

Re-cross  Examination. 

Q.  (by  Mr.  Swift).  Did  you  understand,  Doctor,  that  your 
present  testimony  contradicts  Dr.  Elliott's  testimony  as  to  his 
then  opinion  in  December?     A.  That  he  was  insane? 

Q.  Xo,  as  to  what  he  said  yesterday,  —  you  were  put  on  to 
testify  to  something  to  contradict  Dr.  Elliott?  A.  I  have  testi- 
fied to  the  truth. 

Q.  I  know  you  think  so,  but  what  testimony  of  Dr.  Elliott  do 
you  now  intend  to  rebut  by  your  statement  of  what  he  then  said? 

The  Court.  I  do  not  think  it  is  for  this  witness  to  testify  to 
that.  That  is  a  question  for  the  jury,  to  say  whether  anything 
that  has  now  been  stated  is  contradictory  to  anything  that  Dr. 
Elliott  said. 

Mr.   Swift.     Yes,  your  Honor. 

The  Court.  If  it  doesn't  contradict  it,  then  the  jury  should 
disregard    it. 

Mr.  Stapletox.  The  defendant  rests,  may  it  please  your 
Honor. 

Albert  G.  Kneeland  —  sworn. 

Direct  Examination. 

Q.  (by  Mr.  Callahan).  What  is  your  name,  sir?  A.  Albert 
(j.   Kneeland. 

Q.  Where  do  you  live?  A.  I  reside  in  Lebanon.  Lived  there 
since  '65  —  on  the  place  I  now  am  since  '71. 

Q.  But  you  have  lived  in  town  since  1861?     A.  Yes,  sir. 

Q.  Do  you  hold  a  judicial  position  there?     A.  Yes,   sir. 

Q.  And  what  is  the  position?  A.  Well,  I  am  judge  of  probate 
there,   and  also  grand  juror. 

Q.  Judge,  are  you  acquainted  with  the  Wilbur  Spencer  family? 
A.  Yes,   sir. 

Q.  How  long  have  you  known  them?  A.  I  can't  tell  exactly, 
but  ever  since  Mr.  Spencer  came  into  the  town. 

Q.  And  were  you  a  resident  of  the  town  when  they  were 
married?      A.  Yes,  sir. 

Q.  Have  you  been  acquainted  with  their  children  as  they  grew 
up  in  the  village?  A.  Lived  about  a  mile  and  a  half  from  the 
family;    T  have  known  of  the  family  ever  since  they  were  married. 
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Q.  Were  you  acquainted  with  the  children  as  they  grew  up? 
A.  A  passing  acquaintance,  yes,  sir. 

Q.  By  the  way,  how  large  a  town  is  Lebanon  as  to  population? 
A.  About  1,500,  if  I  remember  rightly. 

Q.  And  what  kind  of  a  community  is  it  as  to  the  occupations 
of  the  inhabitants?  A.  It  is,  strictly  speaking,  a  farming  com- 
munity. 

Q.  Were  you  at  any  time  in  your  younger  days  a  teacher? 
A.  Yes,   sir. 

Q.  In  the  Lebanon  school?     A.  Yes,  sir. 

Q.  At  that  time  was  the  prisoner  a  pupil  of  yours?  A.  He 
was  during  one  term. 

Q.  How  long  a  period  did  that  term  cover?  A.  Perhaps  six- 
teen weeks;  I  won't  say  as  to  the  exact  number  of  weeks,  but 
I  think  it  was  sixteen. 

Q.  And  as  such  teacher  did  you  have  him  under  your  tuition 
and  observation?     A.  I  did. 

Q.  About  what  year  was  that?  A.  That  was  in  the  year  1893, 
the  winter  of  that  year,  I  believe. 

Q.  And  after  that  term,  and  up  to  the  time  that  he  left 
Lebanon,  did  you  meet  him  more  or  less  frequently?     A.  Yes,  sir. 

Q.  Where,  Judge?  A.  Why  I  can't  state  any  time  or  any 
place. 

Q.  I  don't  mean  any  date,  but  under  what  circumstances  that 
you  recall  of  meeting  him?  A.  Why,  as  I  would  meet  any  young 
man  around  the  town. 

Q.  How  about  meeting  him  in  his  father's  store?  A.  Wlijr, 
I  think  I  have  met  him  in  there. 

Q.  And  have  you  met  him  about  the  village?  A.  About  the 
village,  certainly. 

Q.  Now,  Judge,  all  this  time  of  your  acquaintance  with  him, 
including  the  school-teaching  days,  did  you  ever  notice  anything 
peculiar,  unusual  or  eccentric  about  him?  A.  No,  sir,  I  wouldn't 
classify  it  in  that  respect,  no. 

Q.  As  to  whether  he  was  a  normal  boy,  as  you  observed  him? 
A.  As  far  as  ever  I  saw. 

Mr.  Stapleton.     I  object  to  that,  may  it  please  your  Honor. 

The  Court.     I  think  that  question  is  perhaps  too  broad. 

Mr.   Callahan.     Very  well,   your  Honor. 

Q.  What  was  your  acquaintance  with  his  father,  Wilbur  Spen- 
cer?    A.  Why,  I  have  done  a  good  deal  of  trading  at  his  store. 

Q.  Covering  a  short  or  long  period?  A.  Why,  covering  several 
years  while  he  was  there  as  a  merchant. 
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Q.  In  your  acquaintance  and  dealings  with  him  have  you  ever 
observed  anything  eccentric  or  peculiar  about  him?  A.  Not  in 
anything  that  I  had  had  any  dealing  with  him. 

Q.   Do  you  know  Mrs.  Spencer?     A.  Yes,  sir. 

Q.  How  long  have  you  known  her?  A.  Why,  ever  since  I 
came  on  to  the  place  where  I  am  now,  1871. 

Q.  And  during  your  acquaintance  with  her  did  you  ever 
observe  anything  peculiar  or  eccentric  about  Mrs.  Spencer?  A. 
Xo,  sir,  I  wouldn't  say  that  I  have. 

Q.  In  school  as  your  pupil  how  did  the  prisoner  act?  A.  I 
don't  recall  anything  different  from  the  normal  scholar,  ordinary 
scholar. 

Mr.  Stapletox.     I  ask  that  the  word  "normal"  be  stricken  out. 

Mr.  Callahan.  I  don't  object.  In  view  of  your  Honor's 
ruling,  the  word  "normal"  may  be  stricken  out  and  let  it  stand, 
as  he  observed  him,  that  he  was  an  ordinary  scholar. 

Mr.  Stapletox.  I  don't  think  the"  answer  should  stand  that 
as  he  observed  him  he  was  an  ordinary  scholar.  He  says,  "  I 
don't  recall  anything  different." 

Mr.  Callahan.     Well,  let  us  see  how  the  answer  stands  now. 

Answer  read  by  stenographer  as  follows:  — 

I  don't  recall  anything  different  from  the  ordinary  scholar. 

Cross-examination. 

Q.  (by  Mr.  Stapletox).  Did  you  have  some  trouble  with 
him  in  school,  Judge?  A.  Why,  no  more  than  we  get  with 
scholars  sometimes. 

Q.  Excuse  me.  I  don't  ask  about  how  much.  But  just,  have 
you  done  so?  A.  I  punished  him  once,  if  that  is  what  you  refer 
to,   Mr.   Stapleton. 

Q.  Did  you  find  him  unruly?  A.  Xo,  sir,  not  during  that 
time. 

Q.  Did  he  have  a  habit  of  going  away  from  school  before  the 
school  was  over?  A.  He  absented  himself  afternoons  after  recess 
for  —  I  couldn't  tell  how  many,  but  once  or  twice. 

Q.  You  have  a  recollection  when  he  did  go  out  at  recess  that 
he  wouldn't  come  back?     A.  Yes,  sir. 

Q.  You  have  a  recollection  that  he  used  to  go  out  at  recess  — 
A.   Y(    . 

Q.  —  and  not  come  back.  Just  how  many  times  that  is,  you 
wouldn't  attempt  to  say  now?     A.   No,  sir,  I  would  not. 
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Q.  Your  recollection  of  him  as  a  pupil  is  not  very  distinct,  is 
it?  A.  I  couldn't  pick  out  particularly  any  of  my  pupils  seven- 
teen years  back  and  be  willing  to  testify  to  a  very  distinct  re- 
membrance of  everything  which  transpired. 

Q.  And  his  conduct  attracted  your  attention  to  such  a  degree 
that  you  made  complaints  about  him  to  his  father,  didn't  it? 
A.  It  did,  on  that  occasion;    yes,  sir. 

Q.  Do  you  have  a  recollection  that  at  various  times  you 
punished  him?  A.  I  have  no  recollection  of  punishing  him  but 
once. 

Q.  You  have  a  recollection  of  punishing  him  once?  A.  I 
have,   sir. 

Q.  You  wouldn't  say  you  didn't  punish  him  more  than  once? 
A.  I  don't  think  I  did. 

Q.  Do  you  recall?  A.  I  wouldn't  swear  to  it,  but  I  have  no 
remembrance  of  but  one  punishment. 

Q.  He  was  only  in  your  school  about  how  long,  —  sixteen 
weeks?  A.  I  think  sixteen  weeks  was  that  term,  in  length  of 
term. 

Q.  And  was  it  about  that  time  that  he  went  to  school  to 
George  E.  Briggs,  or  do  you  remember?  A.  It  was  after  that 
time  he  went  to  school  with  Mr.   Briggs. 

Q.  That  was  after  he  left  you  that  he  went  to  school  with 
George  E.  Briggs?     A.  Yes,  sir. 

Q.  And  how  long  did  he  go  to  school  to  Mr.  Briggs?  A.  I 
couldn't  say. 

Q.  And  after  he  left  Mr.  Briggs  how  long  did  he  go  to  school, 
—  who  did  he  go  to  school  to,  do  you  know?  A.  No,  sir,  I 
couldn't  say  who  his  teachers  were  there. 

Q.  Were  you  teaching  school  there  at  that  time?  A.  I  have 
followed  teaching  winters,  during  the  winter  terms,  for  about 
sixteen  or  seventeen  winters,   probably. 

Q.  Was  it  in  the  same  building  where  Mr.  Briggs  taught?  A. 
No,  sir,  it  was  not.  It  was  a  one-room  school.  All  our  schools 
in  that  — 

Q.  All  schools  are  small,  one-room  schools?     A.  Yes,  sir. 
Q.  You  didn't  see  him  very  frequently  after  you  had  him  in 
school,    Judge,    did   you?     A.  Why,    it    depends    upon   how  you 
define  the  word  to  call  it  frequent.     I  saw  him  as  I  happened  to 
meet  him  around  the  town  there. 

Q.  As  you  happened  to  be  driving  by  his  house,  you  might 
see  him?     A.  Yes;    or  the  store,  or  something  of  that  kind. 
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Q.  Of  course,  some  days  you  would  go  over  into  the  neighbor- 
ing towns?  A.  Why,  I  am  probably  there  from  once  to  three 
times   a   week. 

Charles  J.  Abell  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Callahan).  What  is  your  name?  A.  Charles  J. 
Abell. 

Q.  And  where  do  you  live,  Mr.  Abell?    A.  Lebanon,  Connecticut. 

Q.  How  long  have  you  lived  there?     A.   Sixty-three  years. 

Q.  Do  you  hold  an  official  position  in  the  town  of  Lebanon? 
A.  Yes,   sir.     Town   clerk  and  treasurer. 

Q.  How  long  have  you  been  town  clerk  and  treasurer?  A. 
Nineteen  years. 

Q.  Are  you  acquainted  with  the  Wilbur  Spencer  family?  A. 
Yes,  sir. 

Q.  How  long  have  you  known  them?  A.  Well,  I  have  known 
him  nearly  ever  since  he  lived  in  town.  I  can't  say  how  many 
years. 

Q.  Were  they  married,  Mr.  Abell,  in  Lebanon?  A.  That  I  am 
not  sure,   but  they  were  living  there  when   they  were  married. 

Q.  I  mean,  did  you  know  them  when  they  were  married?  A. 
Yes,   sir. 

Q.  Are  you  acquainted  with  Wilbur  L.  Spencer?  A.  Yes,, 
sir. 

Mr.   Stapletox.     You  mean  the  father? 

Mr.   Callahan.     The  father.     Isn't  that  the  name? 

Mr.  Stapletox.     L.  L. 

Q.  Wilbur   L.    L.    Spencer,    my   friend   suggests?     A.  Yes,    sir. 

Q.  And  do  you  know  what  his  business  was  in  Lebanon? 
A.  Why,  he  run  a  farm  there  and  was  a  merchant  most  of  the 
time  he  has  lived  there. 

Q.  And  did  you  have  dealings  with  him  from  time  to  time? 
A.   Yes,   sir,   some. 

Q.  And  did  you  have  occasion  from  time  to  time  to  go  to  the 
store?  A.  I  would,  occasionally;  not  very  often,  —  I  did  most 
of  my  grocery  dealing  with  the  other  grocer.  And  I  dealt  with 
him  occasionally,  farm  implements  mostly. 

Q.  And  difl  you  see  him  at  church  or  town  meetings  there? 
A.   Oh,  I  saw  him  frequently  in  church  and  about  the  town. 

Q.  And  whether  or  not  you  frequently  conversed  with  him? 
A.  Why,  yes,  frequently;    but  still,  not  every  day. 
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Q.  Well,  I  don't  mean  that.  But  as  a  matter  of  frequency? 
A.  Yes,  frequently. 

Q.  Mr.  Abell,  have  you  ever  observed  anything  peculiar  or 
eccentric  about  Wilbur  L.   L.   Spencer?     A.  No,   sir. 

Q.  What  do  you  know  about  him  as  a  business  man?  A.  Why, 
he  was  a  successful  business  man,  I  should  say,  from  what  I 
could  observe.     He  did  a  large  business  there. 

Q.  And  whether  he  gave  it  close  attention,  or  otherwise? 
A.  Oh,  yes.  He  was  at  his  business  every  day  when  he  was  in 
health. 

Q.  And  did  you  know  Mrs.  Spencer?     A.  Yes. 

Q.  The  prisoner's  mother.  And  how  long  have  you  known 
her,  Mr.  Abell?     A.  Since  she  was  a  child. 

Q.  And  have  you  ever  observed  anything  peculiar  or  eccentric 
about  her?     A.  No,  sir. 

Q.  How  long  have  you  known  the  prisoner?  A.  Why,  I 
haven't  seen  anything  of  him  for  several  years;  I  don't  know 
how  many,  but  he  has  been  away  from  town  and  I  haven't  seen 
him;  if  he  has  been  in  town,  I  haven't  seen  him,  I  presume,  in 
ten  years.     I  don't  know  how  long. 

Q.  Up  to  the  time  that  he  left  town  were  you  acquainted  with 
him?     A.  I  saw  him  as  a  boy  in  the  town. 

Q.  And  where  would  you  see  him  in  the  town,  as  a  boy? 
A.  Well,  I  should  think  he  was  in  his  father's  store  for  a  spell, 
and  at  the  school  there  and  around  the  school.  The  school  and 
post  office  were  close  together  and  I  saw  him  occasionally;  not 
every  day. 

Q.  And  did  you  ever  observe  anything  peculiar  or  eccentric 
about  his  manner,  conduct  or  appearance?     A.   No,  sir. 

Q.   At  any  time?     A.   No,  sir. 

Cross-examination. 

Q.  (by  Mr.  Stapleton).  Of  course,  you  didn't  associate  par- 
ticularly with  this  defendant,  I  take  it?  A.  Why,  I  only  saw 
him  as  a  boy. 

Q.  That  is,  as  you  would  be  driving  through  the  town  or  walk- 
ing from  one  part  of  the  town  to  the  other,  you  would  see  him? 
A.  Well,  our  meetings  were  casual. 

Q.  On  the  green,  or  somewhere  he  might  be  playing?  A. 
Yes. 

Q.  You  didn't  go  over  near  him?     A.  No,  sir. 

Q.  And  engage  in  conversation?     A.  No,  sir. 
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Q.  And  you  didn't  note  particularly  whether  he  was  peculiar 
or  not,  did  you,  Mr.  Abell?  A.  Well,  there  was  nothing  peculiar 
as  I  have  noticed. 

Q.  I  say,  you  didn't  note  particularly  whether  he  was  peculiar 
or  not?     A.  Well,   I  wasn't  looking  for  peculiarities. 

Q.  And  you  haven't  seen  him  to  any  extent  for  ten  years? 
A.  I  should  say  it  was  something  like  that  time.  I  can't  tell 
the  time. 

Q.  Now,  you  say  that  his  father  was  at  his  business  every  day 
when  he  was  in  health?     A.  I  think  so. 

Q.  And  he  was  away  some  with  poor  health,  was  he?  A.  Well, 
there  was  a  time  that  his  health  wasn't  good  and  he  sold  out 
his  business  on  account  of  his  health. 

Q.  And  that  was  on  account  of  his  nervousness?  A.  I  never 
knew  what  the  trouble  was. 

Q.  Did  you  ever  notice  that  his  father  was  a  very  nervous 
man?     A.   I  don't  know  that  I  did. 

Q.  Did  you  ever  notice  that  he  was  a  very  irritable  man  and 
quick  tempered?  A.  I  have  never  had  any  experience  in  that 
line. 

Q.  Well,  I  imagine  you  never  crossed  him  in  any  way?  A. 
Why,  no,  I  never  crossed  him  that  I  know  of. 

Q.  And  so  you  really  couldn't  say  whether  he  was  an  irri- 
table or  quick-tempered  man  or  not?  A.  Not  from  actual  experi- 
ence or  knowledge. 

Q.  You  couldn't  really  say  whether  he  is  a  nervous  man  or 
not?     A.   Xo,  sir,   I  am  not  up  on  nervous  troubles. 

Q.  I  assume  not.  And  did  you  see  this  defendant  from  time 
to  time  having  trouble  with  other  boys  in  the  town,  on  the  green 
there?     A.  Never  did. 

Nathaniel  C.  Barker  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Callahax).  What  is  your  name?  A.  Nathaniel 
C.  Barker. 

Q.   Where  do  you  live,  Mr.  Barker?     A.  Lebanon,  Connecticut. 

Q.  How  long  have  you  lived  there?  A.  I  have  lived  there 
fifty-six  years. 

Q.  Are  you  acquainted  with  the  Wilbur  L.  L.  Spencer  family? 
A.    1  am. 

Q.  Were  you  acquainted  with  the  Gager  and  Davis  families, 
relatives  of  Mrs.   Spencer?     A.    1  was. 
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Q.  To  what  extent  were  you  acquainted  with  the  Davis  and 
Gager  families?  A.  The  Davis  family  lived  in  the  town  two  or 
three  years.     The  Gager  family  lived  there  until  they  died. 

Q.  How  frequently  did  you  meet  the  Gager  family,  or  the 
members  of  it?  A.  Well,  quite  often;  when  I  first  moved  into 
the  town  they  were  my  nearest  neighbors. 

Q.  And  was  the  mother  of  Mrs.  Spencer  among  that  family? 
A.  She   was. 

Q.  And  was  she  among  those  you  describe  as  your  nearest 
neighbors?     A.  Some   of  the  time. 

Q.  Did  you  notice  anything  peculiar  or  eccentric  about  any 
of  the  Gagers?     A.  I  never  did. 

Q.  Did  you  notice  anything  peculiar  or  eccentric  about  any 
of  the  Davises?     A.  I  never  did. 

Q.  Did  you  know  Wilbur  Spencer's  father?     A.  I  did. 

Q.  How  old  a  man  was  he,  as  you  recall  it,  when  he  died? 
A.  Well,  I  only  saw  him  occasionally,  as  he  came  through  the 
town  peddling  different  kinds  of  things. 

Q.  You  were  not  acquainted  with  him?     A.  I  knew  him  by  sight. 

Q.  You  knew  him  by  sight  only?     A.  That  is  all. 

Q.  Well,  I  won't  ask  you  about  him.  How  long  had  you 
known  Wilbur  Spencer,  the  father  of  the  prisoner?  A.  Well,  I 
have  known  him  since  he  was  a  lad.  He  worked  for  my  father 
two  years  when  he  was  about  seventeen  or  eighteen  years  of 
age. 

Q.  Was  your  acquaintance  with  him  continuous  while  he  was 
in   business  in   Lebanon?     A.  Yes. 

Q.  What  kind  of  business  did  he  conduct  there?  A.  Country 
store. 

Q.  Selling  what,  in  a  general  way?  A.  Dry  goods,  groceries, 
boots  and  shoes,  what  would  generally  be  — 

Q.  Farming  implements?     A.  Farming  implements. 

Q.  Paints  and  oils?     A.  Yes. 

Q.  While  he  ran  that  business  did  you  come  into  contact  with 
him  more  or  less  frequently?     A.  I  did. 

Q.   Did  you  trade  with  him?     A.  I  was  in  the  same  business. 

Q.  Did  you  meet  him  on  the  streets  of  Lebanon  from  time  to 
time?     A.  I  did. 

Q.  And  talked  with  him?     A.  Yes. 

Q.  You  ran  another  store  there?     A.  I  did. 

Q.  Did  you  observe  anything  peculiar  or  eccentric  about 
Wilbur?     A.  I  never  did. 
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Q.  Did  you  ever  notice  anything  odd  or  peculiar  about  his 
intelligence?     A.  No,  sir;    I  never  did. 

Q.  Whether  he  was  or  was  not  a  successful  merchant?  A.  I 
always  considered  him  a  successful  business  man. 

Q.  Do  you  know  the  prisoner,  Mr.   Barker?     A.  I  do. 

Q.  For  from  what  period  of  his  life?  A.  Well,  from  the  time 
he  was  born  until  —  well,  I  might  say  until  he  left  Lebanon. 

Q.  Under  what  circumstances  would  you  meet  him  in  Leb- 
anon? Where,  for  example,  and  how  frequently?  A.  I  saw 
him  — 

Q.  Will  you  state  how  frequently  you  had  an  opportunity  to 
observe  him?     A.  I  saw  him  as  a  school  boy,  at  school. 

Q.  Where  else?  A.  Well,  I  have  seen  him  at  various  times 
about  the  town. 

Q.  Did  you  observe  him  at  any  time  working  about  his  father's 
store?  Did  he  work  in  his  father's  store  when  you  knew  him? 
A.  Well,  I  couldn't  say  about  that;  I  couldn't  say  positively 
that  I  knew  that  he  did. 

Q.  Did  you  ever  observe  anything  peculiar  or  eccentric  about 
him?     A.   Xo,  sir;    I  never  did. 

Cross-exa  m  in  ation . 

Q.  (by  Mr.  Stapletox).  You  didn't  keep  very  close  tabs  on 
him,  Mr.  Barker?  A.  Xo  more  than  I  did  the  other  boys  of  the 
town. 

Q.  Did  you  go  to  his  father's  store  very  often?  A.  Well,  I 
have  been  into  it  a  great  many  times. 

Q.  Didn't  you  know  that  he  worked  there  off  and  on  for  a 
great  many  years?     A.  I  did  not. 

Q.  Summers  or  between  times  that  he  was  going  to  school? 
A.   Xo;    I  don't  know  that  as  a  fact. 

Q.  You  don't  know  whether  that  is  a  fact?  A.  No,  sir,  I 
do  not. 

Q.  It  might  be  so  and  still  you  not  know  it?  A.  Why,  he 
might  have  been  there;    I  don't  know. 

Q.  That  is  what  I  asked  you.  Xow,  you  knew  the  Gager 
family?     A.   I  did. 

Q.   Did  you  know  Mrs.   Spencer's  mother?     A.   I  did. 

Q.  Did  you  know  that  she  had  hysterical  fits  at  times?  A.  I 
knew  that  the  latter  part  of  her  life  that  she  was  in  very  poor 
health. 

Q.   You   knew  that  she  was  not  quite  right  in  her  mind,  the 
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latter  part  of  her  life?  A.  Well,  I  have  always  understood  that 
it  was  a  disease  that  affected  her  mind. 

Q.  And  you  knew  besides  that  that  she  had  hysterical  fits  at 
times?     A.  I  have  no  special  knowledge  of  that. 

Q.  You  have  no  personal  knowledge  of  it?  A.  No,  sir,  I 
have  not. 

Q.  That  is,  she  might  have  had  them  and  you  not  know  it? 
A.  Yes. 

Q.  Did  you  know  Eliza  Davis?     A.  Who? 

Q.  Eliza   Davis?     A.  I   didn't  know   any   one   by  that  name. 

Q.  Did  you  know  a  woman  that  stayed  at  the  Spencer  house 
up  to  about  1896,  that  was  unbalanced  there,  and  died  about 
1896?     A.  There  was  Eliza  Gager. 

Q.  You  remember  her?     A.  I  do. 

Q.  What  relation  did  she  bear  to  Mrs.  Spencer,  do  you  know? 
A.  She  was  her  aunt. 

Q.  You  knew  that  she  was  out  of  her  mind? 

Mr.  Callahan.  Wait  a  minute.  I  don't  suppose  that  my 
friend  will  claim  for  a  moment  that  he  will  qualify  as  an  ex- 
pert. 

Mr.  Stapleton.  The  woman  is  dead,  and  I  am  following  the 
usual  practice  which  we  have  followed  since  the  beginning  of  the 
trial. 

Mr.  Callahan.  Very  well.  Go  ahead.  I  had  forgotten 
that. 

The  Court.  The  witness  may  answer  the  question,  if  he 
knows. 

Mr.   Stapleton.     That  is  what  I  asked  him,  —  if  he  knows. 

The  Witness.     I  have  no  personal  knowledge. 

Q.  You  never  talked  to  her?  A.  Not  in  the  latter  years  of 
her  life,   I   did  not. 

Q.  You  didn't  know  Mrs.  Spencer's  grandfather,  Nathaniel 
Davis,  who  died  in  Providence?  A.  As  I  stated  in  my  direct 
testimony,  he  lived  in  Lebanon  two  or  three  years.  I  hadn't 
known  him  before  that. 

Q.  Where  he  died  or  what  he  died  of  you  don't  know?  A.  I 
don't  know  positively. 

Q.  Did  you  know  Mrs.  Spencer's  father,  Judson  Gager?  A.  I 
did. 

Q.  Was  he  a  rather  irritable,  quick-tempered  man?  A.  Well, 
yes.     He  could  get  roiled  up  pretty  easily. 

Q.  Of  course  you  didn't  see  much  of  this  defendant's  father, 
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Wilbur  L.  L.  Spencer,  except  as  you  met  him  occasionally  on  the 
street  or  somewhere?     A.  Why,  no. 

Q.  I  presume  you  would  be  in  your  store  and  he  would  be  in 
his  store  most  of  the  day?     A.  Yes. 

Q.  And  Lebanon  Center  is  a  village  there,  a  very  small  place? 
A.   Xot   very  large. 

Q.  That  is,  it  extends  over  a  small  area,  —  by  that  I  mean  a 
number  of  houses  in  a  small  territory?     A.  Yes. 

Q.  And  then  there  are  two  stores  there  and  a  church;  is  that 
right?     A.  Yes. 

Q.  And  there  is  a  big  green  in  the  middle?     A.  Yes. 

Q.  That  is,  there  is  a  road  around  each  side,  then  there 
is  this  big  green  in  the  middle.  Is  that  true?  A.  That  is 
true. 

Q.  So  you  might  see  a  man  in  the  center  of  the  town  every 
day,  and  he  might  still  be  quite  a  distance  away  from  you  when 
you   saw   him?     A.  Why,    certainly. 

Q.  Whether  Wilbur  L.  L.  Spencer,  the  father  of  this  defendant, 
was  a  quick-tempered  man?  A.  Why,  I  never  saw  any  exhibi- 
tion of  his  temper;    I  don't  know  that  personally. 

Q.  Was  he  an  irritable   man?     A.  I  say  I  never  saw  it. 

Q.  You  never  saw  it?     A.  I  never  saw  it,   no. 

Q.  You  never  had  crossed  him  in  any  way,  I  take  it?  A. 
No. 

Q.  Did  you  know  that  he  was  a  nervous  man?  A.  I  don't 
know  that,  more  than  other  men;  I  don't  know  that  he  was 
particularly  nervous. 

Q.  Was  he  nervous  at  all?  A.  Why,  I  presume  he  had  nerves 
like  the  rest  of  us;    I  can't  tell  you. 

Q.  I  am  not  asking  about  the  rest  of  us;  I  am  asking  about 
this  man?  A.  No,  sir,  nothing  that  I  ever  noticed  above  the 
average  of  men. 

Q.  You  said  you  knew  the  defendant  in  his  school  days?  A.  I 
did. 

Q.  I  take  it  you  didn't  go  to  school  with  him?  A.  No,  I  did 
not. 

Q.  So  that  all  you  would  see  of  him  was  as  you  might  see  any 
boy  playing  on  the  green  or  around  the  schoolhouse  as  you  went 
through  the  town,   or  going  by?     A.  Yes,   sir. 

Q.  You  didn't  go  up  to  him  and  stop  him  to  see  if  he  looked 
peculiar  did  you?     A.   Xo,  sir,  I  did  not. 
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Harriet  Robinson  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Callahan).  You  are  Miss  Harriet  Robinson? 
A.  Yes. 

Q.  Where  do  you  live?     A.  Lebanon,   Connecticut. 

Q.  How  long  have  you  lived  there?  A.  Always  made  it  my 
home  throughout  my  life. 

Q.  Are  you  acquainted  with  the  Wilbur  L.  L.  Spencer  family? 
A.  Yes,   sir. 

Q.  And  do  you  include  in  that  family  Mrs.  Spencer,  Mrs. 
Wilbur  Spencer?     A.  Yes,   sir. 

Q.  Some  years  ago  what  was  your  occupation  in  Lebanon? 
A.  A  school  teacher. 

Q.  Among  your  pupils  was  the  prisoner's  mother  one,  Mrs. 
Spencer?     A.  Yes,   sir. 

Q.  How  long,  about,  was  she  a  pupil  of  yours?  A.  I  think 
only  one  term  of  school. 

Q.  And  she  was  under  your  tuition  and  observation  during 
that  term?     A.  Yes,  sir. 

Q.  Did  you  ever  notice  anything  peculiar  or  eccentric  about 
her  while  she  was  a  pupil?     A.  No,  sir. 

Q.  Has  your  acquaintance  with  her  continued  up  to  this  time? 
A.  Yes,  sir,  I  saw  her  occasionally. 

Q.  And  you  have  met  her  occasionally  in  the  village?  A.  Yes, 
sir,  until  within  the  past  year  I  haven't  seen  her. 

Q.  Until  within  the  past  year.  Well,  up  to  the  past  year 
have  you  ever  noticed  anything  peculiar  or  eccentric  about  her? 
A.  No,   sir. 

Q.  Do  you  know  the  prisoner's  father,  Wilbur  Spencer?  A. 
Yes,  sir. 

Q.  And  what  occasion  or  opportunity  have  you  had  of  meet- 
ing him?  A.  He  has  been  superintendent  of  the  Sunday  school, 
and  I  belong  to  the  Sunday  school. 

Q.  When  you  were  a  teacher  in  the  Sunday  school?  A.  I 
have  been  at  times  —  yes,  I  am  now. 

Q.  Prior  to  that  time  was  he  connected  with  the  church  and 
Sunday  school?     A.  Yes,  sir,  but  I  don't  know  for  how  long. 

Q.  Some  years?     A.  Yes,  sir. 

Q.  Did  you  ever  observe  anything  peculiar  or  eccentric  about 
him?     A.  No,   sir. 

Q.  As  a  teacher  of  the  Sunday  school  do  you  recall  Bert 
Spencer  as  a  pupil?     A.  No,  sir,  I  think  he  was  never  my  pupil. 
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Q.  But  do  you  recall  him  as  a  pupil  in  the  Sunday  school?  A. 
Oh,   yes,   sir. 

Q.  Did  he  attend  that  Sunday  school  regularly,  or  irregularly? 
A.  I  am  unable  to  tell. 

Q.  You  don't  recall;  but  while  he  was  a  pupil  did  you  see 
him  from  time  to  time  in  the  Sunday  school?  A.  Yes,  sir,  I 
was  the  chorister  of  the  Sunday  school,  and  I  had  a  little  to  do 
with  him  in  arranging  for  Sunday  school  concerts. 

Q.  Would  he  be  in  the  same  room  with  you  while  you  were 
teaching  your  own  class?  A.  The  Sunday  school  was  all  in  the 
same  room. 

Q.  So  that  where  the  Sunday  school  lessons  were  being  given, 
Bertram  was  there  while  you  were  there?     A.  I  presume  so. 

Q.  Did  your  acquaintance  with  him  continue  after  that  period? 
A.  Until  he  left  Lebanon. 

Q.  Did  you  from  time  to  time  meet  him  in  Lebanon  after 
Sunday  school   days?     A.  Yes,   sir. 

Q.  Did  you  ever  observe  anything  peculiar  or  eccentric  about 
him?     A.  No,   sir. 

Cross-exa  initiation . 

Q.  (by  Mr.  Stapleton).  Did  they  hold  this  Sunday  school 
in  the  church?     A.   Yes,  sir,  at  that  time. 

Q.  It  was  after  the  church  service  that  they  held  the  Sunday 
school  and  instructed  the  pupils  in  the  building?     A.  Yes,  sir. 

Q.  And  you  just  remember  this  defendant  the  same  as  you 
might  have  a  recollection  of  any  pupil  who  attended  the  Sunday 
school  at  the  time?     A.  Yes,  sir. 

Q.  Of  course  you  didn't  take  any  particular  note  of  any  of 
their  peculiarities?     A.  I  didn't  see  any  peculiarities. 

Q.  Among  any  of  them?     A.  No,  sir. 

Q.  You  didn't  look  for  any?     A.  No,  sir. 

Q.  I  take  it  you  never  said  anything  to  this  defendant  to 
anger  him?     A.  No,  sir,  I  never  saw  him  angry. 

Q.  You  never  saw  him  angry?  A.  That  wasn't  my  business, 
to  anger  him. 

Q.  You  never  saw  his  father  angered?  A.  Well,  I  don't  know 
as  I  did  very  badly,  I  have  heard  him  talk  in  earnest. 

Q.  His  father  was  superintendent  of  the  Sunday  school  in 
Lebanon?     A.  Since  January  until   two   weeks   ago. 

Q.  Did  he  express  a  desire  —  did  you  hear  him  express  a  de- 
rire  some  time  recently  to  study  for  the  ministry?     A.  No,  sir. 

Q.  You  didn't  hear  him.  Mrs.  Spencer  was  one  of  your 
pupils?     A.  Yes,   sir,   a  long  time  ago. 
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Q.  You  didn't  see  anything  peculiar  about  her  at  that  time? 
A.  No,  sir. 

Q.  Did  you  know  her  aunt,  Eliza  Gager?  A.  Well,  she  was  a 
very  old  lady  when  I  knew  her;    I  don't  remember  her  much. 

Q.  Was  she  kind  of  foolish  at  that  time?  A.  I  don't  think 
so;    I  don't  remember  much  about  her. 

Louise  W.  Cooley  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Callahan).  What  is  your  name?  A.  Louise  W. 
Cooley. 

Q.  At  some  time  were  you  a  resident  of  Lebanon?  A.  Yes, 
sir. 

Q.  And  how  long  did  you  live  in  Lebanon?  A.  All  my  life  up 
to  the  time  I  taught  school  in  the  town  of  Berlin. 

Q.  How  long  ago  was  that?  A.  About  sixteen  or  seventeen 
years  ago. 

Q.  Were  you  a  teacher  at  any  time  in  the  public  school  of 
Lebanon?     A.  Yes,  sir. 

Q.  I  don't  know  whether  you  ever  taught  Bertram  Spencer  — 
did  you  ever  teach  him?     A.  Yes,  sir.     About  one  year. 

Q.  Did  he  attend  regularly?     A.  Yes,   sir. 

Q.  Did  you  continue  your  acquaintance  with  him  after  those 
school  days?     A.  Yes,  sir. 

Q.  Before  I  come  to  that  I  will  ask  you  if  you  were  also  a 
teacher  in  the  Sunday  school,  the  Congregational  Sunday  school 
of  Lebanon?     A.  Yes,  sir. 

Q.  And  as  such  teacher  did  you  have  Bertram  G.  Spencer 
under  your  tuition  and  observation?  A.  I  don't  remember  that 
he  was  in  my  Sunday  school  class;  he  might  have  been;  I  am 
not  positive  that  he  was.  I  was  a  long  time  teacher  of  the 
primary  department;  I  do  not  remember  whether  he  was  past 
primary  age  or  not. 

Q.  But  was  he  in  the  Sunday  school  while  you  were  a  teacher 
there?     A.  Yes. 

Q.  And  do  I  understand  that  that  Sunday  school  held  its 
sessions  in  one  large  room?  A.  The  primary  department  was 
in  the  anteroom. 

Q.  Did  you  continue  your  acquaintance  with  Bertram  after 
his  public  school  and   Sunday  school  age?     A.  Yes,   sir. 

Q.  Did  you  ever  observe  anything  peculiar  or  eccentric  about 
him,  Mrs.  Cooley?     A.  No,  sir. 
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Q.  Do  you  recall  his  going  away  to  enlist  in  the  navy?  A. 
Yes.   sir. 

Q.  Did  you  have  some  conversation  with  him  or  his  mother 
at  that  time?     A.  With  him. 

Q.  What  was  it  about?     A.  He  asked  me  for  a  certificate. 

Q.  As  to   what?     A.  Of  recommendation. 

Q.  A  certificate  of  recommendation.  And  did  you  give  him 
such  certificate?     A.  Yes,  sir. 

Q.  Did  that  certificate  refer  to  his  character,  among  other 
things?     A.  To  his  general  character,   perhaps. 

Cross-exa  m  in  at  ion. 

Q.  (by  Mr.  Stapleton).  As  soon  as  you  read  about  this 
matter  you  gave  out  an  interview,  didn't  you,  Mrs.  Cooley,  to 
some  paper  in  Hartford?     A.  No,  sir. 

Q.  Did  you  give  out  an  interview  to  some  paper  in  Hartford? 
A.  Not  that  I  know  of. 

Q.  Xow,  your  recollection  of  him  in  the  Sunday  school  is  just 
as  —  doing  primary  grade  work?     A.  Why,  yes. 

Q.  And  was  it  primary  work  he  was  doing  in  your  school? 
A.  Xo,   not  primary   work. 

Q.  Do  you  recall  clearly?     A.  Yes,  sir. 

Q.  What  work  was  it,  about  what  grade?  A.  Why,  I  should 
think  he  was  about  the  fourth  grade  at  that  time. 

Q.   How  old   was  he  then?     A.  I   think  he  was  twelve. 

Q.  Was  that  after  he  went  to  school  to  Mr.  Briggs  or  before? 
A.   Before. 

Q.  Before  he  went  to  school  to  Mr.  Briggs?     A.  I  think  so. 

Q.  Do  you  recall  an  incident  when  he  had  some  trouble  with 
some   boys   in   the   school   yard?     A.  What   particular   incident? 

Q.  Well,  do  you  recall  any  incident?  A.  Trouble  occurs  in 
school;  we  don't  lay  by  particular  incidents  unless  we  know 
what  you  mean. 

Q.  Well,  I  mean,  do  you  recall  any  incident  when  you  had 
any  trouble  there?  [A  pause.]  Do  you?  A.  Why,  I  remember 
that  trouble  occurred;    I  don't  know  — 

Q.  He  was  always  having  trouble  there,  wasn't  he?  A.  Why, 
trouble  occurred,  yes. 

Q.  Yes.  He  was  always  having  trouble  there?  Isn't  that  the 
fact?     A.  Yes. 

Q.   Is  that  right?     A.  Why,  I  don't  think  every  day. 

Q.   Not  every  day,  but  frequently?     A.  Yes. 

Q.   Every   two  or  three  days  or  every  week?     A.  Yes. 
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Q.  And  on  one  occasion  when  he  had  trouble  there  he  ran 
home  and  got  his  revolver  and  came  right  back,  didn't  he? 
A.   His  father's   revolver. 

Q.  His   father's   revolver.     Do   you   recall   that?     A.  Yes,   sir. 

Q.  And  after  he  got  this  revolver  he  strutted  around  there  and 
seemed  to  feel  that  he  was  doing  all  right  and  was  perfectly  safe? 
Isn't  that  so?  A.  I  didn't  know  about  it  until  after  he  had  had 
it,  as  you  say,  perhaps  a  few  minutes.  He  had  to  go  home  when 
I  knew  it. 

Q.  Well,  you  saw  him  with  it  around  there?  A.  I  didn't 
until  I  was  told. 

Q.  What?     A.  Not  until  I  was  told;    I  didn't  see  it  first. 

Q.  Didn't  you  think  that  was  kind  of  peculiar?     A.  Why,  no. 

Q.  What?  A.  No,  I  don't  think  that  was  peculiar,  to  see  him 
have  it. 

Q.  What  do  you  mean  by  peculiar?     A.  Not  natural. 

Q.  You  are  a  school  teacher;  I  take  it  peculiar  means  some- 
thing out  of  the  ordinary  or  something  not  usual?  Is  that 
right?     A.  [After  a  pause.]     We  didn't  allow  revolvers  at  school. 

Q.  Well,  is  that  what  the  word  means,  something  out  of  the 
ordinary  or  something  unusual?  A.  Why,  if  it  refers  to  that 
fact  it  must  have  been  peculiar.  That  was  a  peculiar  incident, 
of  course. 

Q.  His  behavior  upon  that  occasion,  considering  his  manner 
and  his  looks  and  his  action,  were  rather  peculiar,  weren't  they? 
A.  No,   sir. 

Q.  To  be  fair  and  honest,  don't  you  think  he  acted  rather 
peculiar? 

Mr.  Callahan.  Now,  I  object,  may  it  please  the  Court,  to 
the  form  of  that  question. 

The  Court.  No,  I  don't  think  it  is  proper  —  to  put  the 
question  in  that  form. 

Q.  Did  you  ever  notice  anything  else  peculiar  about  him? 
A.  No,  sir. 

Q.  He  used  to  run  away  from  school?     [Witness  shakes  head.] 

Q.  At  times?     A.  Not  that  I  know  of. 

Q.  Do  you  remember?     A.  Not  when  I  was  a  teacher. 

Q.  What?     A.  I   don't  remember  it. 

Q.  He  used  to  run  away  at  recess  and  not  come  back?  A. 
Not  that  I  know  of. 

Q.  You  don't  remember,   do  you,   Mrs.   Cooley?     A.  No,   sir. 
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Rc-direct  Examination. 

Q.  (by  Mr.  Callahan).  With  reference  to  his  running  away 
from  school,  do  you  recall  that  he  ever  did  run  away  from  school 
at  all? 

Mr.   Stapletox.     She  says  she  doesn't  remember. 

INIr.  Callahan.  I  know  what  you  say.  You  will  pardon  me 
now;    I  am  on  re-direct. 

The  Court.  Mrs.  Cooley,  take  the  stand.  [Witness  resumes 
stand.] 

Mr.   Stapletox.     I  call  the  Court's  attention  to  the  matter. 

Q.  Do  you  recall  that  he  ever  did  run  away,   Mrs.   Cooley? 

Mr.   Stapletox.     This  question  I  object  to. 

Mr.  Callahax.  That  is,  you  want  it  left  that  she  didn't 
remember  whether  he  did  or  not;  you  want  it  left  that  way, 
that  he  might  have,  and  don't  want  to  have  it  further  eluci- 
dated? 

Mr.  Stapletox.  I  want  to  object  to  the  question;  I  suppose 
that  is  my  privilege. 

The  Court.     She  may  answer  the  question. 

Q.  What  do  you  say,  Mrs.  Cooley;  do  you  recall  that  he  ever 
did  run  away  at  all  while  he  was  under  your  tuition?  A.  Why,  I 
don't  remember  that  he  ever  ran  away  excepting  to  go  home  to 
his  father's  store  or  to  his  own  home. 

Re-cross-examination . 

Q.  (by  Mr.  Stapletox).  Then  he  did  run  away?  A.  He 
went   to   his   father's   store  — 

Q.  Yes.     A.  If  he  wanted  a  pencil  he  went  for  it. 

Q.  Without  permission?  A.  Well,  I  think  he  went  for  a 
pencil  if  he  wanted  it  without  permission. 

Q.  Frequently,  to  his  home  or  to  his  father's  store,  without 
permission?     A.  He  didn't  go  home  frequently. 

Q.  Taking  the  two,  either  to  the  store  or  going  home,  he  did 
it  frequently  without  permission?     A.  I  don't  think  so,  no,  sir. 

Q.  You   don't   think  it  was  frequently?     A.   No,   sir. 

Q.  Well,  didn't  you  think  that  peculiar?     A.  No,  sir. 

Q.  That  was  the  usual  thing  in  the  school,  was  it?  A.  Schools 
seventeen  years  ago. 

Q.  I  say,  that  was  the  usual  thing  in  your  school?  A.  If 
children  wanted  pencils  they  had  to  be  provided  with  them;  the 
towns  didn't  provide  them. 
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Q.  They  walked  right  out  without  your  permission?  A.  They 
didn't  walk  out  without  my  permission. 

Q.  Well,  you  said  he  did,  I  understand?  A.  At  recess  if  he 
wanted  a  pencil  he  went  for  it  sometimes. 

The  officers  were  sworn  to  take  charge  of  the  jury,  and  the 
noon  recess  was  taken  at  1  o'clock. 


AFTERNOON     SESSION. 

The  court  came  in  at  2.02  p.m.  The  jury  was  polled  and 
the  prisoner  responded  to  the  calling  of  his  name. 

Charles  B.  Noyes  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Callahan).  Your  name  is  Charles  B.  Noyes? 
A.  Yes,  sir. 

Q.  And  where  do  you  live,  Mr.  Noyes?  A.  My  home  is  in 
Lebanon. 

Q.  How  long  have  you  been  a  resident  of  Lebanon?  A.  I 
have  been  a  resident  sixty-five  years. 

Q.  And  what  is  your  present  occupation?  A.  I  am  a  deputy 
sheriff.     I  had  previously  been  a  farmer. 

Q.  How  long  have  you  been  a  deputy  sheriff?  A.  Nearly 
twenty  years. 

Q.  Are  you  acquainted  with  the  Wilbur  L.  L.  Spencer  family 
of  Lebanon?     A.  Yes,  sir,  I  be. 

Q.  How  long  have  you  known  them?  A.  I  have  always  known 
the  family  since  —  well,  Spencer  since  —  when  he  moved  into 
Lebanon,  of  course. 

Q.  Did  you  know  them  when  they  were  married,  Mr.  and  Mrs. 
Spencer?     A.  I  did. 

Q.  Did  you  know  Mrs.  Spencer's  father?     A.  I  did. 

Q.  What  was  his  name?     A.  Judson  Gager. 

Q.  How  long  did  you  know  him?  A.  Oh,  I  have  known  him 
always,  ever  since  I  was  big  enough  to  be  acquainted  with 
men. 

Q.  And  did  you  have  occasion  to  meet  him  from  time  to 
time?     A.  Oh  yes,  quite  frequent. 

Q.  Where?     A.  Oh,  in  various  places. 

Q.  In  Lebanon,  I  mean?     A.  In  Lebanon;    yes. 
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Q.  Did  you  ever  observe  anything  peculiar  or  eccentric  about 
him?     A.  He  was  a  very  nervous  man  at  times. 

Q.  Aside  from  nervousness  —  A.  No.  He  was  a  little  in- 
clined to  be  addicted  to  drink  sometimes,  and  of  course  he  wasn't 
so  pleasant  then  as  he  might  be. 

Q.  I  mean,  assuming  that  he  wasn't  drinking,  in  his  ap- 
pearance, manner?  A.  Oh,  he  was  all  right  when  he  was 
sober. 

Q.  And  were  you  acquainted  with  the  prisoner?  A.  I  was, 
the  early  part  of  his  life  until  he  left  Lebanon. 

Q.  From  what  time,  up  to  the  time  he  left  Lebanon?  A. 
Well,  I  knew  of  him  when  he  was  born. 

Q.  Well,  from  that  time  on?  A.  From  that  time  until  he  left 
Lebanon  I  always  knew  him. 

Q.  Did  you  have  anything  to  do  with  him  personally  at  dif- 
ferent times?     A.  I  did. 

Q.  Will  you  state  what,  please?  A.  Well,  his  father  come 
to  me  on  two  different  occasions  and  told  me  that  the  boy  had 
run  away  and  wished  me  to  go  and  get  him  and  bring  him 
back. 

Q.  And  did  you  go  after  him?     A.  I  went  after  him. 

Q.  Did  you  get  him?  A.  I  didn't  catch  him  until  he  got 
home.     He  got  home  before  I  got  around. 

Q.  Did  you  meet  him  frequently,  from  time  to  time,  around 
the  town?     A.   I  did. 

Q.  And  where,  would  you  say?  A.  Oh,  I  would  see  him  at 
work  on  his  father's  place;    and  seen  him  in  the  store. 

Q.   Would  you  see  him  around  at  school?     A.  Oh,   yes. 

Q.  And  on  the  streets?     A.  Yes. 

Q.  Did  you  frequent  his  father's  store  to  some  extent?  A.  I 
did;    quite  often. 

Q.   Did  you  see  the  boy  there?     A.  I  did. 

Q.   Did  he  ever  wait  on  you?     A.  He  has. 

Q.  Mr.  Xoyes,  did  you  ever  observe  anything  peculiar  or 
eccentric  about  the  prisoner?     A.  I  never  did. 

Cross-examination. 

Q.  (by  Mr.  Stapleton).  You  said  Mr.  Gager  was  addicted 
to   drink?     A.  Yes,   sir. 

Q.  Was  he  also  an  irritable  man?  A.  He  was  a  little  inclined 
that  wav. 
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Charles  L.  Pitcher,  Jr.  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Callahan).  What  is  your  name?  A.  Charles  L. 
Pitcher,  Jr. 

Q.  Where  do  you  live,  Mr.  Pitcher?  A.  Lebanon,  Connect- 
icut. 

Q.  How  long  have  you  lived  there?  A.  All  my  life.  Thirty- 
seven  years. 

Q.  Do  you  know  the  prisoner?     A.  I  do. 

Q.  How  long  have  you  known  him?     A.  All  his  life. 

Q.  About  ten  years  ago  did  you  have  some  difficulty  with 
him?     A.  I  did. 

Q.  In  what  season  of  the  year?  A.  I  couldn't  tell  that,  but 
I  think  it  was  in  the  spring  of  the  year,  if  I  remember  rightly. 

Q.  And  what  day  of  the  week  was  it?  A.  Sunday.  I  should 
think  about  8  o'clock,  if  I  remember  rightly. 

Q.  Morning  or  evening?     A.  Evening. 

Q.  Had  you  been  to  church  that  night?     A.  I  had. 

Q.  And  was  this  affair  you  speak  of  after  church  services  were 
over?  A.  It  was  after  the  preaching  service;  they  have  two 
services. 

Q.  After  the  preaching  service.  And  did  you  some  time  that 
night  after  the  preaching  service  encounter  the  prisoner?  A.  I 
did.     Right  in  front  of  my  home  in  the  road. 

Q.  Were  any  persons  with  you  when  you  saw  him?  A.  No,  I 
was  alone. 

Q.  When  you  first  left  the  church  were  any  persons  with  you? 
A.  There  were,   yes. 

Q.  Who  were  they?  A.  Some  neighbors  of  mine*  that  lived 
right  across  the  road  from  me. 

Q.  Well,  were  they  girls?     A.  Girls. 

Q.  How  many?     A.  Two. 

Q.  Why  were  you  with  them  then?  A.  I  walked  home  with 
them. 

Q.  If  you  know,  was  the  prisoner  at  that  time  interested  in 
either  of  them?  A.  I  couldn't  say  as  to  that;  he  had  been  at 
one  time. 

Q.  He  had  been.  Now,  if  you  will  kindly  tell  the  jury  what 
occurred  that  evening,  beginning  at  the  time  you  left  the  church 
with  these  two  girls?  A.  I  walked  home  with  the  two  girls  from 
the  church  and  left  them  at  their  door.  When  I  left  them  to  go 
home  I  turned  towards  my  home,  which  is  not  right  opposite, 
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but  very  nearly  opposite  where  I  went  with  the  girls,  and  in 
coming  back  I  met  —  or  met  —  I  saw  two  men  coming  down 
the  road,  and  they  turned  into  the  house  directly  opposite  — 
turned  into  the  driveway  and  went  down  across  the  front  of  the 
house  and  across  a  small  lot  that  is  partly  garden  towards  the 
lower  house  where  I  had  been,  and  seeing  them  there  I  thought 
they  were  — 

Air.  Stapletox.  Well,  I  shall  want  to  object  to  what  he 
thought. 

Q.  Perhaps  you  needn't  tell  what  you  thought,  but  what  you 
saw  them  do;  now  tell  what  you  did.  A.  And  seeing  them  there, 
I  walked  back  in  the  street  a  little  ways  by  my  house,  and  then 
I  came  back  slowly.  When  I  got  back  there  I  saw  what  I  took 
to  be  the  same  two  men  standing  in  front  of  the  house  leaning 
against  the  fence;  they  were  in  the  highway,  but  leaning  back 
up  against  the  fence  in  front  of  this  house  directly  opposite  my 
house.  I  walked  back  up  to  them,  and  as  I  stepped  up  to  them 
young  Spencer  —  I  saw  that  it  was  him  —  said,  "Hello,  Pitcher!" 
I  didn't  say  anything  for  about  half  a  minute,  and  then  I  told 
him  very  quietly  that  the  practice  that  he  had  been  in  the  habit 
of,  of  following  me,  at  least,  aroUnd  was  played  out,  and  I  didn't 
want  any  more  of  it.  I  told  him  very  quietly  as  I  tell  you;  I 
didn't  make  any  more  noise  about  it.  As  soon  as  I  told  him 
what  I  did  he  commenced  to  call  me  names,  and  he  called  me  a 
name  that  I  didn't  like,  and  I  attempted  to  strike  him  a  flat- 
hand  blow  by  the  side  of  the  face  —  that  was  my  intention;  of 
course  he  dodged;  you  know  how  those  things  go.  That  led 
to  more,  and  I  had  quite  a  little  tussle  there.  I  saw  there  was 
two  of  them.  When  I  got  him  down  he  told  the  other  man 
what  to  do,  and  he  finally  told  him  to  go  to  the  wall  and  get  a 
stone  and  knock  me  on  the  head.  He  went  to  the  wall  and  got 
the  stone. 

Q.  The  other  man?  A.  The  other  man.  He  came  back  and 
got  within  3  or  4  feet,  as  near  as  I  thought  was  safe,  and  I 
hopped  off  Spencer  and  started  for  him.  I  thought  what  I  had 
better  do  was  to  take  care  of  him.  I  made  him  drop  the  stone, 
and  when  I  turned  around,  there  was  Spencer  with  a  pistol  out 
about  10  feet  away  from  me.  At  once  I  saw  what  he  would  do, 
and  as  I  had  no  desire  to  be  shot  in  the  back  I  turned  him 
around.  He  fired  three  shots.  I  fended  off  his  pistol  hand  after 
he  fired  the  first  shot.  I  was  too  close  to  him,  and  he  couldn't 
get  his  pistol  between  the  two  of  us. 

Q.  TheD  what  did  you  do?     A.  I  threw  him  down  as  soon  as 
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I  got  my  hands  on  him.  I  stepped  on  his  left  hand  and  held 
his  right  wrist  in  my  left  hand  and  then  I  choked  him  with  my 
right  hand  just  to  make  the  pressure  sufficient  to  cease  the  flow 
of  bad  language.  It  was  a  little  bit  too  dark  to  choke  him  as 
much  as  I  would  like,  because  I  couldn't  see  when  to  stop. 

Q.  What  did  you  do  then,  Mr.  Pitcher?  A.  Well,  I  kept  him 
down  quite  a  little  while.  There  was  no  one  showed  up  any- 
where around,  and  I  finally  got  tired  of  sitting  on  him  and  I  let 
him  up  and  went  off  home. 

Q.  Did  he  still  have  the  revolver  when  you  went  off  home? 
A.  No,  he  didn't  have  it;    he  went  back  to  get  it. 

Q.  Where  had  it  gone?  A.  I  suppose  he  dropped  it  when  he 
fell,  and  I  couldn't  find  it;  I  had  no  matches.  I  saw  him  light- 
ing matches  when  I  went  off,  or  some  one  lighting  matches. 
The  only  thing  I  was  sorry  for  was  that  I  didn't  stay  until  I 
got  the  pistol. 

Mr.   Stapleton.     I  ask  that  that  last  part  be  stricken  out. 

Mr.  Callahan.     I  agree  to  that. 

Q.  When  you  got  up  to  go  away  did  you  run  or  walk?  A.  I 
walked;    I  had  no  cause  to  run. 

Q.  Did  he  make  any  further  attempt  to  shoot  you?     A.  No. 

Q.  Now,  were  you  pretty  well  acquainted  with  him?  A.  Why, 
as  well  as  I  would  be  with  any  one  that  I  didn't  make  a  practice 
of  going  with  all  the  time. 

Q.  Did  you  associate  with  him  as  a  boy?  A.  Why,  no  more 
than  necessary,  no. 

Q.  If  you  did  or  did  not,  will  you  say  so,  Mr.  Pitcher,  —  did 
you  associate  with  him  in  any  way?  A.  It  depends  on  the 
sense  in  which  you  mean  that. 

Q.  Did  you  go  to  school  with  him?     A.  I  did. 

Q.  How  long?  A.  A  very  short  time.  I  was  nearly  through 
school  when  he  commenced. 

Q.  Did  you  know  him  afterwards  in  town?     A.  I  did. 

Q.  Did  you  meet  him  from  time  to  time?     A.  Yes. 

Q.  Talk   with   him?     A.  Yes. 

Q.  And  walk  with  him?     A.  Very  little,  if  any. 

Q.  Did  you  go  to  the  same  church?     A.  Yes. 

Q.  The  same  Sunday  school?     A.  Yes. 

Q.  Did  you,  outside  of  what  you  now  have  told  us,  ever 
observe  anything  peculiar  or  eccentric  about  him?  A.  I  did 
not. 

Q.  Did  you  know  his  mother's  father?     A.  I  knew  him,  yes. 

Q.  What  was  his  name?     A.  Judson  Gager. 
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Q.  How  often  did  you  meet  him?  A.  Very  seldom.  Of  course 
I  was  young  then. 

Mr.  Callahan.  Well,  I  won't  ask  you  about  him.  You  may 
inquire,    Mr.    Stapleton. 

Cross-e.v'a  m  in  at  ion . 

Q.  (by  Mr.  Stapleton).  You  say  he  didn't  try  to  shoot  you 
after  you  got  up  and  left  him?     A.  No,  sir. 

Q.  He  didn't  have  the  revolver  then?  A.  Not  when  I  left 
him. 

Q.  So  he  couldn't  very  well  have  tried  to  shoot  you  until  he 
found   the  revolver?     A.   No. 

Q.  You  never  had  any  further  dealings  with  him  after  that? 
A.  No,  sir. 

Q.  How  long  ago  was  that?  A.  Well,  as  near  as  I  can  guess 
offhand  somewhere  ten  or  twelve  years  ago. 

Q.  You  and  he  have  been  enemies  ever  since?  A.  Been 
enemies,    of   course,   naturally. 

Q.  And  you  and  his  family,  your  family  and  his  family,  have 
been  hostile  and  unfriendly  ever  since?  A.  I  couldn't  say  that 
we  have,  no. 

Q.  You  have  not  been  friendly?     A.  Why,  no. 

Q.  You  objected  to  his  practice,  you  say?     A.  I  did,  yes. 

Q.  What  was  the  practice  that  you  objected  to?  A.  Why, 
he  followed  me. 

Q.  He  used  to  follow  you?  A.  He  had  done  it  once  before,  — 
I  had  been  told  that  he  had,  and  I  thought  from  his  actions  that 
night  that  he  was  following  me,  and  that  was  why  I  done  as  I 
did. 

Q.  He  followed  you  more  than  once  that  you  know  of?  A. 
Not  that  I  know  of. 

Q.  You  were  then  going  with  a  young  lady  that  he  used  to 
pay  attention  to?     A.   I  walked  home  with  her. 

Q.  And  that  was  the  young  lady  that  he  used  to  pay  atten- 
tion to?     A.  No,  sir. 

Q.  A  young  lady  that  he  used  to  call  on?     A.  No,  sir. 

Q.  He  was  not  interested  in  her  at  all?  A.  No,  sir,  not  so 
far  as   I   know. 

Q.  You  don't  know  why  in  the  world  he  used  to  follow  you? 
A.   No,  sir. 

Q.  Didn't  you  think  it  peculiar  to  have  anybody  follow  you 
without  any  motive,  so  far  as  you  knew,  Mr.  Pitcher?  A.  What 
do  you  mean  by  that  question? 
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Q.  You  said  you  never  saw  anything  peculiar  about  him  except 
that  incident  which  you  related  to  my  friend?  A.  I  said  I  never 
saw  anything  peculiar  about  him.  I  didn't  say  anything  about 
that  incident  or  any  other. 

Q.  The  question  my  friend  put  to  you  excluded  that  incident, 
—  that  you  didn't  think  there  was  anything  peculiar  about  him. 
A.  No,  I  don't  know  as  I  thought  it  was  anything  peculiar  about 
it,  seeing  it  was  him.  It  was  a  practice  that  is  common  with  a 
certain  class  of  young  fellows. 

Q.  Considering  it  was  him,  you  didn't  consider  it  was  any- 
thing peculiar?  A.  No  more  than  it  was  with  any  of  the  other 
young  fellows  I  knew. 

Q.  Why  did  you  say  "considering  it  was  him"?  A.  No,  I 
didn't  think  it  was  anything  peculiar  about  it. 

Q.  What?  A.  I  didn't  think  there  was  anything  peculiar 
about  it  at  all. 

Q.  Didn't  you  think  it  was  anything  peculiar  that  he  should 
be  following  you,  for  no  reason?     A.  I  can't  say  as  to  his  mind. 

Q.  What?  A.  I  am  not  acquainted  with  his  mind  at  all.  I 
don't  know  what  reason  he  gave. 

Q.  Of  course  you  are  quite  a  number  of  years  older  than  he? 
A.  Several  years,  yes. 

Q.  He  is  about  thirty,  I  take  it,  as  you  remember?  A.  I 
would  say  so  if  I  was  going  to  give  a  guess;    I  don't  know. 

Q.  And  you  are  thirty-seven?     A.  Yes. 

Q.  So  that  you  were  quite  a  big  fellow,  quite  a  well  grown  up 
fellow,  when  he  was  a  young  fellow,  of  course?  A.  I  was  just 
about  the  same  size  I  am  now. 

Q.  I  am  not  speaking  about  size.  I  mean  with  reference  to 
maturity.     A.  Well,  just  what  do  you  mean  by  that  question? 

Q.  Well,  if  you  don't  understand  it  you  need  not  answer  it. 
You  were  about  ready  to  get  through  school  when  he  was  getting 
into  school?     A.  Yes. 

Q.  As  far  as  you  saw  him  he  was  always  in  some  kind  of 
trouble  there,  wasn't  he?  A.  He  was  very  apt  to  get  into 
trouble. 

Q.  By  the  way,  did  you  ever  tie  him  up  at  any  time?  A.  I 
certainly  never  did. 

Q.  You  don't  know  anything  about  any  such  occurrence,  do 
you?     A.  I  have  heard  that  he  was  tied  up. 

Q.  You  didn't  have  anything  to  do  with  that?     A.  I  did  not. 

Q.   Did  you  see  him  while  he  was  tied  up?     A.  I  didn't. 

Q.  Or  immediately  after?     A.  I  didn't. 
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Re-direct  Exa mination. 

Q.  (by  Mr.  Callahan).  Mr.  Pitcher,  I  don't  know  whether 
my  friend  understood  you  and  me  or  not.  Were  there  two  girls 
with  you  that  night?     A.  There  were  two  girls  with  me. 

Q.  And  as  to  one  of  those  girls,  had  he  been  keeping  company 
with  one  of  them?     A.  He  had. 

Mr.  Stapletox.  If  your  Honor  please,  will  your  Honor  give 
notice  as  to  the  witnesses  being  excluded  from  the  court  room? 
There  are  many  here  who  were  not  here  at  the  first  stage  of  the 
trial.  I  do  not  know  whether  there  are  any  such  in  the  court 
room  now  or  not. 

The  Court.  If  there  are  any  witnesses  in  the  court  room 
who  have  not  already  testified  in  the  case,  and  who  have  not 
heretofore  been  exempted  from  the  order  made  by  the  Court, 
they  should  now  retire. 

Frederick  A.  Dean  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Callahan).  What  is  your  name?  A.  Frederick 
A.  Dean. 

Q.  Were  you  at  any  time  a  resident  of  Lebanon?  A.  No, 
sir. 

Q.  Did  you  at  any  time  have  any  occupation  in  Lebanon? 
A.   Yes;    I  taught  three  dancing  classes  there  in  the  year  1886. 

Q.  What  is  your  present  occupation?  I  think  I  forgot  to  ask 
you  that?     A.   Music  dealer  and  music  teacher. 

Q.  Is  your  studio  at  115  State  Street?     A.  Yes. 

Q.  Did  you  at  any  time  board  or  room  at  the  house  of  Mr. 
and  Mrs.  Wilbur  L.  L.  Spencer?  A.  Yes.  My  duties  there  as 
a  dancing  teacher  necessitated  my  remaining  in  Lebanon,  and 
there  being  no  hotel,  I  suppose  that  was  the  reason;  I  had  to 
stay  somewhere.  I  was  there  about  five  months  in  all,  and  four 
months  out  of  that  time,  I  think,  —  that  is,  approximately,  — 
I  stayed  two  nights  each  week  at  Mr.  Spencer's. 

Q.  When  you  say  you  stayed  there  two  nights  each  week,  what 
would  that  include?  A.  Well,  we  would  come  home  between  10 
and  11,  and  sleep  the  night,  and  the  next  morning  I  would  go 
away  at  9  or  10,  and  of  course  the  second  day  I  stayed  there 
longer,  because  I  had  to  teach  a  class  the  next  evening,  and  I 
would  be  there  all  day,  perhaps. 

Q.   Would   that  include  eating  meals?     A.  Yes,   sir. 
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Q.  Did  you  at  any  time  give  the  prisoner  music  lessons?  A. 
He  came,  I  cannot  tell  what  year,  but  he  came  to  Middletown 
for  a  lesson  or  two,  but  not  more  than  one  or  two,  —  I  cannot 
remember  now,  but  I  know  he  came  there  perhaps  but  once. 

Q.  And  you  gave  him  one  or  two  music  lessons?     A.  I  did. 

Q.  Upon  what  instrument?     A.  The  violin. 

Q.  Did  you  meet  him  from  time  to  time  elsewhere  than  in  his 
house  in  Lebanon?  A.  Well,  he  came  to  me  when  he  returned 
from  California.     He  called  upon  me. 

Q.  Where  were  you  then?     A.  Court  Square  Theatre  Building. 

Q.  In   Springfield?     A.  Yes. 

Q.  Was  there  any  person  with  him  on  that  visit?  A.  Any 
one  —  no,  sir;    he  was  alone. 

Q.  Did  you  have  a  talk  with  him?     A.  Yes. 

Q.  About  what?  A.  His  travels.  He  first  introduced  him- 
self. I  failed  to  recognize  him,  of  course;  he  was  away  for  a 
long  while;  it  was  since  he  was  a  little  boy, 'and  I  guess  he  had 
arrived  at  the  age  of  manhood,  twenty-one,  —  must  be  twenty- 
one  or  twenty-two. 

Q.  Did  you  meet  him  after  that?     A.  Yes,  he  called. 

Q.  Any  person  with  him  at  that  time?     A.  No,  —  oh,  yes,  sir. 

Q.  What?     A.  Yes,  sometimes  he  brought  a  friend. 

Q.  How  many  times  did  he  call  upon  you  in  a  general  way? 
A.  I  saw  him  ten  to  a  dozen  times,  to  be  safe. 

Q.  And  on  those  visits  would  you  and  he  engage  in  any  con- 
versation?    A.  Yes,  sir. 

Q.  In  a  general  way,  covering  what  subjects?  A.  His  travels 
and  music  mostly,  as  I  remember. 

Q.  Any  reference  to  home?     A.  I  can't  remember. 

Q.  Mr.  Dean,  did  you  ever  notice  anything  peculiar  or  eccentric 
about  him?  A.  No,  I  did  not;  I  think  I  can  truthfully  say  I 
did  not.     I  found  him  very  amiable,  pleasing  and  — 

Mr.  Stapleton.  I  submit  that  the  question  has  been  an- 
swered. 

Q.  How  did  you  find  him?  A.  Pleasant,  agreeable;  in  good 
health,  he  seemed  to  be;  alert;  a  clever  young  man,  I  should 
say. 

Mr.   Callahan.     You  may  inquire  —  beg  your  pardon. 

Q.  Did  you  at  some  time  in  his  behalf  give  a  recommendation 
to  any  person  or  corporation?     A.  Yes,  sir. 

Mr.  Stapleton.  I  object  to  that.  I  ask  to  have  that  stricken 
out,   your   Honor. 

The  Court.     It  may  be  stricken  out. 


TESTIMONY   OF   FREDERICK   A.    DEAN.  701 

Mr.  Callahan.  We  won't  have  any  exception  on  it;  I  will 
agree  that  it  may  be  stricken  out. 

Mr.  Stapleton.  I  don't  think  that  is  a  proper  remark  to 
make  —  "We  won't  have  any  exception." 

Q.  Did  he  have  any  talk  with  you  concerning  any  employ- 
ment in  this  city?     A.  Yes,  sir. 

Q.  State  it,  please.  A.  He  spoke  of  entering  the  service  of 
the  street  railway  company,  or  securing  a  position,  rather. 

Q.  Did  he  want  you  to  do  anything  for  him?  A.  He  wished 
to  use  my  name  as  reference. 

Q.  And  did  you  agree  that  he  might?     A.  I  did. 

Cross-exa  ruination. 

Q.  (by  Mr.  Stapleton).  He  took  two  lessons  from  you? 
A.   One  or  two,   I  couldn't  say. 

Q.  In   Middletown?     A.  In   Middletown,   Connecticut. 

Q.  Did  he  take  a  lesson  from  you  in  Springfield?     A.  No. 

Q.  He  didn't  take  any  lessons  from  you  here?  A.  Not  that  I 
remember,  no,  sir. 

Q.  Did  he  ever  call  upon  you  in  regard  to  taking  lessons? 
A.   I  don't  think  so;    I  don't  recall  it. 

Q.  What  did  he  take  lessons  on  —  the  violin?  A.  The  violin, 
what  he  did  take.  He  took  one,  I  am  sure  of  that,  but  whether 
there  was  a  second  lesson  or  not  I  can't  tell.  He  had  to  come 
quite  a  ways. 

Q.  Do  you  know  the  year  that  that  was?  A.  I  couldn't 
tell. 

Q.  And  why  he  didn't  continue  to  learn  the  violin,  you  don't 
know?  A.  No,  I  don't  know.  It  may  have  been  explained  and 
I  forgotten  it;   quite  a  while  ago. 

Q.  How  many  years  ago  should  you  say  it  was?  A.  Oh,  it 
would  be  a  guess,  but  I  should  say  —  over  twenty  years. 

Q.  And  how  long  ago  was  it  since  you  lived  at  his  house? 
A.   1886. 

Q.  At  that  time  he  was  probably  about  five  years  old?  A. 
Along  there  somewhere,  yes. 

Q.  You  didn't  pay  any  particular  attention  to  him?  A.  Well, 
during  the  class  once  or  twice  I  had  occasion  to.  There  was  a 
link  disturbance  or  something  and  then  I  had  to  pay  attention 
to  him.  I  was  teacher  of  the  class  and  I  had  to  have  order,  and 
one  or  two  little  things  happened  that  came  under  my  obser- 
vation —  disturbance  he  caused  —  but  outside  of  that  all  I  re- 
member  was    that    he    seemed    to    be   getting    into   little    things 
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that  caused  his  parents  to  reprove  him.  I  remember  that  dis- 
tinctly. 

Q.  As  early  as  five  years  of  age  you  found  him  a  little  dis- 
orderly? A.  Yes,  but  I  can't  say  that  it  was  viciousness; 
whether  it  was  energy  or  life  or  —  I  don't  remember  that  it 
was  — 

Q.  I  am  not  asking  you  of  that  now,  Mr.  Dean.     A.  No. 

Q.  And  at  his  house  you  noticed  that  he  was  continually 
getting  into  things  that  his  parents  disapproved  of?  A.  I  won't 
say  continually;   it  happened. 

Q.  So  that  you  have  that  recollection?  A.  Yes,  and  at  the 
classes. 

Q.  And  he  was  very  nervous  also,  wasn't  he?  A.  I  didn't 
notice  that;    I  should  call  it  energy;    life. 

Q.  That  is,  he  was  —     A.  A  lively  boy. 

Q.  Would  change  quickly  from  one  thing  to  another?  A.  I 
don't  remember  that. 

Q.  You  don't  remember  that?  A.  No,  I  don't.  I  can't  re- 
member anything  about  that;    I  couldn't  say  that. 

Q.  Restless,  should  you  say?  A.  Yes,  that  might  be  —  rest- 
less. 

Q.  Do  you  remember  an  occurrence  at  a  dance  when  he  kicked 
over  a  stove?  A.  I  can't  remember  how  it  happened,  but  I 
remember  that  something  happened  to  the  stove  and  I  believe 
he  was  the  cause  of  it. 

Q.  You  have  that  recollection?     A.  Yes. 

Q.  Just  what  that  —  just  the  details  of  that  you  don't  remem- 
ber? A.  I  can't  remember,  no.  I  know  that  we  stopped  the 
class  for  repairs  and  went  on,  but  how  he  did  it  I  couldn't 
tell. 

Q.  So  that  considering  all  those  things  put  together  he  was 
rather  peculiar,  wasn't  he?  A.  No,  I  couldn't  say  that  truth- 
fully. I  should  say  that  he  was  lively.  I  think  there  was  an 
excuse  for  a  good  deal  of  this  in  my  dancing  class  that  came 
under  my  direct  observation.  He  was  left  alone  then  to  enter- 
tain himself  as  a  little  boy  at  that  age.  The  mother  was  play- 
ing for  my  class  and  the  father  was  dancing;  he  was  left  all 
alone.     Small  wonder  that  he  undertook  to  entertain  himself. 

Q.  He  was  always  in  trouble,  whatever  the  reason?  A.  Not 
always. 

Q.  A  good  part  of  the  time?     A.  I  couldn't  say  that. 
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Jennie  L.  Gardner — sworn. 

Direct  Examination. 

Q.  (by  Mr.  Callahan).  What  is  your  name?  A.  Mrs.  Jen- 
nie L.   Gardner. 

Q.  And  you  are  the  wife  of  Richard  C.  Gardner?  A.  Richard 
B.    Gardner. 

Q.  How  long  have  you  been  a  resident  of  Springfield?  A.  Oh, 
about  twenty-eight  years. 

Q.  Are  you  acquainted  with  the  prisoner?     A.  Yes. 

Q.  Did  he  at  one  time  live  at  your  house?     A.  He  did. 

Q.  In  what  way?     A.  As  a  boarder. 

Q.   Did  he  room   there,   also?     A.  Yes,   sir. 

Q.  While  he  was  rooming  there  was  there  another  family 
living  in  that  house?     A.  There  was. 

Q.  And  what  was  the  name  of  that  family?  A.  Mrs.  Sarah  J. 
Dow. 

Q.  And  did  she  have  two  daughters?     A.  She  did. 

Q.  Who  were  they?  A.  Miss  Lucy  Dow  and  Miss  Harriett 
Dow. 

Q.  Lucy  Dow  and  Harriett  Dow.  And  where  did  they  live  in 
the  house?     A.  In  the  upper  tenement,   upstairs  tenement. 

Q.  And  the  prisoner  lived  with  your  family,  downstairs?  A. 
He  roomed  and  boarded  with  us;  yes. 

Mr.  Stapleton.  I  don't  see  how  this  is  competent,  may  it 
please  your  Honor. 

Mr.  Callahan.  We  think  it  is  decidedly  competent,  your 
Honor. 

The  Court.     Well,  the  answer  may  stand,  so  far. 

Q.  How  long  did  he  live  with  you?  A.  I  should  think,  three 
or  four  months. 

Q.  And  during  all  that  time  were  the  Dows  living  upstairs? 
A.   They   were. 

Q.  While  Mr.  Spencer  boarded  with  you,  at  what  times  of 
the  day  did  you  see  him,  Mrs.  Gardner?  A.  Well,  of  course 
soon  after  he  arose,  before  breakfast,  and  then  he  was  gone.  He 
was  at  that  time  running  on  freight,  and  his  hours  of  return 
were  irregular. 

Q.   Would  you  meet  him  at  supper  at  times?     A.  Sometimes. 

Q.  And  whether  or  not  you  met  him  during  the  evening  at 
times?     A.  Yes,  sir. 

Q.   And   h<\\v  frequently?     A.  Quite  often. 


704  TRIAL  OF  BERTRAM  G.  SPENCER. 

Q.  And  how  would  he  spend  the  time  in  the  house,  evenings? 
A.  I  don't  know  that  I  recall  specially.  Often  singing  —  or 
playing. 

Q.  Playing  what?     A.  The  piano. 

Q.  And  whether  or  not  on  such  occasions  you  had  conversa- 
tions sometimes?     A.  Why,  ordinarily. 

Q.  Now,  Mrs.  Gardner,  did  you  ever  notice  anything  peculiar 
or  eccentric  about  this  man  while  he  was  in  your  house?  A. 
Nothing  whatever. 

Q.  Have  you  met  him  since  then?     A.  No,  sir. 

Q.  At  any  time  while  you  were  there  did  he  receive  any  visi- 
tors, that  you  recall?  A.  Why,  I  don't  know  that  I  recall  any 
especially,  except,  I  believe,  Mr.  Paddock  called  one  evening  to 
invite  him  to  play,  —  or  to  sing,  for  some  invitation  — 

Q.  Then  what  I  will  get  at  —  perhaps  my  brother  won't  object 
—  are  you  the  lady  at  whose  house  his  mother  called?  A.  No, 
sir. 

Cross-examination. 

Q.  (by  Mr.  Stapleton).  Did  he  have  some  trouble  there, 
Mrs.  Gardner,  with  you  or  your  husband?  A.  Not  that  I  know 
of. 

Q.  Why  did  he  leave  there?  A.  Because  I  didn't  wish  to 
keep  boarders  any  longer.  I  merely  did  it  as  an  accommodation 
and  didn't  care  to  do  it  longer. 

Q.  As  a  matter  of  fact,  wasn't  it  because  he  had  some  trouble 
with  you  and  your  husband?     A.  No,  sir. 

Q.  Do  you  know  whether  he  ever  had  any  trouble  with  your 
husband?     A.  No,   sir. 

Q.  He  didn't?     A.  No,  sir. 

Q.  Did  you  know  whether  or  not  your  husband  refused  to 
recommend  him  at  any  time?     A.  No,  sir. 

Q.  You  don't  know  about  that?     A.  No,  sir. 

Q.  Didn't  you  think  he  was  rather  a  peculiar  acting  fellow? 
A.  No. 

Q.  Wasn't  he  a  nervous  fellow?  A.  No,  sir,  not  to  my  knowl- 
edge. 

Q.  You  didn't  think  he  was?     A.  No,  sir. 

Q.  I  take  it,  you  never  crossed  him  in  any  way  or  said  any- 
thing to  anger  him?     A.  I  don't  know  why  I  should. 
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Re-direct  Examination. 

Q.  (by  Mr.  Callahan).  I  don't  know,  Mrs.  Gardner,  whether 
I  brought  out  when  this  was  that  he  was  a  boarder  there?  A. 
Well,  I  couldn't  tell  you  exactly,  but  I  ^hink  I  was  informed 
by  looking  in  the  directory  that  they  found  it  to  be  1903. 

Q.  At  that  time  do  you  know  whether  he  had  been  in  Cali- 
fornia?    A.  He  had  not  been  then.     He  went  afterwards. 

Alice  A.  Gage  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Callahan).  "What  is  your  name?  A.  Alice  A. 
Gage. 

Q.  Where  do  you  live,  Mrs.  Gage?     A.   105  Main  Street. 

Mr.  Stapleton.  I  would  like  to  have  your  Honor  ascertain 
if  this  witness  hasn't  been  in  the  court  room  and  didn't  stay 
here  after  your  Honor  ordered  the  witnesses  out,  in  the  early 
part   of   this   trial. 

The  Witness.     Not  since  I  was  summoned. 

The  Court.     Were  you  here  before  you  were  summoned? 

The   Witness.     Yes,   sir. 

The  Court.     Did  you  know  you  were  going  to  be  a  witness? 

The  Witness.     Xo,  sir. 

The  Court.  Well,  I  don't  think,  under  the  circumstances, 
then,  she  violated  any  order,  if  she  wasn't  summoned  and  had 
no  expectation  of  being  summoned. 

Q.  When  were  you  summoned,  Mrs.  Gage?  A.  I  was  sum- 
moned yesterday,  at  noontime;  yesterday,  between  half-past 
12   and    1. 

Mr.  Stapleton.  She  sat  over  here,  if  yo ur  Honor  please,  for 
three  or  four  days;  and  I  called  the  clerk's  attention  to  her, 
and  I  think  the  clerk  called  your  Honor's  attention  to  her. 

The  Court.  I  remember  some  person  sitting  in  the  room,  to 
whom  my  attention  was  called,  and  I  understood  that  inquiry 
was  made  at  that  time  as  to  whether  the  person  indicated  was 
a  witness  or  was  to  testify,  and  I  was  informed  that  such  person 
was  not  a  witness.  It  seems  to  me,  if  any  person  stayed  in  the 
court  room  after  having  been  requested  to  leave  and  has  stayed 
here,  knowing  that  it  is  contrary  to  the  order  of  the  Court,  that 
such  an  act  would  be,  —  would  make  them  in  contempt.  But 
this  witness  says  that  she  wasn't  summoned  until  yesterday  and 
had  no  expectation  of  being  a  witness  until  that  time.  If  that 
is  true,   I  don't  know  that  she  would  be  violating  any  order. 
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Mr.  Stapleton.  If  my  friends  don't  know  what  witnesses 
they  are  going  to  call  — 

Mr.  Callahan.  I  don't  know  just  how  my  friend  wants  this 
thing  left.  I  didn't  have  the  slightest  idea  Mrs.  Gage  was  in 
court  at  that  time. 

The  Court.  I  assume  that  counsel  on  both  sides  would  do 
all  they  could  reasonably  to  see  that  the  order  was  carried  out. 

Q.  Did  I  ask  you  where  you  live?     A.   105  Main  Street. 

Q.  Springfield?     A.  Springfield. 

Q.  And  how  long  have  you  lived  there?  A.  I  have  lived  in 
that  house  fifteen  years. 

Q.  What   is   your   business?     A.  Lodging-house   keeper. 

Q.  Are  you  acquainted  with  the  prisoner?     A.  I  am. 

Q.  Did  he  at  one  time  room  at  your  house?     A.  He  did,  sir. 

Q.  When  was  that?     A.  In  1902  and  1903. 

Q.  Do  you  remember  what  time  of  the  year  ?  A.  No.  He 
was  there  two  or  three  different  times. 

Q.  Do  you  remember  whether  he  left  the  State  at  any  time 
to  go  anywhere,   to  go  elsewhere?     A.  To  go  home. 

Q.  Do  you  remember  whether  he  left  Massachusetts  to  go 
elsewhere  to  live?     A.  No. 

Q.  Did  you  ever  hear  of  his  being  in  California?  A.  That 
was  after  he  was  at  my  house. 

Q.  Then  he  boarded  at  your  house  before  he  went  to  Califor- 
nia?    A.  Roomed.     Not  boarded. 

Q.  Where  did  he  room  there,  on  what  floor?  A.  On  the  floor 
where  my  apartments  are  at  one  time,  and  at  one  time  on  the 
second  floor. 

Q.  Will  you  state  how  often,  how  frequently,  you  saw  him? 
A.  Every  day. 

Q.  And  what  time  of  the  day?     A.  Mostly  in  the  afternoon. 

Q.  And  what  was  his  habit  or  way  of  passing  time  in  the 
house?     A.  At  the  piano,   and  singing. 

Q.  What  is  that?  A.  Most  of  the  time  at  the  piano.  He 
come  in  to  play  the  piano  every  afternoon,  nearly. 

Q.  Do  you  know  how  long  he  had  been  here  in  Springfield 
when  he  came  to  your  house?  A.  I  think,  two  or  three  weeks, 
the  first  time. 

Q.  And  in  a  general  way  how  long  did  he  live  at  your  house? 
A.  The  first  time  he  was  at  my  house  was  a  short  time.  He 
went  away  and  came  back  again,  and  I  think  he  was  there  four 
or  five  months  at  that  time. 

Q.  The  second  time?     A.  Yes. 
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Q.  And  did  he  go  away  again?  A.  Yes.  And  come  the  third 
time. 

Q.  And  how  long  did  he  remain  the  third  time?  A.  That  I 
can't  say. 

Q.  Well,  was  it  a  matter  of  days  or  weeks?  A.  No.  Weeks 
and  months.     Perhaps  two  or  three  months. 

Q.  How  did  he  act  as  a  roomer,  Mrs.  Gage,  while  living  at 
your  house?     A.  Why,  I  considered  him  one  of  my  best  roomers. 

Q.  Did  you  ever  notice  anything  peculiar  or  eccentric  about 
him  while  he  was  with  you?     A.  No,  sir;  I  did  not. 

Cross-era  m  in  at  ion . 

Q.  (by  Mr.  Stapleton).  You  have  been  here  all  during  the 
trial,  Mrs.  Gage,  haven't  you?     A.  No,  I  have  not. 

Q.   How  many  times?     A.  I  have  been  here  three  half  days. 

Q.  Didn't  you  know  you  were  going  to  be  called  as  a  witness? 
A.  I  did  not. 

Q.  Didn't  you  tell  anybody  that  they  would  hear  your  story 
in  court?     A.   No,  sir. 

Q.  Are  you  sure  about  that?     A.   I  am  sure  about  it. 

Q.  Did  you  talk  with  the  district  attorney  several  times  last 
week?     A.  Only  once. 

Q.  What  day  was  that?  A.  It  was  a  Monday.  I  think  a 
week  ago  last  Monday. 

Q.  Didn't  you  think  after  that  you  were  going  to  be  called  as 
a  witness?  A.  No,  not  any  more  than  on  your  side.  I  talked 
more  with  your  lawyer  than  I  did  with  Mr.  Callahan. 

Q.  And  didn't  you  say  to  somebody  that  talked  with  you  on 
behalf  of  the  defense  that  you  wouldn't  talk  with  him  any  more, 
he  would  hear  your  story  in  court?  A.  No,  sir.  I  said  that  if 
he  talked  with  me  he  would  have  to  talk  with  me  before  Mr. 
Callahan. 

Q.  All  right.  Now,  did  you  ever  have  any  trouble  with 
Spencer?     A.   No. 

Q.   While  he  was  there,  were  you  sick  at  one  time?     A.  I  was. 

Q.   And  did  you  have  a  nurse  in  charge  of  you?     A.  I  did. 

Q.  Did  he  come  in  the  room  while  the  nurse  was  there? 
A.  The  day  he  went  to  San  Francisco  he  came  in  to  bid  me 
good-bye. 

Q.  Did  he  make  a  disturbance?  A.  No.  Just  came  into  the 
room  and  said  good-bye  and  the  nurse  closed  the  door. 

Q.  Didn't  he  ever  come  in  the  room  and  make  a  disturbance? 
A.   N< 
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Q.  He  didn't?     A.  No,  sir. 

Q.  Do  you  remember  his  mother  coming  up  there  on  one  occa- 
sion to  see  him?  A.  I  remember  his  mother  coming  on  two  occa- 
sions. 

Q.  On  two  occasions?     A.  Yes. 

Q.  On  one  of  these  occasions  did  he  tell  you  —  did  he  go  away 
shortly  after  his  mother  came?     A.  I  think  he  did;  yes,  sir. 

Q.  Back  to  Connecticut?     A.  Went  back  with  her. 

Q.  Was  that  about  the  year  1903?  A.  I  should  say  it  was. 
I  can't  say  positive. 

Q.  How  long  was  he  gone?     A.  I  should  say,  one  or  two  days. 

Q.  Did  he  tell  you  what  he  went  for?  A.  No.  It  was  none 
of  my  business. 

Q.  You  say  he  just  came  to  the  door  of  the  room  and  then  the 
nurse  closed  the  door?     A.  Yes. 

Q.  She  really  had  to  put  him  out,  didn't  she?     A.  No,  sir. 

Q.  What  did  she  close  the  door  for?  A.  He  said  good-bye  and 
she  closed  the  door  because  no  one  was  allowed  to  see  me. 

Q.  How  far  in  the  room  did  he  get?  A.  Past  the  door.  The 
bed  was  very  near  the  door. 

Q.  The  nurse  immediately  closed  the  door  on  him?  A.  Why, 
she  closed  it  on  him  the  same  as  she  would  on  any  one.  I  don't 
know  that  she  immediately  closed  the  door.  He  bade  me  good- 
bye and  she  closed  the  door. 

Q.  There  was  no  necessity  of  the  door  being  closed  after  he 
had  bid  you  good-bye,  was  there?  A.  Yes.  We  kept  the  door 
closed  all  the  time  in  a  place  like  that  where  there  were  so  many. 

Q.  Who  opened  the  door?     A.  That  I  can't  say. 

Q.  You  didn't  have  any  trouble  at  all  with  him  in  that  room? 
A.  No.     I  never  had  any  trouble. 

Q.  But  he  just  said  good-bye,  and  the  nurse  went  right  over 
and  closed  the  door?  A.  I  don't  know  whether  she  went  right 
over  and  closed  the  door  or  not. 

Q.  Closed  it  right  in  his  face,  didn't  she?  A.  I  couldn't  say. 
I  don't  think  she  would  be  rude  enough  for  that,  to  a  gentleman. 

Q.  The  nurse  was  trying  to  get  him  out  of  there,  wasn't  she? 
A.  No;  no.     He  went  out  himself. 

Q.  Didn't  she  ask  him  to  go  out?  A.  I  don't  think  she  did. 
I  think  he  went  out  himself,  —  bid  me  good-bye  and  went  out. 

Q.  What  did  he  say  before  he  bid  you  good-bye?  A.  That  I 
couldn't  say.  I  think  he  just  merely  said,  "Good-bye,  Mrs. 
Gage." 

Q.  No  talk  at  all?     A.  No. 
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Q.  He  used  to  go  with  your  daughter,  didn't  he?  A.  He  went 
around  with  my  daughter,  yes,  at  one  time. 

Q.  Have  any  trouble  with  him  over  that?     A.  No. 

Q.  Did  you  tell  him  you  didn't  want  him  to  go  with  your 
daughter?     A.  No.     I  told  her. 

Q.  Told  her?     A.  The  conversation  I  had,  I  had  with  her. 

Q.  Did  he  —  and  he  mentioned  that  to  you,  didn't  he?  A.  Not 
at  that  time. 

Q.  At  any  time.     A.  No,  sir. 

Q.  Why  do  you  say,  "Not  at  that  time"?  A.  I  thought  you 
meant  that  time. 

Q.  All  right.  Did  he  ever  mention  to  you  the  fact  that  you 
told  him  not  to  go  around  with  your  daughter?  A.  No,  sir; 
no,  sir. 

Q.  And  didn't  refer  to  that  at  all  the  time  he  was  in  the  room? 
A.   No,  sir. 

Q.  Was  it  about  the  time  that  he  left  for  California  that  you 
told  your  daughter  not  to  go  around  with  him?  A.  I  had  had 
talks  with  her  before  that  time;  yes,  sir. 

Q.  How  long  before?  A.  I  can't  say.  Perhaps  six  weeks 
before  that. 

Q.  Oh,  six  weeks  before  that?     A.  Yes;  yes. 

Q.  And  he  stopped  going  around  with  her  without  any  trouble 
whatever?  A.  Why,  I  don't  know  as  I  can  say  that;  no.  There 
was  no  trouble.  They  kept  up  an  acquaintance  and  always 
have. 

Q.  No  disturbance  over  it  at  all?     A.  No,  sir. 

Q.  You  didn't  have  any  words  with  him  at  all  about  it?  A. 
Never,  in  my  life. 

Q.  He  didn't  ask  you  anything  about  it?     A.  No. 

Q.  You  have  always  found  him  a  perfect  gentleman?  A.  I 
did,  always. 

Q.  It  wasn't  because  there  was  anything  peculiar  about  him 
that  you  didn't  want  your  daughter  to  go  with  him?     A.  No,  sir. 

Gussie  Pierce  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Callahan).  What  is  your  name?  A.  Gussie 
Pierce. 

Q.  Where  do  you  live,  Mrs.  Pierce?  A.  28  Brookline  Avenue. 
In  Springfield. 

Q.  How  long  have  you  lived  there?     A.  About  a  year. 
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Q.  Did  you  at  -one  time  live  on  Greenwich  Street?     A.  Yes. 

Q.  At  what  number?     A.  55. 

Q.  When  was  that?  A.  Well,  we  have  been  living  where  we 
are  a  year  now;  we  moved  from  there  to  our  present  place. 

Q.  How  long  had  you  been  living  on  Greenwich  Street?  A.  I 
think  we  lived  there  three  years. 

Q.  During  that  three  years  did  you  become  acquainted  with 
this  defendant?     A.  No,  I  knew  him  before  then. 

Q.  How  long  before  did  you  become  acquainted  with  him? 
A.  I  should  say  about  three  years. 

Q.  In  what  way  did  you  become  acquainted  with  him?  A.  In 
Greenfield. 

Q.  Did  he  at  some  time  room  at  your  house,  Mrs.  Pierce? 
A.  No,  never. 

Q.  Did  he  board  there?     A.  Never. 

Q.  Did  his  wife  and  he  ever  live  in  your  house?     A.  Yes. 

Q.  Did  they  room  there?  A.  Oh,  they  lived  in  the  lower 
tenement. 

Q.  You  owned  the  house,  did  you?     A.  Yes. 

Q.  When  did  they  live  there?  A.  They  moved  there  on 
October  1,  1908,  I  believe. 

Q.  How  long  did  they  live  there?  A.  Until  April  28,  1909; 
they  were  there  about  — 

Q.  About  seven  months?     A.  Yes. 

Q.  Now,  did  they  live  upstairs  or  downstairs?     A.  Down. 

Q.  Where  did  you  live?     A.  Up. 

Q.  Did  you  call  upon  them  from  time  to  time?  A.  Oh,  I  was 
always  running  in  and  out. 

Q.  Were  they  visiting  you?     A.  Always. 

Q.  How  frequently  would  you  say  you  met  Mr.  Spencer? 
A.  Mr.? 

Q.  Yes.  A.  Oh,  my,  when  he  wasn't  working  I  used  to  see 
him  about  every  day. 

Q.  Did  you  ever  observe  anything  peculiar  or  eccentric  about 
him,  Mrs.  Pierce?     A.  Never. 

Q.  Do  you  recall  about  the  Dr.  Ames  burglary?  A.  I  do 
perfectly. 

Q.  Did  you  ever  hear  Spencer  talk  about  that?  A.  Yes,  I  do 
remember  one  morning  in  particular. 

Q.  Will  you  state  what  he  said?  A.  Why,  he  didn't  believe 
such  things  as  those  ought  to  be  published  in  the  paper  because 
he  said  it  would  lead  other  young  men  on. 

Q.  Did  you  ever  afterwards  talk  with  him  about  it?     A.  No. 
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Q.  Do  you  remember  his  ever  speaking  about  it  when  you  were 
going  down  to  some  spring?  A.  Yes,  I  remember  that  thing 
perfectly;  a  young  lady  and  myself  going  to  the  spring  and  Bert 
•was  saying  we  better  look  for  valuable  jewels. 

Q.  Where  was  that  spring?     A.  Down  to  Round  Hill. 

Q.  You  know  where  the  old  freight  house  is?  A.  I  don't 
know  about  the  freight  house;  there  are  old  buildings  about  that 
place. 

Q.  What  did  Bert  say?     A.  Look  for  valuables. 

Q.  Did  he  say  whose?  A.  Why,  we  would  all  be  laughing 
about  Dr.  Ames'  valuables. 

Q.  That  is,  his  valuable  jewelry?     A.  Yes,  sir. 

Mr.  Stapleton.  I  ask  you  to  have  that  stricken  out  as  to 
laughing  about  Dr.  Ames'  valuables. 

Mr.  Callahan.     I  don't  care. 

The  Court.     That  may  be  stricken  out. 

Q.  While  they  were  living  at  your  house  one  night  did  you 
witness  an  episode  in  which  he  and  his  wife  and  mother  figured? 
A.  Xo. 

Q.  You  don't  recall  anything  that  occurred  one  night  with 
reference  to  some  burglar  that  might  be  around?  A.  I  remember 
that,  but  of  course  I  saw  nothing  of  it. 

Q.  You  were  not  there?     A.  I  was  there,  but  I  was  asleep. 

Q.  You  didn't  see  it?  A.  I  know  that  night  we  got  an  awful 
scare  —  they  did  downstairs,  they  heard  an  awful  noise,  but  Mr. 
Spencer  wasn't  there  that  night. 

Q.  Did  you  see  anything?  A.  No,  just  knew  there  was  a 
noise;  I  didn't  hear  it. 

Q.  After  the  noise  was  heard  did  you  later  see  his  wife  and 
mother?  A.  Xo,  this  night  that  they  got  scared  Mrs.  Spencer 
was  alone. 

Q.  Well,  if  you  didn't  see  it  —  A.  No,  I  didn't  see  it;  I 
didn't  hear  the  noise,  but  I  used  to  be  up  a  good  deal  nights. 

Q.  Did  I  ask  you  if  you  had  ever  seen  anything  peculiar  or 
eccentric  about  him  while  you  were  acquainted  with  him?  A.  I 
never  did. 

C 'rots-examination . 

Q.  (by  Mr.  Stapleton).  When  he  was  moving  into  your 
bouse  he  had  an  old  stove  that  he  wanted  to  get  in  there,  did 
he?     A.  Yes,  sir. 

Q.  And  he  wanted  to  cut  the  casing  to  get  that  stove  in? 
A.  Yes,  sir. 

Q.   And   you  told  him  he  couldn't  do  it?     A.  Yes,  sir,  I  told 
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him  he  could  get  a  carpenter  to  take  the  casing  off  of  the  door, 
but  he  couldn't  saw  a  piece  out  of  the  casing. 

Q  He  got  mad  and  picked  up  a  hammer,  didn't  he?  A.  Yes, 
he  got  mad,  but  he  didn't  any  more  than  anybody  else  would. 

Mr.  Stapleton.     I  ask  that  that  be  stricken  out. 

Q.  I  didn't  ask  you  about  anybody  else.     A.  Yes,  sir. 

Q.  Did  he  threaten  to  strike  you  with  it?  A.  No,  but  he 
threatened  to  strike  the  stove  with  it. 

Q.  All  right.  Did  you  hear  a  noise  around  the  house  that 
night?     A.  No,  I  didn't  hear  it. 

Q.  You  didn't  hear  it  yourself?  A.  No,  I  didn't  hear  it  my- 
self. 

Q.  Did  you  hear  the  people  downstairs  moving  around,  the 
Spencers?  A.  I  didn't  hear  it,  but  Mrs.  Spencer  told  me  the 
next  morning  how  scared  she  was. 

Q.  I  don't  want  what  somebody  else  told  you.  A.  I  didn't 
hear  it. 

Q.  After  this,  the  next  day,  did  you  have  some  talk  with  the 
defendant  about  it?     A.  The  next  day  after  that? 

Q.  Yes.  A.  After  the  noise  downstairs,  we  all  talked  about 
it. 

Q.  I  am  not  asking  what  you  talked  about  with  somebody 
else,  but  did  you  have  some  talk  with  him  about  it?  A.  Yes, 
—  why,  yes. 

Q.  Did  he  show  you  the  matches  and  say  there  was  a  burglar 
there  that  burnt  them?  A.  The  matches  were  laying  under  the 
window. 

Q.  Did  he  show  them  to  you?  A.  They  were  laying  on  the 
ground  where  any  one  could  see  them. 

Q.  Did  he  show  them  to  you?  A.  No,  sir;  I  saw  them  with 
my  own  eyes. 

Q.  Did  he  point  them  out  to  you?  A.  No,  sir;  I  saw  them 
myself. 

Q.  You  see  I  asked  you  did  he  point  them  out  to  you?  A.  No, 
sir. 

Q.  Did  he  say  anything  about  them?     A.  Yes. 

Q.  What  did  he  say?  A.  He  said  somebody  was  trying  to  get 
in,  that  is  all. 

Q.  When  was  that?     A.  I  couldn't  tell  you  that. 

Q.  Was  his  mother  there  at  that  time?     A.  I  think  so. 

Q.  By  the  way,  you  claim  the  reward  that  is  offered?      A.  Yes. 
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Re-direct  Examination . 
Q.   (by  Mr.  Callahan).     Just  one  question:     after  the  killing 
at  Round  Hill  did  you  identify  the  locket?     A.  No,  I  identified 
the  enlarged  pictures  from  the  locket. 

Grace  Fountain  —  sworn. 
D irect  Examination. 

Q.  (by  Mr.  Callahan).  "What  is  your  name?  A.  Grace 
Fountain. 

Q.  Where  do  you  live,  Mrs.  Fountain?  A.  I  live  on  New 
Bridge  Street,  —  29  New  Bridge  Street,  West  Springfield. 

Q.  Did  you  at  some  time  live  on  Porter  Avenue?     A.  Yes. 

Q.  What  number?     A.  45. 

Q.  Was  that  house  a  single  or  double  tenement  house?  A.  It 
was  a  double  house. 

Q.  Which  floor  did  you  occupy?     A.  The  second  floor. 

Q.  Who  lived  on  the  first  floor?     A.  Mr.  Spencer. 

Q.  Did  any  person  occupy  a  part  of  the  third  floor?     A.  Yes. 

Q    Who  was  that?     A.  Mr.  Krailing. 

Q.  And  his  wife?     A.  Yes. 

Q.  How  long  did  you  live  there,  at  45  Porter  Avenue?  A. 
About  two  years. 

Q.  Were  you  living  there  at  the  time  of  the  arrest  of  this  de- 
fendant?    A.  Yes,  sir. 

Q.  How  long  did  he  live  there  at  that  time?     A.  About  a  year. 

Q.  Were  you  acquainted  with  him  and  his  wife?     A.  Yes,  sir. 

Q.  Did  you  see  Mr.  Spencer  in  and  about  the  house  from  time 
to  time?     A.  Yes,  sir. 

Q.  Perhaps  how  often?     A.  Perhaps  once  a  day. 

Q.  Did  you  see  him  at  night  returning  from  work  at  times? 
A.   Some  nights  I  did. 

Q.  Under  what  circumstances  did  you  see  him,  —  how  would 
you  come  to  see  him?  A.  When  he  would  be  coming  home  to 
his  supper,  when  I  would  be  in  the  yard. 

Q.  Who   was  with  you  on   such  occasions?     A.  Most   always 
( If  and  the  baby. 

Q.  Sometimes  was  Mrs.  Spencer  there?  A.  She  would  be  out 
at  the  gate  there  too. 

Q.   You  would  be  waiting  for  whom?     A.  For  our  husbands. 

Q.   Did  you  see  him  on  such  occasions  greet  his  wife?     A.  Yes. 

Q.  In  what  way?  A.  They  would  start  with  kissing  each 
other. 
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Q.  During  all  the  time  that  you  lived  there  in  the  house  with 
him  did  you  ever  observe  anything  peculiar  or  eccentric  about 
him?     A.  No,  sir. 

Mr.  Callahan.     You  may  inquire. 

Mr.  Stapleton.     No  questions. 

Jennie  Riguzzi  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Callahan).  What  is  your  name?  A.  Jennie 
Riguzzi. 

Q.  Where  do  you  live?  A.  I  live  at  47  Porter  Avenue;  I  live 
near  the  corner. 

Q.  Did  you  at  any  time  live  at  47  Porter  Avenue  when  the 
defendant  lived  there?     A.  No,  sir;  I  did  not. 

Q.  Where  did  you  live  at  that  time?  A.  I  lived  on  the  corner 
of  the  street.     On  the  corner  of  Porter  Avenue  and  New  Bridge. 

Q.  As  to  the  matter  of  time,  how  far  is  that  from  47  Porter 
Avenue?     A.  Just  three  or  four  houses  down. 

Q.  Were  there  any  English-speaking  people  living  there  besides 
yourself  and  the  Spencers  at  that  point?     A.  No,  sir. 

Q.  While  you  were  living  at  the  corner  of  Porter  Avenue  and 
New  Bridge  streets  were  you  acquainted  with  Mr.  Spencer? 
A.  Only  to  speak  to  as  I  met  him  on  the  street. 

Q.  How  often  would  you  meet  him,  Mrs.  Riguzzi?  A.  I  would 
see  him  going  back  and  forth  to  work. 

Q.  Passing  what  point?  A.  As  he  was  going  home  to  dinner 
he  would  pass  by  the  yard,  and  I  would  see  him. 

Q.  Is  Mrs.  Fountain,  who  testified  here,  related  to  you?  A. 
She  is  a  sister  of  mine. 

Q.  And  while  she  was  living  at  the  Spencer  house  did  you  call 
upon  your  sister?     A.  Yes. 

Q.  How  frequently?  A.  Well,  sometimes  I  would  go  once  a 
day  and  sometimes  twice  a  day  —  sometimes  I  wouldn't  go  for 
two  or  three  days. 

Q.  Occasionally  did  you  meet  Spencer?  A.  I  see  him  in  the 
yard,  as  I  passed  him. 

Q.  What  would  you  see  him  doing  about  there?  A.  He  would 
be  working  in  the  garden. 

Q.  Now,  in  all  your  contacts  with  him  did  you  ever  see  any- 
thing eccentric  or  unusual  or  peculiar  about  him?     A.  No,  sir. 
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Cross-exa  m  ination . 

Q.  (by  Mr.  Stapleton).  You  lived  on  the  corner  of  the 
street  right  across  the  bridge,  Mrs.  Riguzzi?     A.  Yes,  sir. 

Q.  And  Spencer  lived  down  at  the  end  of  this  avenue,  about  a 
hundred  yards  away?     A.  Yes,  sir. 

Q.  It  is  a  street  there  —  a  little  street  runs  down  parallel  with 
the  river?     A.  Yes,  sir. 

Q.  Quite  a  number  of  houses  on  it?     A.  Yes,  sir. 

Q.  You  just  knew  Spencer  the  same  as  you  knew  hundreds  of 
other  people  in  West  Springfield  —     A.  Yes. 

Q.  —  that  simply  passed  by  your  place  —     A.  Yes,  sir. 

Q.  —  going  to  and  from  their  work?     A.  Yes. 

Q.  And  I  presume  there  are  hundreds  and  hundreds  of  people 
that  pass  there  every  day  going  back  and  forth  across  that 
bridge?     A.  Yes,  sir. 

Q.  And  you  didn't  notice  him  particularly  any  more  than  you 
noticed  any  of  the  others  at  that  time?  A.  No,  sir,  only  as  he 
would  speak  to  me  and  say  "  How  do  you  do, "  something  like  that. 

Q.  When  he  would  go  by  he  would  say,  "How  do  you  do"  to 
you?     A.  Yes,  sir. 

Q.   And  that  is  all  the  attention  he  paid  you?     A.   Yes,  sir. 

Q.  Your  sister  lived  upstairs?     A.  Yes,  sir. 

Q.  Over  him?     A.  Yes,  sir. 

Q.  And  occasionally  when  you  went  down  to  call  on  your  sister 
you  would  see  him  about  the  yard?     A.  Yes,  sir. 

Q.  Or  in  the  garden?     A.  Yes,  sir. 

Q.  There  was  a  garden  in  front  of  the  house?  A.  In  front  of 
the  house. 

Q.  Where  your  sister  lived.  That  is,  across  this  little  way 
there  is  a  garden  in  front?     A.  Yes. 

Q.  It  is  quite  a  large  patch  there?     A.  Yes,  sir. 

Q.  A  vegetable  garden?     A.  Yes,  sir. 

Q.  In  the  summer  time  it  would  be  grown  up  pretty  well  with 
corn  and  the  different  vegetables?     A.  Yes,  sir. 

Q.  And  as  you  passed  along  this  street  you  remember  that  you 
have  seen  him  working  out  in  that  garden?     A.  Yes,  sir. 

Q.   But  you  didn't  go  over  and  speak  to  him?     A.  No,  sir. 

Q.  Or  talk  to  h'm?     A.  No,  sir. 

Q.  How  he  looked  you  don't  know?     A.   No,  I  couldn't  say. 

Q  Whether  there  was  anything  peculiar  about  him  or  not  you 
don't  know?     A.  No,  sir. 

Q.  There  may  have  been  and  you  not  see  it?     A.  Yes,  sir. 
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Joseph  Fountain  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Callahan)  What  is  your  name?  A.  Joseph 
Fountain. 

Q.  Where  do  you  live?  A.  West  Springfield.  29  New  Bridge 
Street. 

Q.  Did  you  at  some  time  live  on  Porter  Avenue?  A.  Yes,  sir. 
47;  45  or  47. 

Q.  Did  somebody  else  live  in  the  same  house?     A.  Yes,  sir. 

Q.  Who?     A.  Mr.  Spencer. 

Q.  The  prisoner?     A.  Yes,  sir. 

Q.  How  long  did  he  live  there,  as  near  as  you  can  remember, 
while  you  lived  in  the  house?     A.  About  a  year. 

Q.  Which  floor  did  you  occupy?     A.  Second  floor. 

Q.  And  on  which  floor  did  he  live?     A.  Downstairs. 

Q.  Did  somebody  occupy  the  third  floor?     A.  Mr.  Krailing. 

Q.  And  who  else,  if  anybody?     A.  His  wife. 

Q.  Did  you  from  time  to  time,  while  you  were  a  neighbor  of 
Spencer's,  meet  him?     A.  Yes,  sir. 

Q    Where  would  you  meet  him?     A.  In  the  yard. 

Q.  How  often?  A.  Why,  I  couldn't  just  judge;  probably  once 
a  day  or  more. 

Q.  Did  either  or  both  of  you  have  gardens?     A.  Yes,  sir. 

Q.  Who?     A.  We  both  had  them;  I  didn't  work  mine. 

Q.  Both  had  gardens.  Did  you  do  work  in  your  gardens  dur- 
ing the  gardening  season?     A.  I  didn't  work  mine. 

Q.  Wlio  did?     A.  I  gave  it  to  Mr.  Spencer. 

Q.  Gave  it  to  Mr.  Spencer;  and  did  he  work  the  garden? 
A.  Yes,  sir. 

Q.  In  all  your  contacts  with  him  did  you  ever  observe  anything 
peculiar,  eccentric  or  unusual  about  him?     A.  No,  sir. 

Cross-examination. 

Q.  (by  Mr.  Stapleton).  You  didn't  see  very  much  of  him 
except  around  the  house?     A.  That  is  all,  sir. 

Q.  What  you  told  my  friend  is  about  all  you  saw  of  him? 
A.  That  is  about  all  I  saw  of  him,  yes,  sir. 
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Re-direct  Examination. 
Q.   (by   Mr.    Callahan).     Just   one   question,    Mr.    Fountain. 
Did  you  sleep  at  home  nights?     A.  Yes,  sir. 
Q.  Work  days?     A.  Yes,  sir. 

Recess  from  3.20  to  3.3S  p.m. 

Albert  E.  Griswold —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Callahan)  What  is  your  name?  A.  Albert  E. 
Griswold. 

Q.  Where  do  you  live,  Mr.  Griswold?  A.  Chicopee  Falls, 
Mass. 

Q.   And  what  is  your  occupation?     A.  Receiving  clerk. 

Q.  At  whose  factory?     A.  Stevens-Duryea. 

Q.  Some  time  in  the  spring  of  1909  did  this  prisoner  enter  the 
employ  of  the  Stevens-Duryea  Company?     A.  He  did. 

Q.  At  what  time?     A.  March  31  to  April  6,  1909. 

Q.  Did  he  work  under  you  at  that  time?     A.  He  did. 

Q.  In  what  department?     A.  In  the  receiving  department. 

Q.   And  was  he  working  under  you  all  day?     A.  He  was. 

Q.  Did  you  ever  notice  anything  peculiar  or  eccentric  about 
him?     A.  I  did  not. 

Cross-exa  m  in  atio  n . 

Q.  (by  Mr.  Stapleton).  Did  you  say  he  worked  under  you? 
A.  He  did. 

Q.  How  many  men  worked  under  you?  A.  Well,  four;  five 
now. 

Q.  And  the  men  are  changing  from  time  to  time,  I  suppose? 
A.  They  are. 

Q.  You  work  at  the  bench  yourself,  do  you,  or  do  you  spend 
all  \  our  time  directing  these  four  or  five  men?  A.  I  work  at  the 
desk. 

Q.  You  work  at  the  desk?     A.  Yes,  sir. 

Q.  You  never  had  any  trouble  with  Spencer?     A.  I  did  not. 

Q.  You  never  crossed  him  in  any  way?     A.  I  did  not. 

Q.  You  simply  never  noticed  anything  about  him  one  way  or 
the  other  — is  that  right?     A.  That  is  right. 
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Re-direct  Examination. 
Q.   (by  Mr.   Callahan).     Mr.   Griswold,   did  you  notice  him 
sufficiently  to  recall  how  he  acted,  whether  orderly  or  otherwise, 
in  your  employ?     A.  He  was  a  perfect  gentleman. 

Walter  S.  Oakes  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Callahan).  What  is  your  name?  A.  Walter  S. 
Oakes. 

Q.  Where  do  you  live,  Mr.  Oakes?     A.  68  Waverly  Street. 
•  Q.  What  is  your  occupation?     A.  Superintendent  of  the  Atlas 
Motor  Car  Company,  Springfield. 

Q.  Where  is  that?     A.  On  —  in  Brightwood,  Birnie  Avenue. 

Q.  At  some  time  was  Spencer  in  your  —  this  defendant  —  in 
your  employ  at  the  Atlas  Motor  Car  Company?  A.  Yes,  sir. 
From  May  till  August,  1909. 

Q.  And  as  such  employee  did  you  see  him  from  day  to  day? 
A.  Yes,  sir. 

Q.  And  how  much  during  the  day  would  you  see  him?  A.  Oh, 
probably  half  a  dozen  times;  three  or  four. 

Q.  And  did  you  become  acquainted  with  him  while  in  your 
employment?  A.  To  a  certain  extent;  about  as  a  passing  —  as 
an  employee. 

Q.  Yes;  that  is  what  I  mean.  With  reference  to  the  intelli- 
gence displayed  by  him  while  he  was  in  your  employ,  what  do 
you  say?  A.  Well,  we  never  noticed  anything  out  of  the  way 
about  him. 

Mr.  Stapleton.  I  ask  to  have  that  stricken  out,  your  Honor, 
what  "we  noticed." 

Mr.  Callahan.     I  object  to  it. 

The  Court.  I  don't  think  what  somebody  else  may  have 
thought  about  it  is  competent.  If  by  "we"  he  means  himself 
personally,  that  is  competent. 

Q.  I  am  asking  you  about  your  own  personal  —  A.  My  own 
personal  opinion  was  that  he  was  the  same  as  any  one  else  that 
worked  at  the  factory.     I  never  saw  any  difference. 

Mr.  Stapleton.     I  object  to  that,  your  Honor. 

Q.  In  the  matter  of  intelligence?  A.  In  the  matter  of  intelli- 
gence. 

Mr.  Stapleton.  I  think  the  question  that  your  Honor  per- 
mitted called  for  appearance,  not  for  his  opinion. 
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Mr.  Callahan.  I  didn't  ask  for  appearance.  I  asked  how  he 
saw  him  with  reference  to  intelligence  at  his  work. 

Mr.  Stapletox.  I  object  to  it  in  that  form,  and  I  think  the 
Court's  ruling  calls  for  — 

The  Court.  I  think  it  is  competent  for  him  to  express  an 
opinion  as  to  whether  he  did  or  did  not  appear  to  be  intelligent 
in  the  performance  of  his  work.  Whether  he  was  or  was  not 
intelligent,  I  think,  is  another  question. 

Mr.  Callahan.  Well,  I  don't  really  know  just  what  the  posi- 
tion of  the  matter  is.  If  the  question  is  admitted  I  will  leave  it 
that  way. 

Mr.  Stapletox.  I  ask  to  have  it  stricken  out,  if  your  Honor 
please. 

The  Court.     I  think  that  answer  may  be  stricken  out. 

Q.  Did  he  appear  to  be  intelligent  or  foolish  when  he  was 
working  for  you,  Mr.  Oakes?     A.  Intelligent. 

Q.  Did  you  ever  notice  anything  peculiar  or  eccentric  about 
him?     A.   Xo,  sir. 

Cross-exam  {nation . 

Q.  (by  Mr.  Stapletox).  You  are  superintendent,  are  you, 
Mr.  Oakes?     A.   Yes,  sir. 

Q.  How  many  men  have  you  under  you  in  the  shop?     A.   Now? 

Q.  At  that  time,  how  many  did  you  have?  A.  At  that  time  I 
was  general  foreman. 

Q.  How  many  men  did  you  have  under  you  then?  A.  Approx- 
imate, 90.     I  wouldn't  say  positive. 

Q.  And  they  were  coming  and  going,  so  that  the  90  men  were 
changing  all  the  time?     A.     Yes,  sir,  to  a  certain  extent. 

Q.  Of  course  you  didn't  see  a  great  deal  of  Spencer?  A.  No, 
1  didn't.  I  saw  him,  as  I  said,  several  times  a  day,  as  I  passed 
through  the  room. 

Q.  Just  passed  through  and  you  might  have  seen  him?  A. 
And  giving  general  directions  to  the  subforemen. 

Q.  And  there  was  somebody  under  you  who  had  immediate 
charge  of  the  group  of  men  he  worked  with?     A.  Yes,  sir. 

Q.  So  that  you  gave  your  orders  to  the  subforemen  —  A. 
Yes,  sir. 

Q.  —  who  nave  them  to  the  men.  And  you  remember  that  as 
you  were  passing  through  and  saw  him  working  there,  you  never 
noticed  anything  unusual  about  him?     A.  No,  sir. 

Q.  That  is  all,  is  it?     A.  Yes,  sir. 

Q.   Do  you  know  whether  he  used  to  leave  his  work  during  the 
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daytime  and  go  off  without  permission?  A  Not  to  go  outside 
of  the  factory. 

Q.  Did  he  use  to  stop  work  and  get  under  the  bench?  A.  I 
don't  know  as  he  ever  got  under  the  bench.  I  wouldn't  say  he 
did. 

Q.  Did  he  use  to  stop  work  and  go  off  to  sleep  during  working 
hours?  A.  I  couldn't  say  he  slept.  He  left  his  work  occasion- 
ally. 

Q.  Where  did  he  go?  A.  Went  under  the  front  office,  in  the 
cellar,  at  one  time.  That  is  all  I  know  absolutely  that  I  am  sure 
he  went  —  that  he  was  shirking,  —  was  just  that  one  time. 

Q.  So  far  as  you  know,  was  that  without  permission?  A.  I 
know  it  was  without  permission. 

Q.  What  did  he  go  there  for,  do  you  know?     A.  No,  sir. 

Re-direct  Examination. 
Q.   (by  Mr.   Callahan).     By  the  way,   I  don't  know  that  I 
asked  you  who  hired  the  men?     A.  Mr.  Craig. 

Q.  And  was  he  subject  to  your  discharge?     A.  Yes,  sir. 

Herbert  L.  Handy  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Callahan).  What  is  your  name?  A.  H.  L. 
Handy. 

Q.  Your  first  name?     A.  Herbert. 

Q.  Are  you  a  proprietor  or  principal  owner  of  the  H.  L.  Handy 
Company?     A.  Yes,  one  of  the  owners. 

Q.  How  many  men  are  employed  by  that  company,  Mr. 
Handy?     A.  175. 

Q.  Have  you  a  receiving  and  shipping  department?  A.  Yes, 
sir. 

Q.  Do  you  know  the  prisoner,  Bertram  G.  Spencer?  A.  Yes, 
sir. 

Q.  When  did  you  first  become  acquainted  with  him?  A.  Soon 
after  he  came  to  work  there;  I  don't  know  —  perhaps  he  had 
been  at  work  a  month  or  so  before  I  knew  him. 

Q.  Do  you  recall  how  long  he  worked  for  you?  A.  I  don't  ex- 
actly; I  should  say  seven  or  eight  months. 

Q.  And  did  you  see  him  from  time  to  time  while  working  for 
you?     A.  Yes,  sir;  the  fore  part  of  it  I  didn't  see  him  so  much. 

Q.  Well,  the  latter  part  how  often  did  you  see  him?  A.  Oh, 
several  times  a  day. 
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Q.  Did  you  have  an  opportunity  to  observe  him  at  work  and 
how  he  was  doing  his  work?     A.  Yes,  sir. 

Q.  Did  you  have  some  conversation  with  him  from  time  to 
time?     A.  Xot  much,  no,  sir. 

Q.  Some?     A.  Yes.  some,  not  very  much. 

Q.  "What  was  his  position  in  your  employ?  A.  He  was  receiv- 
ing clerk,  the  last  of  it. 

Q.  Do  you  recall  seeing  him  the  day  before  the  killing  of 
Martha  Blackstone?     A.  I  do  not,  no,  sir. 

Q.  Do  you  recall  seeing  him  after  that  killing?  A.  Why,  I 
saw  him,  but  I  can't  recall  any  particular  time. 

Q.  At  the  plant?     A.  Yes,  sir. 

Q.   Did  you  see  him  the  morning  of  his  arrest?     A.  Yes,  sir. 

Q.  Did  he  have  some  talk  with  you  at  that  time?  A.  Yes, 
sir. 

Q.  Under  what  circumstances,  you  state  the  circumstances  of 
the  talk,  and  the  talk  itself?  A.  Why,  the  officers  went  through 
to  arrest  him,  and  I  went  out  there,  and  I  says  to  him,  "What  is 
the  matter  here?''  He  says,  "They  are  arresting  me  for  the 
Blackstone  murder;  what  do  you  think  about  that?''  I  says, 
"What?"  He  says,  "They  are  arresting  me  for  that  Blackstone 
murder."  I  says,  "I  know  where  I  was  last  Thursday  night;  can 
you  tell  where  you  were?"  He  says,  "I  can  tell  where  I  was." 
I  turned  to  go,  and  he  says,  "Won't  you  please  tell  Mr.  Amberg 
where  I  am  gone?" 

Q.  At  that  time  what  was  his  appearance  as  to  calmness  or 
excitement?  A.  Oh,  there  was  no  excitement  there  then;  appar- 
ently very  calm. 

Q.  In  all  your  acquaintance  with  him,  Mr.  Handy,  have  you 
yourself  observed  anything  peculiar  or  eccentric  about  him, 
including  what  you  saw  on  the  morning  of  the  arrest?  A.  Not 
that  I  noticed. 

Cross-exaviination . 

Q.  (by  Mr.  Stapleton).  Is  that  rather  a  large  establishment, 
Mr.  Handy?     A.  Yes,  sir. 

Q.  You  carry  on  a  large  business  there?  A.  Why,  we  consider 
it  a  fair  business. 

Q.  Is  it  a  large  business?     A.  Yes,  sir. 

Q.  Employ  175  men?     A.  Yes,  sir. 

Q.   Have  quite  an  office  force?     A.  Yes,  sir. 

Q.  W  hat  is  it,  a  meat-packing  establishment?  A.  Well,  we 
are  sausage  manufacturers  and  sellers  of  beef  and  provisions  of  all 
kinds. 
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Q.  And  Mr.  Herman  A.  Amberg,  the  father-in-law  of  this  de- 
fendant, is  superintendent  there?     A.  Yes,  sir. 

Q.  So  that  Spencer  was  actually  under  him,  was  he?  A.  No, 
sir. 

Q.  Wasn't  working  under  him?     A.  No,  sir. 

Q.  He  superintends,  Mr.  Amberg  superintends  —  A.  The 
manufacturing. 

Q.  The  manufacturing  part  of  it;  is  he  over  that  department 
of  the  work?     A.  Yes,  sir. 

Q.  And  I  suppose  you  have  foremen  under  him,  do  you? 
A.  Yes,  sir. 

Q.  Your  duties  keep  you  in  the  office  a  good  deal,  I  take  it? 
A.  Yes,  sir. 

Q.  The  management  of  the  business  part  of  this  is  a  task  that 
calls  for  considerable  of  your  attention?     A.  Yes,  sir. 

Q.  So  that  ordinarily  you  didn't  get  out  in  the  shop,  didn't 
spend  a  great  deal  of  your  time  in  the  shop?     A.  No,  sir. 

Q.  Not  in  the  factory  part?     A.  No,  sir. 

Q.  You  saw  Spencer,  probably,  several  times  a  day?  A.  Yes, 
sir. 

Q.  Just  casually,  as  you  might  have  seen  anybody  employed 
there?     A.  Oh,  no,  he  came  into  the  office  several  times  a  day. 

Q.  Ordinarily  he  dealt  with  Mr.  Clement,  did  he  not,  and  not 
directly  with  you?     A.  Yes,  sir. 

Q.  That  is,  you  deal  with  heads  of  the  different  departments  of 
the  business,  and  he  would  deal  with  Mr.  Clement  as  the  head  of 
that  department?     A.  Yes,  sir. 

Q.  Were  you  in  the  office  upon  any  occasion  when  Mr.  Clem- 
ent spoke  to  him  and  he  tore  up  some  papers  which  he  had? 
A.  No,  sir. 

Q.  Were  you  there  upon  any  occasion  when  Mr.  Clement 
spoke  to  him  about  mixing  up  some  cars,  and  he  reached  for  a 
hatchet?     A.  No,  sir,  I  was  not. 

Q.  Did  you  ever  see  him  in  a  butter  box  in  the  corner?  A. 
No,  sir. 

Q.  With  his  head  in  his  hands?     A.  No,  sir. 

Q.  You  thought  he  was  rather  cool  the  day  he  was  arrested  by 
the  officers?     A.  Apparently,  yes. 

Q.  Didn't  seem  perturbed  a  bit?  A.  No,  sir,  said  he  could 
tell  where  he  was. 

Q.  Wouldn't  you  say  that  was  rather  peculiar?  A.  I  wouldn't 
say  it,  no. 
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Otto  Whittaker  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Callahan).  What  is  your  name?  A.  Otto 
Whittaker. 

Q.  How  long  have  you  lived  in  Springfield?  A.  Twenty-three 
years. 

Q.  Where  are  you  now  employed?     A.  H.  L.  Handy  Company. 

Q.  In  what  capacity?     A.   As  superintendent  of  teaming. 

Q.  How  long  have  you  been  superintendent  of  teaming  at  Mr. 
Handy's,  or  with  that  company,  rather?  A.  I  have  been  in  this 
position  probably  five  years,  —  possibly  more. 

Q.  While  you  held  that  position  was  the  defendant  Spencer 
employed  at  the  factory?     A.  He  was. 

Q.  Do  you  recall  in  what  capacity  he  was  employed?  A.  Part 
of  the  time  on  the  top  floor,  in  the  packing  room;  part  of  the 
time  as  receiving  clerk  on  the  first  floor. 

Q.  In  your  capacity  as  superintendent  of  teaming  did  you  have 
occasion  to  meet  him  while  he  was  working  as  shipping  clerk  or 
receiving  clerk?     A.  Yes. 

Q.  How  often  would  you  meet  him?  A.  Why,  it  might  be 
three  or  four  times  an  hour,  it  might  be  oftener. 

Q.  How  would  you  meet  him?  A.  Going  back  and  forth 
about  my  work  from  one  floor  to  another. 

Q.  Was  there  any  particular  reason  why  you  should  meet  him? 
A.  Xo  more  than  I  should  meet  any  one  else  working  on  the 
floor. 

Q.   Did  he  receive  anything  from  your  teamsters?     A.  Yes. 

Q.  What?     A.  Everything  that  came  into  the  house. 

Q.  Did  you  become  well  acquainted  with  him?     A.  Fairly  so. 

Q.  Did  you  observe  anything  peculiar  or  eccentric  or  unusual 
about  him?     A.   No,  sir. 

Q.   Did  you  see  him  the  day  of  his  arrest?     A.  I  did. 

Q.  Did  you  see  him  arrested  or  after  he  was  arrested?  A. 
Immediately  after. 

Q.  How  did  he  act?     A.  Acted  as  though  surprised. 

Q.  Was  he  excited  or  calm?     A.   He  didn't  appear  excited. 

Q.   He  didn't  appear  to  be  excited?     A.  No,  sir. 

Q.  After  the  killing  and  up  to  the  time  of  his  arrest  did  he 
work  at  Handy's?     A.  He  did. 

Q.  How  did  he  appear  to  act  during  those  days?  A.  The 
same  as  any  other  time,  to  the  best  of  my  knowledge. 
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Cross-examination. 

Q.  (by  Mr.  Stapleton).  Were  you  present  at  an  occasion 
when  Spencer  reached  for  a  hatchet  to  throw  at  Mr.  Clement? 
A.  No,  sir. 

Q.  You  were  not  present?     A.  No,  sir. 

Q.  Were  you  present  at  any  occasion  when  he  threw  a  hatchet 
at  Mr.  Kantor?     A.  No,  sir. 

Q.  How  was  he,  —  rather  troublesome?    A.  I  never  thought  so. 

Q.  Wasn't  he  always  in  disputes?     A.  Not  to  my  knowledge. 

Q.  You  never  noticed  that  about  him?     A.  No,  sir. 

Q.  By  the  way,  did  you  talk  over  your  evidence  that  you  were 
going  to  give  here  with  anybody?  A.  I  had  a  little  talk  with 
Mr.  Callahan. 

Q.  Did  you  have  a  talk  with  Mr.  North  way?  A.  We  talked 
together  more  or  less. 

Q.  And  you  kind  of  got  together  and  talked  over  what  you 
were  going  to  say,  did  you?     A.  No,  sir. 

Q.  Did  you  talk  it  over  with  Mr.  Kantor?     A.  No,  sir. 

Q.  Didn't  you  tell  Mr.  Kantor  that  he  had  better  come  along 
and  join  in  with  you?     A.  Did  I,  —  no,  sir. 

Q.  Didn't  you  say  you  hoped  he  would  get  stuck?  A.  Not 
that  I  know  of. 

Edward  O.  Northway  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Callahan).  Wliat  is  your  name?  A.  Edward  O. 
Northway. 

Q.  How  long  have  you  lived  in  Springfield?     A.  Eleven  years. 

Q.  Where  are  you  now  employed?     A.  H.  L.  Handy  Company. 

Q.  How  long  have  you  been  employed  there?  A.  Almost  five 
years. 

Q.  In  what  capacity  were  you  employed  there?  A.  I  am  the 
out-of-town  shipping  clerk. 

Q.  At  any  time  did  Spencer  work  there  while  you  did?  A. 
Yes. 

Q.  In  what  capacity  did  he  work  there?  A.  He  was  receiving 
clerk. 

Q.  Was  he  working  with  you  or  under  you?  A.  Well,  I  had 
no  supervision  over  him. 

Q.  In  the  course  of  your  employment  did  you  have  occasion  to 
see  him  and  meet  with  him  and  talk  with  him  from  time  to  time? 
A.  Yes,  every  day. 
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Q.  In  general,  or  how  many  times  a  day,  perhaps?  A.  Why, 
we  were  very  closely  together  there.  I  saw  him  almost  con- 
stantly. 

Q.  How  did  he  do  his  work?  A.  Satisfactorily,  #  so  far  as  I 
know. 

Q.  Did  he  appear  to  be  level-headed  or  otherwise?  A.  I 
should  consider  him  level-headed. 

Q.   Did  you  see  him  the  day  of  the  murder? 

Mr.  Callahan.  I  will  strike  that  out,  Mr.  Stapleton.  I 
should  not  have  said  that. 

Q.  Did  you  see  him  after  the  killing  of  Miss  Blackstone? 
A.  Yes. 

Q.  Did  you  see  him  after  that  time,  up  to  the  time  of  his  ar- 
rest,  at  the  factory?     A.  Yes. 

Q.  How  did  he  act  during  that  time?  A.  No  change,  so  far 
as  I  could  see. 

Q.  Did  you  ever  observe  anything  peculiar  or  eccentric  or  un- 
usual about  him?     A.  No,  sir. 

Cross-cva  m  in  ation . 

Q.  (by  Mr.  Stapleton).  Were  you  present  when  he  had 
trouble  with  Mr.  Clement?     A.   No,  sir. 

Q.  You  didn't  see  anything  of  that?     A.  No,  sir. 

Q.  After  that,  did  you  see  Spencer  after  that?  A.  After  he 
had  trouble  with  Clement? 

Q.  I  mean  after  that,  —  about  that  time?     A.  Yes. 

Q.  That  same  day?     A.   No,  sir. 

Q.  So  that  you  didn't  see  Spencer  at  all  about  that  time? 
A.   I  didn't  see  any  part  of  that;  no,  sir. 

Q.   You  didn't  see  him  in  the  egg  box?     A.  No,  sir. 

Q.  Or  when  he  went  in  or  came  out?     A.  No,  sir. 

Q.  You  were  shipping  clerk,  were  you?     A.  Yes. 

Q.   And  Spencer  was  receiving  clerk?     A.  Yes. 

Q.  You  said  his  work  was  satisfactory;  do  you  mean  satisfac- 
tory to  you?     A.  I  said  as  far  as  I  knew  it  was  satisfactory. 

Q.  You  mean  satisfactory  to  you?  A.  I  didn't  have  any 
supervision  over  him. 

Q.  So  you  don't  assume  to  say  whether  his  work  was  satisfac- 
tory to  somebody  else  or  not?  A.  I  say  so  far  as  I  know  it  was 
atisfactory;  that  is  all  I  know  about  it. 

Q.  Of  course  what  somebody  else  thought  about  it  you  don't 
know?  A.  I  don't  know  what  anybody  else  thought;  no, 
sir. 
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Q.  You  simply  mean  that  you  didn't  see  anything  the  matter 
with  him?     A.  No,  sir. 

Q.  Of  course  you  had  your  work,  —  you  were  doing  your  work 
all  day?     A.  Yes,  sir. 

Q.  Do  you  have  to  work  pretty  hard?     A.  We  think  so. 

Q.  Keeps  you  pretty  busy?     A.  Yes. 

Q.  Keeps  you  on  the  jump  pretty  well  all  day?  A.  I  don't 
jump  very  much;  no,  sir. 

Q.  Don't  have  much  time  to  be  looking  around  to  see  whether 
anybody  else  looks  peculiar  or  not?  A.  Why,  I  didn't  take  any 
notice  of  their  peculiarities;  no,  sir. 

Q.  No;  as  long  as  they  don't  bother  you,  you  don't  bother 
them?     A.  No,  sir. 

Q.  Part  of  the  time  that  Spencer  was  there  he  worked  upstairs? 
A.  Yes,  sir. 

Q.  Of  course  you  didn't  see  much  of  him  then?     A.  No,  sir. 

Q.  When  he  worked  downstairs  did  he  work  near  you?  A. 
Yes. 

Q.  He  was  taking  care  of  the  receiving  and  you  were  taking- 
care  of  the  shipping?     A.  Yes,  sir. 

Q.  You  didn't  interfere  with  his  work?     A.  No,  sir. 

Q.  And  he  didn't  interfere  with  yours?     A.  No,  sir. 

Q.  Did  you  have  any  men  under  you?  A.  Yes,  sir,  —  why, 
I  don't  know  whether  you  call  it  under  me,  —  I  have  to  have 
teamsters  to  do  my  work,  etc.,  —  people  to  help  me  load  and 
unload  stuff,  —  I  don't  do  any  unloading. 

Q.  You  have  to  keep  track  of  all  that  they  are  doing?  A.  In 
a  measure,  yes. 

Q.  You  have  to  look  after  them  to  see  what  they  were  doing? 
A.  Yes,  sir. 

Q.  You  didn't  have  to  look  after  anybody  in  Spencer's  depart- 
ment to  see  what  they  were  doing  there,  did  you?  A.  Not 
particularly. 

Dr.  Seth  A.  Lewis  —  sworn. 
Direct  Examination. 
Q.  (by  M  .   Callahan).     Your  name  is  Seth  A.  Lewis?     A. 
Yes,  sir. 

Q.  And  you  are  a  practicing  physician  and  surgeon,  Doctor? 
A.  I  am. 

Q.  In  Springfield?     A.  I  am. 

Q.  How  long  have  you  been  a  surgeon  and  physician  in 
Springfield?     A.  A  little  over  eleven  years. 


TESTIMONY   OF   DR.    SETH   A.    LEWIS.  727 

Q.  Are  you  acquainted  with  the  prisoner,  Bertram  G.  Spencer? 
A.  I  was. 

Q.  How  long  have  you  known  him?  A.  Since  the  time  that  I 
examined  him  for  the  street  railway. 

Q.  Do  you  recall  when  you  examined  him?  [Showing  paper  to 
witness.]     A.  Yes,  sir. 

Q.  "When  was  it,  please?     A.  November  21,  1906. 

Q.  For  what  position  did  you  examine  him?  A.  For  motor- 
man  on  the  street  railway.  The  Springfield  Street  Railway 
Company. 

Q.  What  did  that  examination  consist  of?  A.  It  consisted  of 
an  examination  for  his  physical  condition  and  an  examination  of 
his  special  senses  —  the  sight,  hearing  and  color  sense  —  per- 
ception. 

Q.  What  did  you  find  about  him  physically?  A.  His  physical 
condition  was  perfectly  normal. 

Q.  And  did  you  examine  his  eyes?     A.  I  did. 

Q.  For  the  purpose  of  examining  his  eyes  what  kind  of  exam- 
inat  on  did  you  make?  A.  The  patient  is  placed  20  feet  from  a 
card  bearing  what  we  call  test  type  and  is  asked  to  read  the 
type,  first  with  one  eye  and  then  with  the  opposite  eye. 

Q.  And  do  you  make  any  visual  examination  of  the  organ 
itself?     A.  Xo,  sir. 

Q.  Of  the  member  —  of  the  eye?     A.   Xo,  sir. 

Q.  Did  you  look  at  the  eye  at  all?     A.  Yes,  sir. 

Q.  Did  you  at  his  —  in  his  case?     A.  I  did. 

Q.  Did  you  see  anything  unusual  or  peculiar  about  his  eyes? 
A.  I  did  not. 

Q.  Whether  they  were  normal  or  otherwise?  A.  There  was 
nothing  abnormal  that  I  could  detect,  looking  at  them. 

Q.  And  now  you  say  you  made  a  test  of  his  hearing?     A.  I  did. 

Q.  With  what  result?  A.  His  hearing  was  perfectly  normal  in 
both  ears. 

Q.  And  you  made  also  the  color  test?     A.  I  did. 

Q.  How  is  that  done?  A.  A  bunch  of  yarn  skeins  of  different 
shades  are  placed  before  the  applicant,  and  he  is  requested  to 
select  the  different  shades  and  name  them  as  he  picks  them  up. 

Q.   And  did  he  respond  to  that  test?     A.  He  did. 

Q.  In  what  way?     A.  His  answers  were  all  accurate  and  — 

Q.  Was  the  result  positive  or  negative?  A.  The  result  was 
positive. 

Q.  Did  you  make  for  him  any  certificate  at  the  conclusion  of 
the  examination?     A.  I  did. 
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Mr.  Stapleton.     I  object  to  that,  if  your  Honor  please. 

Mr.  Callahan.  I  am  not  asking  what  it  was;  I  am  merely 
asking  the  fact. 

Mr.  Stapleton.  I  don't  see  what  difference  it  makes  whether 
he  did  or  not.  I  don't  think  you  can  fortify  a  witness'  testimony 
by  saying  that  he  made  a  certificate. 

The  Court.     Well,  I  don't  think  that  is  material. 

Mr.  Callahan.     All  right. 

Q.  Did  you  deliver  anything  to  him,  Doctor?     A.  I  did. 

Mr.  Stapleton.     I  object  to  that. 

Mr.  Callahan.  Well,  I  ask  for  the  right  to  show  what  this 
man  did,  what  he  received,  what  his  conduct  was.  It  has  been 
shown  from  A  to  Z  by  the  defendant,  every  little  thing,  from 
slapping  a  child  to  dreams. 

Mr.  Stapleton.  I  don't  object  to  your  showing  what  the 
defendant  did;  I  object  to  anything  this  man  drew  up  as  forti- 
fying his  testimony. 

Mr.  Callahan.     I  am  not  presenting  anything  of  the  kind;  I 
am  asking  if  he  delivered  him  anything. 

The  Court.     He  may  answer  yes  or  no. 

Q.  What  do  you  say?  Did  you  deliver  something  to  him  — 
A.  Yes. 

Q.  —  at  the  end  of  that  examination?     A.  Yes. 

Mr.  Callahan.  I  won't  ask  you  what  it  was,  Doctor.  That 
is  all.     You  may  inquire,  Mr.  Stapleton. 

Cross-examination. 

Q.  (by  Mr.  Stapleton).  When  did  you  examine  him,  Doc- 
tor? A.  November  21,  1906.  I  would  like  to  correct  this; 
November  2,  1906. 

Q.  Do  you  make  many  examinations  for  the  street  railway? 
A.  I  do. 

Q.  They  employ  a  great  many  men,  I  take  it?  A.  The}'  em- 
ploy a  great  many. 

Q.  And  there  are  a  great  many  applicants  on  the  waiting  list? 
A.  I  don't  know. 

Q.  You  examine  a  great  many;  whether  they  all  get  positions 
or  not  you  don't  know?     A.  No,  sir. 

Q.  How  many  should  you  say  you  examine  in  a  year?  A.  I 
think  it  would  run  about  150. 

Q.  Of  course  you  cannot  recall  the  details  of  all  those  examina- 
tions?    A.  Only  from  my  records. 

Q.  Only  from  your  records.     And  you  can't  recall  the  details 
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of  this  examination  without  referring  to  your  records?  A.  Not 
without  referring  to  the  record. 

Q.  That  is,  what  examination  you  usually  give  you  know? 
A.  Yes,  sir. 

Q.  And  you  know  from  the  fact  that  you  find  a  record  that 
you  have  examined  this  man  and  a  record  that  he  passed  —  you 
infer  that  he  successfully  passed  all  these  tests?  A.  The  record 
is  detailed. 

Q.  And  you  look  at  your  record  to  ascertain?     A.  Yes,  sir. 

Q.  Of  course  you  were  not  looking  for  any  peculiar  look  in  his 
eyes  when  you  looked  in  them?     A.  I  was  not. 

Q.  Just  what  they  looked  like  you  don't  remember,  I  take  it, 
Doctor?     A.  I  couldn't  tell  you. 

Q.  You  simply  know  that  his  sight  was  all  right?  A.  Pre- 
cisely. 

Q.  You  didn't  do  anything  to  provoke  him,  I  take  it,  during 
this  examination?     A.   Xo,  sir. 

Re-direct  Exa  m  motion . 

Q.  (by  Mr.  Callahan).  By  the  way,  Doctor,  has  your  ac- 
quaintance with  him  continued  since  that  examination?  A.  To 
a  certain  extent,  yes,  sir. 

Q.  Where  have  you  since  met  him?  A.  I  used  to  see  him  fre- 
quently at  his  place  of  employment  at  H.  L.  Handy  Company. 

George  F.  Reed  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Callahan).  What  is  your  name?  A.  George  F. 
Reed. 

Q.   Where  do  you  live,  Mr.  Reed?     A.  Springfield. 

Q,   And  how  long  have  you  lived  here?     A.  Forty-four  years. 

Q.  Do  you  hold  some  official  position  with  the  Springfield 
Street  Railway  Company?     A.  Superintendent. 

Q.   How  long  have  you  been  superintendent?     A.  Six  years. 

Q.  Some  time  in  1902  did  this  defendant,  Bertram  G.  Spencer, 
enter  your  employ?     A.  Employ  of  the  company;  yes,  sir. 

Q.  When?     A.   May  I  refer  to  the  memorandum? 

Q.  Yes.  If  you  have  any  notes  I  wish  you  would  refer  to 
them  and  make  it  as  short  as  possible.     A.  June  1,  1902. 

Q.  And  how  long  did  he  remain  in  your  employ  at  that  time? 
A.   Until  October  26,  1902. 

0-    In  what  capacity  was  he  employed?     A.   Conductor. 
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Q.  While  he  worked  for  you  at  that  time  did  he  come  under 
your  observation?     A.  Yes,  sir. 

Q.  How  frequently  did  you  see  him?     A.  Why,  nearly  every  day. 

Q.  Were  you  then  superintendent?     A.  No. 

Q.  What  was  your  position  at  that  time?  A.  Foreman  of  car 
service. 

Q.  How  did  he  perform  his  work  at  that  time,  as  to  capacity? 

Mr.  Stapleton.     Well,  if  he  knows. 

Q.  Well,  do  you  know  how  he  performed  his  work  at  that  time, 
as  to  ability?     A.  Yes,  sir.     Why,  all  right. 

Q.  Now,  did  he,  after  leaving  your  employ  on  October  26  — 
did  you  say,  in  1902?     A.  1902;  yes. 

Q.  Did  he  re-enter  the  service  of  the  company?     A.  Yes,  sir. 

Q.  When?     A.  June  3,  1903. 

Q.  In  what  capacity?     A.  Conductor. 

Q.  And  how  long  did  he  work  then?     A.  September  3,  1903. 

Q.  At  that  time  did  he  come  under  your  observation?  A.  Yes. 
.  Q.  And  how  frequently  did  you  meet  him  during  that  employ- 
ment?    A.  Why,  nearly  every  day. 

Q.  And  how  did  he  do  his  work  as  to  intelligence?     A.  All  right. 

Q.  Did  he  again  enter  the  employment  —     A.  Yes,  sir. 

Q.  —of  the  company?     When?     A.  November  2,  1906. 

Q.  And  worked  up  to  what  time?     A.  February  24,  1907. 

Q.  In  what  capacity  was  he  then  employed?     A.  Motorman. 

Q.  I  think  I  will  ask  you,  Mr.  Reed,  what  a  motorman  has  to 
do  in  performing  his  work;  what  is  required  of  him?  A.  He  is 
required  to  handle  a  controller  and  stop  and  start  the  car.  Then 
to  run  it  in  a  safe  manner. 

Q.  And  while  working  as  motorman  for  you  —  through  what 
cities  or  towns  was  he  required  to  propel  the  car,  or  to  operate 
the  car?      A.  As  I  remember,  only  Springfield. 

Q.  And  does  that  require  some  idea  of  the  mechanism  of  the 
car?     A.  Yes,  some. 

Q.  Did  you  ever  notice  anything  peculiar,  eccentric  or  unusual 
about  him,  Mr.  Reed?     A.  No,  sir. 

Q.  Mr.  Reed,  I  desire  to  ask  you  how  the  motorman  is  in- 
formed that  the  car  is  required  to  be  started?  A.  By  a  signal 
from  the  conductor. 

Q.  What  kind  of  signal?  A.  Two  bells,  ringing  of  the  bell 
twice. 

Q.  And  where  is  that  bell,  with  reference  to  where  the  motor- 
man  stands?     A.  On  a  closed  car,  in  the  front  vestibule. 
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Q.  "Where  he  stands?     A.  "Where  he  stands;  yes. 

Q.  And  are  those  signals  low-toned,  or  loud  and  clear?  A. 
They  vary. 

Q.  Is  there  some  sort  of  signal  to  warn  other  persons  on  the 
highway  of  the  approach  of  the  car?     A.  There  are. 

Q.  And  what  is  that?  A.  What  we  term  a  foot  gong,  operated 
by  the  motorman. 

Q.  And  is  that  soft  and  low,  or  loud  and  clear?  A.  Well,  same 
as  the  others;  those  vary. 

Q.  Well,  do  they  sometimes  make  a  pretty  good  noise  for  warn- 
ing purposes?     A.  Yes. 

Q.  And  in  Springfield,  do  your  cars  run  over  bridges  at  times, 
highway  bridges?     A.  Yes.     In  one  instance  they  do. 

Q.  Where  is  that?  A.  On  the  Indian  Orchard  line;  what  is 
called  Riddell's  Crossing. 

Q.  And  how  about  the  railroad  bridge  on  Plainfield  Street? 
A.  One  on  Plainfield  Street;  yes. 

Cross-exa  m  ination. 

Q.  (by  Mr.  Stapletox).  You  are  now  the  superintendent, 
Mr.   Reed?     A.  Yes,  sir. 

Q.  And  you  were  formerly  the  foreman  of  the  car  service? 
A.  Yes,  sir. 

Q.  And  your  duties  at  that  time  kept  you  in  the  office  some- 
what?    A.   Not  a  great  deal. 

Q.  Out  around?     A.   Out  around;  yes. 

Q.  Different  places.  Of  course,  you  couldn't  tell  directly  what 
each  motorman  or  conductor  was  doing,  except  what  somebody 
tdld  you?     A.   Not  all  of  the  time. 

Q.  What  Spencer  was  doing  all  of  the  time  on  the  car,  of 
course  you  don't  know?     A.  No. 

Q.  Except  as  he  came  to  your  notice?     A.  No. 

Q.  How  he  acted  all  of  the  time  that  he  was  on  these  cars,  you 
couldn't  say?     A.  I  couldn't  say,  no. 

Q.   Whether  unusual  or  peculiar  or  otherwise?     A.  No. 

Timothy  W.  Riley  —  sworn. 
Direct  Examination. 
Q.   (by   Mr.    Callahan).     What  is  your  name?     A.  Timothy 
W.  Riley. 

Q.   You  live  where?     A.  20  Sargent  Street,  Springfield. 
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Q.  How  long  have  you  lived  in  Springfield?  A.  Twenty-eight 
years. 

Q.  What  is  your  occupation?  A.  Inspector  for  the  Springfield 
Street  Railway  Company. 

Q.  How  long  have  you  been  an  inspector  for  the  Springfield 
Street  Railway  Company?     A.  Eighteen  years. 

Q.  What  are  your  duties  as  inspector?  A.  Look  after  the 
men  that  are  operating  their  cars,  performing  their  duties  at 
work. 

Q.  Looking  after  them  in  that  way  with  what  specific  purpose 
in  mind?  A.  To  see  that  they  perform  their  duties  of  conductors 
and  motormen. 

Q.  Anything  else?  A.  That  is,  in  regard  to  their  conduct  and 
actions  on  the  car. 

Q.  It  is  your  duty  to  take  note  of  all  those  things?  A.  Yes, 
sir. 

Q.  As  such  inspector,  and  in  the  performance  of  those  duties, 
did  you  observe  this  defendant  Spencer  while  he  worked  for  the 
street  railway  company?     A.  Yes,  sir. 

Q.  Did  that  performance  of  your  duties  cover  all  his  employ- 
ments there?     A.  Yes,  sir. 

Q.  Did  you  ever  notice  anything  peculiar,  unusual  or  eccentric 
about  him?     A.  No,  sir. 

Cross-examination. 

Q.  (by  Mr.  Stapleton).  How  long  have  you  been  inspector 
for  the  street  railway  company,  Mr.  Riley?  A.  About  eighteen 
years. 

Q.  Have  you  had  a  great  many  men  to  look  after  during  that 
time?     A.  Yes,  sir. 

Q.  How   many?     A.  Oh,  I   could   not  say;  had  a  good  many. 

Q.  Could  you  give  any  idea,  any  estimate?  A.  Do  I  under- 
stand you  the  different  changes  of  men? 

Q.  Take  into  consideration  all  the  changes?  A.  No,  I  could 
not. 

Q.  Four  or  five  thousand  men  should  you  think?  A.  Oh,  I 
don't  know  as  to  that. 

Q.  Did  you  ever  notice  anything  unusual,  eccentric  or  peculiar 
about  any  of  them?     A.  Why,  no,  I  don't  know  as  I  have. 

Q.  You  didn't  pay  any  particular  attention  to  Spencer's  looks 
any  more  than  to  any  of  the  others,  did  you?     A.  No,  sir. 

Q.  As  long  as  he  did  his  work  you  didn't  care  what  he  looked 
like?     A.  No,  sir. 
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Q.  How  his  eyes  looked  or  his  face,  or  anything  of  that  kind, 
why,  you  didn't  concern  yourself  with  it?     A.  No,  sir. 

Q.  As  long  as  the  company  was  getting  their  money's  worth, 
why,  that  is  all  you  bothered  about?  A.  As  long  as  he  was  per- 
forming his  duties,  that  is  all  I  had  to  do  with. 

Q.  That  is  what  I  mean;  as  long  as  the  company  got  value  for 
the  money  they  paid  him,  why,  that  is  all  you  concerned  your- 
self with?     A.  Yes,  sir. 

Q.  How  did  you  inspect  these  men,  ride  around  in  the  cars  at 
different  times?     A.  Yes,  sir. 

Q.  And  see  if  the  men  are  doing  their  duty?     A.  Yes,  sir. 

Q.  See  that  they  are  turning  in  all  the  money?  A.  No,  I 
didn't  have  anything  to  do  with  that  part  of  it. 

Q.  Of  course  there  would  be  some  days,  or  many  days,  when 
you  wouldn't  see  Spencer  at  all?  A.  Well,  there  might  be  a  day 
or  two  perhaps,  at  a  time  that  I  wouldn't  happen  to  see  him  or 
some  of  the  others. 

Q.  In  fact,  unless  you  saw  something  out  of  the  way  going  on 
your  attention  would  not  be  drawn  particularly  to  the  men? 
A.  No,  sir. 

Q.  That  is,  you  might  be  standing  where  the  cars  would  pass, 
or  where  would  be  a  good  point  of  observation,  and  if  anything 
went  wrong,  why,  you  would  attend  to  it  immediately?  A.  Yes, 
sir. 

Q.  If  you  didn't  see  there  was  any  trouble  with  the  men,  why, 
you  didn't  bother  looking  at  the  men  as  they  went  by?  A.  No, 
sir. 

Sidney  H.  Sayles  —  sworn. 

Direct  Examination. 

Q.  (by  Mr.  Callahan).  What  is  your  name?  A.  Sidney  H. 
Sayles. 

Q.  Where  do  you  live?     A.   18  Sargent  Street,  Springfield. 

Q.  How  long  have  you  lived  in  Springfield?  A.  About  eight- 
een years. 

Q.  What  is  your  occupation?  A.  Inspector  for  the  street 
railway. 

Q.  For  which  street  railway?     A.  Springfield. 

Q.  How  long  have  you  been  an  inspector  for  it?  A.  I  have 
been  an  inspector  and  chief  conductor  for  about  thirteen  years. 

Q.  What  are  your  duties  as  inspector?  A.  Looking  after  the 
conductors  and  motormen  to  see  that  they  do  their  duties. 

Q.   And   in   performing   that   duty   what   do   you   have   to   do? 
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A.  Have  to  watch  their  actions  on  the  cars,  see  that  they  do  their 
work  properly. 

Q.  Have  you  had  to  take  any  account  of  their  habits  outside 
of  employment  hours?     A.  Not  very  much. 

Q.  Have  you  to  any  extent?     A.  No,  sir. 

Q.  Did  you  serve  the  company  as  inspector  when  the  defend- 
ant, Bertram  G.  Spencer,  worked  there?     A.  Yes,  sir. 

Q.  Does  that  cover  all  his  employments  by  the  company?  A.  I 
was  chief  conductor  while  he  was  there  two  different  occasions. 

Q.  What  was  his  position  at  that  time?  A.  Was  a  conductor 
on  the  trolley  car. 

Q.  Was  he  directly  under  your  captaincy  at  that  time?  A. 
Yes,  sir. 

Q.  Did  you  become  acquainted  with  him?     A.  Yes,  sir. 

Q.  Did  you  meet  him  from  time  to  time?     A.  I  did. 

Q.  How  frequently?     A.  Every  day,  I  think. 

Q.  How  often  every  day,  Mr.  Sayles?  A.  Well,  sometimes 
three  or  four  times. 

Q.  And  at  those  meetings  did  you  converse  with  him?  A.  Yes, 
sir. 

Q.  Did  you  ever  notice  anything  peculiar,  unusual  or  eccentric 
about  him?     A.  No,  sir. 

Cross-examination. 

Q.  (by  Mr.  Stapleton).  You  kept  track  of  the  conductors 
and  motormen?     A.  Yes. 

Q.  Did  you  look  after  them  to  see  whether  they  turned  in  all 
the  money  they  got?     A.  Well,  sometimes. 

Q.  You  never  caught  Spencer  taking  anything?     A.  No,  sir. 

Q.  Of  course,  I  take  it,  you  were  looking  out  to  see  whether  he 
did  his  work?     A.  Yes. 

Q.  You  were  not  looking  around  to  see  what  his  face  looked 
like?     A.  No;  I  wasn't  looking  at  his  face  particularly,  I  guess. 

Q.  Of  course  you  didn't  care  whether  he  was  unusual  or  other- 
wise, as  long  as  he  did  his  work?  A.  I  don't  know,  —  I  expected 
he  would  be  usual,  perhaps. 

Q.  Yes,  but  you  didn't  care  whether  he  looked  peculiar  or 
didn't  if  he  did  his  work  right?  A.  I  expected  he  would  do  his 
work  right,  that  is  what  I  should  look  out  for. 

Q.  Yes,  I  say  if  he  did  that  you  didn't  care  whether  he  looked 
peculiar  or  not?     A.  No,  I  don't  know  as  I  did. 

Q.  And  you  didn't  particularly  notice?  A.  Yes.  I  looked  af- 
ter him  pretty  nearly  every  day. 
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Q.  How  long  were  you  inspector?  A.  Well,  about  four  or  five 
years. 

Q.  Did  you  have  a  great  many  men  under  you  to  look  after 
during  that  time?     A.  Quite  a  few. 

Q.  Taking  into  consideration  the  number  of  changes,  how 
many  men,  all  told,  should  you  say  you  had  to  look  after?  A.  I 
should  think  perhaps  a  thousand  in  the  last  four  or  five  years. 

Q.  Did  you  ride  around  on  the  cars  doing  that?  A.  Most  of 
the  time. 

Q.  You  would  stay  part  of  one  trip  with  one  man?     A.  Yes. 

Q.  And  part  of  another  trip  with  another  man?     A.  Yes. 

Q.  How  many  times  you  rode  with  Spencer  you  couldn't  tell? 
A.  No,  sir;  I  couldn't  tell. 

Q.  Was  he  a  motorman  while  you  were  inspector?  A.  Yes,  he 
was  a  motorman  while  I  was  inspector. 

Q.  Of  course  what  was  going  on  at  some  other  end  of  the  line 
while  you  were  on  one  car  you  didn't  know?     A.  No,  sir. 

Q.  You  never  had  any  trouble  with  Spencer?     A.  No,  sir. 

Q.   Never  had  any  disputes  with  him  at  all?     A.  No,  sir. 

Q.  He  never  appeared  excited  while  you  were  talking  with 
him,  I  take  it?     A.  No,  sir. 

Q.  Did  he  appear  to  be  a  somewhat  nervous  fellow?  A.  Not 
that  I  ever  noticed. 

Re-direct  Exa  m  ination . 
Q.   (by  Mr.  Callahan).     My  friend  asked  you  if  you  would 
care  how  he  looked  as  long  as  he  did  his  work  well.     Did  he  ever 
look  to  you  at  any  time  like  a  wild  bull?     A.  No,  sir. 

Everett  L.  Putnam — sworn. 

Direct  Exa m  in ation . 

Q.  (by  Mr.  Callahan).  What  is  your  name?  A.  Everett  L. 
Putnam. 

Q.  Where  do  you  live,  Mr.  Putnam?     A.  Springfield. 

Q.   How  long  have  you  lived  here?     A.  Fourteen  years. 

Q.  What  is  your  occupation?  A.  Starter  for  the  Springfield 
Street  Railway. 

Q.  Will  you  explain  what  that  position  is,  —  starter?  A.  Well, 
to  put  out  the  cars  in  the  morning  and  sign  the  men  for  the  runs 
the  next  day,  —  look  after  the  running  of  the  cars  through  the 
daytime. 

Q.  And  in  the  performance  of  those  duties  did  you  come  into 
personal  contact  with  the  men?     A.  Yes,  sir. 
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Q.  With  all  who  worked  that  day?     A.  What  say? 

Q.  Do  you  know  the  prisoner?    A.  Yes,  sir;  about  eight  years. 

Q.  Were  you  at  any  time  starter  for  the  Springfield  Railway 
Company  when  he  worked  there?     A.  Yes,  sir. 

Q.  When  was  that?  A.  The  first  time  he  worked  there  was  in 
1902. 

Q  Did  you  occupy  that  same  post  during  the  other  employ- 
ments? A.  Well,  not  at  that  time;  I  was  night  starter  then, 
working  nights. 

Q.  As  such  night  starter  did  you  frequently  encounter  him? 
A.  Yes,  sir. 

Q.  And  afterwards  were  you  starter  when  he  worked  as  con- 
ductor?    A.  Yes,  sir. 

Q.  As  such  night  starter  did  you  frequently  encounter  him? 
A.  Yes,  sir. 

Q.  And  afterwards  were  you  starter  when  he  worked  for  the 
company?     A.  Yes,  sir. 

Q.  Under  how  many  different  employments?  A.  Well,  he  was 
there  in  1903,  and  then  he  was  there  again  in  1906,  I  believe. 

Q.  In  what  capacities  did  he  work  during  those  three  employ- 
ments you  mentioned?  A.  Well,  conductor  the  first  and  second 
time  he  was  there.     The  third  time  he  was  motorman. 

Q.  In  the  course  of  your  meetings  with  him  did  you  have  occa- 
sion to  talk  with  him?     A.  Yes. 

Q.  Did  you  ever  notice,  Mr.  Putnam,  anything  peculiar,  un- 
usual or  eccentric  about  him  during  the  time  that  you  acted  as 
starter?     A.  No,  sir;  I  never  did. 

Cross-examination . 

Q.  (by  Mr.  Stapleton).  You  never  had  any  trouble  with 
him,  I  take  it?     A.  No,  sir. 

Q.  None  whatever?     A.  No,  none  whatever. 

Q.  Of  course  there  are  a  good  many  conductors  and  motormen 
there?     A.  Yes,  sir. 

Q.  And  you  got  out  the  cars  for  them  mornings?  A.  I  do  now, 
yes,  sir. 

Q.  Did  you  at  that  time?     A.  I  did  not;  no,  sir. 

Q.  What  did  you  do  then?  A.  I  was  working  nights.  I 
didn't  go  on  until  12  o'clock  at  noon  — 

Q.  You  came  on  at  12  o'clock?  A.  At  12  o'clock  noon,  and  I 
had  off  from  3  o'clock  to  5  o'clock,  and  then  came  on  again  and 
worked  until  12  o'clock  at  night. 
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Q.  "Where  did  you  work?     A.   Carew  Street. 

Q.  The  ear  station?     A.  Yes. 

Q.  In  the  sheds?     A.  Xo,  on  the  corner. 

Q.  "Where  all  the  tracks  come  together,  that  travel  through 
there?     A.  Yes,  sir. 

Q.  You  are  the  man  that  stands  out  there  and  turns  the 
switch  and  starts  the  different  cars?     A.  Yes,  sir. 

Q.  I  take  it  you  are  pretty  busy  out  there?  A.  Some  hours  it 
is  busy,  yes. 

Q.  A  good  many  cars  go  by  there?     A.  Yes,  sir. 

Q.  A  good  many  people  bothering  to  ask  you  different  ques- 
tions?    A.  Oh,  yes, — all  questions. 

Q.  All  the  time?     A.  Yes. 

Q.  So  that  you  don't  have  much  time  to  look  around  to  look 
after  the  conductors  and  motormen,  do  you?  A.  Well,  I  have  to 
look  after  them. 

Q.  To  see  that  they  do  their  work?     A.  Yes. 

Q.  You  don't  have  to  look  out  for  them  to  find  out  whether 
they  look  unusual  or  not?  A.  Not  specially  that  one  thing,  that 
I  know  of. 

Q.  You  didn't  put  out  the  cars,  —  that  was  no  part  of  your 
duty  while  Spencer  was  there,  I  take  it?  A.  Not  the  first  and 
second  times  he  was  there. 

Q.  "Was  it  the  last  time?  A.  The  last  time  I  was  working- 
days. 

Q.  I  take  it  while  you  were  putting  out  those  cars  you  were  a 
pretty  busy  man?     A.  Pretty  busy. 

Q.   Pretty  busy  while  that  was  going  on?     A.  Yes. 

Q.  And  it  is  quite  a  job  to  attend  to  getting  them  all  off  and 
getting  them  all  right  without  any  trouble  or  accident?  A.  Why, 
yes. 

Q.  And  it  takes  all  your  attention  when  you  are  doing  your 
duty  to  do  it  properly?     A.  Sure. 

Q.  So  you  don't  have  much  time  in  looking  around  after  the 
conductors  and  motormen  then?  A.  I  have  to  look  after  them. 
That  is,  if  they  don't  show  up  or  anything. 

Q.  Yes,  if  they  don't  show  up  for  work  it  is  for  you  to  try  to 
find  out  what  the  matter  is?     A.   Certainly. 

Q.  But  when  they  get  on  their  cars,  and  start  out  with  their 
cars,  you  don't  bother  to  look  at  their  faces  to  see  what  their 
facial  expression  is,  I  take  it?     A.   Xo,  sir. 
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Michael  J.  Gilhooley  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Callahan).  What  is  your  name?  A.  Michael 
J.  Gilhooley. 

Q.  Where  do  you  live,  Mr.  Gilhooley?  A.  26  Bancroft  Street, 
Springfield. 

Q.  What  is  your  present  occupation?     A.  Letter  carrier. 

Q.  At  one  time  were  you  in  the  employ  of  the  Springfield 
Street  Railway  Company?  A.  I  was;  conductor  one  time,  motor- 
man  another  time. 

Q.  For  how  many  years  did  you  work  for  that  company? 
A.  Oh,  about  twelve  years. 

Q.  While  working  for  the  company  did  you  become  acquainted 
with  the  prisoner?     A.  I  did. 

Q.  How  great  was  your  acquaintance?  A.  Well,  I  knew  him 
to  converse  with  him  around  the  car  barns  —  anywhere  I  hap- 
pened to  meet  him  on  the  street. 

Q.  And  how  frequently  would  you  meet  him  to  converse  with 
him?     A.  Nearly  every  day  while  we  were  working. 

Q.  And  sometimes  when  you  were  off  duty  were  you  and  he 
together?     A.  No,  sir. 

Q.  On  the  night  of  August  6,  1908,  on  what  line  were  you 
working?     A.  King  Street. 

Q.  Did  something  occur  that  night  in  which  you  took  a  promi- 
nent part?     A.  There  did. 

Q.  What  kind  of  night  was  it?  A.  Well,  it  was  a  kind  of  a 
rainy  night;  it  rained  a  little  bit,  not  much. 

Q.  Where  did  this  affair  occur?  A.  At  the  end  of  the  King 
Street  line. 

Q.  State  the  circumstances.  A.  Well,  I  was  motorman  of  the 
car  that  night  — 

Q.  You  were  what?  A.  Motorman  of  the  car  that  night,  and 
we  got  to  the  end  of  the  line;  I  got  off  the  car  and  started  over 
toward  the  fence.     It  is  — 

Q.  By  the  way,  if  you  will  pardon  the  interruption  at  this 
point,  that  is  the  end  there  of  the  King  Street  line,  is  it?  A.  Yes, 
sir. 

Q.  At  what  street  does  the  line  end?     A.  Why,  Alden  Street. 

Q.  And  is  Alden  Street  at  that  point  built  up  very  much? 
A.  No;  it  ends  right  there. 

Q.  And  on  the  other  side  of  Alden  Street  are  there  trees? 
A.  On. the  left-hand  side  there  is  a  high  fence;  the  right-hand 
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side  is  a  shed  —  coal  office  —  no,  ice  office,  I  think  it  is  —  and 
the  railroad  tracks  in  the  front.  On  the  other  side  of  the  railroad 
tracks  is  the  training  school  grounds. 

Q.  And  is  there  some  kind  of  institution  of  learning  —  A. 
The  training  school. 

Q.  Are  there  woods  about  the  training  school?     A.  There  is. 

Q.  Nov  if  you  will  take  up  the  story  at  the  point  I  interrupted 
you.  A.  I  started  over  towards  the  fence;  it  is  about  —  about 
opposite  the  end  of  the  tracks,  I  should  say  about  15  or  20  feet. 
And  just  as  I  got  to  the  corner  of  the  fence  this  man  put  the  gun 
in  my  face.     He  was  masked.     And  he  demanded  my  money. 

Q.  And  in  reply  to  that  what  did  you  say?  A.  Well  — 
[Pausing.] 

Q.  Tell  us  what  you  said,  Mr.  Gilhooley.  A.  Well,  tell  him  to 
go  to  hell,  or  something  to  that  effect. 

Q.  What  did  he  do?  What  followed?  A.  He  told  me  to 
throw  up  my  hands.  I  put  them  up.  He  said,  "  Give  me  the 
money  or  I  will  shoot."  I  repeated  something  to  that  effect  that 
I  said  before. 

Q.  Suggesting  that  journey  again?  A.  Something  like  that. 
And  he  pulled  the  trigger.  The  gun  was  then  at  my  head  when 
he  pulled  the  trigger,  but  it  didn't  go  off,  so  I  started  to  walk 
back  towards  the  car,  and  in  the  meantime  he  kept  pulling  it, 
but  it  didn't  seem  to  work,  so  I  suppose  he  kept  lowering 
his  aim  at  that  time,  fussing  around  trying  to  make  the 
revolver  go. 

Mr.  Stapletox.     I  ask  that  that  — 

Mr.  Callahan.  My  friend  objects  to  any  suppositions  that 
may  have  occurred  to  you  at  that  time.  I  agree  that  may  go 
out. 

The  Witness.  I  kept  walking  towards  the  car;  I  was  prob- 
ably about  10  feet  from  it  when  the  revolver  went  off,  went 
through  my  thigh.  Passed  through  and  went  into  the  car  —  the 
bullet  did.  Then  I  stopped  and  went  back  to  get  him  and  he 
walked  from  back  of  the  fence  out  to  meet  me. 

Q.  The  masked  man  did?  A.  Yes,  sir.  So  then  he  made  me 
keep  my  hands  up  and  he  felt  of  my  pockets  on  the  outside.  I 
didn't  have  anything  in  them.  That  was  the  coat  pockets.  So 
then  I  said  something  to  this  effect  to  him  —  I  said,  "  You  got 
the  wrong  man  this  time,"  thinking  that  he  wanted  the  con- 
duct or.  And  I  started  to  lower  one  of  my  hands,  if  I  remember 
right,  and  he  took  a  step  back  and  he  kept  the  gun  to  my  head 
all  the  time,  and  he  told  me  to  keep  my  hands  up  or  he  would 
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finish  me.  So  I  kept  them  up  then  and  he  demanded  me  to  hand 
over  what  I  had.  I  only  had  a  pocketbook  in  my  inside  pocket 
with  about  90  cents,  I  think,  and  a  ring.  So  I  handed  him  over 
the  pocketbook  and  he  kept  back  out  of  my  reach.  So  he  took 
the  pocketbook  and  opened  it  with  one  hand  and  kept  the  gun  on 
me  all  the  time,  looked  in  the  pocketbook,  then  he  walked  —  at 
that  time  then  the  conductor  come  out  of  the  store;  he  heard  the 
shot  — 

Q.  Came  out  of  what?  A.  He  heard  the  shot  and  he  came  out 
of  the  store.  So  I  glanced  back  and  I  see  him  coming  and  I  hol- 
lered to  him  not  to  come  over,  that  I  was  shot.  So  he  turned 
around  and  run  down  the  street,  and  the  masked  man  backed  up 
then  until  he  got  to  the  fence  and  disappeared. 

Q.  Did  I  understand  you  to  say  that  he  felt  of  your  pockets? 
A.  Felt  of  my  pockets  on  the  outside. 

Q.  Some  time,  about  a  year  after  that,  did  you  meet  the  de- 
fendant and  have  a  talk  with  him  about  this  affair?     A.  I  did. 

Q.  State  where  you  met  him.  A.  I  was  down  street  one  night; 
if  I  remember  right,  I  went  to  a  moving  picture,  and  Mr.  At- 
wood,  this  conductor  that  was  with  me  on  the  night  I  got  shot, 
was  with  me  that  night.  And  we  boarded  a  car  about  Worthing- 
ton  Street,  rode  up  to  the  north  end,  and  at  the  Arch,  I  think  it 
was,  he  boarded  the  car,  Spencer  boarded  the  car.  And  we  were 
sitting  in  the  corner  of  the  car  and  he  sat  aside  of  us.  So  I  shook 
hands  with  him,  because  I  hadn't  seen  him  in  quite  a  while,  to 
my  knowledge,  and  I  made  Mr.  Atwood  acquainted  with  him. 
So  then  he  asked  me  a  few  questions  about  the  shooting  affair. 

Q.  Have  you  got  some  kind  of  watch  charm  on  you?  A.  No, 
I  haven't.    I  have  got  the  bullet,  though. 

Q.  Well,  let  me  see  that.     A.  [Witness  produces  bullet.] 

Q.  Were  you  then  carrying  this  bullet  as  a  watch  charm? 
A.  I  was. 

Q.  Did  he  say  anything  about  it  as  a  charm?     A.  He  looked 

at  it. 

Q.  And  what  did  he  say?  A.  He  said,  "How  would  you  like 
to  get  the  fellow  that  done  that?" 

Q.  Well,  I  suppose  your  answer  ought  to  go  in.  What  did  you 
say?     A.  I  said,  "Yes,  I  would  like  to  get  my  hands  on  him." 

Q.  And  this  is  the  bullet  that  went  through  your  thigh,  is  it? 
A.  Yes,  sir. 

Q.  Now,  aside  from  that  experience  that  you  had  with  the 
masked  man,  did  you  ever  notice  anything  peculiar,  unusual  or 
eccentric  about  Spencer?     A.  No,  sir,  I  did  not. 
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Cross-e.va  m  in  at  ion . 
Q.   (by  Mr.  Stapletox).     Did  you  see  him  often  after  that? 
A.  Xo,  sir,  to  my  knowledge,  after  that  I  did  not. 

Q.  Did  you  ever  go  to  a  show  with  him?     A.  Xo,  sir. 
Q.  Did  you  know  him  well  before  this  shooting?     A.  I  did. 
Q.  And  you  used  to  see  him  often?     A.  Well,  yes.     See  him 
often. 

Q.   And  after  the  shooting,  why,  you  were  wearing  this  charm 
you  have  here?     A.  I  was. 

Q.   And  he  remarked  about  that?     A.  He  did. 

Q.  Did  he  remark  something  about  its  being  a  gruesome  sort 
of  charm?     A.  Well,  I  can't  get  you  on  that. 

Q.  He  said  that  —  said  to  you  that  you  would  like  to  get  the 
man  that  did  it?     A.  Something  to  that  effect. 

Q.  And  you  said  you  would  like  to  get  him?     A.   I  did. 

Q    And  you  would?     A.   I  would. 

Q.  I  say,  you  would  like  to  get  him?  A.  Why,  sure,  I 
would. 

Q.  You  entertain  the  same  feeling  of  hostility  now  that  you 
did  then?     A.   Xo,  I  don't. 

Q.  You  do  not?  A.  Well,  no,  I  cannot  say  —  I  cannot  say 
anything  on  that. 

Q.  Well,  is  it  so,  or  isn't  it?  A.  Well  [witness  hesitates]  — 
put  that  question  again. 

Q.   Do  you  bear  him  any  feeling  of  ill  will  now?     A.  Xo. 

Q.  That  is,  at  that  time  you  would  like  to  get  the  man,  but 
now  you  don't  care?     A.  That's  it,  exactly. 

Q.  How  long  ago  was  this,  Mr.  Gilhooley,  that  you  were  shot 
through  the  thigh?  A.  Well,  it  was  August  6,  1899  —  1999,  I 
think  it  was. 

Q.   1909,  you  mean  Mr.  Gilhooley?     A.   Yes,  that's  it. 

Q.  And  you  had  seen  Spencer  often  before  that?     A.   I  had; 

. 

Q.  You  knew  him  pretty  well?     A.  I  did. 

Q.  Before  1909  he  had  worked  on  the  street  railway  there 
three  different  times?  A.  Well,  I  can't  say  the  number  of  times 
he  worked  on  there. 

Q.  You  knew  he  had  worked  on  there?  A.  I  know  he  had 
worked  on  there  different  times. 

Q.  So  that  he  was  pretty  well  known  to  the  conductors  and 
rnotormen,  wasn't  he?     A.   He  was. 

Q.   And  after  he  had  got  through  working  there  he  boarded  or 
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roomed  down  there  in  the  same  street  where  a  great  many  of  the 
conductors  and  motormen  did?     A.  I  can't  tell  you  that. 

Q.  While  he  worked  on  the  railroad  he  boarded  and  roomed 
down  there?     A.  I  don't  know  that. 

Q.  You  don't  know  that?  He  used  to  go  around  the  sheds 
there  and  talk  to  the  motormen  and  conductors  after  he  got 
through;  do  you  know  as  to  that?  A.  I  don't  say  after  he  got 
through.     I  can't  say  anything  about  that. 

Q.  Can't  say  in  regard  to  that?  A.  Whether  it  was  before  or 
after;  but  I  know  different  times  he  has  been  around  there, 
waiting  for  our  cars,  and  so  forth. 

Q.  Did  you  recognize  his  voice  when  he  was  demanding  your 
money?     A.  No. 

Q.  You  didn't  recognize  his  voice  at  all?     A.  No,  sir. 

Q.  The  only  time  you  saw  him  after  this  affair  was  the  time 
that  he  made  the  remark  about  the  bullet  you  had?     A.  Yes,  sir. 

Q.  Who  was  the  conductor  that  was  on  the  car  at  that  time? 
A.  Mr.  Atwood. 

Q.  And  you  were  the  motorman?     A.  Yes,  sir. 

Q.  Did  he  ride  along  with  you  to  the  end  of  the  line?  A.  Not 
that  I  know  of. 

Q.  Where  did  this  conversation  take  place?  A.  Which  con- 
versation? 

Q.  That  you  have  given  us  in  regard  to  the  —  A.  On  Main 
Street.     On  the  car.     We  wasn't  working. 

Q.  And  did  you  ride  along  with  him  for  some  way,  on  the  car? 
A.  We  rode  from  the  depot  up  to  Seventh  Street,  I  think  it 
was. 

Q.  Chatting  friendly  all  the  way?     A.  Yes. 

Q.  All  that  was  said,  of  course,  you  don't  remember?  A.  No, 
I  can't  say  I  remember  everything. 

Q.  You  didn't  think  he  acted  peculiar  that  day?     A.  No,  sir. 

Q.  If  you  had  known  that  he  was  the  man  that  shot  you,  it 
might  have  occurred  to  you  that  it  was  peculiar?  A.  Peculiar 
this  way,  —  that  I  thought  he  had  lots  of  cheek. 

Q.  So  that  it  would  have  been  peculiar?     A.  That  way,  yes. 

Re-direct  Examination. 
Q.   (by  Mr.  Callahan).     Just  one  minute.     You  stated  in  di- 
rect examination  that  this  robbery  occurred  August  6,  1908,  and 
in    cross-examination    you    said    it    was    August    6,    1909.     A.  I 
didn't  state  the  year,  did  I? 
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Q.  Will  you  kindly  state  when  it  was?  For  example,  was  it 
three  years  ago  this  summer,  this  past  summer,  or  two  years 
ago  this  past  summer?  A.  Well,  let  me  think.  It  was  in 
1908. 

The  Court.     The  officers  may  be  sworn. 

The  officers  were  sworn  to  take  charge  of  the  jury  and  the 
court  at  5.07  adjourned  to  Thursday  morning,  November  23, 
1911,  at  9.30. 
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TENTH   DAY. 

Thursday,  November  23,  1911. 

The  court  came  in  at  9.35.  The  jury  was  polled  and  the 
prisoner  responded  to  the  calling  of  his  name. 

Mr.  Stapleton.  There  may  be  some  new  witnesses  in  this 
morning,  your  Honor,  that  have  not  been  warned. 

The  Court.  If  there  are  any  witnesses  in  the  court  room 
who  have  not  yet  testified  who  have  not  been  excused  or  ex- 
cepted from  the  order,  they  ought  to  retire  until  after  they 
have  testified. 

Dr.  Joseph  N.  Boyer  —  sworn. 

Direct  Examination. 

Q.  (by  Mr.  Callahan).  What  is  your  name?  A.  Joseph  N. 
Boyer. 

Q.  You  are  the  city  physician  of  Springfield,  Doctor?  A.  Yes, 
sir. 

Q.  Were  you  some  time  after  the  prisoner's  arrest  called  to  the 
police  station?     A.  I  was 

Qk  By  whom?     A.  By  Captain  Boyle. 

Q.  Did  you  treat  the  prisoner?     A.  I  did. 

Q.  Will  you  please  state  in  what  condition  you  found  him? 
A.  I  was  called  to  treat  him  for  a  severe  headache,  and  he 
had  his  hands  to  his  head  and  complaining  of  a  severe  head- 
ache. 

Q.  Did  you  prescribe  for  him?     A.  I  did. 

Q.  What?  A.  I  ordered  30  grains  of  bromide  every  four 
hours. 

Q.  Did  you  see  him  again  after  that?     A.  Yes 

Q.  When?  A.  I  saw  him  about  11  o'clock,  — the  first  time  I 
saw  him  was  about  7  o'clock  in  the  evening,  and  the  next  time  at 
11  o'clock  in  the  same  evening. 

Q.  What  date  did  you  see  him  first?  A.  April  5,  the  day  of 
his  arrest. 

Q.  Did  you  talk  with  him  at  the  time  you  visited  him?  A. 
Yes,  I  did. 

Q.  On  both  occasions?     A.  Yes. 
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Q.  Doctor,  did  you  notice  anything  peculiar  or  eccentric 
about  this  man?     A.  I  did  not. 

Mr.  Callahan.     You  may  inquire,  Mr.  Stapleton. 
Mr.  Stapleton.     I  have  nothing. 

Fred  W.  Garipay  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Callahan).  What  is  your  name?  A.  Fred  W. 
Garipay. 

Q.  What  is  your  occupation?     A.  Patrolman. 

Q.  Of  what  force?     A.  Springfield. 

Q.  How  long  have  you  been  patrolman,  Mr.  Garipay?  A.  I 
was  appointed  in  1905. 

Q.   Did  you  at  any  time  know  the  prisoner?     A.  I  did. 

Q.  When?  A.  I  think  it  was  1902  and  1903  that  I  worked 
with  him. 

Q.  Where  were  you  then  employed?  A.  Springfield  Street 
Railway. 

Q.  In  what  capacity?     A.  As  a  motorman. 

Q.  In  what  capacity  was  he  employed  there  then?  A.  As  a 
conductor. 

Q.  Did  you  meet  him  and  converse  with  him?  A.  I  run  with 
him  at  different  times. 

Q.  Did  you  become  well  acquainted  with  him?  A.  Well 
about  the  same  as  other  conductors  that  I  had  worked  with. 

Q.  How  did  he  do  his  work,  Mr.  Garipay?     A.  First  rate. 

Q.  Did  you  ever  observe  anything  peculiar,  eccentric  or  un- 
usual about  him?     A.   I  have  not. 

Cross-exami n  at  ion . 

Q.  (by  Mr.  Stapleton).  How  long  have  you  been  a  police- 
man, Mr.  Garipay?     A.  I  was  appointed  in  1905,  — July  13,  1905. 

Q.  And  since  that  time  you  have  been  on  duty  patrolling  in 
different  parts  of  the  city?  A.  Different  parts  of  the  city.  I 
was  on  reserve  for  a  little  while,  and  then  I  was  appointed  on 
permanent  in  1907. 

Q.  Of  course  you  ran  with  a  good  many  conductors  at  different 
times?     A.  I  have. 

Q.  And  noticed  a  great  many  of  them,  more  or  less?  A.  I 
guess  I  have  noticed  them  all,  that  I  run  with. 

Q.  You  didn't  pay  any  more  attention  to  Spencer  than  you  did 
to  any  of  the  others?     A.   1  did  not. 


746  TRIAL  OF  BERTRAM  G.  SPENCER. 

William  F.  Goldrick  —  sworn. 
Direct  Exami?iation. 

Q.  (by  Mr.  Callahan).  What  is  your  name?  A.  William  F. 
Goldrick. 

Q.  You  are  a  police  officer  of  the  police  force  in  Springfield? 
A.  Yes,  sir. 

Q.  Were  you  at  any  time  acquainted  with  the  prisoner?  A.  I 
was. 

Q.  When?     A.  I  knew  him  since  1902. 

Q.  Where  were  you  then  employed?  A.  Springfield  Street 
Railway. 

Q.  WThere  was  he  employed  at  that  time?  A.  Springfield 
Street  Railway. 

Q.  In  what  capacity  were  you  employed?     A.  Conductor. 

Q.  In  what  capacity  was  he  employed?     A.  Conductor. 

Q.  Did  you  meet  him  frequently?     A.  I  did. 

Q.  How  frequently?  A.  Well,  as  to  the  frequency  of  our  meet- 
ings I  couldn't  say,  but  pretty  near  every  day. 

Q.  As  to  daily,  or  otherwise?  A.  Pretty  near  every  day,  I 
met  him  some  part  of  the  day. 

Q.  Where  did  you  and  he  board  at  the  time?  A.  83  Carew 
Street. 

Q.  At  whose  house?     A.  Mrs.  Walters'. 

Q.  Mrs.  Bessie  Walters'?     A.  Yes,  sir. 

Q.  How  long  did  you  and  he  board  there  together?  A.  Be- 
tween four  and  six  years.  I  was  boarding  there  when  he  came, 
and  I  am  boarding  there  yet. 

Q.  You  were  boarding  there  when  he  came?     A.  Yes,  sir. 

Q.  So  you  boarded  there  all  the  time  that  he  was  there?  A. 
Yes,  sir. 

Q.  Did  you  meet  him  also  mornings?     A.  Frequently. 

Q.  Did  you  meet  him  in  the  evening  at  times?  A.  Yes, 
sir. 

Q.  Did  you  become  well  acquainted  with  him?  A.  Well,  not 
very  intimately  acquainted,  no  more  than  any  other  man  at  the 
table. 

Q.  I  do  not  mean  intimate;  did  you  become  well  acquainted 
with  him?     A.  Yes. 

Q.  Did  you  ever  observe  anything  peculiar,  unusual  or  eccen- 
tric about  him?     A.  No,  sir. 
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Cross-examination. 

Q.  (by  Mr.  Stapleton).  Mrs.  Wyman  lived  there  at  that 
time,  did  she?     A.  Part  of  the  time. 

Q.  And  Mr.  Wyman?     A.  Yes,  sir. 

Q.  And  you  were  not  present  when  Spencer  threw  a  piece  of 
steak  across  the  table  there,  were  you?     A.   No,  sir. 

Q.  Did  he  have  a  hammock  out  there  on  the  piazza?  A.  I 
never  saw  any. 

Q.  You  never  saw  the  hammock  there?     A.  No,  sir. 

Q.  Didn't  know  that  he  had  a  hammock?     A.  No,  sir. 

Q.  Did  he  play  the  piano  while  you  were  there?     A.  Yes,  sir. 

Q.  Was  there  any  trouble  over  his  playing  the  piano?  A.  Not 
that  I  know  of. 

Q.  What  were  you  doing  while  he  was  boarding  there,  what 
was  your  occupation?  A.  I  was  working  on  the  street  cars  as 
conductor;  a  part  of  the  time  I  was  on  the  police  force. 

Q.  You  were  not  intimately  acquainted  with  him?  A.  No,  not 
any  more  than  any  of  the  other  boarders. 

Q.  Just  the  same  as  anybody  else  that  was  boarding  there? 
A.  Yes,  sir. 

Thomas  B.  Drixax  —  sivom. 

Direct  Examination. 

Q.  (by  Mr.  Callahan).  What  is  your  name?  A.  Thomas  B. 
Drinan. 

Q.  You  are  a  patrolman  on  the  Springfield  city  force?  A.  Yes, 
sir,  Springfield. 

Q.  At  some  time  were  you  acquainted  with  the  prisoner? 
A.  Yes,  sir,  when  we  worked  on  the  street  railway  together. 

Q.  When  was  that?  A.  I  think  I  went  on  in  1901,  and  about 
a  year  or  year  and  a  half  after  I  think  Mr.  Spencer  came. 

Q.  How  frequently  did  you  see  him  while  you  were  in  the  em- 
ploy of  the  street  railway  company?  A.  That  was  every  day, 
mostly  every  day  at  that  time  for  perhaps  a  period  of  six  months 
or  a  year. 

Q.  Did  you  learn  to  become  well  acquainted  with  him?  A. 
Yes,  sir,  I  was  in  touch  with  him  most  every  day. 

Q.  Where  did  you  live  at  that  time?     A.  409  Chestnut  Street. 

Q.  Did  you  ever  see  him  at  your  home?  A.  Never  did,  no, 
sir. 

Q.  Did  he  ever  visit  you?     A.  Not  that  I  know  of. 

Q.  On  your  porch?  A.  Not  that  I  know  of;  I  wasn't  there  at 
the  time. 
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Q.  Oh,  you  don't  know  that  of  your  own  knowledge?     A.  No. 
Q.  Well,  now,   Mr.   Drinan,  have  you  met  him  from  time  to 
time   since   you   joined    the    police   force?     A.    No,    sir,    I    have 
not. 

Q.  In  your  observation  of  him  what  do  you  say  as  to  whether 
he  had  any  peculiarities,  any  eccentricities?  A.  No,  sir,  I  no- 
ticed none. 

Cross-examination. 

Q.  (by  Mr.  Stapleton).  You  haven't  seen  him  very  much 
for  some  time?     A.  No,  sir. 

Q.  That  is,  I  take  it,  way  back  in  1902  when  he  was  on  the 
street  cars  —     A.  Yes. 

Q.  —  for  the  first  time,  you  used  to  see  him  practically  every 
day  for  a  period  of  six  months?     A.  Or  more. 

Q.  Or  more?  A.  For  a  year.  He  run  on  an  opposite  line  to 
where  I  run;  I  run  on  Belmont  Avenue  and  he  run  on  the  Forest 
Park. 

Q.  You  might  meet  him  every  day  near  the  shed  there  and 
you  might  see  him  going  off  when  you  were  coming  on  and  some- 
times coming  on  when  you  were  going  off?  A.  We  usually  would 
be  around  there  about  a  half  an  hour  or  an  hour  before  we  took 
our  run  and  would  come  in  contact  that  way. 

Q.  From  that  time  on  you  have  not  seen  him  frequently  or 
been  near  him?  A.  Then  after  hours,  you  know,  we  counted  up 
our  money  and  turned  in  the  receipts  of  the  day;  we  were  in  the 
accounting  room  upstairs;  we  used  to  get  together,  fifty  or  a 
hundred  of  us. 

Q.  Fifty  or  a  hundred  of  you  up  there?     A.  Yes,  sir. 

Q.  Of  course  you  couldn't  keep  track  of  all  of  them  to  see 
whether  they  were  eccentric  or  not?  A.  Why,  I  came  in  touch 
with  all  of  them  every  day. 

Q.  At  night  there,  when  there  were  fifty  or  a  hundred  of  you 
up  there,  you  were  counting  up  the  money?  A.  Counting  up 
the  money  and  fooling,  yes,  sir. 

Q.  And  that  took  considerable  of  your  attention,  to  see  that 
you  didn't  come  out  —  A.  It  took  up  quite  considerable  of  my 
attention,  so  I  could  learn  whether  a  man  was  or  was  not  a 
peculiar  man. 

Q.  You  were  looking  out  to  see  whether  you  were  coming  out 
a  quarter  in  the  hole?  A.  I  usually  had  mine  counted  up  before 
I  got  up  there. 

Q.  I  thought  you  said  "we"?     A.  Yes,  sir. 

Q.  That  includes  you?     A.  Yes,  but  I  wouldn't  take  more  than 
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half  a  moment  to  drop  mine  down  the  chute;  we  have  a  chute 
there  that  we  drop  the  money  down. 

Q.  The  other  men  were  counting  then?     A.  Yes,  sir. 

Q.  You  were  not  going  around  and  talking  with  them  while 
they  were  counting  then?  A.  Yes,  each  and  every  one,  I  would 
go  around  and  see  them. 

Q.  Go  around  and  talk  to  each  one  while  they  were  counting? 
A.  Yes.  sir. 

Q.  And  take  a  good  look  at  them?  A.  The  same  as  I  am 
looking  at  you  now. 

Q.  You  would  go  around  there  looking  at  them  and  see  whether 
they  looked  unusual  or  not?  A.  Why,  at  that  time  I  didn't  have 
any  such  thought. 

Q.  Didn't  take  any  notes?     A.  Xo,  I  didn't  take  any  notes. 

Q.  Any  memoranda?     A.  Xo,  sir. 

Q.  How  anybody  looked?     A.  No,  sir. 

Q.  Or  acted?  A.  I  would  note  it  if  they  acted  queer,  I  should 
think. 

Q.  I  say,  you  didn't  take  any  notes  of  it?  A.  Oh,  no,  I  didn't 
take  any  notes,  no. 

Q.  Xever  gave  it  a  thought?     A.   Xo,  I  never  gave  it  a  thought. 

Q.   Until  this  matter  came  up?     A.  Xo,  sir. 

Melvin  H.  Ransom — sworn. 
Direct  Examination. 

Q.  Coy  Mr.  Callahan).  "What  is  your  name?  A.  Melvin  H. 
Ransom. 

Q.  What  is  your  present  occupation?     A.  Police  officer. 

Q.  How  long  have  you  been  a  police  officer?     A.  Six  years. 

Q.  Are  you  acquainted  with  the  prisoner?     A.  Yes,  sir. 

Q.   How  long  have  you  known  him?     A.   About  nine  years. 

Q.  Where  did  you  get  acquainted  with  him?  A.  Springfield 
Street  Railway  Company. 

Q.  How  did  you  come  to  get  acquainted  with  him,  Mr.  Ran- 
som? A.  I  was  employed  there  at  the  time  he  come  there  to 
work. 

Q.  In  what  capacity?     A.  Conductor. 

Q.  Dirl  you  become  well  acquainted  with  him?  A.  Why,  used 
to    - ■'•  him  every  flay  at  the  barn. 

Q.  Every  day?     A.   Xearly  every  day. 

Q.  How  long  were  you  employed  there  as  to  his  employment? 
A.   I  was  there  when  he  come  on  and  when  he  got  through. 


750  TRIAL  OF   BER1RAM   G.  SPENCER. 

Q.  Did  you  ever  see  anything  peculiar,  unusual  or  eccentric 
about  him?     A.  No,  sir. 

Q.  Have  you  met  him  since  you  have  been  a  police  officer? 
A.  Why,  once  in  a  while  see  him  on  the  street,  that  is  all. 

Cross-examination. 

Q.  (by  Mr.  Stapleton).  What  sections  of  the  city  have  you 
patrolled  since  you  were  a  police  officer?  A.  Practically  every 
section  of  the  city. 

Q.  You  have  been  on  the  police  force  for  six  years?     A.  Yes. 

Q.  Of  course  you  didn't  meet  Spencer  very  often  after  you 
went  on  the  police  force?  A.  I  see  him  once  in  a  while  on  the 
street,  that  is  all. 

Q.  Just  casually  to  pass  him  on  the  street?     A.  Yes. 

Q.  Before  you  went  on  the  police  force  you  were  employed  by 
the  street  railway  company?     A.  Yes,  sir. 

Q.  Were  you  a  conductor  there  or  motorman?     A.  Conductor. 

Q.  While  you  were  there  you  knew  Spencer  as  a  conductor? 
A.  As  a  conductor,  yes,  sir. 

Q.  What  years  were  you  employed  by  the  street  railway? 
A.  I  started  to  work  in  the  street  railway  in  1899. 

Q.  And  how  long  did  you  work  there?  A.  I  was  there  until 
1904. 

Q.  So  that  the  time  that  you  knew  Spencer  there  was  the  first 
and  second  time  that  he  worked  there?  A.  The  first  time;  I 
was  through  when  he  came  back  the  second  time. 

Q.  You  were  through  when  he  came  back  the  second  time; 
that  was  back  about  1902?     A.   1902,  yes,  sir,  that  I  knew  him. 

Q.  Of  course  your  recollection  of  a  man's  eccentricities  way 
back  in  1902  would  not  be  very  acute  at  the  present  day?  A.  I 
see  nothing  any  different  from  any  other  man,  seeing  him  — 

Q.  What?  A.  I  used  to  see  him  every  day,  you  know,  back 
and  forth  to  the  barn. 

Q.  Back  and  forth  around  the  barn?     A.  Yes,  sir. 

Q.  You  saw  him  every  day  and  you  never  saw  anything  differ- 
ent from  anybody  else  there?     A.  No,  sir. 

Q.  That  is  all  you  know  about  it,  is  it?     A.  That  is  all. 

Q.  You  never  took  any  particular  attention  of  his  appearance 
or  manner  any  more  than  you  did  of  any  one  else's?     A.  No,  sir. 

Q.  You  never  had  any  trouble  with  him?     A.  No,  sir. 

Q.  Did  you  ever  see  him  have  any  trouble  there?     A.  No. 

Q.  With  anj'-body?     A.  I  never  see  him,  no. 
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Horace  G.  Clark  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Callahan).  What  is  your  name?  A.  Horace  G. 
Clark. 

Q.  "What  is  your  occupation?  A.  Patrolman  in  the  city; 
about  five  years. 

Q.  Do  you  know  the  prisoner?     A.  Yes. 

Q.  When  did  you  become  acquainted  with  him?     A.  In  1903. 

Q.  Where?     A.  On  the  Boston  &  Maine  Railroad. 

Q.  Were  you  then  employed  by  the  Boston  &  Maine  Railroad? 
A.  Yes;  as  brakeman. 

Q.  Did  you  have  some  experience  with  the  prisoner  while  you 
were  employed  by  the  Boston  &  Maine  Railroad?  A.  I  worked 
with  him. 

Q.  How  closely  did  you  work  with  him?  A.  He  was  on  a 
train  with  me  about  ten  days,  in  the  passenger  service,  being 
broke  in  as  a  passenger  brakeman. 

Q.  Who  did  the  breaking  in?     A.  He  was  working  with  me. 

Q.  Under  your  instructions?     A.  Yes. 

Q.  How  did  he  learn  the  business?     A.  Well. 

Q.  Did  you  see  him  after  he  had  learned  it  from  time  to  time? 
A.  He  got  through  after  he  learned  it.  He  didn't  take  the 
position. 

Q.  How  much  of  the  time  were  you  with  him  while  instructing 
him?     A.  About  five  hours  a  day. 

Q.  What,  in  a  general  way,  did  your  instructions  consist  of? 
Will  you  explain  to  the  jury  so  they  will  know  what  you  had  to 
do  in  order  to  teach  him?  A.  I  had  to  tell  him  about  the  work- 
ing of  the  train,  —  what  to  do  and  showed  him  how  to  do  it. 

Q.  Did  he  respond  to  your  suggestions?     A.  Yes. 

Q.  Did  you  continue  your  acquaintance  with  him  after  that? 
A.   No,  sir. 

Q.  Haven't  seen  him  since?  A.  Occasionally  I  saw  him,  yes, 
sir. 

Q.  Would  you  speak  to  him  or  recognize  him  in  any  way? 
A.  Yes. 

Q.  And  he  would  you?     A.  Yes. 

Q.  Did  you,  Mr.  Clark,  ever  observe  anything  peculiar  or  un- 
usual  <<r  eccentric  about  him?     A.  No,  sir. 
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Cross-examination. 

Q.  (by  Mr.  Stapleton).  You  have  been  a  patrolman  since 
when?     A.  For  about  five  years. 

Q.  Since  about  1906?     A.  Yes. 

Q.  Was  it  before  Spencer  went  west  that  he  worked  on 
the  railroad  with  you?  A.  I  don't  know,  sir,  when  he  went 
west. 

Q.  You  don't  know  when  he  went  west?     A.  No,  sir. 

Q.  That  is,  of  your  own  knowledge?     A.   No,  sir. 

Q.  He  worked  ten  days  with  you?     A.  About  ten  days. 

Q.  Learning  to  be  a  passenger  brakeman?     A.  Yes. 

Q.  And  after  that,  I  take  it,  you  didn't  see  him  very  often  or 
keep  much  track  of  him?     A.  No. 

Q.  That  would  be  back  what  time?     A.   1903. 

Q.  How  long  did  you  work  on  the  railroad?  A.  About  twelve 
years. 

Q.  As  a  brakeman  all  the  time?  A.  No,  sir.  I  worked  about 
ten  years  as  a  brakeman  and  two  years  in  the  shop. 

Q.  And  I  take  it  that  you  have  taught  a  good  many  brake- 
men?     A.  A  few. 

Q.  How  long  did  it  usually  take  to  teach  them  the  occupation? 
A.  About  ten  days. 

Q.  And  Spencer  was  there  about  ten  days?  A.  About  ten 
days;  yes,  sir. 

Q.  You  say  after  that  he  didn't  go  to  work  on  the  train?  A.  I 
think  not. 

Q.  You  don't  know  why  not?     A.  I  do  not. 

Q.  I  suppose  your  recollection  of  that  is  merely  that  you  saw 
him  working  there,  teaching  him  the  occupation  of  brakeman? 
A.  Yes,  sir. 

Q.  And  your  recollection  of  just  how  he  acted  or  appeared  ten 
years  ago  is  not  very  distinct?  A.  Well,  I  thought  he  acted  all 
right.     I  thought  he  was  a  nice  kind  of  a  fellow. 

Q.  And  I  say  your  recollection  of  his  looks  or  manner  is  not 
very  distinct  except  that  you  considered  him  a  nice  kind  of  a 
fellow?     A.  Yes,  I  can  remember  him  plainly. 

Q.  And  you  have  patrolled  as  a  patrolman  all  parts  of  the  city? 
A.  Yes. 

Q.  As  a  matter  of  fact,  there  is  quite  a  feeling  against  Spencer 
among  the  police? 

Mr.  Callahan.  Of  course,  may  it  please  your  Honor,  we  ob- 
ject to  that  sort  of  thing. 
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The  Court.  That  is  not  competent  except  so  far  as  it  relates 
to  this  particular  witness. 

Q.  As  a  matter  of  fact,  you  have  quite  a  feeling  against  this 
man?     A.  No,  sir. 

Q.  What?     A.  Xo,  sir. 

Q.  You  have  not?     A.  Xo,  sir. 

Q.  Xone  whatever?     A.  Xo,  sir. 

Charles  O'Connor  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Callahan).  What  is  your  name?  A.  Charles 
O'Connor. 

Q.  What  is  your  present  occupation?  A.  Police  officer  since 
the  12th  of  July  this  year. 

Q.  Did  you  at  some  time  become  acquainted  with  the  prisoner? 
A.   Yes. 

Q.  When?     A.   About  the  end  of  1905,  sir. 

Q.  Where  were  you  then  employed?  A.  At  the  Springfield 
Provision  Company,  sir. 

Q.  Where  did  you  board?  A.  At  Mrs.  Walters',  83  or  85,  I 
don't  know  which,  Carew  Street. 

Q.   Mrs.  Walters  kept  the  boarding  house?     A.  Yes,  sir. 

Q.  At  that  time  was  the  prisoner  boarding  there?     A.  Yes. 

Q.  How  frequently  would  you  meet  him  at  the  house?  A. 
About  a  dozen  times  a  week,  sir. 

Q.  Would  you  meet  him  at  meals?     A.  Yes. 

Q.  In  the  evening?  A.  Yes,  particularly  in  the  evening, 
yes. 

Q.  Did  you  ever  notice  how  he  passed  the  evening,  what  he 
did?  A.  Of  course  the  only  knowledge  I  had  of  him  was  at  meal 
times,  sir. 

Q.   Did  you  become  personally  acquainted  with  him?     A.  Yes. 

Q.  Have  you  kept  up  your  acquaintance  since  those  days? 
A.   I  have  seen  him  frequently,  sir. 

Q.   Where?     A.  Going  through  the  street,  etc. 

Q.  At  such  meetings  would  you  recognize  each  other?     A.  Yes. 

Q.  Did  you  have  conversation  with  him  at  such  meetings?  A. 
V' •-,  sir. 

Q.  Mr.  O'Connor,  did  you  ever  observe  anything  peculiar,  ec- 
centric or  unusual  about  this  man?     A.    Xo,  sir. 
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Cross-examination. 

Q.  (by  Mr.  Stapleton).  How  long  did  you  room  at  Mrs. 
Walters'?     A.  I  never  roomed  there,  but  I  boarded  there. 

Q.  You  boarded  there?     A.  Yes. 

Q.  How  long  did  you  board  there?  A.  From  the  12th  of 
September,  1905,  until  the  12th  of  May,  1910. 

Q.  And  during  part  of  that  time  Spencer  boarded  there? 
A.  Yes. 

Q.  And  you  saw  him  at  meal  times?     A.  Yes. 

Q.  Apart  from  that  you  didn't  associate  with  him  particularly 
or  were  not  very  intimate  with  him?  A.  I  had  intimacy  enough 
with  him.  After  supper  we  would  sit  outside  on  the  piazza  and 
talk  about  the  topics  of  the  day,  etc. 

Q.  Sit  there  and  talk  with  him?     A.  Yes,  sir. 

Q.  How  long  have  you  been  on  the  police  force?  A.  Since  the 
12th  of  July  of  this  year. 

Q.  Since  the  12th  of  July  last  year?     A.  Of  this  year. 

Q.  Do  you  remember  Mrs.  Wyman  when  you  boarded  at  Mrs. 
Walters'?     A.  Yes. 

Q.  And  Mr.  Wyman  boarded  there,  did  he  not?  A.  Yes,  for  a 
time;  yes,  sir. 

Q.  Do  you  remember  that  Spencer  had  a  hammock  on  the 
piazza?     A.  I  never  knew  him  to  have  one  there. 

Q.  You  never  knew  that?  A.  There  was  a  hammock  there, 
but  I  didn't  know  whether  it  was  Spencer's  or  whose. 

Q.  You  didn't  know  whose  it  was?     A.  No,  sir. 

Q.  And  do  you  remember  that  during  that  time  that  it  was 
kept  strapped  up  high?  A.  I  knew  it  was  strapped  up,  I  didn't 
know  how  high  it  was. 

Q.  You  didn't  know  that?  A.  I  noticed  it  was  strapped  up, 
but  I  didn't  notice  what  the  height  was. 

Q.  Was  it  high  or  low?  I  don't  ask  you  how  many  feet. 
A.  Oh,  about  4  or  5  feet  from  the  ground. 

James  A.  Dowling  —  recalled. 
Direct  Examination. 
Q.  (by  Mr.  Callahan).     What  is  your  name?     A.  James  A. 
Dowling. 

Q.  You  are  the  same  officer  who  has  previously  testified  in  this 
case?     A.  Yes,  sir. 

Q.  Mr.  Dowling,  are  you  acquainted  with  the  prisoner?  A. 
Yes,  sir. 
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Q.  When  did  you  become  acquainted  with  him?  A.  About 
eight  or  nine  years  ago. 

Q.  At  that  time  what  was  your  occupation?  A.  Motorman  on 
the  street  railway  cars. 

Q.  Did  you  know  what  the  defendant's  occupation  was  at  that 
time?     A.  Conductor  on  the  street  cars. 

Q.  Where  did  you  board  then?  A.  Well,  I  boarded  at  Miss 
Emery's,  on  Seventh  Street. 

Q.  When  you  were  working  for  the  street  railway?  A.  Well, 
I  boarded,  took  my  meals  in  two  or  three  different  places;  I  took 
my  meals  at  Mrs.  Walters'  on  Carew  Street. 

Q.  That  is  what  I  was  getting  to,  Mrs.  Bessie  Walters'? 
A.  Yes,  sir. 

Q.   At  that  time  did  the  prisoner  board  there?     A.  Yes,  sir. 

Q.  Did  you  meet  him  frequently  there?  A.  Yes,  sir,  pretty 
near  every  day  while  I  boarded  there. 

Q.  Would  you  meet  him  evenings?  A.  Well,  no,  not  very 
often.  Of  course  we  got  through  at  12  at  night  and  generally 
went  right  home,  you  know. 

Q.  Have  you  kept  up  your  acquaintance  with  him  since  then? 
A.  Yes,  sir,  I  have. 

Q.  Where  have  you  seen  him  from  time  to  time  since  then? 
A.  Well,  when  I  was  on  the  post  up  in  the  north  end,  he  used  to 
live  on  Greenwich  Street,  and  several  times',  quite  often,  I  met 
him  coming  and  going  to  work,  coming  home  evenings  from 
town. 

Q.  At  such  meetings  would  you  and  he  converse?  A.  Some- 
times we  would,  yes,  sir. 

Q.  Do  you  recall  any  conversation  in  which  you  and  he  dis- 
cussed a  particular  subject?     A.  Yes,  sir. 

Q.  When  was  that  conversation?  A.  Well,  I  couldn't  give  you 
exact  date. 

Q.  About  when?  A.  Oh,  when  he  lived  up  there;  I  don't 
know  what  time  that  was. 

Q.  Will  you  state  that  conversation?  A.  Well,  he  approached 
me,  and  he  wanted  to  get  some  information  in  regard  to  joining 
the  police  force,  and  of  course  I  give  him  all  I  knew,  because  I 
had  good  confidence  in  him,  and  thought  he  was  a  good,  straight, 
honorable  young  man. 

Q.  Did  you  tell  him  something  about  the  reserve  force?  A. 
Yes,  sir. 

Q.  State  that,  please?  A.  Well,  we  had  two  or  three  talks 
about  it,  and  he  said  he  was  going  to  get  an  application;  and  1 
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told  him  where  he  could  get  it,  and  a  couple  of  weeks  after  he 
come  around,  and  he  said,  "A  man  after  he  has  passed  an  exam- 
ination and  been  appointed  to  the  reserve,  that  he  would  be  so 
long  on  the  reserve  before  he  would  be  appointed  to  the  regular, 
that  he  thought  he  couldn't  afford  to  take  the  chance." 

Q.  And  in  connection  with  his  inability  to  afford  that,  did  he 
make  any  reference  to  his  family?  A.  Yes,  said  that  he  couldn't 
afford  to  live  and  take  the  chance  and  try  to  make  a  living  catch- 
ing a  day  now  and  then,  he  couldn't  live. 

Cross-examination. 

Q.  (by  Mr.  Stapleton).  At  the  time  of  this  killing  of  Miss 
Blackstone  your  beat  was  up  in  that  vicinity,  wasn't  it?  A.  Yes, 
it  commenced  at  Carew  Street,  and  went  south  to  Franklin  and 
through  Main  to  Chestnut  on  the  east,  and  took  in  the  side 
streets  from  Main  Street  to  Chestnut. 

Q.  Now,  you  have  considerable  feeling  against  this  defendant, 
haven't  you?  A.  Not  a  bit;  I  always  considered  him  a  good, 
clean,  sociable  fellow. 

Q.  Have  no  feeling  against  him  at  all?  A.  Not  a  particle,  no, 
sir. 

Andrew  P.  Abbott  —  sworn. 

■    Direct  Examination. 

Q.  (by  Mr.  Callahan).  What  is  your  name?  A.  Andrew  P. 
Abbott. 

Q.  What  is  your  occupation?  A.  Freight  train  master,  C.  & 
P.  Division,  Boston  &  Maine  Railroad,  south  of  White  River 
Junction. 

Q.  How  long  have  you  held  that  position?  A.  Since  January, 
1906. 

Q.  What  are  the  duties  of  train  master,  Mr.  Abbott?  A.  I 
have  charge  of  all  the  freight  train  men  and  freight  trains. 

Q.  And  in  exercising  your  supervision  over  them,  what  do  you 
do  about  that,  what  do  you  say  to  them,  what  do  you  direct 
them  to  do?     A.  Why,  I  assign  the  men  to  trains,  hire  them. 

Q.  Do  you  discharge  them?     A.  Sometimes. 

Q.  Did  you  become,  while  train  master,  acquainted  with  Ber- 
tram G.  Spencer,  the  prisoner?     A.  Yes,  sir. 

Q.  Did  he  at  some  time  enter  the  employ  of  the  road?  A.  Yes, 
sir. 

Q.  Do  you  know  when?  A.  He  first  entered  the  service  Novem- 
ber 18,  1902. 
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Q.  How  long  did  he  remain  in  the  employ  of  the  company  at 
that  time?     A.  Until  May  9,  1903;  then  he  resigned. 

Q.  Xow,  covering  that  period  for  the  prisoner,  state  what  his 
occupation  was.     A.  He  was  employed  as  a  freight  brakeman. 

Q.  As  a  freight  brakeman?     A.  Yes,  sir. 

Q.  And  during  that  time  did  you  meet  him  occasionally?  A. 
I  met  him  occasionally,  yes,  sir. 

Q.  Did  he  enter  the  employ  of  the  road  again?  A.  February 
25,  1907. 

Q.  And  how  long  did  he  continue  in  the  employment  of  the 
road  at  that  time?     A.  Till  March  23,  1909. 

Q.  Something  over  two  years?  A.  Yes,  sir,  two  years  and  one 
month  the  last  time. 

Q.  What  was  his  occupation  during  that  employment?  A.  He 
was  employed  as  freight  brakeman  and  passenger  brakeman. 

Q.  And  did  you  meet  him  frequently  during  that  period  of 
employment?     A.  Yes,  sir. 

Q.  How  frequently,  Mr.  Abbott?  A.  Why,  sometimes  I  would 
see  him  every  day,  and  then  I  wouldn't  see  him,  perhaps,  for  a 
week. 

Q.  Where  would  these  meetings  occur  usually?  A.  Different 
places  on  the  road. 

Q.  Sometimes  would  you  meet  him  at  the  office?  A.  Yes, 
sir. 

Q.  And  during  those  meetings  did  you  have  occasion  to  con- 
verse with  him  at  different  times?     A.  Yes,  sir. 

Q.  How  did  he  do  his  work  while  under  your  direction?  A. 
First  class. 

Q.  Did  you,  during  all  your  experience  with  him,  Mr.  Abbott, 
ever  observe  anything  peculiar,  eccentric  or  unusual  about  him? 
A.   Xo,  sir. 

Q.  Is  the  work  of  a  freight  brakeman  or  passenger  brakeman 
one  which  peculiarly  requires  steadiness  of  nerve?  A.  Why,  the 
steadier  the  nerve  is  the  better  the  man  is  for  the  position. 

Cross-examination. 

Q.  (by  Mr.  Stapleton).  A  freight  brakeman,  I  take  it,  has 
to  walk  along  on  top  of  those  trains  while  they  are  moving  and 
set  the  brakes  and  things  of  that  sort?  A.  Well,  they  have  to 
walk  over  the  trains  sometimes,  and  set  the  brakes. 

Q.  Now,  did  Spencer  have  some  trouble  with  anybody  in  the 
office  while  you  were  there?     A.  Yes,  sir. 

Q.   With  a  Mr.  Hathaway,  was  it?     A.  Yes,  sir. 


758  TRIAL  OF  BERTRAM   G.  SPENCER. 

Q.  What  was  that  about?  A.  He  was  brakeman,  head  brake- 
man,  on  Mr.  Hathaway's  train,  and  they  had  some  disagreement, 
and  Mr.  Hathaway  reported  the  matter  to  me,  and  I  called  both 
of  them  into  my  office  to  settle  it  up,  and  I  told  Spencer  what  the 
charges  were  against  him. 

Q.  What  did  you  tell  him?     A.  Well,  what  the  charges  were? 

Q.  Yes.  A.  On  leaving  Springfield,  when  passing  through 
Brightwood  yard  Spencer  stepped  over  to  the  engineer's  side  and 
blew  the  whistle  twice  as  an  all-right  salute  to  his  family,  which 
lived  in  Brightwood  at  that  time. 

Q.  (by  Mr.  Callahan).  You  call  that  an  all-right  salute? 
A.  Well—     [Hesitating.] 

Q.  I  thought  you  said  something;  did  you  say  that?  A.  I  said 
an  all-right  salute  —  that  he  was  all  right. 

Q.  That  is  railroad  vernacular?  A.  Yes,  sir.  There  was  noth- 
ing said  —  Mr.  Hathaway  didn't  say  anything  about  that,  as  I 
understood  it.  When  between  Springfield  station,  New  Hamp- 
shire, and  North  Charlestown  there  is  quite  a  heavy  grade,  and 
their  train  became  stalled,  and  another  train  came  along  and 
coupled  in  behind  to  push  them  up  the  hill.  And  Spencer  was 
on  the  engine  and  told  Hathaway  to  blow  two  whistles,  which 
would  signify  to  the  train  in  the  rear  that  everything  was  all  right 
to  push  them  up  the  hill.  Hathaway  told  him  it  wouldn't  do 
any  good,  and  Spencer  steps  over  and  blows  the  whistle  himself, 
which  provoked  Mr.  Hathaway  and  he  said  something  to  him 
about  it,  and  Spencer  was  mad  and  called  him  some  names,  I 
believe,  and  —  that  was  practically  all  there  was  to  it.  I  believe 
they  didn't  speak  —  didn't  speak  on  the  rest  of  the  trip.  Mr. 
Hathaway  reported  it  to  me  and  I  called  them  both  into  the 
office. 

Q.  (by  Mr.  Stapleton).  What  took  place  in  there?  A.  After 
I  told  Spencer  what  the  charges  were  he  didn't  deny  it  but  he 
thought  it  was  rather  a  small  matter  to  make  any  fuss  about, 
and  I  told  him  that  I  didn't  think  so,  that  he  had  no  business  to 
meddle  with  the  engine  in  any  way,  and  he  couldn't  go  back  to 
work  until  he  had  made  his  peace  with  Mr.  Hathaway.  He  im- 
mediately flew  into  a  rage  and  called  him  all  sorts  of  vile  names, 
was  going  to  get  even  with  him,  and  I  —  I  rather  thought  he 
was  going  to.  I  was  sitting  at  my  desk  and  I  got  up  and  went 
over  and  took  hold  of  him  and  told  him  to  stop  right  where  he 
was,  that  I  had  always  used  him  right  and  I  wouldn't  stand  any 
such  treatment  in  my  office  — for  him  to  go  out.  He  turned;  he 
says,    "That  is  right,   Mr.   Abbott,   you   always   have,"   and   he 
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walked  right  out  of  the  office  and  downstairs.  Mr.  Hathaway 
stayed  a  few  minutes  longer  and  he  went  out,  and  in  a  few  min- 
utes he  come  back  — 

Q.   (by  Mr.  Callahax).     Who  did?     A.  Mr.  Hathaway. 

Mr.  Callahax.  Well,  of  course  I  object  to  this;  I  don't  know 
what  it  is. 

Mr.  Stapletox.     I  don't  care  anything  about  that. 

Q.  (by  Mr.  Stapletox).  Was  that  the  last  you  saw  of 
Spencer?     A.  That  is  the  last  I  saw  of  Spencer. 

Q.  Didn't  that  occur  to  you  as  a  little  eccentric  or  unusual? 
A.   Xo,  sir,  no  more  than  any  other  man  that  has  a  fiery  temper. 

Joseph  C.  Haydex — sworn. 
Direct  Examination. 

Q.  (by  Mr.  Callahax).  What  is  your  name?  A.  Joseph  C. 
Hayden. 

Q.  Where  do  you  live,  Mr.  Hayden?  A.  Springfield,  Massa- 
chusetts. 

Q.  What  is  your  occupation?  A.  Chief  clerk  to  the  assistant 
superintendent,  Boston  &  Maine  Railroad. 

Q.  Will  you  define  the  duties  of  your  position,  in  a  general 
way?  A.  I  have  charge  of  keeping  the  time,  the  distribution  of 
the  cars;  handle  general  correspondence  and  many  other  mat- 
ters that  would  come  to  an  assistant  superintendent. 

Q.  And  in  the  discharge  of  your  duties  do  you  come  into  close 
contact  with  any  of  the  employees?  A.  In  connection  with  the 
time  keeping  I  meet  the  employees. 

Q.  Does  that  include  brakemen?     A.  Yes,  trainmen. 

Q.  Are  you  acquainted  with  the  prisoner?  A.  I  have  known 
the  prisoner,  yes. 

Q.  Under  what  circumstances  did  you  become  acquainted  with 
him?     A.   In  connection  with  his  time. 

Q.  As  an  employee  of  the  road?  A.  As  an  employee  of  the 
road,  yes. 

Q.  And  were  you  in  this  position  all  the  time  that  Spencer  was 
employed  by  the  railroad?     A.  Yes. 

Q.  Did  you  have  occasion  to  meet  him  frequently  in  connec- 
tion with  his  duties.     A.  Yes,  sir. 

Q.  Where  would  these  meetings  occur?  A.  At  the  assistant 
superintendent's  office. 

Q.  In  Springfield  here?     A.   In  Springfield,  yes. 

Q.  For   what  purpose   would   he   be   there?     A.   Sometimes   in 
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connection  with  his  time,  making  application  for  transportation 
or  other  matters  that  would  be  necessary. 

Q.  For  the  purpose  of  getting  orders  at  times?  A.  No,  sir, 
not  through  me. 

Q.  Or  through  any  person,  would  he  go  to  the  building?  A. 
Yes. 

Q.  Did  you  at  any  of  these  meetings  discuss  the  subject  of  his 
time  with  him  from  time  to  time?  A.  At  such  times  as  he  was 
short  in  his  pay  he  would  come  to  me  and  — 

Q.  And  at  those  times  would  he  present  his  case  to  you 
personally?     A.  Yes. 

Q.  In  all  your  dealings  with  him,  Mr.  Hayden,  did  you  ever 
observe  anything  peculiar,  eccentric  or  unusual  about  him? 
A.  No,  sir. 

Cross-examination . 

Q.  (by  Mr.  Stapleton).  You  never  had  any  trouble  with 
him,  Mr..  Hayden?     A.  No,  sir. 

Q.  None  whatever?     A.  No,  sir. 

Q.  Or  never  saw  anybody  else?     A.  No,  sir. 

Q.  How  many  men  are  there  in  the  employ  of  the  railroad  that 
you  have  to  deal  with  as  chief  clerk?  A.  About  250,  something- 
like  that. 

Q.  I  suppose  the  personnel  is  changing  all  the  time?     A.  Yes. 

Q.  And  Spencer  worked  there  back  in  1902  and  1903?  A.  Yes, 
sir. 

Q.  For  about  six  months?     A.  Five  months,  I  think. 

Q.  And  then  he  worked  there  later  on,  in  what  year?  A.  Feb- 
ruary 25  he  re-entered,  1907. 

Q.  And  worked  for  how  long?     A.  To  March  23,  1909. 

Q.  You  would  not  meet  him  ordinarily  in  a  business  way  more 
than  once  or  twice  a  week?     A.  No,  sir. 

Q.  And  then  only  for  a  few  moments?     A.  That  is  all. 

Q.  Did  you  have  charge  of  paying  off  the  men?  A.  No, 
sir. 

Q.  You  didn't  put  up  their  pay  envelopes?     A.  No,  sir. 

Q.  If  there  was  anything  the  matter  they  came  to  you  about 
it?     A.  They  came  to  me. 

Q.  I  suppose  that  would  be  right  after  pay  day?  A.  Shortly 
after. 

Q.  I  suppose  you  would  be  a  pretty  busy  man  at  that  time? 
A.  Well,  always  ready  to  check  up  with  the  men. 

Q.  I  say  you  would  be  a  pretty  busy  man  attending  to  the 
different  men?     A.  No,  sir. 
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Q.  Weren't  there  a  good  many  that  would  find  some  discrep- 
ancy after  the  pay  day?  A.  Not  so  many  but  what  we  would 
take  care  of  them  without  being  considered  busy. 

Q.  Were  there  many?     A.  No,  sir. 

Q.  So  that  out  of  200  you  wouldn't  have  many  that  you  would 
have  to  make  any  explanation  to?     A.  No,  sir. 

Q.  You  wouldn't  see  Spencer  there  very  often  over  his  pay? 
A.  Not  so  very  often. 

Q.  No  oftener  than  you  would  see  any  of  the  others?  A.  I 
don't  know  that  I  would;  no,  sir. 

Q.  He  wasn't  coming  there  disputing  about  his  pay  any  oftener 
than  the  others,  was  he?     A.  No,  sir. 

Q.  You  couldn't  tell  how  many  times  he  was?  A.  Oh,  no, 
sir. 

Q.  Whether  once  or  more?  A.  No,  sir;  he  has  been  more  than 
once  about  his  time. 

Q.  Been  in  more  than  once  about  his  time?  A.  Yes,  during 
his  stay  on  the  railroad. 

Q.  And  apart  from  that  you  didn't  see  much  of  him?  A.  No, 
sir;  only  in  connection  with  transportation  or  any  wants  that  he 
would  have,  they  would  naturally  come  to  the  assistant  superin- 
tendent. 

Q.  That  would  not  be  attended  to  through  the  conductor  of 
the  train,  the  wants  of  the  train  crew?  A.  No,  sir;  the  man 
would  make  bis  own  application. 

Edgar  ('.  Pierce — sworn. 
Direct  Examination . 

Q.  (by  Mr.  Callahan).  What  is  your  name?  A.  Edgar  C. 
Pierce. 

Q.  What  is  your  occupation?  A.  Engineer;  the  Boston  & 
Maine. 

Q.  How  long  have  you  been  an  engineer  for  the  Boston  & 
Maine?     A.   About  sixteen  years. 

Q.  In  what  department  do  you  run,  passenger  or  freight? 
A.   Freight. 

Q.  Did  you  at  some  time  become  acquainted  with  the  prisoner 
Spencer?     A.  Yes,  sir. 

Q.  When  and  where?  A.  In  Greenfield;  I  cannot  exactly  tell 
you  what  year  it  was  in;  I  think  it  was  1906. 

Q.  How  did  you  come  to  make  his  acquaintance?  A.  He 
came  to  the  house  with  an  engineer  to  spend  the  evening. 
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Q.  At  your  house?     A.  Yes. 

Q.  Were  you  at  that  time  living  in  Greenfield?     A.  Yes. 

Q.  How  long  did  he  remain?  A.  Oh,  they  might  have  been 
there  at  the  house  for  perhaps  an  hour  or  an  hour  and  a 
half. 

Q.  Afterwards  in  Greenfield  did  you  meet  him  from  time  to 
time?     A.  Yes. 

Q.  At  your  house?     A.  Yes. 

Q.  And  where  else,  if  elsewhere?     A.  On  the  road. 

Q.  You  mean  by  that  the  railroad?     A.  The  railroad. 

Q.  Was  he  then  working  for  the  railroad?     A.  Yes. 

Q.  In  what  capacity?     A.  Brakeman. 

Q.  Did  you  afterwards  live  at  53  Greenwich  Street  here  in 
Springfield?     A.  55  Greenwich  Street. 

Q.  Did  you  own  that  house?     A.  Yes;  I  did  at  that  time. 

Q.  Did  the  defendant  live  in  the  house  there  for  some  time? 
A.  Yes. 

Q.  With  whom?     A.  With  his  wife. 

Q.  And  from  whom  did  they  hire  their  apartment?  A.  From 
me. 

Q.  Did  they  occupy  a  room  or  a  tenement?     A.  A  tenement. 

Q.  On  which  floor?     A.  Downstairs. 

Q.  Who  lived  upstairs?     A.  I  did. 

Q.  Did  you  continue  your  acquaintance  with  him  while  he 
lived  there?     A.  Yes,  sir. 

Q.  Whether  or  not  you  called  on  one  another?  A.  Why,  yes; 
not  very  often. 

Q.  How  frequently  do  you  think  you  met  him  at  that  time, 
while  living  at  your  house  on  Greenwich  Street?  A.  Not  very 
often  because  I  had  a  job  that  I  didn't  get  out  and  meet  anybody 
very  much. 

Q.  That  was  on  the  road?     A.  On  the  road,  yes,  sir. 

Q.  Where  was  he  then  employed?  A.  On  the  Boston  & 
Maine. 

Q.  Did  you  meet  him  during  the  day  in  making  your  trips? 
A.  Once  in  a  while. 

Q.  Who  paid  the  rent  while  he  lived  there?  A.  Sometimes 
one  and  sometimes  the  other. 

Q.  Meaning  by  that  sometimes  his  wife  and  sometimes  him- 
self?    A.  Yes,  sir. 

Q.  During  your  entire  acquaintance  with  him  did  you  ever 
observe  anything  peculiar,  unusual  or  eccentric  about  him? 
A.  No,  sir. 
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Cross-examination. 

Q.  (by  Mr.  Stapleton).  You  are  the  husband  of  Mrs.  Gussie 
Pierce,  who  testified  yesterday?     A.  Yes. 

Q.  And  she  claims  the  reward  offered  for  this  man?  A.  Yes, 
sir. 

Q.  You  didn't  see  much  of  him  around  the  house?  A.  Not 
very  much. 

Q.  You  were  away  a  great  deal?     A.  Yes,  sir. 

Q.  You  didn't  run  on  the  train  with  him?  A.  Why,  he  was  on 
a  train  with  me  very  few  times. 

Q.  Very  few  times?     A.  Yes. 

Q.  And  then,  of  course,  he  might  be  working  at  some  other  end 
of  the  train  for  part  of  the  trip?     A.  Yes,  sir. 

Q.  Occasionally  you  met  him  around  the  house  there?  A.  Yes, 
sir. 

Q.  Were  you  there  upon  the  occasion  when  he  shot  a  dog? 
A.  No,  sir. 

Q.  You  were  not  there  then?     A.  No,  sir. 

Q.   A  dog  of  Mr.  Chase's?     A.  I  understood  so,  that  is  all. 

Q.  You  didn't  see  anything  of  that  yourself?  A.  No,  sir;  I 
didn't  see  anything  of  it. 

Mr.  Callahan.  I  move  that  all  the  answers  relating  to  what 
he  heard  about  the  dog  be  stricken  from  the  record. 

The  Court.     Anything  that  he  heard  may  be  stricken  out. 

Mr.  Stapletox.  I  do  not  care  for  anything  that  he  heard.  I 
submit  I  have  a  right  to  ask  him  on  cross-examination  for  what 
he  saw. 

Mr.  Callahan.  I  think  you  have.  I  simply  ask  that  the  an- 
swer he  made  that  he  understood  something  be  stricken  out. 

Mr.  Stapletox.  I  am  perfectly  willing  that  that  should  be 
stricken  out. 

Q.  You  say  you  saw  nothing  yourself  in  regard  to  his  shoot- 
ing the  dog?     A.  No,  sir. 

Etgene  E.  Ball  —  sworn. 
Direct  Examination. 
Q.   (by  Mr.  Callahan).     What  is  your  name?     A.  I^ugene  E. 
Ball. 

Q.  What  is  your  occupation?     A.  Locomotive  engineer. 
Q.  How  long  have  you  been  a  locomotive  engineer?     A.  Ten 
years  this  coming  January. 
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Q.  On  which  road?     A.  On  the  Boston  &  Maine. 

Q.  On  which  branch  of  the  service,  passenger  or  freight? 
A.  Both. 

Q.  Are  you  acquainted  with  the  prisoner?     A.  Yes. 

Q.  When  did  you  become  acquainted  with  him?  A.  While  he 
was  on  the  train. 

Q.  In  what  capacity  did  he  act  on  the  train?  A.  Head-end 
brakeman. 

Q.  What  is  a  head-end  brakeman?  A.  The  head-end  man  is  a 
man  that  brakes  the  head  end  of  the  train. 

Q.  Does  he  work  near  the  engine?  A.  He  rides  on  the  en- 
gine. 

Q.  Rides  with  the  engineer?     A.  Yes,  sir. 

Q.  And  fireman?     A.  Yes,  sir. 

Q.  Who  was  the  fireman?     A.  Robert  Miles. 

Q.  Did  you,  on  one  occasion,  see  some  trouble  between  the 
prisoner  and  Miles?     A.  Yes,  sir. 

Q.  Will  you  state  what  it  was,  as  you  saw  it  yourself?  A. 
On  account  of  the  head-end  man  not  shovelling  over  the  coal; 
and  the  fireman  told  him  to  get  off  his  seat  and  not  occupy  it 
and  — 

Q.  You  heard  this,  did  you?     A.  Yes. 

Q.  Go  ahead.  A.  And  the  fireman  took  him  off  the  seat, 
yanked  him  off  the  seat;  and  in  the  meantime  they  scuffled  and 
both  fell  down.  I  shut  off  the  steam  of  the  engine,  applied  my 
brake  and  whistled  the  flag  out  from  the  north  and  ordered  both 
off  the  engine  to  finish  the  fight. 

Q.  You  ordered  them  off  to  finish  it?  A.  Yes,  sir;  on  the 
ground. 

Q.  And  did  you  see  Spencer  draw  his  revolver  during  that 
scuffle?     A.  Yes,  sir. 

Q.  State  what  you  saw  about  it.  A.  After  they  had  had 
the  scuffle  and  got  up  Spencer  went  back  up  against  the  coal 
boards  and  drew  his  revolver  and  threatened  to  shoot  Mr. 
Miles. 

Q.  Did  he  shoot  him?     A.  No,  sir. 

Q.  Did  you  speak  to  him  while  he  was  threatening?  A.  I  told 
him  to  put  up  the  revolver. 

Q.  And  did  he  do  it?     A.  Yes,  sir. 

Q.  Did  you  put  your  hand  on  him  at  any  time?     A.  No. 

Q.  And  after  he  drew  out  the  revolver  and  threatened  did  even 
Miles  put  a  hand  on  him  after  that?     A.  No,  sir. 
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Q.  How  long  were  you  working  with  him  in  the  capacity  that 
you  have  mentioned,  you  as  engineer  and  he  as  brakeman? 
A.  Well,  all  the  time  I  was  in  Greenfield. 

Q.  About  how  long  would  that  be?     A.  I  couldn't  state. 

Q.  Well,  roughly?     A.  Well,  about  two  months. 

Q.  Did  you  work  with  him  after  that?     A.  No,  sir. 

Q.  Did  you  meet  him  after  that?  A.  I  have  seen  him  occa- 
sionally; yes,  sir. 

Q.  Now,  while  he  was  so  working  with  you,  was  he  under  your 
orders,  directions,  at  any  time?  A.  Oh,  no.  He  was  under  the 
conductor. 

Q.  Was  he  under  your  suggestion  at  any  time?     A.  No,  sir. 

Q.  In  your  experience  with  him,  outside  of  the  episode  which 
you  have  mentioned,  the  revolver  episode,  did  you  ever  observe 
anything  peculiar,  unusual  or  eccentric  about  him?     A.  No,  sir. 

Cross-examination. 

Q.  (by  Mr.  Stapletox).  Was  this  in  the  daytime  or  at  night? 
A.   Along  early  in  the  morning. 

Q.  Early  in  the  morning?     A.  Yes,  sir. 

Q.  It  wasn't  very  bright  in  the  cab  at  that  time,  I  take  it? 
A.  No. 

Q.  This  was  in  the  cab  of  the  engine?     A.  Yes,  sir. 

Q.  So  that  you  didn't  notice  particularly  Spencer's  look  or 
appearance?  A.  No,  the  cab  being  dark  and  the  ventilator 
closed. 

Q.  You  simply  knew  that  he  drew  a  revolver?     A.  Yes,  sir. 

Q.  That  was  after  you  ordered  him  off  the  train  or  before? 
A.   Before. 

Q.  You  told  him  to  put  the  revolver  away?     A.  Yes,  sir. 

Q.   And  he  put  it  away?     A.  Yes,  sir. 

Q.  You  didn't  touch  him  at  all  while  he  had  the  revolver  out? 
A.   No,  sir. 

Q.  Neither  did  Miles?     A.   No,  sir. 

Q.  Now,  did  he  wear  —  he  used  to  wear  a  belt  on  the  train, 
did  he?     A.  Yes,  sir. 

Q.  And  a  holster?     A.  Yes,  sir. 

Q.  He  had  the  revolver  stuck  in  the  holster?     A.  Yes. 

Q.  All  the  time  he  was  brakeman  on  your  train?  A.  To  this 
present  time;  yes,  sir. 

Q.  Up  to  that  time  he  always  used  to  wear  a  revolver,  belt  and 
holstfr?     A.   Yes,  sir. 
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Re-direct  Examination. 
Q.   (by  Mr.  Callahan).     By  the  way,  you  have  seen  him  shoot 
with  his  revolver?     A.  Yes,  sir. 

Q.  Was  he  a  good  or  a  bad  shot?     A.  Pretty  good  shot. 

Re-cross-examination. 
Q.   (by  Mr.  Stapleton).  He  used  to  keep  shooting  off  of  the 
top  of  the  train  as  it  went  by,  did  he?     A.  I  have  seen  him  shoot 
from  the  side  of  the  cab;  yes,  sir. 

Re-direct  Examination. 
Q.   (by    Mr.    Callahan).  Did    he    get    his    animal,    usually? 
A.  What  is  that? 

Q.  Did  he  get  his  animal,  usually?     A.  Well,  pretty  near;  yes. 

Willard  H.  Corliss  —  sioorn. 
Direct  Examination. 

Q.  (by  Mr.  Callahan).  What  is  your  name?  A.  Willard  H. 
Corliss. 

Q.  What  is  your  occupation?     A.  Freight  conductor. 

Q.  On  what  road?     A.  Boston  &  Maine. 

Q.  How  long  have  you  been  a  conductor?  A.  Eleven  years  — 
little  over  eleven  years. 

Q.  While  you  were  conductor  did  you  become  acquainted  with 
the  prisoner?     A.  Why,  on  the  road  after  he  went  to  work,  yes,  sir. 

Q.  In  what  capacity  did  he  work  on  the  road?     A.  Brakeman. 

Q.  And  as  such  brakeman,  and  you  as  such  conductor,  did  you 
ever  observe  him  at  his  work,  at  this  work  on  the  road?  A.  Yes, 
sir,  that  was  my  duty. 

Q.  Was  he  under  your  instruction  and  direction?     A.  Yes,  sir. 

Q.  How  long  was  he  under  your  instructions  and  directions  as 
you  remember  it?  A.  Well,  I  can't  tell  you  just  exactly,  because 
I  only  directed  him  for  a  short  time  at  different  periods.  He  be- 
ing a  spare  man,  once  in  a  while  I  would  have  him  on  the  train. 

Q.  While  under  your  direction  on  the  train  did  you  have  oc- 
casion to  speak  to  him  for  different  purposes?     A.  Oh,  yes,  sir. 

Q.  How  did  he  do  his  work,  Mr.  Corliss?     A.  Very  well. 

Q.  Did  you  ever  observe  anything  peculiar,  eccentric  or  un- 
usual about  him?     A.  No,  sir. 

Q.  As  to  civility,  what  is  your  recollection  of  his  conduct? 
Was  he  civil  or  otherwise?     A.  He  was  with  me. 
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Cross-examin  ation . 

Q.  (by  Mr.  Stapleton).  You  never  had  any  trouble  with  him, 
Mr.  Corliss?     A.  Xo,  sir. 

Q.  Always  was  polite  and  civil?     A.  Yes,  sir. 

Q.  And  gentlemanly  in  his  manners?     A.  Yes,  sir. 

Q.  Did  he  use  to  carry  a  revolver  on  the  train,  and  holster? 
A.  I  don't  know,  sir. 

Q.  You  don't  know?     A.  I  don't  know  that  I  ever  saw  it. 

Q.  He  only  acted  as  brakeman  for  you  on  several  occasions 
when  he  would  act  as  a  spare  hand?     A.  Yes,  sir. 

Q.  He  was  not  steadily  under  you?     A.  No,  sir. 

Q.  That  is,  I  suppose  you  have  had,  during  the  eleven  years 
that  you  have  been  on  the  road,  a  good  many  men  under  you? 
A.  Yes,  sir. 

Q.  And  brakemen?     A.  Yes,  sir. 

Q.  And  taking  into  consideration  the  changes  in  the  spare  men 
that  you  have  had  for  two  or  three  trips  or  more,  would  figure  up 
quite  a  number?     A.  Yes,  sir. 

Q.  Didn't  take  any  particular  notice  of  Spencer  any  more  than 
of  any  of  the  others?     A.  I  did  not. 

Frank  J.  Picard — sworn. 
Direct  Examination. 

Q.  (by  Mr.  Callahan).  What  is  your  name?  A.  Frank  J. 
Picard. 

Q.  What  is  your  occupation?  A.  Conductor,  Boston  &  Maine 
Railroad. 

Q.  How  long  have  you  been  such  conductor?     A.  Twelve  years. 

Q.  On  which  branch  of  the  service?     A.  Freight  service. 

Q.  Did  you  become  acquainted  at  some  time  with  the  prisoner? 
A.  Yes. 

Q.   When?     A.   In  the  winter  of  1907  to  1908. 

Q.  Where  was  he  then  employed?  A.  On  the  Boston  &  Maine 
Railroad. 

Q.  Was  he  at  any  time  under  your  direction?     A.  He  was. 

Q.  How  frequently?  A.  Well,  he  was  at  different  times.  Be- 
ing a  spare  brakeman  he  worked  for  me  at  different  times. 

Q.  In  the  performance  of  his  duty  was  he  under  your  direction 
to  some  extent?     A.  Yes,  sir. 

Q.  How  did  he  perform  his  work?  A.  All  right  to  me;  done 
In-   work  all  right  so  far  as  I  saw. 
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Q.  Whether  in  the  performance  of  his  work  he  acted  intelli- 
gently or  otherwise?     A.  Yes,  sir,  he  acted  intelligently. 

Q.  Have  you  ever  observed  anything  unusual,  eccentric  or 
peculiar  about  him?     A.  No,  sir. 

Cross-examination. 

Q.  (by  Mr.  Stapleton).  How  many  trips  did  you  run  with 
him  a  day  or  a  week?  A.  Why,  he  went  with  me  at  different 
times;  I  think  he  worked  about  four  weeks  altogether. 

Q.  About  four  weeks  for  you?     A.  Yes,  sir. 

Q.  Where  was  that?  A.  Between  Springfield  and  White  River 
Junction. 

Q.  Go  up  one  day  and  come  back  the  next?  A.  Sometimes, 
yes. 

Q.  A  regular  freight  train?     A.  Freight  train,  yes,  sir. 

Q.  How  many  men  would  be  on  the  train?  A.  Three  men, 
three  brakemen  and  myself. 

Q.  And  usually  there  was  a  long  train?     A.  Yes,  sir. 

Q.  You  were  conductor,  you  said,  did  you?     A.  Yes,  sir. 

Q.  When  did  he  last  work  under  you?  A.  I  think  it  was  in 
the  summer  of  1908. 

Q.  You  haven't  seen  much  of  him  since  then?     A.  No. 

Q.  You  just  saw  him  occasionally  as  he  was  working  under  you 
on  the  train  going  up  to  White  River  Junction  and  back?  A. 
Yes,  sir. 

Q.  As  long  as  he  did  his  work  I  suppose  you  didn't  care  whether 
he  was  peculiar  or  otherwise?  A.  Done  his  work,  that  is  what 
I  cared  about. 

Q.  That  is  all  you  cared  about  or  paid  any  attention  to? 
A.  Yes,  sir. 

Q.  You  didn't  care  about  his  looks?     A.  No,  sir. 

Re-direct  Examination. 
Q.   (by  Mr.   Callahan).  If  he  looked  and  acted  like  a  wild 
bull  while  at  that  work  you  would  have  noticed  it,  I  suppose? 
A.  I  certainly  would,  yes,  sir. 

Re-cross-examination. 

Q.  (by  Mr.  Stapleton).  You  didn't  have  any  trouble  with 
him?     A.  No,  sir. 

Q.  And  how  he  would  act  when  he  was  in  trouble  you  don't 
know?     A.  No,  sir. 
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Re-direct  Examination. 
Q.   (by  Mr.  Callahan).  And  as  I  understand,  you  never  saw 
him  act  this  way;  did  you  ever  hear  him  act  this  way?     A.  No, 
sir. 

James  Beatty  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Callahan).  What  is  your  name?  A.  James 
Beatty. 

Q.  What  is  your  occupation?  A.  Yard  conductor,  Boston  & 
Maine. 

Q.  How  long  have  you  been  yard  conductor?  A.  Fifteen 
years. 

Q.  Do  you  remember  the  prisoner  at  any  time  as  an  employee 
of  the  Boston  &  Maine  Railroad?     A.  Yes,  sir. 

Q.  How  long  was  he  employed  there?  A.  I  couldn't  tell  you 
just  how  long;  I  was  thinking  about  three  years. 

Q.  Did  you  in  the  performance  of  your  own  duties  frequently 
come  into  contact  with  him?     A.  Yes,  sir. 

Q.  How  frequently?  A.  Pretty  much  every  day  I  saw 
him. 

Q.  Did  he  at  times  work  for  you  in  the  yard?  A.  Yes, 
sir. 

Q.   Doing  what?     A.   Braking. 

Q.  And  while  so  working  was  he  under  your  direction?  A. 
Yes,  sir. 

Q.  And  in  directing  him  did  you  have  occasion  to  talk  with 
him?  A.  Just  merely  talking,  same  as  I  would  with  anybody 
else,  talking  about  our  work. 

Q.  Did  you  know  him  outside  of  the  job  at  all?  A.  I  never 
was  with  him,  no,  sir. 

Q.  How  did  he  do  his  work?     A.  First  class. 

Q.  How  did  he  act  with  reference  to  civility?  A.  A  regular 
gentleman. 

Q.  Did  you  ever  observe  anything  peculiar,  unusual  or  eccen- 
tric about  him?     A.   Xo,  sir. 

Myron  H.  Bullard  —  sworn. 
Direct  Examination. 
Q.   (by   Mr.   Callahan).  What  is  your  name?     A.  Myron  H. 
Bullard. 

Q.  You  ur<-  a  police  officer,  Mr.  Bullard?     A.  Yes,  sir. 
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Q.  Connected  with  the  Springfield  police  force?  A.  Yes, 
sir. 

Q.  How  long  have  you  been  a  police  officer?  A.  Three 
years. 

Q.  At  any  time  did  you  become  acquainted  with  this  prisoner? 
A.  Yes,  sir. 

Q.  When?     A.  Since  1902. 

Q.  Where  were  you  then  employed?  A.  Springfield  Street 
Railway. 

Q.  In  what  capacity?     A.  Conductor. 

Q.  W7as  the  prisoner  employed  there  then?     A.  Yes,  sir. 

Q.  Did  you  board  at  the  same  place  with  him?     A.  No,  sir. 

Q.  Do  you  know  whether  you  visited  him  at  any  room  which 
he  ever  occupied?     A.  Yes,  sir,  I  had. 

Q.  Where  was  it?  Tell  us.  A.  It  was  on  Carew  Street  some- 
where; I  don't  know  the  number. 

Q.  Do  you  know  whose  house  it  was?  A.  Mrs.  Walters',  I 
guess  it  was. 

Q.  How  frequently  did  you  visit  him  there?  A.  Oh,  I  never 
visited  him  but  once  or  twice. 

Q.  Did  you  know  his  cousin,  George  Kinmouth?  A.  Yes, 
sir. 

Q.  Did  they  room  together  at  Mrs.  Walters'  house?  A.  I 
think  so. 

Mr.  Stapleton.  I  understand  that  has  been  stricken  out. 

Mr.  Callahan.  Do  you  want  that  stricken  out? 

Mr.  Stapleton.  Unless  you  show  it  is  so. 

Mr.  Callahan.  Well,  let  it  be  stricken  out. 

Q.  Did  you  know  George  Kinmouth?     A.  Yes,  sir. 

Q.  WThat  relative  of  the  defendant  was  he?  A.  He  was  a 
cousin. 

Q.  Did  you  ever  observe  anything  peculiar,  eccentric  or  un- 
usual about  this  man?     A.  No,  sir. 

Mr.  Callahan.  You  may  inquire,  Mr.  Stapleton. 

Cross-examination. 

Q.  (by  Mr.  Stapleton).  You  are  not  sure  what  house  you 
went  to  see  him  at?  A.  I  wasn't  sure  of  the  number;  it  was  Mrs. 
Walters',  but  I  couldn't  tell  what  number. 

Q.  Are  you  sure  it  was  Mrs.  Walters'?  A.  Yes,  I  am  sure  it 
was  Mrs.  Walters'. 

Q.  Why  did  you  say  in  answer  to  my  friend,  "  Mrs.  Walters', 
I  guess?"     A.  Did  I  answer  to  that  effect? 
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Q.  Didn't  you  say,  "Mrs.  Walters',  I  guess?"  Or  do  you 
remember?     [Xo  answer.] 

Q.  You  only  went  to  see  him  once  or  twice  at  his  room? 
A.  Once  or  twice,  I  think  it  was. 

Q.  You  didn't  live  with  him  anywhere?     A.   No,  sir. 

Q.  As  a  matter  of  fact,  you  only  knew  him  casually?  A. 
Worked  on  the  road  with  him;  met  him. 

Q.  What  road?     A.  The  street  railway  —  as  we  call  it. 

Q.  Met  him  occasionally  when  you  worked  on  the  street  rail- 
road with  him?     A.  Yes,  sir. 

Q.   How  long  have  you  been  on  the  police  force?     A.  Three  years. 

Q.  And  during  that  time  you  have  patrolled  different  districts 
of  the  city?     A.  Yes,  sir. 

Q.  You  didn't  see  much  of  Spencer  since  he  lived  up  at  Mrs. 
Walters'?     A.   Xo,  I  haven't  since. 

Q.  How  long  ago  was  that?  A.  I  should  say  it  was  1902  or 
'3,  I  couldn't  say  just. 

Q.  You  haven't  seen  much  of  him  since  that  time?  A.  Oh,  I 
have  met  him  occasionally,  you  know. 

Q.  Met  him  on  the  street,  passed  him  on  the  street,  something 
of  that  sort?     Is  that  right?     A.  Yes. 

Q.  How  long  since  you  have  seen  George  Kinmouth?  A.  I 
haven't  seen  him  for  —  four  or  five  years,  I  guess. 

Q.  Where  is  he,  do  you  know?     A.  I  don't  know,  I  am  sure. 

Patrick  J.  O'Connor  —  sworn. 
Direct  Exaviination. 

Q.  (by  Mr.  Callahan).  What  is  your  name?  A.  Patrick  J. 
O'Connor. 

Q.   What  is  your  occupation?     A.  Police  officer. 

Q.  How  long  have  you  been  a  police  officer?  A.  I  was  ap- 
pointed reserve  officer  in  1903. 

Q.   When  did  you  get  on  the  force  regularly?     A.   1905. 

Q.  Did  you  at  some  time  become  acquainted  with  the  prisoner, 
Bertram  G.  Spencer?     A.  Yes. 

Q.  When?     A.  In  1903. 

Q.  At  that  time  what  was  your  occupation?  A.  I  was  working 
at  Oliver  &  Holland's  on  Taylor  Street. 

Q.  What  kind  of  business  did  they  do?  A.  Steam  fitting, 
plumbing. 

Q.  At  that  time  where  did  you  board?  A.  83  Carew  Street, 
Mrs.  Bessie  Walters. 
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Q.  At  that  time  was  the  prisoner  a  boarder  there?  A.  Yes, 
sir. 

Q.  Did  you  become  acquainted  with  him  there?  A.  Yes, 
sir. 

Q.  How  frequently  did  you  meet  him?  A.  I  met  him  at  din- 
ner usually;  I  wouldn't  say  every  day;  I  wouldn't  say  that. 

Q.  At  such  meetings  did  you  converse  with  him?     A.  Yes. 

Q.  Did  he  board  there  all  the  time  that  you  were  there?  A. 
No,  I  don't  think  so. 

Q.  Did  you  board  there  all  the  time  that  he  did?     A.  Yes. 

Q.  After  he  left  Mrs.  Walters'  did  you  meet  him  from  time  to 
time?     A.  Yes,  I  met  him  on  the  cars  afterward. 

Q.  On  the  street  cars?     A.  Yes,  sir. 

Q.  Where  on  the  street  cars  did  you  meet  him?  A.  He  was 
motorman  on  the  Cross  Town  line,  and  I  was  on  that  beat  out 
there,  that  territory,  and  them  times  the  beats  were  so  large  we 
were  allowed  to  ride  on  the  cars,  and  sometimes  I  would  ride  in 
the  front  vestibule  with  him. 

Q.  With  the  prisoner?     A.  With  Mr.  Spencer,  yes. 

Q.  And  at  such  times  would  you  converse  with  him?  A.  Yes, 
sir. 

Q.  Did  you  observe  anything  about  him  which  was  peculiar, 
eccentric  or  unusual?     A.  No,  sir. 

Cross-examination. 

Q.  (by  Mr.  Stapleton).  You  haven't  seen  much  of  him  since 
he  left  the  street  railway?  A.  I  don't  think  I  have  seen  him  at 
all  since  he  left  the  street  railway. 

Q.  And  while  you  were  on  this  beat,  which  was  a  rather  large 
beat,  you  used  to  ride  on  the  car  occasionally?     A.  Yes,  sir. 

Q.  And  sometimes  you  would  go  out  in  the  front  vestibule? 
A.  Yes. 

Q.  And  of  course  it  was  usually  rather  dark  out  there.  You 
were  on  at  night,  were  you?     A.  Yes. 

Q.  It  was  rather  dark  out  there  at  night?  A.  Well,  it  was 
rather  dark,  yes,  a  little  bit  dark. 

Q.  And  he  was  running  the  car?     A.  Yes. 

Q.  And  of  course  he  wasn't  talking  very  much?  A.  Why, 
no. 

Q.  And  you  weren't  talking  very  much  to  the  motorman  while 
he  was  running  car?     A.  Not  much;  no,  sir. 

Q.  So  that  you  didn't  have  much  chance  to  observe  his  looks 
or  manners   while  you   were   out   there   in   the  front   vestibule? 
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A.  Xot  in  the  front  vestibule,  but  many  a  time  we  would 
stop  at  the  "X"  at  Orange  Street  waiting  for  the  other  car, 
and  sometimes  we  would  step  out  on  the  street,  waiting  for  the 
opposite. 

Q.  It  is  a  single  track  there,  is  it?  A.  It  is  a  single  track 
there. 

Q.  I  suppose  you  rode  with  a  good  many  motormen  while  you 
were  on  that  beat?     A.  Yes. 

Q.  How  long  have  you  been  on  the  police  force?  A.  I  was 
appointed  to  the  reserve  in  1903,  and  a  regular  in  1905. 

Q.  At  Mrs.  Walters'  there  were  a  good  many  boarders?  A.  At 
times  she  had  quite  a  few. 

Q.  How  many,  should  you  say?  A.  I  never  kept  track  of 
them  because  I  never  used  to  meet  only  probably  six  or  eight 
that  happened  to  be  at  my  table,  in  my  time. 

Q.  Mostly  men?     A.  Yes,  mostly  all  men. 

Q.  They  are  nearly  all  on  the  police  force  now,  are  they? 
A.  Xo,  sir. 

Q.  As  patrolman  I  suppose  you  patrol  various  beats  around 
different  parts  of  the  city  of  Springfield,  different  districts?  A.  I 
have,  yes. 

Fred  C.  Stratton —  sworn. 

Direct  Examination. 

Q.  (by  Mr.  Callahan).  "What  is  your  name?  A.  Fred  C. 
Stratton. 

Q.  Where  do  you  live?     A.  In  West  Springfield. 

Q.  At  any  time  did  you  live  at  South  Vernon,  Vermont? 
A.  Yes,  sir. 

Q.  What  is  your  occupation?     A.  Freight  conductor. 

Q.  On  which  road?     A.  Boston  &  Maine. 

Q.  In  which  branch  of  the  service?     A.  Freight  service. 

Q.  How  long  have  you  been  freight  conductor  for  the  Boston 
&  Maine?     A.  Very  near  seven  years. 

Q.  While  freight  conductor  did  you  become  acquainted  with 
the  prisoner?     A.  Yes,  sir. 

Q.  Where?  A.  He  flagged  a  work  train  for  me  in  the  first 
place. 

Q.  He  was  a  flagman  on  your  freight  train,  did  you  say? 
A.   Yes,  sir. 

Q.  How  long  did  that  acquaintance  continue  on  the  road? 
A.   Well,  he  was  with  me  between  two  and  three  months. 

Q.   What  are  the  duties  of  a  flagman,  Mr.  Stratton?     A.  Pro- 
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tecting  against  all  trains  when  you  are  out  on  the  main  line,  on 
the  main  track. 

Q.  And  what  would  he  do  in  order  to  insure  that  protection? 
A.  He  would  have  to  go  out  with  a  flag  and  know  what  time 
these  trains  was  all  due. 

Q.  What  end  of  the  train  would  he  work  on?  A.  The  rear 
end. 

Q.  Do  I  understand  it  was  his  duty  to  flag  approaching  trains 
from  the  rear?     A.  Yes,  sir. 

Q.  Under  whose  orders  did  he  act  when  he  did  that?  A.  Well, 
under  my  orders;  and  then  he  was  supposed  to  look  out  for  the 
trains  himself. 

Q.  Use  his  own  judgment?     A.  Yes,  sir. 

Q.  How  did  he  do  his  work?  A.  Always  done  his  work  with 
me. 

Q.  What  was  his  conduct  as  to  civility  while  working  under 
you?     A.  Always  done  his  work,  and  all  right  with  me. 

Q.  And  as  to  being  civil  or  otherwise?     A.  Civil. 

Q.  Did  you  ever  notice  anything  about  him  which  was  pecu- 
liar, eccentric  or  unusual?     A.  No,  sir. 

Cross-examination. 

Q.  (by  Mr.  Stapleton).  That  is,  when  a  train  stops,  why,  the 
flagman  is  on  the  rear  end  of  the  train  and  he  is  signalled  to  go 
out?  A.  Yes,  sir,  he  is.  Sometimes  he  is  signalled  to  go  out, 
and  if  he  understands  his  business  he  has  to  get  out  as  quickly 
as  the  train  stops. 

Q.  Just  as  soon  as  the  train  stops  he  goes  out?  A.  Yes, 
sir. 

Q.  And  walks  back  on  the  track,  with  the  flag?     A.  Yes,  sir. 

Q.  So  that  no  train  will  bump  it  in  the  rear?     A.  Yes. 

Q.  That  is  the  first  position  they  put  a  man  on,  on  the  train, 
isn't  it?     A.  No,  sir. 

Q.  What  is  the  first  job?  A.  Generally  take  the  head  end,  or 
the  middle. 

Q.  And  how  about  the  flagman?     A.  It  is  a  responsible  job. 

Q.  Is  that  the  next  job  he  gets  after  he  gets  the  head  end? 
A.  Sometimes  he  gets  the  middle.  It  depends  on  how  many  men 
there  are  older  than  he  is. 

Q.  That  depends  on  how  many  men.  How  long  did  Spencer 
work  with  you?     A.  Between  two  and  three  months. 

Q.  That  was  where?  A.  On  a  work  train,  between  Mount 
Hermon  and  Northampton. 
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Q.  On  a  work  train  between  Mount  Hermon  and  Northamp- 
ton?    A.  Yes. 

Q.  Were  you  the  conductor?     A.  Yes,  sir. 

Q.  How  many  men  did  you  have  on  the  train?  A.  Three 
brakemen. 

Q.  And  when  was  it  that  he  ran  with  you?  A.  I  couldn't  just 
say  when  it  was,  but  it  was  1907,  I  should  think,  about. 

Q.  You  never  had  any  trouble  with  him  at  all?  A.  No, 
sir. 

Q.  Never  saw  him  have  any  trouble?     A.  No,  sir. 

Q.  Everything  went  smoothly?     A.  Yes,  sir. 

William  K.  Hackett  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Callahan).  What  is  your  name?  A.  William  K. 
Hackett. 

Q.  And  what  do  you  do  for  a  living?  A.  Freight  conductor  on 
the  Boston  &  Maine  Railroad  twelve  years. 

Q.  While  freight  conductor  did  you  become  acquainted  with 
the  prisoner?     A.  Yes,  sir. 

Q.  When?  A.  Well,  I  think  about  four  years  ago;  something 
like  that. 

Q.  Was  he  then  employed  by  the  Boston  &  Maine?  A.  Yes, 
sir. 

Q.  In  what  capacity?     A.  Brakeman. 

Q.  Did  he  at  any  time  work  for  and  under  you?  A.  Yes, 
sir. 

Q.   How  frequently?     A.  He  worked  for  me  about  two  weeks. 

Q.  And  would  you  see  him  at  and  about  his  work  at  other 
times  when  he  wasn't  working  for  you,  from  time  to  time?  A.  I 
don't  know  that  I  ever  did,  only  when  he  was  on  with  me. 

Q.  Did  you  see  him  at  any  other  time  when  he  was  working 
for  you?     A.  Oh,  I  have  met  him  on  the  street. 

Q.  How  did  he  do  his  work  for  you,  Mr.  Hackett?  A.  He 
done  it  very  nicely;  first-class  shape. 

Q.  And  as  to  civility,  what  was  his  conduct?  A.  Well,  he  was 
a  very  nice,  agreeable  man  to  work  with. 

Q.  Did  you  ever  observe  anything  peculiar,  eccentric  or  un- 
usual about  him?     A.  No,  sir. 
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Cross-examination. 

Q.  (by  Mr.  Stapleton).  You  never  had  any  trouble  with  him 
of  any  kind?     A.  No,  sir,  never. 

Q.  Never  saw  anybody  else  have  any?     A.  No,  sir,  I  never  did. 

Q.  You  worked  with  him  for  about  two  weeks?  A.  I  think 
about  two  weeks;  yes,  sir. 

Q.  And  where  did  you  run?  A.  -I  run  from  Springfield  to 
White  River  Junction. 

Q.  Run  up  one  day  and  back  the  next?  A.  Well,  one  night 
and  back  the  next. 

Q.  Was  it  on  a  freight?     A.  On  a  freight;  yes. 

Q.  And  it  would  be  quite  a  long  train,  would  it  not?  A.  Well, 
anywhere  from  30  to  40  cars. 

Q.  Since  that  time  you  haven't  seen  a  great  deal  of  him? 
A.  Why,  no;  not  very  often;  haven't  seen  him  since. 

Q.  Might  meet  him  casually  on  the  street?     A.  That  is  all. 

Q.  Speak  to  him  once  in  a  while?     A.  Certainly. 

Henry  C.  Lombra  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Callahan).  What  is  your  name?  A.  Henry  C. 
Lombra. 

Q.  What  is  your  occupation?  A.  Caretaker  of  the  old  toll 
bridge. 

Q.  Coming  to  Springfield  from  West  Springfield?     A.  Yes. 

Q.  And  crossing  the  Connecticut  River?     A.  Yes,  sir. 

Q.  Are  you  acquainted  with  the  prisoner?     A.  Yes,  sir. 

Q.  How  long  have  you  known  him?  A.  Why,  probably  about 
six  months. 

Q.  Do  you  mean  six  months  preceding  this  time,  or  six  months 
preceding  the  killing  on  Round  Hill?     A.  The  killing. 

Q.  Did  you,  while  attending  to  your  duties  about  the  bridge, 
meet  him  from  time  to  time?     A.  Yes,  sir. 

Q.  How  frequently?  A.  Used  to  see  him  pass  through  there 
from  day  to  day. 

Q.  And  on  such  occasions,  or,  at  least,  some  of  them,  would 
you  converse  with  him?     A.  No,  sir. 

Q.  Did  you  ever  have  any  talk  with  him?     A.  Yes,  sir. 

Q.  When?  A.  About  two  weeks  or  —  no,  about  five  months 
before  this  transaction. 
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Q.  What  transaction  do  you  mean?     A.  The  clay  of  this  ease. 

Q.  By  that  you  mean  five  months  before  the  killing?  A.  Yes, 
sir. 

Q.  What  was  that?  A.  Met  him  at  Poli's  Theatre,  one 
evening. 

Q.   Converse  with  him  that  night?     A.  Yes,  sir. 

Q.  Who  was  with  him?     A.  His  sister. 

Q.  Come  to  the  day  of  the  homicide;  did  you  see  him  that 
day?     A.  Yes,  sir. 

Q.  At  what  time?  A.  Shortly  after  noon  as  he  was  returning 
from  dinner. 

Q.  Crossing  the  bridge  to  Springfield?     A.  Yes,  sir. 

Q.  Did  you  have  some  conversation  with  him?     A.  Yes. 

Q.  Will  you  state  it?  A.  He  asked  me  if  I  would  sell  him 
some  of  the  sweepings  that  I  swept  up  off  the  bridge  to  put  on 
his  garden;  I  told  him  I  would.  I  asked  him  how  much  he 
wanted,  and  he  said  he  wanted  two  loads.  I  asked  him  when, 
and  he  said  he  wanted  a  load  that  night  and  asked  me  to  have  it 
ready  for  him  when  he  came  back  from  work.  I  had  it  ready 
for  him  when  he  came  back. 

Q.  What  time  was  that?  A.  That  was  about  twenty  minutes 
past  six. 

Q.  Was  he  then  crossing  the  bridge?     A.  Yes,  sir. 

Q.  Did  you  have  some  talk  with  him  at  that  time?  A.  Yes, 
sir. 

Q.  State  it.  A.  I  had  a  load  of  manure  ready  for  him  on  a 
little  dumpy  cart  I  have  there,  and  he  took  it  away. 

Q.  Who  took  it  away?  A.  Mr.  Spencer.  I  waited  for  him  to 
bring  the  wagon  back.  When  he  came  back  at  6.40  he  returned 
the  wagon  and  handed  me  a  dollar  bill  to  pay  for  the  manure. 
1  liarl  no  change  and  told  him  he  could  pay  for  it  any  time  that 
he  would  be  passing  by. 

Q.  That  all  that  conversation?     A.  That  was  all  that  night. 

Q.  About  what  time  was  it  that  he  tendered  the  dollar  bill? 
A.   (i.40. 

Q.  Twenty  minutes  to  7  that  he  wanted  to  pay  for  the  manure? 
A.   Yes. 

Q.   Did  you  see  him  again  that  night?     A.  No. 

Q.  When  did  you  next  see  him?     A.  On  Saturday  evening. 

Q.  That  is  the  Saturday  following  the  Thursday  night  of  the 
homicide?     A.   Yes. 

Q.  Where  did  you  see  him  then?     A.   In  the  end  of  the  bridge. 

(^.   Did  you  have  some  conversation  with  him?     A.  Yes,  sir. 
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Q.  .State  it.  A.  He  came  to  me  and  says,  "I  will  pay  you  for 
my  manure,"  and  handed  me  25  cents.  I  asked  him  where  he 
was  going,  and  he  said  he  was  going  to  take  the  manure  out  of 
the  house  yard,  and  made  some  remark,  I  don't  know  what. 

Q.  You  asked  him  that?     A.  He  replied  to  that. 

Q.  What  did  he  say?  A.  I  can't  remember;  made  a  casual 
remark;  I  can't  remember  what  it  was. 

Cross-examination. 

Q.  (by  Mr.  Stapleton).  How  do  you  place  the  time  that  he 
brought  you  the  dollar  bill?  A.  I  had  made  an  appointment 
that  night  with  a  friend  of  mine  to  go  away;  I  was  to  meet  him 
at  7  o'clock,  and  I  was  anxious  to  get  home;  that  is  why  I  know 
the  time. 

Q.  Hadn't  made  an  appointment  with  Spencer?  A.  No,  sir, 
with  a  friend  of  mine. 

Q.  And  of  course  if  you  had  made  an  appointment  with  some- 
body at  7  o'clock,  you  were  anxious  to  get  away,  and  you  sup- 
posed that  it  was  about  five  minutes  to  7  that  Spencer  came  out? 
A.  Yes,  sir. 

Q.  You  usually  on  duty  there  from  6  to  7?  A.  My  duties 
there  are  subject  to  the  time  that  I  turn  off  and  turn  on  the 
lights. 

Q.  And  ordinarily  when  he  was  crossing  the  bridge  you  didn't 
see  anything  of  him?     A.  Only  as  he  was  passing  by. 

Q.  You  didn't  stop  to  talk  to  him?     A.  No,  sir. 

Q.  You  talked  to  him  these  three  times  at  least,  when  he  spoke 
about  the  manure,  when  he  got  it,  and  then  when  he  paid  you 
for  it?     A.  Yes,  sir. 

Harry  J.  Stone  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Callahan).  What  is  your  name?  A.  Harry  J. 
Stone. 

Q.  Are  you  connected  in  some  official  way  with  the  Hampden 
County  jail?     A.  Yes,  sir. 

Q.  What  is  your  position?     A.  Night  guard. 

Q.  Was  this  prisoner  an  inmate  of  the  jail  while  you  were  a 
night  guard?     A.  Yes,  sir. 

Q.  Do  you  recall  an  occurrence  on  May  18,  1910,  in  which  the 
prisoner  figured?     A.  Yes,  sir. 
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0.  Will  you  state  what  you  know  about  that?  A.  Well,  I  was 
making  my  rounds  at  4.15  in  the  morning,  and  I  heard  a  noise 
in  the  east  side  of  the  cell  room.  I  went  around  there  and  the 
watchman  in  front  of  110  cell  said  that  — 

Q.  You  can't  tell  what  he  said  unless  the  prisoner  was  there. 
"Was  the  prisoner  there  at  that  time?     A.  Yes,  sir. 

Q.  Well,  proceed.  A.  And  he  said  the  noise  came  from  Spen- 
cer's cell.  I  stepped  to  the  cell  and  saw  Spencer  walking  back 
and  forth  crying.  I  asked  him  what  was  the  matter,  and  he  paid 
no  attention  to  me.  I  saw  that  his  eyes  were  closed  and  I 
reached  through  the  bars  and  pulled  him  up  to  the  door  and 
asked  him  what  was  the  matter,  and  he  says,  "I  can't  stand  this 
any  longer."  And  I  said,  "What  is  the  matter?"  and  he  says, 
"  You  are  passing  the  cell  all  night  and  the  watchman  out  there 
sits  and  watches  every  move  that  I  make,"  and  he  says,  "I  can't 
stand  being  shut  up  in  a  cell  and  watched."  And  then  he  got 
under  the  bed.  He  sat  there  crying,  and  I  told  him  he  would 
have  to  keep  quiet  or  he  would  have  every  one  woke  up,  and  he 
said  he  couldn't  keep  quiet.  Then  he  commenced  pulling  his  bed 
off  onto  the  floor.  Then  I  went  and  rang  the  bell  for  Officer 
Madison  that  sleeps  up  over  the  office,  and  then  I  went  back  to 
Spencer's  cell  and  he  was  down  on  the  floor  on  his  bed  on  his 
hands  and  knees,  pulling  the  stuff  over  and  saying  — 

Q.  Pardon  me,  pulling  what  stuff  over?  A.  The  bed  clothes 
and  the  tick  that  was  on  the  floor.  And  he  says,  "Where  is 
she?  Why  don't  she  come?  Where  is  my  mother?"  Then  about 
that  time  Officers  Madison  and  Towne  came  in  —  well,  just  before 
that  he  was  looking  over  the  stuff  and  he  says  —  when  I  came 
back  from  the  door  after  calling  the  officer,  he  says,  "Where  is 
it?  Where  did  I  put  it?"  He  says,  "If  I  don't  find  it  I  shall  go 
crazy."  I  asked  him  what  he  was  looking  for,  and  he  said, 
"Nothing."  About  that  time  Officers  Madison  and  Towne  came 
in  from  the  office  and  they  stopped  there  a  minute  and  Mr. 
Madison  went  and  telephoned  for  Turnkey  Wade.  Mr.  Wade 
came' in  about  4.4.5  and  he  saw  the  condition  of  the  cell  and 
he  ordered  Mr.  —  told  Mr.  Towne  to  get  mufflers.  Mr.  Towne 
brought  — 

Q.  Pardon  me,  what  are  mufflers?  A.  Mufflers  are  a  leather 
about  18  or  20  inches  long,  I  should  say,  and  perhaps  10  or  12 
inches  wide.  It  opens  up  and  there  is  straps  on  the  inside.  The 
hands  are  placed  in  there  and  buckled  down;  the  top  folds  over 
on  to  some  staples  on  the  side  next  to  the  prisoner. 
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Q.  Yes.  A.  The  strap  goes  through  those  and  it  is  locked  on 
the  back  of  the  prisoner. 

Q.  Were  you  there  when  Turnkey  Wade  arrived?     A.  Yes,  sir. 

Q.  Was  he  finally  removed  from  that  cell?     A.  Yes. 

Q.  And  placed  where?  A.  Taken  across  to  the  Chicopee 
House,  I  understand. 

Q.  Well,  now,  will  you  describe  for  the  benefit  of  the  jury  what 
the  Chicopee  House  is?  A.  Well,  it  is  a — it  is  a  part  of  the 
prison  across  the  yard  where  unruly  prisoners  are  taken. 

Q.  Is  that  a  dungeon  cell  or  a  lighted  cell?     A.  Which? 

Q.  The  Chicopee  House.  A.  Well,  there  is  lighted  cells  and 
dungeons. 

Q.  But  is  it  lighted?     A.  Yes,  sir. 

Mr.  Callahan.     You  may  inquire. 

Mr.  Stapleton.     I  have  nothing. 

Nathaniel  B.  Wade  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Callahan).  What  is  your  name?  A.  Nathaniel 
B.  Wade. 

Q.  You  live  in  Springfield,  Mr.  Wade,  and  you  are  the  turnkey 
at  the  Hampden  County  jail?     A.  Yes,  sir. 

Q.  How  long  have  you  been  turnkey?  A.  I  have  been  turn- 
key something  over  eighteen  years. 

Q.  While  you  have  been  turnkey  was  this  prisoner  an  inmate  of 
the  Hampden  County  jail?     A.  Yes,  sir. 

Q.  As  such  turnkey  did  you  have  him  under  your  observation 
and  control?     A.  Yes,  sir. 

Q.  Do  you  recall  an  episode  on  May  18,  1910,  in  which  he 
figured?     A.  I  do. 

Q.  Were  you  called  to  the  jail  that  morning?  A.  Mr.  Madi- 
son telephoned  to  me  some  time  before  4  and  5. 

Q.  Did  you  proceed  to  the  jail?     A.  Yes,  I  did. 

Q.  Where  did  you  go  when  you  got  to  the  jail?  A.  I  went 
directly  to  Mr.  Spencer's  cell. 

Q.  Now,  will  you  tell  the  jury  what  you  observed,  Mr.  Wade? 
A.  When  I  went  to  the  cell  I  found  him  on  his  knees  creeping 
around  the  cell,  and  all  that  I  heard  him  say  at  the  time  was 
"Where  is  she?"     That  was  about  all  that  I  remember  about  it. 

Q.  Did  I  understand  you  to  say  he  was  creeping  around? 
A.  He  was.  He  was  on  his  hands  and  knees.  I  won't  say  he 
was  creeping  around,  but  he  was  on  his  hands  and  knees. 
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Q.  Yes.  Proceed.  A.  And  I  think  I  told  Mr.  Towne  to  get 
the  mufflers,  that  we  couldn't  have  him  in  there  making  so  much 
noise,  that  I  would  put  him  over  to  the  other  side;  and  Mr. 
Towne  brought  them  down,  and  then  I  went  to  the  cell  and  I  put 
his  hands  in  the  mufflers  and  locked  them  and  we  took  him  over 
across  the  way  to  a  place  called  the  Chicopee  House.  There  I  put 
him  into  the  cell  and  put  a  couple  of  men  to  watch  him  on  the 
outside.     He  was  locked  in. 

Q.  Is  this  at  the  Chicopee  House  you  are  describing?  A.  The 
Chicopee  House,  yes.  Then  I  left  him  there  and  went  back  to 
the  office. 

Q.  Did  you  later  send  for  Dr.  Hooker?  A.  I  telephoned  to 
Dr.  Hooker  and  stated  — 

Q.  I  don't  care  what  you  said,  but  did  he  come  later?  A.  Yes, 
he  did. 

Q.  About  what  time  did  the  doctor  arrive?  A.  I  couldn't  tell 
you  exactly.     I  didn't  make  a  note  of  the  time. 

Q.  With  reference  to  whether  it  was  forenoon  or  afternoon  of 
that  day?     A.  Oh,  it  was  in  the  forenoon. 

Q.  "Were  you  there  when  the  doctor  arrived?     A.  Yes. 

Q.  Did  you  see  what  happened  after  the  doctor  arrived?  A.  I 
went  over  to  the  Chicopee  House  with  the  doctor,  and  the  doctor 
asked  me  to  take  off  the  mufflers,  and  I  loosened  the  mufflers, 
and  removed  the  back  strap  that  held  his  hands.  He  said  he 
would  like  to  examine  his  pulse.  After  examining  his  pulse  he 
says,  "  I  find  nothing  the  matter  with  him." 

Mr.  Stapletox.     I  object  to  what  the  doctor  said. 

Q.  \Yas  the  prisoner  there?     A.  Yes. 

Mr.  Stapletox.     I  ask  your  Honor's  ruling  on  that. 

The  Court.  I  think  the  answer  should  be  excluded  —  the 
statement  should  be  excluded  so  far  as  it  is  intended  to  express 
any  opinion  as  to  his  mental  condition. 

Mr.  Callahan.  I  am  not  offering  it  for  that  purpose,  may  it 
please  your  Honor.  I  am  offering  it  for  a  different  purpose,  and, 
as  we  contend,  a  perfectly  proper  purpose,  and  I  say  that  that 
purpose  ought  not  to  be  defeated  if  incidentally  something  is  said 
which  might  be  inadmissible  if  offered  of  itself. 

Mr.  Stapletox.     I  think  it  ought  to  be  limited. 

Mr.  Callahax.     We  limit  it.     I  agree  to  limit  it  to  that. 

The  Court.  I  have  already  stated  that  it  seems  to  me  it  is  not 
competent  for  that  purpose.  There  is  no  reason  why  it  is  not 
competent  for  another  purpose. 

Mr.  Stapletox.     Unless  replied  to. 
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The  Court.     What? 

Mr.  Stapleton.  Unless  replied  to  I  don't  see  how  it  is  com- 
petent. 

Q.  Proceed,  Mr.  Wade.  A.  The  doctor  says  to  me  that  his 
pulses  were  normal. 

Mr.  Stapleton.     I  didn't  catch  that,  Mr.  Wade. 

The  Witness.  The  doctor  said  that  his  pulse  was  normal. 
And  then  he  says,  "Mr.  Spencer,"  he  says,  "you  can  have  your 
choice,  either  to  be  put  in  the  dungeon  and  be  fed  on  bread  and 
water  or  go  over  to  the  other  place  and  behave  yourself."  He 
said  he  would  go  over  and  behave  himself. 

Q.  From  that  time  up  to  the  time  of  his  being  taken  to  Bridge- 
water  did  you  have  any  further  trouble  with  him?  A.  I  took 
him  over  to  the  office  at  about  10.30  and  removed  the  mufflers 
from  his  hands.     I  never  had  any  trouble  with  Mr.  Spencer. 

Q.  From  that  time  up  to  the  commitment?  A.  Oh,  to  Bridge- 
water? 

Q.  Yes.  A.  Not  from  that  time  up  to  then;  no,  sir.  He  has 
always  behaved  himself  and  got  along  with  us. 

Q.  When  did  he  go  to  Bridgewater?  A.  I  am  unable  to  tell 
you  that  without  looking  at  the  records. 

Q.  Well,  in  a  general  way,  I  will  ask  you  whether  it  was  along 
the  latter  part  of  September,  1910? 

Mr.  Stapleton.     About  the  19th  of  September,  1910. 

Mr.  Callahan.  All  right,  about  the  19th  of  September,  1910, 
he  left  the  jail. 

The  Witness.  It  was  when  he  was  taken  away  from  Bridge- 
water. 

Q.  When  was  that?  A.  I  couldn't  say  without  looking  at  the 
records. 

Q.  Was  it  some '  time  in  July  of  this  year?  A.  I  think 
it  was  some  time  in  the  middle  of  July;  I  won't  be  sure  about 
that. 

Q.  After  his  return  this  year  did  you  have  some  trouble  with 
him  about  September  15?  A.  I  was  home  eating  my  breakfast. 
It  was  some  after  8  o'clock,  I  think,  in  the  morning,  and  the  tele- 
phone rang,  and  they  wanted  I  should  go  over  to  the  jail  im- 
mediately. 

Q.  Did  you  go  there?     A.  I  did. 

Q.  State  what  you  observed.  A.  I  went  directly  to  his  cell, 
and  he  didn't  say  anything  to  me.  He  was  walking  back  and 
forth  in  his  cell,  and  I  found  his  cuspidor  in  his  cell  was  broken 
and  the  stool  that  he  sat  on  had  been  smashed. 
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Q.  Where  were  the  bedclothes?  A.  At  that  time  they  were  on 
the  bed;  I  didn't  notice  that  they  were  touched  at  all. 

Q.  But  the  cuspidor  and  the  stool  were  smashed?  A.  Yes, 
sir;  they  were  in  the  middle  of  the  cell. 

Q.  In  the  cell  at  that  time  was  there  another  article  of  furni- 
ture? A.  There  were  a  table  with  drawings  and  pencil  on  it;  I 
couldn't  say  what  was  on  the  table  really. 

Q.  Were  there  books  and  magazines?     A.  Yes,  sir. 

Q.  Were  there  photographs?  A.  I  think  there  were  some 
photographs. 

Q.  But  any  of  the  articles  upon  that  table  and  the  table  itself 
on  which  those  articles  were,  —  had  they  been  disturbed  in  the 
slightest?     A.  They  had  not  been  disturbed;  no,  sir. 

Q.  On  October  24  did  you  have  occasion  again  to  visit  his  cell? 
A.  Yes,  sir.  It  was  between  1  and  2,  if  I  remember  right,  I  was 
called.  I  was  in  the  office  at  that  time,  and  I  was  called  to 
Spencer's  cell  by  one  of  the  prisoners,  I  think  it  was  a  man  by 
the  name,  —  well,  I  can't  tell,  —  he  called  me.  I  heard  him 
holler  to  me,  although  I  heard  noises  in  the  prison  at  the  time, 
and  I  went  to  Mr.  Spencer's  cell. 

Q.  State  what  you  found.  A.  He  had  the  bed,  the  tick  was 
on  the  floor,  and  he  was  crying,  and  his  head  was  buried  practi- 
cally in  the  bed  tick,  and  he  was  moaning  and  crying.  I  didn't 
disturb  him,  but  waited  for  half  an  hour,  something  like  that, 
and  went  back  to  the  office.     That  is  all  I  know. 

Q.  Did  you  see  him  use  his  hands  or  either  of  them  while  he 
was  doing  that?  A.  He  pounded  the  bed  tick.  I  think  he 
pounded  the  bed  tick.  He  got  up  on  his  knees  and  pounded  the 
bed  tick  and  struck  it  several  times,  —  he  turned  around  and 
struck  the  frame,  that  is,  the  bed  he  laid  on. 

Q.  How  did  he  strike  the  bed  tick  itself?  A.  Well,  I  can't 
remember  any  more  than  striking  it  with  his  fist. 

Q.  With  what  force?     A.  Well,  striking  it  hard,  I  should  say. 

Q.  How  did  he  strike  the  iron  frame?  A.  I  should  say  he 
struck  it  two  or  three  times,  I  think  it  was  twice,  something  like 
that. 

Q.  With  some  force,  or  how?  A.  Well,  I  don't  think  he  hit  it 
very  hard. 

Q.  Did  he  hurt  his  hand  when  he  struck  the  iron  frame?  A.  I 
couldn't  say;  I  didn't  look  at  his  hands. 

Q.  On  that  occasion  was  the  table  or  its  contents  in  any  way 
disturbed?     A.   No,  sir;  not  that  I  could  see. 
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Cross-examination. 

Q.  (by  Mr.  Stapleton).  He  has  pictures  on  the  table  of  his 
mother  and  wife?  A.  I  think  there  were.  There  was  pictures 
there.  I  know  he  had  those  pictures.  I  wouldn't  say  they  were 
on  the  table,  but  I  think  they  might  have  been  on  the  table. 

Q.  He  has  never  done  anything  to  injure  those  pictures,  so  far 
as  you  ever  observed?     A.  No,  sir. 

Q.  Takes  very  good  care  of  them?    A.  I  think  he  does;  yes,  sir. 

Q.  Now,  the  first  time  in  May  you  were  called  at  what  time  of 
the  morning?  A.  Between  —  I  wouldn't  tell  the  minutes  —  be- 
tween 4  and  5  the  telephone  rang;  and  I  was  asleep  at  the  time. 

Q.  What  time  did  you  telephone  to  Dr.  Hooker  —  is  it? 
A.  Hooker  is  the  county  physician. 

Q.  What  time  did  you  telephone?  A.  I  couldn't  recall  the 
time  I  telephoned.     After  I  came  back  from  the  Chicopee  House. 

Q.  9  or  10  o'clock?  A.  Well,  it  —  I  think  it  was  before  that, 
but  I  won't  say.     Really,  I  couldn't  — 

Q.  And  do  you  remember  what  time  that  he  came,  Mr.  Wade? 
A.  I  couldn't  say  what  time  he  came. 

Q.  About  11  o'clock,  should  you  think,  it  might  be?  A.  It 
was  before  that,  because  I  brought  him  over  at  10.30. 

Q.  You  brought  him  over  at  10.30?     A.  Yes,  sir. 

Q.  Now,  you  got  down  to  the  jail  about  5,  did  you?  A.  I 
think  it  was  before  5  I  got  in  there.     It  was  — 

Q.  You  think  you  got  down  before  5?  A.  Yes.  It  was  after 
—  I  know  it  was  after  4.  Between  4  and  5,  that  I  left  my  house. 
I  have  an  alarm  clock  that  goes  off  at  5  o'clock,  so  that  I  must 
have  been  there  before  that  time. 

Q.  And  as  soon  as  you  got  there  you  saw  Spencer  and  you 
ordered  the  muffler  put  on  him  and  had  him  taken  over  to  the 
Chicopee  House?     A.  I  did;  yes. 

Q.  That  is  a  department  of  the  jail  that  is  used  as  a  hospital 
there,  to  some  extent?  A.  Solitary.  Upstairs  can  be  used  as  a 
hospital.  If  we  have  contagious  diseases  they  are  usually  or- 
dered over  there  and  put  upstairs.  Below  are  cells  that  can  be 
used  as  dungeons  if  we  want  to.  They  are  cells  practically  the 
same  as  any  other  cell  in  the  other  department. 

Q.  You  didn't  put  Spencer  in  a  dungeon?  A.  It  could  be 
made  a  dungeon,  but  it  wasn't.  It  was  an  open  cell,  just  the 
same  as  the  others. 

Q.  That  is,  you  could  make  it  a  dungeon?  A.  By  closing  the 
doors,  yes,  sir;  we  could  make  it  dark. 
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Q.  Closing  the  doors  and  darkening  it  up?  A.  Yes.  That  is, 
it  would  be  a  dungeon.  There  would  be  some  light  could  get  into 
it.  We  called  that  a  dungeon  simply  because  it  was  separated 
from  the  other  prison,  and  prisoners  who  are  locked  up  for  pun- 
ishment —  the  other  part  —  if  they  make  any  disturbance,  of 
course  we  put  them  over  there,  and  if  they  make  any  they  don't 
annoy  the  other  prisoners. 

Q.  You  call  it  a  dungeon,  but  as  a  matter  of  fact,  it  isn't  a 
dungeon  at  all?     A.  No,  no;  not  unless  it  is  made  that. 

Q.  Xot  down  under  the  earth?     A.  Oh,  no. 

Q.  And  is  never  completely  dark?     A.  No,  sir. 

Q.  Just  that  you  put  them  over  there  alone  until  they  quiet 
clown?     A.  That  is  the  idea.     We  call  it  a  dungeon  — 

Q.  You  call  it  a  dungeon  to  frighten  them.  You  didn't  see 
Spencer  much  after  he  was  put  over  there  until  Dr.  Hooker  came? 
A.  Xo.  I  placed  two  men  there  to  care  for  him,  and  I  told  them 
if  there  was  any  disturbance  —  there  was  a  bell  there  to  connect 
with  the  office,  so  that  if  there  was  anything  out  of  the  way,  to 
be  sure  to  ring  the  bell  and  we  would  get  there. 

Q.  But  with  these  mufflers  on  him,  why,  he  couldn't  really  — 
he  was  so  fixed  with  those  mufflers  that  he  couldn't  really  do  any 
harm  to  himself  or  anybody  else  while  he  had  them  on?  A.  No, 
sir. 

Re-direct  Examination. 

Q.  (by  Mr.  Callahan).  Mr.  "Wade,  while  he  was  there,  have 
you  seen  his  counsel  conferring  with  him  in  the  office  of  the  jail? 
A.   His  counsel  have  been  there  several  times  to  see  him. 

Q.  As  they  undoubtedly  had  a  right  and  duty  to  do.    A.  Yes,  sir. 

Q.  How  long  would  those  visits  usually  last?  A.  From  his 
counsel? 

Q.  Yes.  From  what  time  to  what  time?  A.  WTell,  I  never 
keep  any  record  of  them  whatever.  I  don't  think  Mr.  Stapleton 
stayed  very  long;  and  Colonel  Young  —  Lawyer  Young  —  excuse 
me  —  several  times.     I  couldn't  tell  how  long  they  were. 

Q.  I  would  like  an  idea,  if  you  can  help  us,  of  about  how  long 
some  of  those  visits  would  be.  They  had  a  beginning  and  an 
.ending.  A.  Oh,  it  might  be  for  an  hour,  might  be  half  an  hour. 
As  I  never  kept  no  record  — 

Q.  Now,  were  the  —  where  would  these  conferences  be  held? 
A.   In  the  office. 

Q.  And  while  the  conferences  were  being  held  where  would  you 
and  the  other  jail  officials  place  yourselves?  A.  Well,  we  never 
paid  any  attention  to  the  counsel. 
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Q.  What  I  am  getting  at  is,  did  you  keep  a  respectful  and 
proper  distance  away  from  the  conference?  A.  Oh,  yes;  yes, 
sir. 

Q.  During  those  conferences  was  the  —  did  the  prisoner  make 
any  outbreaks  or  outcries  of  any  kind?  A.  Not  that  I  saw  in 
any  way. 

Q.  What  did  he  appear  to  be  doing?  A.  Why,  talking  with 
his  counsel. 

Q.  And  in  what  tone  of  voice?  A.  Well,  I  couldn't  say.  I 
didn't  —  I  don't  know  as  I  could  —  I  could  see  him,  —  his  lips 
going,  but  I  couldn't  say  as  he  was  talking  very  loud. 

Q.  Was  he  talking  in  a  loud,  rough  voice  at  any  time,  so  that 
you  could  hear  the  words  at  all?  A.  I  don't  think  I  could.  I 
know  I  didn't  hear  him  any. 

Re-cross-examination. 

Q.  (by  Mr.  Stapleton).  That  is  a  very  large  room  down 
there,  Mr.  Wade?     A.  Yes,  it  is  very  large. 

Q.  And  the  office  is  over  in  one  corner  of  it?  A.  What  we 
call  —  we  call  it  our  office,  but  the  place  where  we  do  our  busi- 
ness is  in  one  corner. 

Q.  Really,  in  a  little  "L"?     A.  Yes,  sir. 

Q.  Well,  frequently  you  were  in  the  little  "L"  or  around  this 
part  of  the  room,  and  you  weren't  listening  or  paying  any  atten- 
tion to  what  was  being  said?     A.  Yes. 

Charles  P.  Hooker  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Callahan).  What  is  your  name?  A.  Charles  P. 
Hooker. 

Q.  What  is  your  occupation?     A.  I  am  a  physician. 

Q.  And  surgeon?     A.  No. 

Q.  Are  you  officially  connected,  or  connected  professionally, 
with  the  Hampden  County  jail?  A.  I  am  the  physician  for 
Hampden  County. 

Q.  And  as  such  physician  is  it  your  duty  to  treat  the  prisoners 
confined  there?     A.  Yes. 

Q.  Were  you,  on  May  18,  1910,  called  to  the  jail?     A.  Yes. 

Q.  Did  you  go?     A.  I  did. 

Q.  Did  you  see  the  prisoner  there  that  morning?     A.  Yes. 

Q.  Where  did  you  see  him?  A.  In  the  building  which  we  call 
the  Chicopee  House. 
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Q.  When  you  arrived  what  was  he  doing?  A.  He  was  on  the 
floor. 

Q.  What  is  that?  A.  He  was  lying  on  the  floor;  his  wrists 
were  confined  by  a  muff. 

Q.  A  muffler?     A.  A  muff;  called  a  muff. 

Q.  And  was  he  saying  anything?  A.  I  don't  remember  that 
he  was  saying  anything  at  all. 

Q.  Was  he  in  physical  action  of  any  kind?  A.  I  think  he  was 
writhing  about  some. 

Q.  Did  you  make  an  examination  of  him,  Doctor?     A.  Yes. 

Q.  "What  was  it?  A.  I  asked  Mr.  Wade  to  remove  the  muff, 
which  he  did.     I  noted  the  character  of  his  pulse,  his  color. 

Q.  What  was  the  pulse?     A.  His  pulse  was  normal. 

Q.  What  was  the  color?     A.  Normal. 

Q.  Was  there  anything  peculiar,  unusual,  about  the  expression 
of  his  countenance  at  that  time?     A.  No. 

Q.  Did  you  say  anything  to  him  after  you  made  your  exam- 
ination?    A.  Yes. 

Q.  State  it.  A.  I  don't,  of  course,  remember  my  exact  lan- 
guage at  the  time,  but  in  effect  it  was  that  he  was  feigning. 

Q.  He  was  faking?  A.  Faking  or  feigning;  I  don't  remember 
exactly. 

The  Prisoner.  [Rising.]  Faking,  you  son  of  a  bitch?  You 
are  the  one  that  tried  to  poison  me.  You  are  the  one  that  put 
poison  in  my  cup.  I  wasn't  faking  then,  was  I?  [Prisoner  re- 
strained by  officers  and  resumes  outcries  after  a  struggle.]  I  was 
faking,  was  I?  I  was  faking?  No,  I  won't  shut  up;  no,  I  won't 
shut  up.  I  will  let  everybody  know  what  he  was  doing.  He  was 
trying  to  put  poison  in  my  cup  —  in  my  water  one  night.  I 
caught  him.  Another  man  saw  me  —  saw  him  —  saw  him  put- 
ting it  in  my  cup  - —  in  my  salt  and  pepper  shaker.  I  was  faking, 
was  I?  [Prisoner  is  held  by  the  officers  and  is  laid  on  the  seat 
in  the  dock.]  Go  away;  no  need  of  standing  and  holding  me; 
I  am  all  right;  I  am  all  right.  [Prisoner  sits  on  seat  in  dock; 
ofhVfr  hands  him  a  glass  of  water  which  he  drinks.]  Don't  hold 
me, 

Mr.  Callahan.  [After  a  pause.]  Shall  I  proceed,  your 
Honor.' 

Thf  COUBT.      Yes. 

Q.  I  wish,  Doctor,  you  would  go  on  and  tell  that  conversation 
in  substance.  A.  As  I  recall  it,  I  said  to  him,  "You  are  faking, 
Spencer;  you  have  the  choice  of  one  of  two  things,  — either  to  go 
into  the  dungeon  on  bread  and  water  for  ten  days,  or  go  back  to 
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your  cell  and  behave  yourself."     That  is  essentially  as  I  remem- 
ber it.     He  said  in  reply,  "I  will  behave,  Doctor." 

Q.  When  he  said  that  did  he  look  you  in  the  eye,  Doctor? 
A.  Oh,  I  couldn't  say,  Mr.  Callahan. 

Q.  Was  there  anything  peculiar  or  eccentric  about  his  manner 
of  saying  that,  Doctor?  A.  He  said  it  in  about  the  tone  of  voice 
that  I  have  indicated. 

Q.  For  the  purpose  of  the  record,  if  I  may  say,  a  low,  well- 
modulated  tone  of  voice?     A.  Quiet;  spoke  quietly. 

Q.  From  that  time  up  to  the  time  of  his  commitment  on  Sep- 
tember 19,  1910,  did  you  have  any  further  trouble  with  him? 
A.  No. 

Q.  Since  his  return  for  trial  have  you  had  anything  to  do  with 
him,  Doctor? 

The  Prisoner.     [To  Officer  Wade.]     Let  me  alone. 

The  Witness.  In  passing  his  cell  on  two  occasions  I 
stopped  and  spoke  with  him.  I  have  not  been  called  to  see  him 
professionally. 

Q.  For  any  outbreaks?  A.  I  never  have  seen  him  in  any  other 
outbreak. 

Cross-examination. 

Q.  (by  Mr.  Stapleton).  His  pulse  was  perfectly  normal? 
A.  Yes. 

Q.  And  he  appeared  in  every  way  to  be  normal?     A.  Yes. 

Q.  That  is,  physically,  I  mean.     A.  Yes. 

Q.  What  time  did  you  get  there,  Doctor?     A.  About  10  o'clock 

A.M. 

Q.  When  you  got  there  he  had  these  muffs  on,  as  they  call 
them?     A.  Yes,  he  had  the  muff. 

Q.  He  was  writhing  with  his  hands?  A.  Why,  I  couldn't  say 
that  he  was  writhing  severely;  he  was  twisting  himself,  as  I  recall 
it  now  —  a  year  ago  last  May. 

Q.  Kind  of  unpleasant  things  to  have  on,  as  near  as  you  can 
judge?     A.  Well,  I  don't  think  so;  they  are  not  severe. 

Q.  They  are  not  severe;  they  don't  hurt  particularly,  but  what 
I  mean  is,  kind  of  unpleasant  to  keep  them  on  for  some  length  of 
time?     A.  Well,  keep  the  hands  in  a  hot  place,  that  is  all. 

Q.  Since  that  time  you  haven't  seen  much  of  him?     A.  No. 

Q.  He  always  seemed  to  have  an  aversion  to  you  in  the  jail 
there?     A.  Not  to  my  knowledge. 

Q.  Not  from  anything  you  saw  there?     A.  No. 

Q.  You  never  tried  to  poison  him,  Doctor?     A.  No. 

Q.  Never  did  anything  to  injure  him?     A.  No. 
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Q.  You  have  given  him  medicine,  though,  I  take  it?  A.  I 
gave  him  a  tablet  or  more  for  a  headache  once. 

Q.  That  was  this  year?  A.  Xo,  that  was  last  year.  I  also 
gave  him  —  he  requested  me  to  give  him  —  no,  he  asked  me  if 
his  sister  might  bring  in  to  him  some  eascara  tablets,  and  I  told 
him  no,  it  was  not  permitted,  but  if  he  wanted  anything  of  that 
sort  I  would  supply  them  to  him,  which  I  did  through  an  agent. 

Embury  P.  Clark  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Callahan).  What  is  your  full  name?  A.  Em- 
bury P.  Clark. 

Q.   Are  you  the  sheriff  of  the  county?     A.  Yes. 

Q.  As  such  sheriff,  General,  you  have  custody  of  the  Hampden 
County  jail?     A.  Yes,  sir. 

Q.  Have  you  had  this  prisoner  under  your  observation  since  he 
has  been  an  inmate  of  that  jail?   •  A.  Yes,  sir. 

Q.   And  under  your  care?     A.   Yes,  sir. 

Q.  I  desire  to  ask  you  if  you  recall  a  visit  to  the  jail  by  Dr. 
Quinby?     A.  I  do. 

Q.   Were  you  there  at  the  time  that  visit  was  made?    A.  Yes,  sir. 

Q.  I  speak  of  an  episode  within  a  comparatively  short  time? 
A.   Yes,  sir. 

Q.  Do  you  recall  about  when  that  was?  A.  I  cannot  fix  the 
date. 

Q.  Was  it  last  month?     A.  I  should  say  it  was. 

Q.  Did  you  report  to  the  prisoner  that  Dr.  Quinby  was  present? 
A.  I  sent  for  the  prisoner  to  come  out  into  the  guard  room. 

Q.  And  did  you  have  some  conversation  with  him  there?  A. 
Not  until  after  Dr.  Quinby  had  told  me  that  he  would  not  con- 
verse with  him. 

Q.  Dr.  Quinby  what?  A.  Dr.  Quinby  told  me  that  the  pris- 
oner refused  to  converse  with  him. 

Q.  After  receiving  that  information  did  you  have  some  con- 
•  <  r  ation  with  the  prisoner?     A.  Yes. 

Q.  Kindly  state  what  it  was.  A.  That  was  subsequent  to  my 
telephoning  to  his  counsel,  Mr.  Stapleton.  The  prisoner  told  me, 
or  told  Dr.  Quinby,  that  he  didn't  wish  to  talk  with  him  without 
the  consent  or  knowledge  of  his  counsel.  I  telephoned  Mr. 
Stapleton. 

Q.  I  don't  care  about  what  you  and  Mr.  Stapleton  said,  but  as 
a  result  of  the  talk  did  you  tell  the  prisoner  anything?     A.  I  did. 
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Q.  What  was  that?  A.  That  Mr.  Stapleton  was  perfectly  will- 
ing to  have  him  confer  with  Dr.  Quinby. 

Q.  And  then  what  happened?  A.  The  doctor  sat  down  and 
conversed  with  him. 

Cross-examination. 

Q.  (by  Mr.  Stapleton).  The  prisoner  was  very  mild  that 
day?     A.  Yes,  sir. 

Q.  And  wasn't  excited  at  all?     A.  No,  sir. 

Q.  You  have  seen  him  from  time  to  time  there,  General? 
A.  I  have. 

Q.  And  a  good  deal  of  the  time  he  appears  mild  and  calm  as 
any  other  person?     A.  Yes,  sir. 

Q.  And  you  can  talk  with  him,  and  there  doesn't  seem  to  be 
anything  excited  about  him?     A.  That  is  true. 

Q.  And  there  are  other  times  when  he  does  appear  excited? 
A.  I  don't  know  that  I  have  seen  him  at  any  time  when  he  ap- 
peared excited. 

Q.  Did  you  last  year,  General,  go  down  to  his  cell  on  one  oc- 
casion with  Colonel  Young,  one  of  his  counsel?     A.  No,  sir. 

Q.  Do  you  remember  Colonel  Young  calling  at  the  jail?  A.  I 
do. 

Q.  Did  you  go  down?     A.  I  think  I  went. 

Q.  You  think  you  went?  A.  I  think  I  went  to  the  cell  and 
stated  that  Colonel  Young  desired  to  talk  with  him. 

Q.  What  did  he  say?  A.  He  refused  to  come  out  and  talk 
with  the  Colonel. 

Q.  What  was  his  condition  at  that  time?  What  was  Spencer's 
condition?  A.  Why,  I  don't  recall  that  it  was  very  unusual;  I 
don't  recall  that  it  was  anything  unusual  except  that  he  declined 
to  come  out  and  talk  with  him. 

Q.  WTas  he  weeping  at  that  time?     A.  I  don't  recall  that  he  was. 

Q.  Did  you  afterwards  go  down  to  the  cell  with  Colonel 
Young,  or  do  you  remember?     A.  I  think  we  did,  afterwards. 

Q.  Went  down  to  the  cell  together?     A.  I  think  so. 

Q.  Do  you  remember  what  was  said  or  done  then?  A.  No,  I 
think  the  Colonel  talked  with  him  considerable,  but  I  don't  recall 
what  was  said. 

Q.  How  did  Spencer  act  at  that  time?     A.  I  can't  recall. 

Q.  Do  you  remember  whether  he  sat  there  in  the  corner  crying 
and  had  refused  to  talk  to  anybody  at  that  time?  A.  I  don't 
recall. 

Q.  Did  he  in  conversation  with  you  express,  —  has  the  prisoner 
in  conversation  with  you  expressed  any  belief  in  regard  to  the 


TESTIMONY   OF   CHARLES    L.    SIMONDS.  791 

officials  of  the  jail  being  down  on  him  or  persecuting  him  in  any 
way?     A.  Only  about  one  of  the  officers. 

Q.  Who  is  that?     A.  A  Mr.  Moody. 

Q.  "What  did  he  say  about  Mr.  Moody?  A.  Why,  he  said  he 
was  all  the  time  peeking  into  his  cell,  and  I  think  that  is  about 
all  he  complained  of. 

Q.  So  far  as  you  know,  how  has  Mr.  Moody  treated  him?  A. 
So  far  as  I  know  and  could  learn  he  has  treated  him  fairly  and 
with  consideration. 

Re-direct  Examination. 

Q.  (by  Mr.  Callahan).  General,  my  friend  asked  you  if  it 
ever  seemed  to  you  that  the  prisoner  appeared  to  be  excited. 
Do  you  remember  at  any  time  hearing  him  making  loud  noises  or 
outcries?  A.  I  heard  him  making  an  outcry  at  the  time  that  a 
prisoner  tried  to  hang  himself. 

Q.  And  have  you  heard  him  on  other  occasions  making  such 
outcries,  —  do  you  recall  the  day,  for  example,  when  I  went  down 
there?     A.   Oh,  yes;  yes,  sir,  I  have  heard  that. 

Q.  And,  General,  I  understand  you  to  say  that  he  never  seemed 
to  you  to  be  excited  except  in  such  cases  as  that?     A.  Yes. 

Charles  L.  Simonds  —  sivorn. 
Direct  Examination. 

Q.  (by  Mr.  Callahan).  What  is  your  name?  A.  Charles  L. 
Simonds. 

Q.  Where  do  you  live?     A.  66  School  Street,  city. 

Q.  How  long  have  you  lived  there?  A.  Well,  fifteen  years, 
say. 

Q.  Do  you  recall  a  night  when  an  attempt  was  made  to  break 
into  the  house  where  you  live?     A.  Yes,  sir. 

Q.  With  whom  did  you  live  there?  A.  I  live  with  Atkins  E. 
Blair.     Mrs.  Blair  is  my  daughter,  which  I  live  with. 

Q.   And  you  had  a  room  at  the  house?     A.  Yes,  sir. 

Q.  You  say  you  do  remember  a  night  when  an  attempt  to 
break  and  enter  was  made?  A.  I  do.  It  was  a  little  exciting 
then. 

Q.  Were  you  there  that  night?     A.  I  were. 

Q.  Now  I  will  come  directly  to  the  day  following.  Did  you 
the  day  following  find  anything  on  the  premises?     A.  No,  sir. 

Q.   Did  you  later  find  anything?     A.  Yes,  sir. 

Q.  How  long  after  that  night  the  attempt  at  the  break  was 
made?     A.  Well,  it  wasn't  the  next  morning,  but  it  was  one,  I 


792  TRIAL  OF  BERTRAM  G.  SPENCER. 

think,  about  the  second  or  third  day  —  I  didn't  know  I  was  com- 
ing here,  and  I  didn't  refresh  my  mind  by  looking  at  anything. 

Q.  Well,  did  you  find  something?     A.  I  found  a  locket. 

Q.  And  where  did  you  find  that  locket?  A.  I  found  it  in  my 
aster  bed. 

Q.  And  where  is  the  aster  bed  with  reference  to  the  piazza  on 
the  back  side  of  the  house,  on  the  rear  of  one  side  of  the  house? 
A.  The  piazza  is  on  the  south  side  of  the  house. 

Q.  On  the  south  side?     A.  Yes,  sir.     Where  it  were  entered. 

Q.  Where  is  the  aster  bed  with  reference  to  that?  A.  The 
flower  garden  is  in  the  rear  of  the  house;  we  grow  a  large  flower 
garden  there,  and  I  work  in  it  every  day. 

Q.  Where  is  the  aster  bed  that  you  speak  of  with  reference 
to  the  piazza?  A.  The  aster  bed  is  about  the  center  of  the 
rear  of  the  house  which  was,  we  will  say  —  we  will  say  —  40  or 
50  feet  — I  haven't  measured  it  so  I  can't  give  the  exact  feet  — 
from  the  house  where  the  bed  was  located. 

Q.  I  show  you  this  locket  and  ask  you  to  look  at  it.  A.  Yes, 
sir.  Let  me  put  on  a  closer  looking  glasses  [changes  glasses]. 
Yes,  sir,  that  is  the  locket  that  I  picked  up. 

Q.  Did  you  afterwards  turn  that  locket  over  to  somebody? 
A.  No,  sir. 

Q.  What  did  you  do  with  it?     A.  I  kept  it. 

Q.  You  haven't  kept  it  until  now,  Mr.  Simonds?  A.  Oh,  oh, 
I  thought  you  meant  immediately.  I  turned  it  over  to  the 
Association  of  Citizens  to  be  used  by  the  Pinkerton  detectives. 

Q.  You  turned  it  over  to  somebody?     A.  Yes,  sir. 

Cross-examin  ation . 

Q.  (by  Mr.  Stapleton).  How  long  did  you  keep  it,  Mr. 
Simonds?     A.  Well,  guess  at  it,  say  six  months. 

Q.  Where  did  you  keep  it,  in  your  pocket  all  that  time?  A. 
Yes,  sir. 

Q.  You  didn't  tell  anybody  about  it?     A.  Yes,  sir. 

Q.  Who  did  you  tell?     A.  I  told  A.  E.  Blair  and  his  wife. 

Q.  Were  you  holding  it  to  see  if  you  could  make  any  money 
out  of  it?  A.  No,  sir,  never  thought  of  money.  If  you  want  to 
know  what  I  was  holding  it  for,  I  will  tell  you;  I  was  holding  it 
to  get  the  fellow  who  carried  it  there,  and  I  did. 

Q.  You  didn't  give  it  to  the  police?  A.  I  thought  the  police 
had  had  a  pretty  good  run  on  him  for  two  years. 

Q.  You  thought  you  would  take  a  hand?  A.  No,  I  was  ad- 
vised by  certain  business  men  in  this  city  to  hold  the  locket. 
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Q.  So  you  held  it  for  a  reward?  A.  No,  I  didn't  hold  it  for  a 
reward. 

Q.  You  do  claim  a  reward  now?  A.  Yes,  sir,  because  there 
was  a  reward  offered. 

Q.  Never  mind,  but  you  do  claim  it?  A.  I  do  claim  the  re- 
ward. 

Q.  Now,  was  there  a  special  policeman  up  there  watching  at 
that  time?  A.  There  was  an  officer  at  the  corner  of  Union  and 
School  at  the  time  this  occurred,  and  I  think  it  is  but  one  house 
beyond,  beyond  the  corner,  from  the  66  School  Street  house. 

Q.  Wasn't  there  a  special  officer  of  some  kind  over  there,  too? 
A.  Not  to  my  knowledge?  No.  I  don't  know  of  any  special 
officer  being  down  there. 

Mr.  Callahan.  That  is  all.  I  offer  in  evidence  this  locket. 
For  the  purposes  of  the  record,  may  it  please  your  Honor,  I  state 
that  the  locket  appears  to  be  a  gold  or  gold-plated  one,  circular 
in  form,  about  three-quarters  of  an  inch  in  diameter,  bearing  the 
initials  in  script,  "  B.  G.  S."  on  one  side,  and  there  being  a  small 
diamond  chip  on  the  other  side,  with  two  pictures  of  two  women 
on  the  interior,  one  being  that  of  a  young  woman  and  the  other 
that  of  an  older  person. 

Locket  marked  "Ex.  16.    A.  M.  G." 
The  Court.     The  officers  may  be  sworn. 
The  officers  were  sworn  to  take  charge  of  the  jury,  and  the 
court  at  12.56  adjourned  until  2  o'clock  p.m. 


AFTERNOON   SESSION. 

Thursday,  November  23,  1911. 

The  court  came  in   at  2.16.     The  jury  was  polled  and  the 
prisoner  responded  to  the  calling  of  his  name. 

John  H.  Boyle  —  recalled. 
Direct  Examination. 
Q.   (by  Mr.   Callahan).     Captain,  did  you  hear  Leo  Kantor 
testify?     A.  I  did. 

Q.   Did   you   at  some  time  have  an   interview  with  him?     A. 

ir.     August  16,  1910. 
Q.   Will  you  state  it  to  the  jury?     A.  I  saw  Mr.  Kantor  in  the 
evening  of   August   16,    1910,   in   H.   L.   Handy's   meat  house  on 
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Hampden  Street.  I  asked  him  if  he  knew  Mr.  Spencer;  he  said 
that  he  did;  said  that  he  worked  beside  him.  I  asked  him  if  he 
ever  saw  anything  peculiar  about  him,  and  he  said  that  he  did 
not;  said  he  acted  just  like  any  other  person  excepting  on  one 
occasion  that  he  was  fooling  with  Spencer,  and  Spencer  got  angry 
and  attempted  to  pick  up  a  hatchet,  or  reached  for  a  hatchet. 
He  says,  "It  rather  frightened  me,  and  I  never  fooled  with  him 
any  more. "  He  said  that  he  never  saw  him  but  what  he  was 
perfectly  normal  at  all  times. 

Mr.  Stapleton.  I  object  to  his  using  the  expression  "but 
what  he  was  perfectly  normal  at  all  times." 

Mr.  Callahan.  We  don't  offer  it  to  show  that  he  was  per- 
fectly normal,  but  we  offer  his  statement  in  contradiction  of  what 
he  said  here  on  the  witness  stand. 

The  Court.  Well,  I  will  admit  it  with  the  understanding  that 
the  jury  are  not  to  take  it  as  any  expression  of  opinion,  or  as 
having  any  weight  as  to  whether  he  was  or  was  not  normal. 

Mr.  Stapleton.     Admitted  to  that  effect. 

The  Witness.  Before  he  said  that,  he  said,  "  He  is  no  more 
insane  than  I  am." 

Mr.  Stapleton.  Just  a  moment.  I  object  to  that  statement, 
may  it  please  your  Honor. 

The  Court.     I  think  that  may  be  stricken  out. 

Q.  Did  you  ask  him  anything  concerning  the  peculiarities? 
A.  Yes,  sir. 

Q.  State  what  it  was  please.  A.  I  asked  him  if  he  ever  saw 
anything  peculiar  about  this  Spencer,  and  he  said  he  did  not. 
Shall  I  repeat  what  he  said? 

Q.  Well,  if  it  is  what  you  have  just  stated  that  the  Court  ruled 
out,  don't  put  it  in;  was  that  what  it  was?  A.  That  is  what  it 
was. 

Q.  Did  you  hear  Mrs.  Bessie  Walters  testify,  Captain?  A.  I 
did. 

Q.  Did  you  have  any  talk  with  her  at  any  time?  A.  I  did. 
I  talked  with  her  on  September  28,  1911,  and  again  October  31, 
1911. 

Q.  State  your  first  conversation.  A.  I  asked  her  if  Spencer 
used  to  board  in  her  house,  and  she  said  that  he  did;  that  he 
boarded  there  for  quite  a  while.  I  asked  her  if  she  ever  saw 
anything  peculiar  or  unusual  about  him,  and  she  said  she  did  not; 
that  he  was  one  of  the  nicest  boys  that  she  had  in  the  house. 
She  said  that  there  was  one  occasion  that  he  and  his  roommate 
had  some  trouble;  that  Spencer  hit  the  roommate  with  a  pillow, 
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and  the  roommate  jumped  out  of  his  bed  and  hit  Spencer,  and 
Spencer  struck  back,  and  she  said  she  told  them  not  to  fight,  and 
they  did  not;  that  they  shook  hands  and  had  no  further  trouble. 
She  said  that  his  roommate  was  George  Kinmouth. 

Q.  Did  she  say  anything  about  her  personal  attitude  toward 
him,  whether  she  liked  him  or  disliked  him?  A.  She  liked  him 
very  much  and  was  sorry  to  hear  that  he  had  got  into  trouble. 

Q.  As  to  both  these  persons,  Mr.  Kantor  and  Mrs.  Walters,  do 
you  know  whether  they  had  an  interview  with  me  in  my  office? 
A.  I  do.  I  notified  them  to  come  to  the  district  attorney's  office, 
and  I  showed  them  into  the  district  attorney's  office. 

Cross-cxa  m  in  at  ion . 

Q.  (by  Mr.  Stapleton).  You  have  been  rather  active  in  the 
preparation  of  this  case,  Captain,  I  take  it?     A.   I  have,  sir. 

Q.  Looking  up  witnesses  everywhere?     A.  Yes,  sir. 

Q.  And  very  much  interested  in  securing  a  conviction?  A.  I 
am  interested  in  securing  facts. 

Q.  Did  Mrs.  Walters  tell  you  anything  else  about  the  trouble 
between  Spencer  and  Kinmouth?     A.  No,  sir. 

Q.  Did  she  tell  you  that  Spencer  jumped  at  his  throat?  A. 
No,  sir,  she  said  that  Spencer  struck  at  him,  or  struck  him,  I 
don't  recall  which,  and  she  immediately  told  them  to  stop  fight- 
ing;  that  they   did,   and   Spencer  shook  hands   with   Kinmouth. 

Q.  Did  she  tell  you  that  she  spoke  to  him  and  immediately  his 
hands  dropped  down  to  his  side?  A.  Well,  I  don't  recollect  that 
she  told  us  that,  that  he  stopped. 

Q.  Did  she  tell  you  that  he  said  that  he  could  have  killed  him 
then?     A.   Xo,  sir. 

Re-direct  Examination. 

Q.  (by  Mr.  Callahan).  Speaking  of  activities,  under  whose 
direction  did  you  work  in  the  year  1910?  A.  The  district 
attorney. 

Q.  And  under  whose  direction  did  you  work  during  the  year 
1911?     A.  The  district  attorney. 

Horace  M.  St.  John  {alias  Edwin  R.  Bell)  —  sworn. 
Direct  Examination. 
Q.   (by  Mr.  Callahan).     What  is  your  name?     A.  Horace  M. 
St.  John. 

Q.  And  are  you  known  by  any  other  name?  A.  Edwin  R. 
Bell. 


796  TRIAL  OF  BERTRAM   G.  SPENCER. 

Q.  Where  do  you  now  live?     A.  At  Charlestown  States  Prison. 

Q.  And  how  long  have  you  been  living  there?  A.  Twenty- 
two  months,  a  little  over  that. 

Q.  At  some  time  were  you  transferred  from  the  prison  to 
the  Bridgewater  Hospital?  A.  When  I  was  in  the  Charlestown 
States  Prison  a  little  less  than  six  months  I  feigned  insanity  and 
was  transferred  to  the  Bridgewater  State  Hospital. 

Mr.  Stapleton.  I  ask  to  have  that  stricken  out,  if  3^0 ur 
Honor  please. 

Mr.  Callahan.  I  don't  care  about  it,  may  it  please  your 
Honor;  I  simply  want  to  get  the  main  fact. 

Q.  And  were  you  in  the  Bridgewater  State  Hospital  for  some 
time? 

Mr.  Stapleton.     Is  it  stricken  out,  your  Honor? 

The  Court.     Yes. 

The  Witness.     I  was  in  there  just  exactly  sixteen  months. 

Q.  And  during  that  period  was  this  prisoner,  Bertram  G. 
Spencer,  an  inmate  of  Bridgewater?     A.  He  was. 

Q.  Did  you  form  his  acquaintance  at  that  time?     A.  Yes,  sir. 

Q.  Did  you  associate  with  him  at  the  hospital  for  a  time? 
A.  Yes,  sir,  I  associated  with  him;  I  became  rather  intimate  with 
him. 

Q.  For  a  time?     A.  For  a  time,  yes,  sir. 

Q.  Did  you  after  you  had  been  intimate  with  him  some  time, 
have  a  conversation  with  him?     A.  I  did. 

Q.  State  it,  please.  A.  Well,  in  that  conversation  I  cannot 
repeat  it  word  for  word,  but  I  will  give  the  sense  of  it.  I 
was  talking  to  Bertram  G.  Spencer  a  little  after  he  had  been 
singing  a  song  in  the  chapel.  We  were  rehearsing  for  a  show, 
and  I  spoke  to  Spencer,  and  I  said  to  him,  "Any  man  that 
can  sing  and  draw  and  play  around  like  you  doesn't  seem  to 
be  particularly  insane."  He  shook  his  head,  a  good  deal  like 
that  [illustrating],  and  then  he  told  me  that  as  long  as  he  did 
that,  that  he  had  an  idea  that  the  doctors  would  think  he  was 
insane.  At  another  time  he  told  me  that  he  thought  that  if  he 
invented  a  few  lies  about  the  institution,  said  that  there  was 
brutality  and  such  things  going  on  down  there,  that  he  thought 
that  Dr.  Elliott  would  think  that  he  had  delusions  and  therefore 
keep  him  in  there  and  declare  him  an  insane  man.  At  another 
time  I  asked  him  about  this  —  about  this  killing  affair  —  and  I 
asked  him,  I  says,  "Couldn't  you  have  taken  this  woman  and 
given  her  a  good  swift  punch  under  the  jaw  and  made  your  get- 
away?"    By  that  I  mean  to  have  made  his  escape.     And  he  said, 
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•Well,  I  could,  but  dead  people  tell  no  tales."  Another  time  I 
was  speaking  about  it,  and  he  told  me  that  if  this  woman  had 
been  alive  that  she  might  have  identified  him  a  little  later  and 
that  he  thought  it  was  the  best  thing  he  could  do  for  his  own 
good  to  kill  her. 

Q.  Did  you  inform  anybody  of  these  conversations  while  you 
were  down  there?     A.  I  informed  Dr.  Elliott  about  it. 

Cross-examination. 

Q.  (by  Mr.  Stapletox).  How  long  a  time  have  you  still  to 
serve  in  Charlestown?     A.  Five  years  and  two  months. 

Q.  What  are  you  there  for?  A.  Assault  with  intent  to  kill  is 
the  charge  against  me. 

Q.   And  you  were  transferred  to  Bridgewater?     A.  I  was. 

Q.  While   there   you  became  acquainted  with   Spencer?     A.  I 

did. 

Q.  You  heard  him  singing?     A.  I  did. 

Q.  He  seemed  to  sing  pretty  well?  A.  He  is  a  fine  singer,  — 
the  finest  singer  I  ever  heard  off  the  stage. 

Q.  They  have  a  choir  there,  have  they?     A.  They  do. 
Q.   How  long  a  time  was  he  there  when  you  had  this  first  con- 
versation  with  him?     A.  I   didn't  reckon  exactly  just  when  he 
came  in,  but  I  think  he  was  there  over  two  months,  —  not  over 
three  months,  anyhow.     I  think  for  the  Thanksgiving  show  — 

Q.  When  did  you  have  the  next  conversation  with  him?  A. 
Well,  I  think  that  was  in  the  early  spring. 

Q.  When  did  you  have  the  conversation  with  him  in  which  he 
-aid  as  long  as  he  told  stories  about  the  institution  that  he 
thought  Dr.  Elliott  wc-uld  think  he  would  have  delusions?  A. 
That  was  one  time,  I  think  it  was  a  little  before  the  Thanksgiving 
-how,  —  one  rehearsal. 

Q.  You  told  that  to  Dr.  Elliott?     A.  I  did. 
Q.  Right  away?     A.   I  couldn't  say  that  I  did  tell  that  to  Dr. 
Elliott;  I  told  him  simply  the  main  facts  of  the  case. 

Q.  When?  A.  That  he  practically  informed  me  that  he 
feigned  insanity. 

Q.  When  did  you  tell  that  to  Dr.  Elliott?  A.  Well,  I  couldn't 
say,  you  mean  — 

Q.  Any  part  of  it.  A.  What  I  told  Dr.  Elliott  1  told  him  in  a 
letter,  which  was  some  time  last  summer,  I  think  it  was  in 
August. 

Q.  Some  time  last  summer?  A.  Yes;  1  believe  it  was  in  Au- 
gust; 1  rl ir In 't  keep  track  of  the  date. 


798  TRIAL  OF  BERTRAM  G.  SPENCER. 

Q.  You  didn't  tell  him  until  August?     A.  No,  sir. 

Q.  Did  you  think  that  Dr.  Elliott  was  concerned  about  the 
stories  that  Spencer  was  telling?  A.  I  couldn't  form  an  opinion 
about  that  at  all. 

Q.  What?  A.  But  I  believed  that  Dr.  Elliott  did  think  that 
he  had  delusions  for  a  while. 

Mr.  Stapleton.  I  didn't  ask  you  that.  I  ask  to  have  that 
stricken  out. 

The  Court.     Well,  that  is  not  responsive. 

Q.  Did  you  think  that  Dr.  Elliott  would  be  pleased  to  receive 
this  information  that  Spencer  was  making  up  stories  about  the 
institution?     A.  I  didn't  know. 

Q.  You  didn't  know  whether  he  would  be  pleased  to  receive 
that  information  or  not?  A.  I  never  thought  of  that.  My  idea 
was  to  do  the  right  thing. 

Q.  Simply  told  him  from  a  high  sense  of  public  duty;  is  that 
it?     A.  No,  sir. 

Q.  What?  A.  Because  I  have  never  been  what  you  might  call 
a  good  man  in  past  years  and  — 

Q.  Well,  I  didn't  ask  you  — 

Mr.  Callahan.     Let  him  answer  the  question. 

Mr.  Stapleton.     I  ask  to  have  the  first  part  of  it  stricken  out. 

The  Court.  Let  him  finish  his  answer  if  he  hasn't  done  so. 
If  any  part  of  it  is  not  responsive  it  may  be  stricken  out. 

The  Witness.  My  object  in  telling  him  that  was  simply  to 
do  the  right  thing.  I  can't  say  that  I  am  a  high-minded  or  pub- 
lic-spirited citizen,  but  somehow  or  other  that  seemed  to  me  to  be 
more  cold  blooded  than  to  commit  a  crime,  and  something  that 
I  would  be  even  ashamed  to  think  of  doing. 

Q.  This  didn't  strike  you  until  August,  —  all  these  considera- 
tions? A.  I  never  said  anything  because  I  supposed  that  Spencer 
would  never  come  up  to  trial  — 

Q.  Answer  that  question.  That  didn't  strike  you  until  Au- 
gust, those  considerations?     A.  No,  sir;  they  did  not. 

Q.  You  knew  the  preceding  November?     A.  I  did. 

Q.  And  then  along  in  August  you  got  the  idea  that  Spencer 
might  go  to  trial?     A.  I  did. 

Q.  Who  did  you  get  the  information  from?  A.  It  was  the 
story  that  was  floating  around.  A  patient  by  the  name  of  W.  H. 
F.  Kelly,  a  pretty  sensible  fellow,  told  me  about  it. 

Q.  Told  you  that  Spencer  might  go  to  trial?     A.  Yes. 

Q.  Were  you  in  Bridgewater  then?     A.  I  was. 

Q.  And  you  told  Dr.  Elliott  that?     A.  I  did. 
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Q.  Did  he  have  a  talk  with  you  about  it?  A.  Dr.  Elliott  came 
and  visited  the  institution  a  little  after  he  resigned  his  position 
there,  and  he  talked  with  me  about  returning  to  the  prison,  and 
asked  me  if  I  knew  Bertram  G.  Spencer,  and  what  I  knew  about 
him,  and  I  told  him. 

Q.  Did  he  talk  to  anybody  else  there  at  that  time  while  you 
were  present?     A.  About  this  case? 

Q.  Yes.     A.  No,  sir. 

Q.  Dr.  Elliott  had  got  through  at  the  institution  then,  had  he? 
A.  I  believe  that  he  had  left  about  a  week. 

Q.  He  had  left  about  a  week  before?     A.  Yes. 

Q.  Dr.  Elliott  left  along  about  in  August,  then,  —  about  the 
first  of  August?  A.  I  think  you  misunderstand  me.  I  had  a 
talk  with  Dr.  Elliott  some  time  after  I  wrote  him  the  letter. 

Q.  Yes.     A.  In  fact,  I  think  it  was  two  or  three  months. 

Q.  You  had  a  talk  with  Dr.  Elliott  after  you  wrote  the  letter? 
A.  Yes;  it  was  along  in  October,  about  four  weeks  before  my  re- 
turn to  the  prison,  —  some  time  between  five  and  six  weeks  ago. 

Q.  It  was  along  in  October  that  you  had  this  talk?     A.  Yes. 

Q.  Dr.  Elliott  had  got  through  at  the  institution  then,  had  he? 
A.   Yes. 

Q.   But  he  came  in  and  had  a  talk  with  you?     A.  Yes. 

Q.   And  he  asked  you  about  Spencer?     A.  Yes,  sir. 

Q.  And  what  you  knew  about  him?  A.  Yes,  but  I  had  writ- 
ten him  a  letter  before  that. 

Q.  You  wrote  him  a  letter  in  August?  A.  I  think  it  was  some- 
where about  that  time;  I  didn't  keep  track  of  the  dates  or  much 
of  anything  while  I  was  there. 

Q.  When  he  came  to  see  you  he  brought  up  the  subject  of  what 
you  said  about  Spencer?     A.  Yes,  sir. 

Q.  Did  you  tell  him  you  would  be  willing  to  testify?  A.  He 
didn't  ask  me,  and  I  didn't  say  anything  about  testifying  at  all. 

Q.  You  went  back  to  Charlestown  since  October?  A.  Yes;  I 
went  back  to  Charlestown  on  the  27th  of  October. 

Q.  You  saw  Spencer  frequently  in  Bridgewater?  A.  I  did, 
nearly  every  day,  for  that  matter. 

Q.  Was  he  telling  stories  about  abuses  there?  A.  A  few  of 
them,  yes. 

Q.  What?  A.  He  told  one  story  about  being  hit  behind  the 
ear  with  a  ring;  that  is  what  he  said. 

Q.  That  wasn't  true?     A.  It  was  not.     In  fact,  he  told  me  — 

Q.  What?  A.  He  told  me  it  wasn't  true  later  on.  He  told 
me  that  it  wasn't  true  later  on;  he  told  me  it  was  a  frame-up. 
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He  said  the  mark  on  his  head  was  a  frame-up;  that  he  did  it  with 
a  piece  of  glass  himself. 

Q.  He  told  you  that  he  did  it  with  a  piece  of  glass?     A.  Yes. 

Q.  Do  you  know  whether  he  was  hit  by  an  attendant  named 
Lemay  there?  A.  He  told  me  that  he  was  not,  —  that  he  told 
the  story  around  that  he  was. 

Q.  He  told  you  that  he  was  not?  A.  He  told  me  that  he  was 
not, —  that  is  the  attendant  that  he  claims  hit  him  with  a  ring 
and  made  a  mark  somewhere  on  his  head  about  here  [indicating]. 

Q.  He  told  you  that  that  was  not  so?  A.  He  told  me  that  he 
did  it  with  a  piece  of  glass  himself. 

Q.  Did  he  tell  you  anything  else  about  the  different  stories 
that  he  was  telling?  A.  No,  I  can't  say  that  he  did,  not  that  I 
remember  of. 

Q.  Those  were  the  only  ones  he  told  you?  A.  Those  were 
about  all,  yes,  sir. 

Q.  Whether  he  actually  was  hit  or  not  you  don't  know?  A.  I 
don't  know;  no,  sir. 

Q.  Did  you  know  that  —  he  was  —  you  knew  he  was  telling- 
all  these  stories  about  the  abuse  there?  A.  Yes,  sir.  He  boasted 
of  it.     He  said  he  was  writing  letters  outside  about  it. 

Q.  Said  he  was  writing  letters  outside  about  them?     A.  Yes. 

Q.  And  did  you  know  he  had  sent  out  letters?  A.  He  said 
that  he  had;  yes. 

Q.  And  did  he  tell  you  about  anybody  coming  down  from 
the  State  Board  to  investigate  them?  A.  Well,  I  heard  some- 
thing like  that,  but  I  cannot  say  that  he  ever  told  me. 

Q.  Did  he  ever  tell  you  about  Dr.  Fuller  coming  down  there? 
A.  Not  that  I  remember  of. 

Q.  You  don't  remember  that?     A.  No,  sir. 

Q.  You  didn't  say  anything  about  any  abuses  there?  A.  I 
never  saw  anything  about  any  abuses  there. 

Q.  You  didn't  say  anything  about  them?  A.  I  didn't  see  any- 
thing to  say  anything  about. 

Q.  I  say,  you  didn't  say  anything  about  any?  A.  No,  I 
didn't. 

Q.  Whether  there  were  any  there  or  not,  you  never  said?  A.  I 
never  said  anything  about  them  to  anybody  because  I  didn't  see 
any. 

Q.  You  never  made  up  any  stories  about  anybody?  A.  I 
never  did,  no,  sir. 

Q.  And  you  never  said  anything  about  any  disturbance,  or 
anything  else,  there?     A.  No,  sir. 
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Q.  You  never  sent  out  any  letters  attacking  officials?  A.  I 
sent  out  one  letter. 

Q.  Attacking  the  officials?  A.  Well,  not  exactly  attacking 
them.     But  I  sent  out  a  letter  to  the  "Boston  American." 

Q.  You  did  send  out  one?  A.  Putting  my  case  before  the  pub- 
lic, and  admitting  that  I  had  confessed  —  or  confessing  that  I 
had  feigned  insanity,  before  the  public. 

Q.  You  sent  that  out  to  the  "Boston  American?"     A.  Yes. 

Q.  At  anybody's  request?     A.  No,  sir. 

Q.  That  was  the  only  letter  you  sent  out?  A.  That  was  the 
only  letter  I  sent  out. 

Q.  You  didn't  send  out  any  other  letters  complaining  of  abuse? 
A.  No,  sir.  I  did  not  complain  of  abuse,  but  I  complained  that 
I  was  being  held  there  after  I  had  acknowledged  that  I  had 
feigned  insanity. 

Q.  Oh,  you  complained  of  that?     A.  Yes,  sir. 

Q.  And  do  you  know  of  any  other  letters  that  you  sent  out? 
A.  I  wrote  out  some  letters  to  a  firm  of  patent  attorneys  in 
Washington,  trying  to  get  one  of  their  books  that  they  sent  out. 

Q.  You  wrote  some  letters  to  them?     A.  I  did. 

Q.  Do  you  know  of  any  other  letters  you  wrote?  A.  I  wrote 
some  letters  out  to  a  —  a  fellow  that  gets  these  Mutt  and  Jeff 
pictures  up.  I  drew  some  pictures  of  Mutt  and  Jeff  and  I 
thought  perhaps  he  might  be  willing  to  send  me  some  drafting 
pencils  in  order  that  I  could  have  better  tools  to  work  with. 

Q.  You  didn't  like  it  at  Charlestown  as  well  as  you  did  in 
Bridgewater?     A.  Not  at  first. 

Q.  So  that  you  wanted  to  get  from  Charlestown  down  to 
Bridgewater?     A.  I  did. 

Q.  And  in  order  to  do  that,  you  faked  that  you  had  insanity? 
A.  I  feigned  insanity;  yes,  sir. 

Q.  You  say  you  weren't  insane?     A.  I  was  not;  no,  sir. 

Q.  And  after  you  got  down  to  Bridgewater  did  you  want  to  go 
back  to  Charlestown?  A.  After  I  was  there  a  short  while  I 
thought  of  the  chances  of  study  there  were  in  a  prison,  and  a  few 
things  like  that,  and  I  thought  I  would  be  better  off  to  serve  my 
sentence  in  a  prison. 

Q.  You  thought  you  would  rather  go  back?     A.  I  did,  yes. 

Q.  So  that,  as  a  matter  of  fact,  you  were  looking  out  for  your 
own  interests  all  the  time?  A.  Well,  I  have  done  that  ever  since 
I  have  been  born,  for  that  matter. 

Q.  And  that  is  what  you  were  doing  when  you  told  Dr.  Elliott 
about  Spencer?     A.   It  was  not;  no. 
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Q.  You  weren't.  A.  I  was  looking  out  for  the  interests  of 
society. 

Q.  Looking  out  for  society  then?     A.  I  was;  or  trying  to. 

Q.  And  had  no  thought  of  yourself?     A.  No,  sir. 

Q.  How  did  Dr.  Elliott  act  when  you  told  him  that  about 
Spencer,  —  pleased? 

Mr.  Callahan.     Well,  I  object  to  that. 

The  Court.     He  may  answer. 

The  Witness.  Well,  I  couldn't  say  that  he  acted  either  way. 
He  was  pleasant,  just  as  he  always  is. 

Q.  He  was  pleasant,  then?  A.  Yes.  He  is  always  pleasant 
for  that  matter. 

Q.  Always  pleasant?  A.  Always  was  pleasant  to  me  and  pleas- 
ant to  all  his  officers. 

Q.  Was  always  pleasant  to  you?  A.  Yes,  sir;  but  I  don't  be- 
lieve I  had  ever  spoken  to  him  before  that. 

Q.  You  don't  think  you  had?  A.  I  may  have  spoken  to  him 
going  through,  but  I  never  had  any  conversation  with  him. 

Q.  It  was  right  after  you  had  this  talk  with  Dr.  Elliott  on 
October  27,  I  think  you  said,  that  you  were  sent  back  to  Charles- 
town,  was  it?     A.  About  four  weeks  later. 

Q.  I  understood  you  said  that  it  was  October  27  of  this  year. 

Mr.  Callahan.  He  said  he  went  back  October  27,  I  think, 
Mr.  Stapleton. 

The  Witness.     I  did  say  I  went  back  October  27. 

Q.  Did  you  know  an  attendant  named  Phillips  down  there? 
A.  I  do. 

Q.  What  is  he,  supervisor  or  something?     A.  He  is. 

Q.  Do  you  know  a  man  named  Tom  Welch  that  was  down 
there?     A.  A  patient? 

Q.  Yes.  A.  Yes.  I  don't  know  him  personally;  in  fact,  he 
doesn't  know  anything  and  I  never  spoke  to  him,  but  I  know 
him;  I  know  who  he  is;  I  could  identify  him. 

Q.  Did  you  ever  see  this  Tom  Welch  dragged  out  of  the  dining 
room  down  there? 

Mr.  Callahan.  Well,  now,  I  object  to  that,  may  it  please 
your  Honor. 

The  Court.     I  don't  think  that  is  competent. 

Mr.  Stapleton.  I  submit,  if  your  Honor  please,  that  this 
man  who  claims  that  the  defendant  manufactured  ■ —  not  manu- 
factured, but  pretended  that  he  told  stories  of  abuse  and  pre- 
tended they  were  delusions  —  I  submit  I  have  a  right  to  ask  him 
if  he  saw  certain  things  there.     He  says  he  never  saw  the  abuse 
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itself,  that  the  defendant  told  stories  of  abuse  that  were  false.  I 
submit  I  have  a  right  to  ask  him  if  he  saw  various  things  happen. 

The  Coitrt.     Well,  as  bearing  upon  that  question —  . 

Mr.  Callahan.  I  don't  know  that  I  would  press  the  objec- 
tion, your  Honor.  I  will  withdraw  the  objection. 

The  Coitrt.  I  will  allow  him  to  answer  that.  [To  the  wit- 
ness.]    Do  you  understand  the  question? 

The  Witness.  I  saw  Tom  Welch  taken  out  of  the  dining  room 
one  time  after  he  made  an  assault  on  an  attendant.  I  couldn't 
say  that  they  took  him  by  the  throat,  but  they  had  their  arm 
across  his  shoulders  [illustrating],  but  I  was  right  near  him  when 
he  was  taken  out  and  I  didn't  hear  him  making  any  noise  as 
though  he  was  choking,  so  I  do  not  believe  that  they  hurt  him 
very  much. 

Q.  Was  that  one  of  the  stories  that  Spencer  was  telling?  A. 
I  never  heard  him  tell  about  it. 

Q.  Is  that  one  of  those  that  he  told  you  he  was  telling?  A. 
No,  sir. 

Q.  That  was  not?  A.  He  never  told  me  what  the  stories  were 
that  he  was  telling;  he  just  simply  said  stories. 

Q.  He  didn't  tell  you  what  stories  he  was  telling?  A.  He  did 
not,  no,  only  one  about  being  assaulted  by  Lemay. 

Q.  Did  he  ask  you  to  testify  against  the  officers  about  abuses? 
A.  He  never  did,  no,  sir. 

Q.  Did  he  ever  tell  you  the  details  of  the  story  that  he  was 
telling  about  Lemay?  A.  Well,  just  the  rough  details.  He  said 
that  —  that  the  story  that  he  told  everybody  —  not  the  story 
that  he  told  me  in  particular  —  was  that  Lemay  was  beating  a 
patient,  and  that  he  interfered  and  that  Lemay  hit  him  a  blow 
in  the  side  of  the  head,  and  he  told  me  afterwards  that  it  was 
all  made  up. 

Q.  Did  he  tell  you  where  Lemay  was  beating  the  patient?  A. 
![•  said  it  was  in  the  northeast.  He  didn't  tell  it  to  me,  he  was 
telling  it  to  a  crowd.  g 

Q.    Well,  you  heard  him  telling  it?     A.  I  heard  him  telling  it,  yes. 

Q.  And  he  said  this  was  right  in  a  hall?  A.  I  couldn't  say  as 
he  said  that. 

Q.  Did  he  say  it  was  in  the  hall  that  leads  out  to  the  yard 
there?  A.  No,  I  don't  remember  as  he  said  just  exactly  where 
it  was. 

Q.  Thf-re  is  a  hall  that  leads  out  to  the  yard  from  the  north- 
east, isn't  there?  A.  No,  I  don't  think  there  is.  I  never  was  in 
the  northeast  onlv  two  or  three  times. 
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Q.  You  never  were  in  there?     A.  No,  sir. 

Q.  That  is,  you  didn't  fake  it  so  bad  that  they  put  you  in  the 
northeast  ward?     A.  No,  I  didn't. 

Q.  That  is  where  they  put  the  dangerous  and  violent?  A. 
That  is  where  they  put  those  that  they  had  an  idea  were  dan- 
gerous or  violent. 

Q.  Yes.  A.  Or  those  that  really  were  dangerous  and  violent. 
Sometimes  when  a  man  came  in  there  and  they  thought  that  he 
might  be,  they  would  keep  him  in  there  for  a  while. 

Q.  You  were  a  little  too  sharp  to  fake  it  so  bad  they  would 
put  you  in  there?  A.  As  soon  as  I  got  inside  of  the  institution 
my  insanity  vanished. 

Q.  Did  he  tell  you  the  name  of  the  patient  that  Lemay  was 
beating  when  he  interfered?  A.  He  said  that  the  man's  name 
was  Murphy. 

Q.  Mike  Murphy?     A.  Mike  Murphy. 

Q.  Did  you  see  a  mark  on  Spencer's  head?     A.  I  did. 

Q.  There  was  a  mark  there,  was  there?  A.  There  was,  -and 
Spencer  told  me  that  he  made  it  himself  with  a  piece  of  glass. 

Q.  If  you  will  just  answer  the  question  now.  A.  All  right,  I 
will  answer  it. 

Q.  You  actually  saw  a  mark?     A.  I  saw  a  mark,  yes. 

Q.  And  Spencer  told  you  he  made  it  with  a  piece  of  glass? 
A.  He  did. 

Q.  There  wasn't  much  glass  lying  around  there  loose,  was 
there,  where  all  those  patients  were?  A.  Well,  there  is  glass 
enough. 

Q.  There  is?  A.  Yes,  sir.  Every  once  in  a  while  some  patient 
punches  out  a  window  and  there  is  little  pieces  of  glass  fly  all 
over  everywhere,  and  they  can't  find  them  all. 

Q.  Spencer  didn't  punch  out  any  windows?  A.  I  never  heard 
of  his  doing  it. 

Q.  You  didn't  ever  see  him  punch  the  glass?  A.  No,  sir,  I 
never  did.  I  never  saw  him  do  anything  that  I  would  call  ir- 
rational. 

Q.  Well,  that  is  true  of  most  of  them  there,  too,  isn't  it?  A. 
Most  of  them? 

Q.  Yes.     A.  Well,  I  guess  not. 

Q.  Most  of  them  act  pretty  natural  a  good  part  of  the  time? 
A.  No,  sir. 

Q.  They  go  out  there  in  the  yard  and  play  ball,  don't  they? 
A.  There  isn't  75  or  there  isn't  50  men  in  that  yard  that  can 
converse  with  you,  and  the  biggest  majority  of  them  that  can 
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converse  are  bringing  up  some  question  such  as  having  doctors 
put  them  in  a  state  of  mind  so  they  can't  do  this  or  some  other 
nonsense. 

Q.  You  didn't  do  any  of  that?     A.  Not  after  I  got  in  there. 

Q.  Do  you  know  a  man  named  Tom  Pickles  there?     A.  I  do. 

Q.  What  is  he,  a  guard?     A.  He  was  a  supervisor. . 

Q.  He  was.  a  friend  of  Spencer's,  was  he,  too?  A.  Well  —  I 
wouldn't  say  any  man  was  a  friend  to  anybody. 

Q.  You  would  not.  Pickles  was  a  friend  of  yours?  A.  Well, 
as  much  so  as  he  was  to  any  other  patient. 

Q.  Well,  you  got  along  all  right  with  him?  A.  Yes,  I  got 
along  all  right.     I  get  along  all  right  pretty  nearly  anywhere. 

Q.  I  am  only  asking  you  about  Pickles  now.     A.  Yes. 

Q.  Pickles  has  got  through  now,  too,  hasn't  he?     A.  Yes,  sir. 

Q.  He  got  through  after  Spencer  left,  did  he?  A.  Yes,  sir,  I 
think  so. 

Q.  Did  you  talk  to  anybody  about  your  testimony  here  be- 
sides Dr.  Elliott?  A.  I  have  talked  to  —  the  gentleman,  I  think, 
is  district  attorney. 

Q.  And  that  is  all,  is  it?  A.  There  is  another  gentleman  there; 
in  fact,  there  are  three  or  four  of  them. 

Q.  Where  was  this  —  down  to  Bridgewater?  A.  No,  sir,  it 
was  right  here  in  this  court  room,  —  or  not  in  this  court  room, 
but  in  this  building. 

Q.  I  mean  before  you  came  here.     A.  No,  sir,  nobody  at  all. 

Q.  You  just  talked  —     A.  Only  Dr.  Elliott. 

Q.  Only  Dr.  Elliott?     A.  And  Dr.  Baker  was  present. 

Q.  Dr.  Baker  was  there  when  you  had  this  talk?  A.  Yes, 
sir. 

Q.  Did  you-  write  a  letter  to  the  Governor  while  you  were 
there?     A.  No,  sir. 

Q.   Didn't  write  any  letter  to  the  Governor  at  all?     A.  No,  sir. 

Re-direct  Exa  m  motion. 

Q.  (by  Mr.  Callahan).  Bell,  how  long  is  your  sentence?  A. 
My    f-ntence  is  seven  to  ten  years. 

Q.  And  how  long  have  you  served?  A.  A  little' less  than  two 
years;  about  twenty-two  months. 

Q  You  told  my  friend  that  you  did  write  a  letter  to  Dr. 
Elliott  about  these  conversations  with  Spencer?     A.  I  did. 

Q.  I  show  you  a  letter  and  ask  you  if  that  is  the  one;  look 
at  it. 

Mr.  STAPLETON.      I  object  to  this,  if  your  Honor  please. 
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The  Court.  Well,  he  may  look  at  the  letter  and  say  whether 
that  is,  or  not  the  letter.     I  will  not  pass  upon  — 

The  Witness.  I  wish  to  read  the  letter  over  through  and  see 
that  it  has  not  been  altered. 

The  Court.     All  right. 

[Witness  examines  letter.] 

The  Witness.  Yes,  sir;  that  is  the  letter,  just  as  I  wrote 
it. 

Mr.  Callahan.  The  Commonwealth  offers  this  letter  to  the 
defendant,  may  it  please  your  Honor.  [Handing  letter  to  de- 
fendant's counsel.]     That  is  all. 

[Letter  returned  by  Mr.  Stapleton  to  Mr.  Callahan.] 

Mr.  Callahan.  We  offer  the  letter,  may  it  please  your 
Honor. 

Mr.  Stapleton.     I  object  to  it. 

The  Court.  Well,  I  think  the  letter  is  incompetent  if  ob- 
jected to;  I  exclude  it. 

Mr.  Callahan.  We  now  offer  in  evidence  the  application  for 
admission  of  Bertram  G.  Spencer  to  the  Mount  Vernon  School 
at  Mount  Hermon,  which  was  marked  "  C  "  for  identification. 
[Showing  paper  to  defendant's  counsel.] 

Mr.  Stapleton.     I  object  to  it. 

Conference  at  the  bench,  as  follows :  — 

Mr.  Callahan.     This  is  the  document  — 

The  Court.     I  have  not  seen  it  at  all. 

Mr.  Callahan.  No,  your  Honor  —  identified  by  Mrs.  Spencer. 
[Handing  paper  to  the  Court.] 

The  Court.  Is  there  evidence  tending  to  show  that  this  was 
written  by  the  prisoner? 

Mr.  Callahan.  No;  there  is  evidence  tending  to  show  that 
Mrs.  Spencer  wrote  that  on  the  back  and  that  she  read  the 
application  and  that  she  forwarded  the  application. 

The  Court.     For  what  purpose  is  it  offered? 

Mr.  Callahan.  It  is  offered,  among  other  things,  may  it 
please  your  Honor,  on  account  of  the  printed  paragraph  which 
you  will  find  upon  the  first  page  relating  to  his  mental  condition. 
She  admitted  to  me  that  she  had  read  that.  That  is  a  direct, 
and  as  we  think,  very  important  contradiction  of  what  she 
said  about  his  condition  in  her  testimony.  It  is  also  an  act  of 
hers. 

The  Court.      [After    examining    paper.]      What    passages    are 
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there,  Mr.  Attorney,  that  you  refer  to?  I  do  not  seem  to  find 
anything.     I  know  what  it  says  on  the  first  page. 

Mr.  Stapleton.     I  did  not  see  what  it  says  on  the  first  page. 

Mr.  Callahan.  I  introduce  it  among  other  things  because  it 
is  her  act. 

Mr.  Stapleton.  I  do  not  think  she  can  express  an  opinion 
as  to  his  soundness  of  mind-. 

Mr.  Callahan.     Can't   she? 

The  Court.  Let  me  see  what  it  says.  [Examining  paper.] 
Do  you  think  she  is  qualified  to  express  an  opinion  as  to  whether 
he  was  of  sound  mind? 

Mr.  Callahan.  Oh,  no,  any  more  than  I  thought  that  Dr. 
Houston  was  qualified  to  testify  at  the  commitment  hearing 
that  this  man  was  irresponsible. 

The  Court.  If  this  is  competent,  so  far  as  that  clause  is 
concerned,  isn't  she  indirectly  expressing  an  opinion  on  that 
subject? 

Mr.  Callahan.  It  is  not  offered  to  show  that  he  was  of 
sound  mind;  it  is  offered  to  contradict  her. 

The  Court.  Yes,  but  I  do  not  think  it  would  be  competent 
to  contradict  her  in  that  way. 

Mr.  Callahan.  We  will  go  through  the  form  of  offering  this 
letter.  Mr.  Stapleton,  here  is  a  letter  written  by  the  defendant 
which  I  suppose  you  will  object  to.  [Handing  letter  marked 
"A"  for  identification  to  Mr.  Stapleton.] 

The  Court.     Is  there  any  objection  to  this  letter? 

Mr.  Stapleton.     Xo,  I  don't  know  as  there  is. 

Letter  dated  September  24,  1910,  Bertram  G.  Spencer  to 
principal,  Mount  Hermon  School,  marked  "Ex.  17,  F.  E.  R." 

Mr.  Callahan.  And  this  letter;  I  don't  know  whether  your 
Honor  has  read  it  or  not. 

The  Court.  Any  objection  to  that,  Mr.  Stapleton?  If  there 
isn't  I  don't  want  to  bother  to  read  it. 

Mr.  Stapleton.     Xo,  I  don't  know  as  there  is. 

Letter,  Bertram  G.  Spencer  to  Professor  Cutler,  dated  June 
0,  1903,  marked  "Ex.  18,  F.  E.  R." 

Mr.  Callahan.  The  Commonwealth  reads  the  document 
introduced  in  evidence  as  report  of  Medical  Survey,  which  has 
been  marked  Exhibit  15  [reading]:  — 
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[Seal.] 


Exhibit  15. 

Copy.  [Fobm  M.] 

Report  of  Medical  Survey. 
(Will  not  embrace  more  than  one  case.) 

U.  S.  T.  S.  "  Constellation," 

Newport,  R.  I.,  August  5,  1895. 

To  the  Commandant,  U.  S.  Naval  Station,  Newport,  R.  I. 

Sir:  —  In  obedience  to  your  order  of  August  3,  1895,  we  have  held  a 
careful  survey  on  Spencer,  Bertram  Gager,        App.  3-class 

(Name  in  full,  surname  first.)  (Rate  or  rank.) 

and  beg  leave  to  report  as  follows :  — 

1.  Present  condition:  Unfit  for  service. 

2.  Disease  or  injury:    Enuresis. 

(By  name  in  common  use;  also  location,  character  and  degree 
of  impairment  or  injury.) 

3.  Probable  future  duration :  Indefinite. 

4.  Recommendation:  That  he  be  discharged  from  the  U.  S.  Naval 
Service. 

5.  Origin:  Not  in  the  line  of  duty,  as  disease  existed  prior  to  enlistment. 

(State  whether  or  not  in  line  of  duty  and  all  facts  relating  thereto.) 

Very  respectfully, 

M.  H.  Crawford, 

Surgeon,  U.  S.  N. 
Henry  LaMotte, 
Assistant  Surgeon,  U.  S.  N. 
In  triplicate  in  all  cases. 

The   Commonwealth   offers   in   evidence   and   reads   the   letter 

from  Bertram  G.  Spencer  to  the  principal  of  the  Mount  Vernon 

School  [reading] :  — 

Lebanon,  Ct.,  Sept.  24,  '01. 

To  the  Principal  of  Mount  Hermon  Seminary. 

Dear  Sir:  —  I  have  made  application  through  Mr.  Stephen  Smith  of 
this  Town  for  entrance  to  your  school  and  trust  nothing  will  occur  to 
prevent  its  being  accepted.  My  education  has  been  sadly  neglected 
since  a  young  boy  and  I  realize  each  day  more  &  more,  how  poorly  fitted 
I  am  to  battle  with  the  world. 

I  cannot  afford  to  attend  an  expensive  school,  and  not  only  this,  but  I 
desire  the  influence  and  atmosphere  that  is  sure  to  be  found  in  such  a 
school  as  "Mt.  Hermon"  and  perhaps  it  will  assist  me  in  finding  the 
"niche"  I  am  best  fitted  for. 

Yours  very  respectfully, 

Bertram  G*  Spencer. 
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The  Common  wealth  offers  in  evidence,  and  reads  as  Exhibit 
18,  the  letter  sent  by  Bertram  G.  Spencer  to  Professor  Cutler, 
dated  June  9,  1903,  as  follows  [reading]:  — 

Springfield,  Mass.,  June  9,  1903. 
Professor  Cutler. 

Dear  Sir  :  —  Hearing  of  your  sad  loss,  let  me,  as  a  friend  express  nay 
sympathy. 

You  wife  was  a  lovely  woman,  and  I  hope  you  both  meet  in  the  here- 
after. 

I  hold  no  ill  feeling  towards  you  Mr.  Cutler  and  I  am  trying  to  live  an 
honest,  up-right,  and  God  fearing  life. 

I  have  no  bad  habits  and  what  I  done  up  at  Mt.  Hermon  was  done 
more  to  be  smart. 

I  ask  your  forgiveness  for  all  my  foolish  actions,  and  may  God  be  with 
you  in  all  your  afflictions  and  be  a  comfort  to  you  at  the  end. 

Yours  Most  Respectfully, 

B.  G.  Spencer. 

105  Main"  Street. 

Dr.  Leonard  A.  Baker  —  sworn. 
Direct  Examination. 

Q.  ("by  Mr.  Swift).  What  is  your  name?  A.  Leonard  A. 
Baker. 

Q.  What  is  your  age?     A.  Be  thirty  next  month. 

Q.  What  is  your  profession?     A.  Physician. 

Q.  What  was  your  education  as  a  physician,  Doctor?  A. 
Harvard  Medical. 

Q.  What  was  your  course  at  Harvard,  the  general  medical 
course?     A.  The  general  medical  course. 

Q.  After  leaving  Harvard  did  you  make  any  further  study? 
A.   Xo.  sir,  I  went  right  to  Bridgewater. 

Q.   In  what  department  at  Bridgewater?     A.  The  insane. 

Q.  How  long  have  you  been  in  the  insane  department  at 
Bridgewater?     A.  About  seven  years  and  five  months. 

Q.  And  in  what  capacities,  Doctor?  A.  First  as  senior  as- 
sistant physician  for  four  years,  and  then  as  first  assistant  for 
the  past  three  years  and  five  months. 

Q.  Just  what  particular  duties  or  experience  did  those  positions 
give  you,  Doctor?     A.  I  don't  understand. 

Q.  What  were  your  duties  as  assistant  junior  physician?  A. 
Oh,  I  made  trips  through  the  wards,  put  up  the  medicines  that 
were  necessary,  observed  the  patients,  and  took  some  histories. 

Q.   Well,  did  you  participate  in  practically  all  that  there  was 
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going  on  there  in  the  way   of  treatment   and  observation?     A. 
Oh,  yes. 

Q.  And  as  first  assistant  physician  what  have  been  your 
duties?  A.  I  admit  all  the  patients  and  keep  their  records  up, 
and  usually  take  their  histories,  and  visit  the  wards  twice  each 
da^y,  morning  and  evening. 

Q.  And  you  say  you  have  been  first  assistant  physician  for 
the  last  three  years?     A.  Three  years  and  five  months. 

Q.  This  was  your  position,  then,  Doctor,  was  it  not,  when 
Bertram  G.  Spencer  came  to  the  hospital?     A.  It  was. 

Q.  Do  you  recall  when  he  came  there?     A.  Yes,  sir. 

Q.  Whether  or  not  you  took  his  story,  or  history?  A.  I  took 
his  history. 

Q.  And  did  you  keep  in  touch  with  him  from  that  time  after 
that?     A.  Continually. 

Q.  How  often  did  you  see  him?  A.  Always  twice  a  da}', 
except  when  I  had  my  day  off,  or  something  like  that. 

Q.  Is  it  fair  to  say  an  average  of  twice  a  day?     A.  Yes,  sir. 

Q.  During  the  entire  period  that  he  was  there?  A.  During 
the  entire  period. 

Q.  Did  he  ever  talk  with  you?     A.  Yes,  sir. 

Q.  And  you  with  him?     A.  Yes,  sir. 

Q.  Was  that  frequent?     A.  Very  often. 

Q.  That  is,  when  you  would  see  him  do  you  mean  that  you 
simply  put  your  eyes  on  him,  or  did  that  mean  you  talked  with 
him?     A.  Sometimes  one,  sometimes  the  other. 

Q.  Have  you,  during  the  last  seven  years,  besides  active  ex- 
perience with  the  insane  there,  continued  your  studies,  reading 
of  literature  on  the  subject,  etc.?     A.  I  have. 

Q.  Did  you  form  any  opinion  as  to  bis  mental  condition 
while  he  was  there?     A.  I  did. 

Q.  What  was  that  opinion?  A.  My  opinion  was  that  there 
was  a  degree  of  defect,  but  that  he  was  not  insane. 

Q.  A  degree  of  defect,  that  is,  mental  defect?  A.  Mental 
defect. 

Q.  But  not  insane?     A.  Not  insane. 

Q.  In  a  sense  —  well,  in  what  sense  do  you  mean  not  insane? 
May  he  be  mentally  defective  and  not  insane,  that  what  you 
claim?     A.  That  is  what  I  mean. 

Q.  In  your  opinion  it  was  a  degree  that  is  not  put  in  the 
insane  class?     A.  That  is  it. 

Mr.  Stapleton.     Let  him  state. 

Mr.  Swift.     He  has  stated  it,  and  I  was  simply  going  to  see 
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if  I  understand  it.     If  you  object  to  that  form  of  my  statement, 
I  will  have  it  withdrawn. 

Mr.  Stapletox.     I  don't  want  it  withdrawn. 

Q.  Whether  or  not  you  sometimes  saw  him  in  angry  spells 
there  at  that' institution?     A.  I  have  once  or  twice,  yes,  sir. 

Q.  Were  you  present  at  a  conversation  that  took  place  be- 
tween Dr.  Elliott  and  the  last  witness  Bell,  or  whatever  his 
name  is  —  St.  John?     A.  Yes,  sir. 

Q.  Where  did  that  take  place?     A.  In  the  office. 

Q.  Anybody  present  besides  you  three?  A.  I  don't  remember 
that  there  was  any  one  else. 

Q.  And  as  you  recall  it,  whether  or  not  it  was  substantially  as 
was  told  on  the  stand  by  Mr.  Bell?     A.  Yes. 

Mr.  Stapletox.  I  ask  to  have  that  stricken  out;  he  ought  to 
state  the  conversation. 

The  Court.  If  it  is  objected  to,  why,  it  doesn't  seem  to  me 
that  he  should  state  what  was  said. 

Mr.  Swift.  Well,  it  is  objected  to  and  I  won't  press  it. 
Your  witness. 

Cross-examination. 

Q.  (by  Mr.  Stapleton).  Doctor,  you  observed  this  prisoner 
twice  a  day  on  an  average  while  he  was  in  Bridgewater?  A.  Yes, 
sir. 

Q.  You  examined  him  also  with  Dr.  Elliott  at  times,  I  take  it? 
A.  I  did. 

Q.  You  and  Dr.  Elliott  talked  over  his  condition  somewhat? 
A.   Yes,  just  the  same  as  we  did  all  our  patients. 

Q.  That  is,  you  mean  that  you  did?     A.  We  did. 

Q.  And  your  opinion  is  at  the  present  time  that  he  is  suffering 
from  a  mental  defect?     A.  To  a  degree;  yes,  sir. 

Q.  During  the  month  of  March,  on  the  17th,  Dr.  Elliott  was 
away,  I  take  it.  [Showing  report  signed  by  the  witness  ad- 
dressed to  the  district  attorney.]     A.  Yes. 

Q.  And  you  signed  the  report  on  the  condition  of  this  de- 
fendant?    A.   I  did. 

Q.  And  that  report  was  — 

To  the  Honorable  Chief  Justice  of  the  Superior  Court  of  Hampden,  Spring- 
field, Mass. 

Dear  Sir:  —  The  medical  director  being  away  on  leave  of  absence  I 
hereby  make  the  monthly  report  of  the  condition  of  Bertram  G.  Spencer. 

During  the  past  month  patient  has  been  quiet,  and  has  not  at  any  time 
acted   like  a  person  dominated  by  active  delusions  or  hallucinations. 
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While  in  conversation  with  the  assistant  physician  he  is  rather  surly  and 
faultfinding,  but  when  talking  with  the  patients  is  just  the  reverse.  When 
out  of  doors  he  takes  active  interest  in  the  various  sports,  and  the  remainder 
of  time  spends  in  drawing  and  painting.  I  cannot  see  any  change,  either 
mentally  or  physically,  since  the  last  report. 

Very  respectfully, 

L.  A.  Baker, 
Acting  Medical  Director. 

The  Witness.     Yes,  sir. 

Q.  You  said  you  didn't  see  any  change  mentally  or  physically 
in  him  since  the  last  report,  and  when  you  said  that  I  take  it 
you  had  in  mind  the  February  report  signed  by  Dr.  Elliott?  A. 
That  is  what  I  had  in  mind.  I  took  in  the  month  from  Febru- 
ary 17  to  March  17. 

Q.  So  that  when  you  said  that  you  couldn't  see  any  change 
either  mentally  or  physically  since  the  last  report  you  had  in 
mind  these  words  in  the  report  of  Dr.  Elliott  of  February  17: 
"In  this  report  I  am  unable  to  add  anything  of  value  to  my 
former  reports.  Spencer  has  improved  physically,  is  less  emo- 
tional, and  somewhat  better  contented.  Prolonged  observation, 
however,  but  strengthens  our  opinion  that  Spencer  is  deficient  in 
moral  understanding,  as  the  result  of  mental  defect  of  long 
standing.  I  have  not  observed  any  well-defined  symptoms 
pointing  to  any  mental  psychosis  or  rapidly  dementing  process"? 
It  was  those  words  that  you  had  in  mind  when  you  said  you 
hadn't  observed  any  change?     A.  That  was  it. 

Q.  And  practically  speaking,  Doctor,  that  is  still  your  opinion? 
A.  That  is  still  my  opinion. 

Q.  You  have  a  good  many  patients  there?     A.  About  750. 

Q.  And  you  see  most  of  those  patients?     A.  I  do. 

Q.  Practically  every  day?     A.  Twice  a  day. 

Q.  A.nd  you  keep  pretty  good  track  of  them?     A.  I  try  to. 

Q.  Now,  Spencer  was  complaining  of  abuses  in  the  hospital? 
A.  I  understood  that  he  was. 

Q.  He  made  some  complaints  to  you?  A.  On  one  or  two 
occasions. 

Q.  I  take  it  that  occasionally  some  abuses  creep  in,  in  spite  of 
everything?     A.  To  a  certain  extent,  I  suppose. 

Q.  And  some  of  the  things  that  he  was  complaining  of,  I  take 
it,  were  to  some  extent  true?  A.  I  think  everything  that  he 
complained  about  was  thoroughly  investigated. 
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Re-direct  Examination. 

Q.  (by  Mr.  Swift).  How  did  you  find  it,  Doctor?  Were  the 
complaints  founded  on  fact,  any  of  those  you  say  you  thoroughly 
investigated?  Did  you  find  they  were  founded  on  fact,  or  other- 
wise?    A.  At  one  occasion,  I  believe. 

Q.  It  was  substantiated  by  the  fact,  was  it?  A.  At  one  — 
the  one  I  investigated  was;  yes,  sir. 

Re-cross-examination . 

Q.  (by  Mr.  Stapleton).  What  one  was  that,  Doctor?  A.  A 
case  which  has  not  been  brought  up  here  in  the  trial  at  all,  that 
I  have  heard.  It  was  just  a  simple  matter  of  the  dining  room, 
which  — 

Q.  It  isn't  anything  you  have  heard  about  here?  A.  It  has 
never  been  mentioned  here;  no,  sir. 

Q.  Was  he  struck  with  a  blackjack  on  the  back  of  the  head? 
A.  It  wasn't  anything  about  him.     It  was  another  patient. 

Q.  Did  you  investigate  any  complaints  about  his  being  struck 
with  a  blackjack?  A.  I  was  present  when  the  investigations 
were  going  on. 

Q.  Did  you  look  at  his  head  at  any  time?  A.  I  got  —  I  did 
when  I  examined  him  when  he  came  in,  but  not  at  that  in- 
vestigation. 

Q.  You  didn't  see  any  mark  on  his  head?     A.  I  didn't. 

Q.  You  didn't  see  any  cut  there?     A.  I  didn't. 

Dr.  Hosea  Mason  Quinby  —  sworn. 
Direct  Examination. 

Q.  (by  Mr.  Swift).  What  is  your  name,  Doctor?  A.  Hosea 
Mason  Quinby. 

Q.  And  you  are  a  physician?     A.  Physician. 

Q.  Where  are  you  located,  Doctor?     A.  At  Worcester. 

Q.  Are  you  medical  director  of  the  Worcester,  —  or  of  the 
Worcester  institution?     A.  Worcester  State  Hospital. 

Q.  Is  that  an  insane  hospital?     A.  Yes,  sir. 

Q.  What  was  your  preliminary  medical  education,  Doctor? 
A.  I  was  graduated  at  Harvard  Medical  School. 

Q.   In  what  year?     A.   In  '69. 

Q.   And  then  did  you  pursue  your  studies  further  before  enter- 
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ing  any  activities?  A.  I  was  in  general  practice  for  two  years  or 
thereabouts,  and  then  was  abroad,  studying  for  something  over 
a  year. 

Q.  Was  that  any  special  study?    A.  No.    General  medicine. 

Q.  General  medicine;  yes,  sir.  And  then,  returning,  what  did 
you  do,  Doctor?  A.  Returning,  I  went  to  the  Worcester  Asylum, 
as  it  was  called  at  that  time,  or  the  Worcester  Hospital,  as  it  is 
called,  the  Worcester  Lunatic  Hospital. 

Q.  What  year  was  that,  if  you  recall,  Doctor?  A.  That  was 
in  '73. 

Q.  Have  you  been  connected  with  that  institution  in  some 
way  ever  since?  A.  With  the  two  institutions  in  Worcester  ever 
since. 

Q.  With  two  institutions.  And  what  positions  have  you  held 
there?  A.  I  was  assistant  physician  from  '73  to  '79,  when  I  was 
appointed  superintendent  of  the  Worcester  Asylum. 

Q.  Yes.  A.  I  remained  at  the  Worcester  Asylum  from  '79 
until  —  1879  to  1890.  Then  I  was  transferred  as  superintendent 
to  the  Worcester  Lunatic  Hospital,  as  it  was  called  at  that  time, 
now  the  Worcester  State  Hospital;  and  there  I  have  been  ever 
since. 

Q.  And  you  are  at  present  —  it  is  the  medical  director,  —  is 
that  the  title?     A.  Well,  the  superintendent. 

Q.  You  are  the  head  of  the  medical  department?  A.  All  de- 
partments. 

Q.  And  do  you  also  belong,  Doctor,  to  the  medical  societies  of 
various  kinds?     A.  Yes. 

Q.  Such  as  what?  A.  The  Massachusetts  Medical  Society; 
the  United  States  Society  for  Mental  Diseases. 

Mr.  Swift.  Well,  I  won't  spend  any  time  going  on  with  that. 
I  assume  my  brother  will  agree  that  he  is  qualified. 

Mr.  Stapleton.     Yes,  sir. 

Q.  There  has  been  some  testimony,  Doctor,  in  the  case  in 
which  the  word  "imbecile"  has  been  used.  Are  you  familiar 
with  the  scientific  use  of  that  word?     A.  I  am. 

Q.  Just  what,  if  you  will  tell  the  jury,  does  that  mean?  What 
does  that  include?  A.  There  are  all  degrees  of  imbecility.  We 
regard  an  arrested  development  that  comes  on  after  birth,  —  we 
call  those  imbeciles. 

Q.  Are  imbeciles  necessarily  insane?  Do  they  come  under  the 
general  insane  class?     A.  They  do  not,  all  of  them. 

Q.  May  they?     A.  They  may. 

Q.  And  whether  or  not  the  term  includes  degrees  of  arrested 
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developments,  does  it  lead  clear  up  to  the  grade  just  below  the 
normal  intellect?     A.  There  is. 

Q.  That  is,  what  I  want  to  know  is  whether  the  generic  or 
general  term  that  may  be  used  includes  all  degrees  from  prac- 
tically just  below  normal  down  to  a  man  being  insane?     A.  It  is. 

Q.  So  that,  using  the  term  scientifically,  the  use  of  the  word 
"imbecile"  may  or  may  net  mean  that  a  man  is  insane;  is  that 
right?     A.  Yes. 

Q.  And  I  assume,  Doctor,  that  you  are  familiar  with  the 
disease  of  enuresis?  A.  I  shouldn't  want  to  be  considered  as  an 
expert  on  that. 

Q.  What  I  was  going  to  ask  you  was  whether  or  not  that 
always  is  a  symptom  of  nervous  disease,  —  inability  to  retain 
the  urine?     A.   I  couldn't  pass  upon  that. 

Q.  Then  I  won't  ask  you.  You  have  been  sitting  here  every 
day,  Doctor,  and  have  heard  all  the  testimony?     A.  I  have. 

Q.  I  am  going  to  put  to  you  a  hypothetical  question,  which 
will  be  rather  long,  and  so  far  as  I  am  able  to  restrain  myself  I 
will  try  to  talk  slowly,  and  I  will  ask  you,  Doctor,  to  direct  your 
attention  to  this  question:  assuming  that  on  March  31,  1910, 
shortly  before  8  o'clock  in  the  evening,  a  man  arrived  at  Round 
Hill  in  Springfield  and  tried  the  windows  in  the  house  occupied 
on  the  lower  floor  by  the  Dow  family;  that,  having  found  the 
window  there  in  the  back  bedroom  of  the  house  closed,  but  un- 
locked, the  man  went  behind  another  building  near  by  and  there 
removed  his  shoes,  stiff  hat  and  coat,  and  put  on  a  soft,  dark  hat, 
and  tied  a  black  muffler  or  handkerchief  over  the  lower  part  of 
his  face  and  returned  to  the  house  and  entered  it,  for  the  purpose 
of  committing  a  burglary,  being  at  the  time  armed  with  a  re- 
volver and  carrying  a  flash  light,  through  a  window  of  the  back 
bedroom,  there  taking  a  brooch  pin,  a  bead  belt  and  another 
stone  or  gem  from  the  bureau  drawer  in  that  bedroom;  that  he 
then  went  through  into  the  dining  room  of  the  house  and  came 
to  the  door  leading  from  the  dining  room  into  the  back  parlor, 
;i  shown  in  evidence  upon  the  plan  before  you;  that  in  the  back 
parlor  were  four  women  around  a  table  over  in  the  northwest 
corner,  playing  with  a  picture  puzzle;  that  as  the  man  advanced 
through  the  doorway  from  the  dining  room  into  the  back  parlor 
he  made  a  guttural  sound,  not  otherwise  described,  and  a  move- 
ment  of  his  hands  toward  the  women  and  advanced  into  the 
room  toward  them;  that  the  four  women  stood  up,  screaming, 
and  that  the  man  demanded  that  they  keep  quiet;  that  the 
women  made  ;<  concerted  motion  toward  the  front  parlor  and  on 
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toward  the  outer  door;  that  the  man  drew  his  revolver,  pro- 
ceeded through  the  back  parlor  and  through  the  archway,  as 
shown  on  the  plan,  to  the  front  parlor  and  demanded  their 
money,  saying,  "I  want  your  money;"  that  one  of  the  women 
replied,  "We  have  no  money  in  the  house;"  that  one  of  the 
women,  Miss  Harriet  Dow,  slipped  on  a  rug  under  the  archway 
and  fell;  and  one  of  the  women,  the  mother,  Mrs.  Dow,  came 
and  helped  her  up,  telling  her  to  be  calm;  that  another  of  the 
women,  Miss  Blackstone,  had  gone  ahead  and  was  near  the 
door  leading  from  the  front  parlor  into  the  front  hall,  as  shown 
in  the  plan,  when  the  man  took  a  quick  stride  and  placed  him- 
self almost  in  front  of  her,  near  the  door,  and  shot  her,  and  she 
fell  over  upon  the  sofa;  that  Miss  Harriet  Dow  went  toward 
the  man  where  he  was  standing,  and  commenced  to  scream  again, 
when  the  man  swore  at  her,  asked  her  to  be  quiet,  again  de- 
manded the  money  and  then  stepped  toward  the  window  leading 
from  the  front  parlor  out  under  the  piazza,  —  the  north  window, 
as  indicated  on  the  plan,  —  the  shade  of  which  was  halfway  up, 
and  made  a  motion  towards  it;  that  meanwhile  another  of  the 
women,  Miss  Lucy  Dow,  had  started  for  the  telephone  in  the 
northeast  corner  of  the  back  parlor,  and  another,  the  mother, 
Mrs.  Dow,  was  escaping  into  the  hall,  and  the  man  raised  his 
arm  with  his  pistol  in  his  hand  and  pointed  it  towards  her  back; 
that  Miss  Harriet  Dow  took  a  chair  that  was  there  and  hurled 
it  at  him,  hitting  his  arm;  that  the  man  then  turned  from  point- 
ing towards  Mrs.  Dow  in  the  hall  and  pointed  the  revolver  at 
Miss  Harriet  Dow  and  said,  "  Do  you  want  to  die?  Well,  die, 
then!"  and  fired  at  her,  striking  her  in  the  head,  and  she  fell; 
that  meanwhile  the  mother,  Mrs.  Dow,  had  gone  upstairs,  and 
the  man,  who  had  done  the  shooting,  disappeared  through  the 
front  door,  out  on  to  the  front  porch,  jumped  over  the  railing  on 
to  the  ground  and  from  there  had  gone  back  of  the  building,  the 
other  building,  obtained  his  shoes  and  his  clothing  that  he  had 
discarded,  ran  down  the  hill  through  the  woods  until  he  came 
to  a  large  chestnut  tree;  that  he  sat  at  the  foot  of  that  tree, 
put  on  his  shoes  and  his  clothing,  took  off  his  mask  and  hat, 
put  them  in  his  pocket,  went  down  through  and  over  a  fence, 
and  on  to  Main  Street,  almost  opposite  Bancroft  Street;  that 
he  started  to  go  along  south  on  North  Main  Street,  which  would 
be  towards  the  center  of  Springfield,  until  he  saw  a  police  officer, 
one  James  Dowling,  whom  he  knew,  standing  at  the  police  signal 
box;  that  he  did  not  desire,  did  not  wish  to  go  by  the  police- 
man;   that  he  turned  and  went  up  Arch  Street  to  North;    from 
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North,  southerly  to  Carew,  on  Carew  to  Chestnut  Street,  from 
Chestnut  Street  to  Bridge  Street;  over  the  bridge  to  West 
Springfield,  to  his  home  on  Porter  Avenue  in  West  Springfield; 
that  he  arrived  home  about  quarter  of  9;  that  he  went  into  the 
house  and  into  his  bedroom,  closed  the  door,  took  out  his  re- 
volver, cleaned  it  and  reloaded  it,  when  he  found  there  were  two 
empty  shells  therein;  that  he  placed  the  revolver  under  the  pil- 
low, and  also  the  flash  light  which  he  had  carried  with  him,  and 
took  the  black  soft  hat  and  put  it  into  the  stove,  where  there 
was  a  coal  fire  —  were  you  able  to  follow  that  hypothesis, 
Doctor?     A.  I  think  so,  fairly  well. 

Q.  Taking  that  assumption  that  I  have  just  given  you, 
whether  or  not  it  is  consistent  with  the  action  of  a  sane  man 
intent  on  committing  buiglary  and  seeking  to  escape  capture; 
assuming  that  he  feared  that  the  screams  of  the  women  assumed 
in  the  question,  or  their  escape  while  he  was  in  the  house,  would 
lead  to  his  apprehension  and  arrest;  my  question  is,  on  that 
assumption,  was  the  action  of  that  man  consistent  with  the 
action  of  a  sane  man?  A.  I  think  his  act  was  consistent  with 
that  of  a  sane  man  at  that  time.. 

Q.  Taking  the  same  assumption,  whether  or  not  it  is  your 
opinion  that  the  man  assumed  in  the  question  knew  the  difference 
between  right  and  wrong,  and  that  he  was  liable  to  punishment 
therefor  when  he  committed  the  crime  described  in  my  question? 
A.  I  think  that  he  knew  the  difference  between  right  and  wrong. 

Q.  Whether  or  not,  upon  the  same  assumption,  the  same  man 
was,  in  your  opinion,  at  the  time  when  he  committed  the  crime 
described,  acting  under  the  compulsion  of  an  irresistible  impulse? 
A.   He  was  not. 

Q.  Did  you  hear  read  in  court  the  confession  of  the  defendant 
here?     A.  I  did. 

Q.  And  have  you  since  read  it  over,  copies  of  it,  so  that  you 
have  it  in  mind  pretty  well?     A.  I  have. 

Q.  Then,  Doctor,  in  addition  to  the  hypothesis  which  I  first 
gave  you,  assuming  that  this  same  man  had  committed  without 
detection  a  series  of  fourteen  burglaries  and  one  hold-up  in  about 
two  years  prior  to  September  23,  1909,  as  stated  in  that  con- 
fession, that  on  the  evening  of  said  September  23,  1909,  he  placed 
a  ladder  against  the  roof  of  the  piazza  of  a  house,  intending  to 
enter  the  second-story  window  which  he  saw  open,  but  was  fright- 
en ed  away  by  some  one  appearing  in  the  house  and  quickly  slid 
down  the  ladder;  that  in  doing  so  he  lost  a  locket  engraved  with 
his  initials  and  containing  the  pictures  of  his  mother  and  sister, 
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which  he  feared  would  lead  to  his  detection,  so  much  so  that  he 
returned  the  next  night  and  endeavored  to  find  it  at  the  house 
where  he  thought  he  had  lost  it;  that  subsequently  to  that  he 
refrained  until  March  31,  1910,  for  a  period  of  over  six  months, 
from  committing  any  other  crime  for  fear  that  the  locket  might 
have  been  found  and  that  it  would  lead  to  his  detection  and 
punishment,  and  that  further,  before  he  started  to  commit  the 
crime  which  took  place  at  the  Dow  house  as  already  assumed, 
he  had  made  up  his  mind  that  the  locket  had  not  been  found 
and  there  was  no  longer  fear  of  detection  through  that,  — whether 
or  not  this  hypothesis,  in  addition  to  the  assumption  already 
given,  leads  you  to  the  opinion  that  the  man  at  the  time  when 
he  shot  Miss  Blackstone  on  the  evening  of  March  31,  1910,  knew 
right  from  wrong  in  the  sense  already  given  you,  or  was  acting 
under  the  compulsion  of  an  irresistible  impulse?  Do  I  make 
myself  clear?     A.  I  don't  — 

Q.  Perhaps  I  will  ask  you  those  questions  separately.  Whether 
or  not  this  additional  —  the  second  assumption  that  I  have  just 
given  you  —  leads  you  to  the  same  conclusion,  that  the  man  in 
the  assumption  knew  the  difference  between  right  and  wrong? 
A.  From  that  incident  I  should  draw  a  conclusion  as  to  his  con- 
dition at  the  time  that  he  slid  down  the  ladder,  but  I  don't  know 
how  I  can  draw  a  conclusion  in  regard  to  that  at  the  time  of 
shooting. 

Q.  I  fear  I  have  not  made  my  question  plain  to  you.  Does 
that  assumption  that  I  have  given  you  lead  you  away  from  the 
conclusion  that  you  have  already  expressed?     A.  It  does  not. 

Q.  Whether  or  not  it  would  tend  to  confirm  it?  A.  Yes,  I 
think  it  would  tend  to  confirm  it. 

Q.  That  is,  whether  or  not  the  fact  that  for  a  period  of  over 
six  months  after  attempting  this  September  23,  1909,  crime, 
where  he  lost  his  locket,  for  fear  that  the  locket  might  have 
been  found  and  that  it  would  lead  to  his  detection  and  punish- 
ment, and  further,  before  he  started  to  commit  the  crime  which 
took  place  at  the  Dow  house  as  already  assumed  he  had  made 
up  his  mind  that  the  locket  had  not  been  found  and  there  was 
no  longer  fear  of  detection  through  that,  —  would  that  confirm 
your  opinion  that  he  knew  the  difference  between  right  and 
wrong?  A.  It  would  confirm  my  opinion  that  he  had  self-con- 
trol, certainly. 

Q.  Well,  to  answer  the  precise  question,  that  he  was  not  acting 
under  the  compulsion  of  an  irresistible  impulse  on  the  night  of 
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the  murder,  if  I  understand  you  rightly?  A.  I  can't  see  what 
that  has  to  do  with  the  night  of  the  murder. 

Q.  Well,  if  it  does  not  affect  your  judgment  I  won't  dwell  on 
it.  The  question  in  brief  is,  Doctor  —  I  want  to  make  myself 
plain,  and  it  is  a  very  long  question  and  it  is  pretty  difficult 
for  you  to  keep  in  your  mind,  as  it  would  be  for  me  if  I  didn't 
have  it  here.  Would  the  fact  in  connection  with  the  other  facts 
assumed  here,  that  having  lost  the  locket  and  fearing  detection 
from  the  loss  of  that  locket,  and  so  refraining  from  committing 
any  other  crime  for  six  months,  —  would  that  fact  strengthen 
your  opinion  that  he  was  not,  on  the  night  of  committing  this 
crime  as  outlined  in  the  question,  acting  under  an  irresistible 
impulse?  Let  me  add  to  that  that  before  starting  out  on  this 
crime  he  had  made  up  his  mind  that  there  was  no  danger  of 
detection  from  the  loss  of  that  locket  any  longer.  A.  That  in- 
cident conveys  to  my  mind  the  impression  that  the  man  was 
able  to  control  himself,  and  not,  as  he  claimed,  was  driven  by  an 
irresistible  impulse  to  commit  burglaries. 

Q.  That  answers  the  question  precisely,  Doctor,  I  think.  Now, 
in  addition  to  the  hypotheses  already  given  you,  assume  that 
the  reason  for  the  crimes  which  have  been  committed  by  the 
man  in  the  assumed  question  was  because  he  liked  a  nice  home 
and  nice  things  and  was  not  earning  money  enough  to  support 
the  kind  of  home  that  he  wanted,  —  would  that  strengthen  the 
opinion  you  have  already  expressed,  or  otherwise?  A.  It  would 
strengthen  it. 

Q.  Having  in  mind  beside  the  hypotheses  already  given  you, 
Doctor,  I  will  ask  you  to  assume  that  the  man  described  to  you 
is  the  defendant,  and  taking  into  consideration  his  age,  appear- 
ance  and  physical  characteristics  as  you  have  found  them  and 
seen  them,  his  ancestry  and  history  as  testified  to  in  court  by 
the  mother  and  father,  his  own  statements  so  far  as  testified  to, 
and  taking  into  consideration  the  appearance  and  testimony  of 
the  father  and  mother  as  they  appeared  upon  the  witness  stand, 
his  history  at  Bridgewater  as  given  in  the  reports  in  evidence,  — 
whether  or  not  you  are  of  the  opinion  that  this  defendant  on 
the  night  that  he  shot  Miss  Blackstone  knew  right  from  wrong, 
and  that  there  was  a  punishment  attached  to  the  commission  of 
the  wrong?     A.   I  do. 

Q.  And  whether  or  not  in  your  opinion  at  the  time  of  the 
shooting  of  Miss  Blackstone  he  was  acting  under  the  compulsion 
of  an  irresistible  impulse?     A.  He  was  not. 
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Q.  Did  you  examine  him  in  addition  to  what  you  have  heard 
in  court?     A.  I  did. 

Q.  When  did  you  make  your  first  examination?  A.  My  first 
examination  was  August  25,  I  think  it  was,  1910. 

Q.  Have  you  examined  him  since?  A.  I  examined  him  some- 
time in  September,  together  with  Dr.  Houston  and  Dr.  Courtney. 

Q.  September,  1910?  Have  you  since  examined  him?  A.  I 
examined  him  September  30  of  this  year. 

Q.  Were  those  all  your  examinations,  Doctor?  A.  Those  are 
all  my  examinations. 

Q.  In  those  examinations  did  you  find  anything  that  led  you 
away  from  the  opinion  that  you  have  already  expressed,  that  on 
the  night  he  shot  Miss  Blackstone,  and  at  the  time  of  the  act, 
he  knew  the  difference  between  right  and  wrong,  and  was  not 
acting  under  the  compulsion  of  an  irresistible  impulse?  A.  My 
first  two  examinations  I  was  in  doubt. 

Q.  I  say,  did  all  your  examinations  lead  you  away  from  that 
opinion?  A.  The  third  one  I  was  convinced  that  he  was  not 
laboring  under  an  irresistible  impulse. 

Q.  Then  from  your  examinations  are  you  of  the  opinion  you 
have  already  expressed?     A.  I  am. 

Cross-examination. 

Q.  (by  Mr.  Stapleton).  It  is  still  your  opinion,  Doctor,  that 
the  defendant  is  suffering  from  some  mental  defect?     A.  It  is. 

Q.  And  is  technically  what  would  be  classified  as  a  high-grade 
imbecile?     A.  I  don't  like  the  classification. 

Q.  You  don't  like  it?     A.  It  is  merely  a  quibble  of  terms. 

Q.  It  is  merely  equivalent  terms? 

Mr.  Callahan.     He  said  merely  a  quibble  in  terms. 

The  Witness.  I  mean  to  say,  it  amounts  to  the  same  thing, 
one  is  merely  another  way  of  expressing  the  same  thing. 

Q.  So  that  they  are  practically  equivalent  terms?  A.  Practi- 
cally equivalent  terms. 

Q.  Some  alienists  would  prefer  one  term,  and  some  the  other 
term?     A.  Yes,  sir. 

Q.  Now,  mental  defective,  or  one  that  has  a  mental  defect 
may  be  insane?     A.  May  be. 

Q.  Of  course  that  is  largely  a  question  of  the  degree  of  the 
defect,  is  it,  whether  you  would  call  him  insane  or  not?  A. 
Well,  not  all  high-grade  imbeciles  are  sufficiently  defective  to  be 
insane. 
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Q.  Not  all;  but  I  say,  if  they  are  sufficiently  defective,  you 
would  classify  them  as  insane?  A.  No,  I  don't.  They  may  be 
very  defective  and  not  be  insane. 

Q.  They  may  be  very  defective?  A.  May  be  very  defective 
and  still  not  be  insane. 

Q.  You  wouldn't  classify  them  as  insane?  A.  They  are  not 
insane. 

Q.  That  is,  by  insanity  you  mean  one  of  the  acute  forms  of 
mental  disease  which  runs  a  regular  course?  A.  Yes,  I  should 
say  that  was  a  fair  interpretation  of  it. 

Q.  Seme  alienists  would  classify  among  the  insane  those  who 
are  suffering  from  any  severe  mental  defect?  A.  No,  I  think 
there  is  a  distinction  there. 

Q.  You  think  there  is  a  distinction?     A.  Yes. 

Q.  I  take  it,  Doctor,  that  the  insane  are  to  a  certain  extent 
amenable  to  discipline?     A.   Certainly. 

Q.  All  but  the  most  extreme  cases  are  amenable  to  some 
discipline?  A.  Some  of  the  extreme  cases  are  amenable  to  disci- 
pline. 

Q.  Some  of  the  most  extreme  cases,  and  you  have  had  large 
experience  with  the  insane?     A.  Thirty-eight  years. 

Q.   Seen  all  kinds  and  conditions  of  them?     A.  I  have. 

Q.  And  I  take  it  every  time  you  go  near  them  you  don't  have 
to  restrain  them  or  have  them  bound  up?     A.  No,  sir. 

Q.  For  fear  they  will  attack  you?     A.   No,  sir. 

Q.  They  may  be  very  insane  and  yet  talk  quietly  to  you?  A. 
Certainly. 

Q.  The  fact  that  a  man  sat  down  and  talked  quietly  with  any- 
body wouldn't  be  inconsistent  with  the  hypothesis  of  his  insanity? 
A.   Might  talk  quietly  and  still  be  insane. 

Q.  You  heard  the  evidence  given  in  this  case  in  regard  to  the 
heredity  of  this  defendant?     A.   I  did. 

Q.  And  taking  that  evidence  as  a  whole,  excluding  the  father 
and  mother  of  the  defendant,  you  say  that  that  might  be  —  a 
heredity  of  that  sort  might  be  one  of  the  predisposing  causes  to 
insanity?     A.  I  think  it  might  be,  yes,  sir. 

Q.  Take  him  with  that  heredity,  you  say  that  from  the  alienist's 
standpoint,  that  is,  from  the  point  of  view  of  those  things  when 
it  is  upon  sanity  or  insanity,  it  would  be  a  rather  bad  heredity? 
A.  Well,  1  should  think  it  would  be  not  so  bad  as,  well,  about 
midway,  1  should  say. 

Q.   Well,  of  a  man's  four   grandparents,  if  one   died   of  senile 
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dementia,  and  was  eccentric  for  many  years  before  his  death; 
if  another  one  died  of  softening  of  the  brain  at  the  age  of  forty- 
three;  if  a  third  one  has  hysterics  during  the  greater  part  of 
her  life  and  was  out  of  her  mind  for  some  months  before  her 
death,  and  if  the  fourth  one  was  irritable,  nervous  and  addicted 
to  drink,  —  with  the  four  grandparents  as  I  have  described  and 
assuming  that  to  be  true,  it  would  be  a  rather  bad  heredity  for 
a  grandchild,  wouldn't  it?  A.  Be  a  rather  bad  heredity  for  a 
grandchild. 

Q.  Did  you  catch  that  evidence  that  was  given  in  court  here? 
A.  I  did. 

Q.  You  heard  the  evidence  given  from  the  witnesses  which  the 
Commonwealth  produced  in  regard  to  Judson  Gager,  the  father 
of  Mrs.  Spencer?     A.  I  did. 

Q.  Is  the  fact  that  a  man  is  addicted  to  drink,  irritable  and 
nervous  of  some  slight  value  in  — -  A.  No,  that  is  too  common 
to  be  of  any  value. 

Q.  Senile  dementia,  I  take  it,  is  not  of  very  great  value  in 
forming  a  diagnosis?     A.  It  is  a  natural  process. 

Q.  Many  cases  of  it  in  the  ancestry  are  entitled  to  some 
weight?     A.  Some  weight,  certainly. 

Q.  And  eccentricity  for  many  years  ending  in  senile  dementia 
entitles  it  to  a  little  more  weight?     A.  To  a  very  little  more. 

Q.  Insanity  in  the  collateral  kindred  is  entitled  to  some  weight? 
A.  That  would  add  if  they  were  immediate  kindred. 

Q.  Is  the  fact  that  a  child  about  the  age  of  twelve  is  doing 
unsuccessfully  third  or  fourth  grade  work,  that  at. the  age  of 
nineteen  or  twenty  is  doing  unsuccessfully  elementary  work, 
entitled  to  any  consideration  in  arriving  at  the  conclusion  as  to 
whether  or  not  there  is  a  mental  defect?     A.  It  is. 

Q.  Is  the  fact  that  at  the  age  of  fourteen  years  the  child  is 
afflicted  with  enuresis  entitled  to  some  consideration  ?  A.  I  should 
think  it  might  be. 

Q.  Is  the  fact  that  the  child  has  violent  outbreaks  of  rage 
over  trivial  causes,  and  that  those  continue  beyond  the  age  of 
maturity,  entitled  to  any  weight? 

Mr.  Swift.  If  that  question  means  assuming  a  trivial  cause 
I  don't  object.  If  you  characterize  the  evidence  in  the  case  I  do 
object. 

Mr.  Stapleton.  Assuming  it  to  be  true,  Doctor,  —  this  is 
cross-examination;  I  am  not  putting  hypothetical  questions. 

Mr.  Swift.  I  understood  so,  but  I  understood  my  brother  to 
apply  the  evidence  to  this  particular  question. 
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Mr.  Stapletox.  Assuming  that,  Doctor,  so  my  friend  won't 
have  any  objection. 

The  Witness.  It  ■would  show  to  me  that  the  person  was  in  a 
very  unstable,  nervous  condition. 

Q.  Is  the  fact  that  at  the  age  of  fourteen  years  he  had  im- 
perative impulses,  so  that  he  would  suddenly  jump  up  on  a 
chair  when  any  one  was  talking  to  him,  and  to  expose  his  person, 
entitled  to  any  consideration  in  arriving  at  the  conclusion  as  to 
whether  or  not  there  is  a  mental  defect? 

Mr.  Swift.     If  you  are  assuming  that  to  be  true? 

Mr.  Stapletox.     Assuming  that  to  be  true. 

The  Witness.     If  it  was  repeated,  yes. 

Q.  You  examined  this  defendant  over  a  year  ago  at  the  re- 
quest of  the  district  attorney?     A.  I  did. 

Q.  And  you  made  two  examinations?     A.  Two  examinations. 

Q.  And  after  those  two  examinations  you,  with  Dr.  Houston 
representing  the  State,  held  a  conference  in  Worcester  with  Dr. 
Courtney  representing  the  defense?     A.  Yes. 

Q.  Afterwards  you  had  a  conference  with  Dr.  Tuttle?  A.  Yes, 
I  had  a  conference  in  the  train  coming  up  with  Dr.  Tuttle  on 
the  day  of  the  hearing. 

Q.  You  had  no  real  conference  with  him?  A.  I  don't  recall 
that;  I  don't  think  I  did,  no. 

Q.  You  remember  talking  with  him  on  the  train  coming  up? 
A.  I  think  that  was  all  the  conference  that  we  had, — without 
we  might  have  had  a  conference  in  the  district  attorney's  office 
the  morning  of  the  hearing. 

Q.  As  a  result  of  that,  Doctor,  you  testified  before  the  hearing 
on  motion  to  commit  this  defendant,  held  before  Judge  Aiken  of 
this  court  and  Judge  Sanderson?     A.  I  did. 

Q.  And  you  said  there  —  you  were  asked  the  question,  after 
testifying  to  your  two  examinations  — 

Mr.  Swift.     What  page  is  that? 

Mr.  Stapletox.     Page  1. 

Q.  [Continued.]  "As  a  result  of  your  examination,  Doctor, 
what  is  your  opinion  of  the  mental  condition  of  the  defendant?" 
to  which  you  answered:  "I  examined  him  in  the  Springfield  jail 
about  the  middle  of  last  month,  and  again  last  Monday.  The 
results  of  both  my  examinations  were  practically  the  same.  It 
Beemed  to  me,  taking  into  consideration  his  heredity,  taking  into 
consideration  the  statement  of  his  mother,  —  provided  that 
could  he  substantiated,  —  taking  into  eonsideration  his  confes- 
sion, the  mariner  in   which   he  conducted  the  burglaries,   all  the 
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incidents  connected  with  those  burglaries,  his  impulsive  out- 
breaks at  other  times  during  his  life,  all  indicated  to  me  a  person 
who  was  suffering  from  some  mental  aberration."  A.  That  was 
my  opinion  at  that  time. 

Q.  Kindly  look  at  it,  Doctor  [handing  report  to  witness].  A. 
Yes. 

Q.  You  remember  that,  do  you?     A.  Yes. 

Q.  And  you  were  asked  the  question:  "In  your  opinion  what 
was  the  nature  of  that  mental  aberration?"  and  the  answer  was, 
"When  it  comes  to  giving  a  name  to  it  I  shouldn't  want  to  say 
positively.  My  impression  was  it  was  a  case  which  would  eventu- 
ate at  least  in  dementia  prsecox.  Still,  I  shouldn't  want  to  be 
pinned  to  that  opinion  at  the  present  time."  A.  That  was  my 
opinion  at  that  time. 

Q.  Dementia  prsecox,  I  take  it,  is  a  broad  term?     A.  Yes. 

Q.  Which  is  used  in  a  somewhat  different  sense  by  different 
alienists?     A.  Yes. 

Q.  By  some  it  includes  cases  of  imbecility  or  degenerative 
types,  and  others  would  use  it  more  strictly  as  you  do?  A. 
Yes. 

Q.  You  were  asked  the  question:  "So  far  as  you  had  any 
opinion,  that  was  your  diagnosis  of  the  nature  of  it?"  to  which 
you  said,  "It  seemed  to  me  very  probable?"  A.  That  was  my 
opinion. 

Q.  If  you  want  to  see  this  report,  you  may,  to  refresh  your 
recollection. 

Mr.  Swift.  You  put  it,  Brother  Stapleton,  in  the  form  of  a 
statement,  but  I  assume  you  meant  it  to  be  a  question. 

Mr.  Stapleton.     I  meant  to  put  it  in  the  form  of  a  question. 

The  Witness.     Yes. 

Q.  You  remember  that  question.     A.  I  gave  that  answer. 

Q.  And  you  were  asked  the  question  further:  "Whether  or 
not  what  you  say,  Doctor,  —  I  should  like  to  know,  —  you  say 
he  is  under  some  mental  aberration,  —  but  I  should  like  to  know 
whether  or  not  in  your  judgment  he  is  in  such  a  case  or  frame 
of  mind,  or  his  mind  is  in  such  a  condition,  that  you  are  able 
to  form  an  opinion  now  whether  he  is  or  is  not  responsible  or 
was  or  was  not  responsible  for  this  offense?"  And  your  answer 
was :  "  I  am  very  much  in  doubt  as  to  his  responsibility  —  as  to 
the 'degree  of  his  responsibility."  A.  That  was  my  opinion  at 
that  time,  certainly. 

Q.  To  allow  you,  Doctor,  to  state  your  whole  opinion  at  that 
time,  I  will  ask  you,  you  were  further  asked  the  question:  "  Wha^ 
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do  you  say,  Doctor,  as  to  whether  in  your  judgment  the  statute 
of  1909  which  allows  him  to  be  committed  to  an  insane  asylum 
for  observation  is  one  that  would  well  be  invoked  in  this  case  — 
that  ought  to  be  invoked  in  this  case?"  to  which  you  answered: 
"I  should  think  it  is  very  fitting."  A.  That  was  my  reply  to 
the  question. 

Q.  And  you  were  asked  by  the  Honorable  Chief  Justice  Aiken 
of  this  court:  "What  is  your  answer  to  that?"  and  you  re- 
peated: "I  think  it  is  very  fitting  that  it  should  be  invoked  in 
this  case."     Is  that  —     A.  That  is  my  answer. 

Q.  And  you  were  also  asked  if  you  desired  further  time  for 
observation,  and  you  answered  that  you  should.  A.  That  was 
my  answer. 

Mr.  Callahax.  Mr.  Stapleton,  would  you  just  as  soon  read 
the  question  and  answer  of  the  chief  justice,  both  of  them? 

Mr.  Stapletox.     All  right. 

Q.  What  is  your  answer  to  that  —  "I  think  it  is  very  fitting 
that  it  should  be  invoked  in  this  case."  That  was  your  —  A. 
That  was  my  answer. 

Q.  —  question  and  answer.  And  then  Chief  Justice  Aiken 
asked  you:  "Do  you  desire  personally  further  time  for  obser- 
vation? Would  you  desire  further  time  for  observation?"  And 
you  answered:  "I  should."  The  next  question  was:  "In  order  to 
come  to  a  conclusion?  A.  I  should."  Is  that  so?  A.  That 
was  my  answer. 

Q.  That  was  your  true  opinion  at  that  time,  Doctor?     A.  It  was. 

Q.  I  suppose,  Doctor,  when  a  man  is  suffering  from  a  mental 
defect  that  it  is  a  rather  difficult  question  to  decide  just  how 
serious  that  defect  is?  A.  It  is  difficult  to  decide  that  offhand, 
certainly. 

Q.  And  on  account  of  the  difficulty  of  that  question  was  one 
reason  why  you  wanted  more  time  for  consideration  last  year? 
A.  I  was  in  considerable  doubt  in  regard  to  the  case  and  I 
wanted  more  time  to  consider  the  case. 

Q.  And  I  say,  you  were  in  doubt  because  it  is  rather  a  diffi- 
cult thing  to  decide  how  serious  a  mental  defect  may  be?  A. 
Certainly. 

Rr-dircct  Examination. 

Q.  (by  Mr.  SwiftJ.  Just  one  moment,  Doctor.  When  you 
used  the  term  "responsible"  as  read  to  you  in  your  former  testi- 
mony, were  you  then  using  that  in  the  sense  of  medical  or  legal 
responsibility?  A.  I  don't  think  that  I  had  in  mind  legal  re- 
sponsibility at  all  at  that  time  in  that  reply. 
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Q.  You  were  not,  then,  testifying  as  to  legal  responsibility? 
A.  No,  I  was  not. 

Q.  And  as  I  understand  you  —  I  want  to  see  if  I  am  right  — 
you  said  at  that  time  that  you  were  very  much  in  doubt  about 
the  matter?     A.  I  was. 

Q.  That  you  personally  desired  further  time  for  observation? 
A.  Yes,  sir. 

Q.  At  that  time,  so  far  as  you  could  come  to  any  conclusion, 
did  you  have  any  evidence  except  what  came  to  you  from  the 
defendant's  side  —  himself  or  his  family?  A.  I  had  the  state- 
ment of  the  district  attorney,  the  confession  that  Mr.  Spencer 
made  himself  — 

Q.  That  is  from  him.  A.  I  had  no  information  except  through 
the  district  attorney  from  the  outside. 

Q.  Did  you  have  from  him  the  details  of  the  shooting  and  the 
killing  that  has  since  been  testified  to?     A.  No,  sir. 

Q.  So  that  did  you  at  that  time  take  into  consideration  any 
of  those  things  that  you  have  now  taken  into  consideration? 
A.  I  did  not. 

Mr.  Swift.     That  is  all. 

Re-cro'ss-examination. 

Q.  (by  Mr.  Stapleton).  Doctor,  just  one  moment.  Of  course 
what  evidence  you  had  at  that  time  you  got  from  the  district 
attorney?     A.  At  the  time  of  the  —  what  time? 

Q.  Last  year.     A.  From  the  district  attorney. 

Q.  You  didn't  get  any  evidence  from  the  defendant?  A.  Oh, 
yes,  I  got  evidence  from  the  defendant,  certainly;  I  "had  ex- 
amined him  twice. 

Q.  Well,  I  mean  from  the  examinations.     A.  Yes. 

Q.  But  I  mean  the  confession  and  the  statement  of  his  mother 
that  you  referred  to  in  one  of  your  answers  —  A.  They  came 
through  the  district  attorney. 

Q.  Were  you  told  to  assume  those  were  true?  A.  No,  I  was 
not  told  to  assume  they  were  true;  I  thought  it  was  only  fair 
to  do  so,  though,  in  those  cases. 

Dr.  Daniel  H.  Fuller  —  sworn. 
Direct  Examination. 
Q.    (by    Mr.    Swift).      What    is    your    name?      A.  Daniel    H. 
Fuller. 

Q.  And  are  you  a  physician?     A.  I  am. 
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Q.  Won't  you  state  your  preparation,  Doctor,  your  medical 
education?  A.  I  graduated  at  the  Harvard  Medical  School  in 
'91. 

Q.  Following  that,  Doctor,  won't  you  state  your  medical  edu- 
cation and  experience?  A.  For  about  a  year  previous  to  that  I 
was  at  the  McLean  Hospital  as  house  pupil  — 

Q.  Is  that  an  insane  institution?  A.  It  is.  Following  that  I 
was  a  year  at  the  City  Hospital  as  house  officer;  for  six  years 
following  that  I  was  at  the  McLean  Hospital  as  assistant  phy- 
sician; for  eleven  and  a  half  years  I  was  medical  superintendent 
of  the  Adams  Xervine  Asylum  in  Jamaica  Plain;  and  for  the 
last  two  years  I  have  been  associated  with  the  State  Board  of 
Insanity  as  assistant  to  the  executive  officer. 

Q.  And  is  it  a  part  of  your  business  as  such  to  go  around  and 
visit  the  different  insane  hospitals?  A.  I  have  to  visit  many  of 
the  hospitals. 

Q.  Then  is  it  fair  to  say,  Doctor,  that  ever  since  your  third 
year  in  the  Medical  School  you  have  given  special  attention  to 
questions  of  insanity?  A.  Questions  of  mental  and  nervous 
troubles. 

Q.  Mental  and  nervous  troubles,  which  I  assume  includes 
insanity:'     A.  Include  insanity,  yes,  sir. 

Q.  "Whether  or  not,  Doctor,  you  saw  the  defendant  Bertram 
Ct.  Spencer  at  any  time  while  he  was  at  Bridgewater?  A. 
Ye-. 

Q.  Did  you  make  any  special  examination  of  him  at  that  time 
with  reference  to  determining  his  condition  as  to  mental  sound- 
ness?    A.   I  examined  him  for  about  an  hour. 

Q.  That  was  at  Bridgewater?     A.   Bridgewater. 

Q.   Have  you  the  date?     A.  February  6,  1911. 

Q.  Was  that  in  consequence,  Doctor,  of  some  complaints  that 
had  come  to  your  attention  that  it  was  your  official  duty  to 
investigate?  A.  I  was  sent  by  the  Board  to  investigate  some 
complaints. 

Q.  At  that  examination  did  you  arrive  at  any  conclusion  con- 
eerning  the  defendant's  mental  condition,  whether  he  was  insane 
or  not?     A.   I  did  not. 

Q.   Have  you  since  examined  him?     A.   I  have. 

Q.  And  where  and  when?  A.  At  the  York  Street  jail,  on 
November  10,  1911. 

().  Have  you  sat  in  court  and  heard  all  the  testimony?  A.  I 
ha  ■  t . 

Q.   1    wonder,    Doctor,    ii'    yon    have    in    mind    sufficiently    to 
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answer  it  the  long  hypothetical  question  that  I  gave  Dr.  Quinby? 
If  not,  I  will  repeat  it  to  you  if  you  prefer  it.  A.  I  wish  you 
would  repeat  it. 

Q.  Perhaps  I  can  get  the  question  in  before  the  court  ad- 
journs, even  if  you  don't  have  time  to  answer.  Assuming  that 
on  March  31,  1910,  shortly  before  8  o'clock  in  the  evening,  a  man 
arrived  at  Round  Hill  in  Springfield  and  tried  the  windows  in  a 
house  occupied  on  the  lower  floor  by  the  Dow  family;  that 
having  found  a  window  in  the  back  bedroom  of  the  house  closed, 
but  unlocked,  the  man  went  behind  another  building  near  by 
and  there  removed  his  shoes,  stiff  hat  and  coat,  and  put  on  a 
soft,  dark  hat  and  tied  a  black  muffler  or  handkerchief  over  the 
lower  part  of  his  face  and  returned  to  the  house  and  entered  it 
for  the  purpose  of  committing  burglary,  being  then  armed  with 
a  revolver  and  carrying  a  flash  light,  through  the  window  of  the 
back  bedroom,  taking  there  a  brooch  pin,  a  bead  belt  and 
another  stone  or  gem  from  the  bureau  drawer  in  the  bedroom; 
that  he  then  went  through  into  the  dining  room  of  the  house  and 
came  to  the  door  leading  from  the  dining  room  into  the  back 
parlor  as  shown  in  evidence  by  the  plan  before  you;  that  in  the 
back  parlor  were  four  women  around  a  table  over  in  the  north- 
west corner,  playing  with  a  picture  puzzle;  that  as  the  man 
advanced  through  the  doorway  from  the  dining  room  into  the 
back  parlor  he  made  a  guttural  sound,  not  otherwise  described, 
and  a  movement  of  his  hands  toward  the  women,  and  advanced 
into  the  room  toward  them;  that  the  four  women  stood  up, 
screaming,  and  the  man  demanded  that  they  keep  quiet;  that 
the  women  made  a  concerted  motion  toward  the  front  parlor 
and  on  toward  the  outer  door;  that  the  man  drew  his  revolver; 
that  the  man  proceeded  through  the  back  parlor  and  through 
the  archway,  as  shown  on  the  plan,  into  the  front  parlor,  and 
demanded  their  money,  saying,  "  I  want  your  money,"  to  which 
one  of  the  women  replied,  "We  have  no  money  in  the  house;" 
that  one  of  the  women,  Miss  Harriet  Dow,  slipped  upon  a  rug 
under  the  archway  and  fell,  and  another  of  the  women,  the 
mother,  Mrs.  Dow,  came  and  helped  her  up,  telling  her  to  be 
calm;  that  another  of  the  women,  Miss  Blackstone,  had  gone 
ahead  and  was  near  the  door  leading  from  the  front  parlor  into 
the  front  hall,  as  shown  on  said  plan,  when  the  man  took  a 
quick  stride  and  placed  himself  almost  in  front  of  her  near  the 
door  and  shot  her  and  she  fell  over  upon  the  sofa;  that  Miss 
Harriet  Dow  went  toward  the  man  where  he  was  standing  and 
commenced  to  scream  again,  when  the  man  swore  at  her,  asking 
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her  to  be  quiet,  again  demanded  money,  and  then  stepped  toward 
the  window  leading  from  the  front  parlor  out  on  to  the  piazza, 
the  north  window  as  indicated  on  the  plan,  the  shade  of  which 
was  half  way  up,  and  made  a  motion  towards  it;  that  mean- 
while another  of  the  women,  Miss  Lucy  Dow,  had  started  for 
the  telephone  in  the  northeast  corner  of  the  back  parlor,  and  the 
mother,  Mrs.  Dow,  was  escaping  into  the  hall,  when  the  man 
raised  his  arm  with  his  pistol  in  his  hand  and  pointed  it  towards 
her  back;  that  Miss  Harriet  Dow  took  a  chair  that  was  there 
and  hurled  it  at  him,  hitting  his  arm;  that  the  man  then  turned 
from  pointing  towards  Mrs.  Dow  in  the  hall  and  pointed  the 
revolver  at  Miss  Harriet  Dow  and  said,  "  Do  you  want  to  die? 
Well,  die,  then,"  and  fired  at  her,  striking  her  in  the  head,  and 
she  fell;  that  meanwhile  the  mother,  Mrs.  Dow,  had  gone  up- 
stairs, and  the  man  who  had  done  the  shooting  disappeared 
through  the  front  door,  out  on  to  the  front  porch,  jumped  over 
the  railing  on  to  the  ground,  and  from  there  went  back  of  the 
building  and  got  his  shoes  and  clothing  that  he  had  discarded, 
ran  down  the  hill  through  the  woods  until  he  came  to  a  large 
chestnut  tree;  he  sat  at  the  foot  of  that  tree,  put  on  his  shoes 
and  his  other  clothing,  took  off  his  mask  and  hat,  put  them  in 
his  pocket,  went  down  through  and  over  a  fence  and  on  to  Main 
Street  almost  opposite  Bancroft  Street;  that  he  started  to  go 
along  North  Main  Street,  which  would  be  toward  the  center  of 
the  city,  until  he  saw  a  police  officer,  one  James  Dowling,  stand- 
ing at  the  police  signal  box;  that  he  did  not  want  to  go  by 
him;  that  he  turned  and  went  up  Church  Street  to  North,  on 
North  Street  south  to  Carew,  on  Carew  to  Chestnut  Street, 
from  Chestnut  Street  down  and  along  Bridge  Street  and  over 
the  bridge  to  West  Springfield,  where  he  lived  on  Porter  Avenue; 
that  he  arrived  at  about  quarter  of  9;  that  he  went  into  his 
house,  his  bedroom,  closed  the  door  after  taking  off  his  hat  and 
coat,  took  out  his  revolver,  cleaned  it  and  reloaded  it,  when  he 
found  two  empty  shells;  that  he  placed  it  under  his  pillow, 
where  he  also  placed  the  flash  light;  that  he  took  his  soft,  black 
hat  and  put  it  in  the  stove  where  there  was  a  coal  fire,  —  taking 
that  assumption,  Doctor,  whether  or  not  in  your  opinion  the 
action  of  the  man  so  assumed  was  consistent  with  the  action  of 
a  sane  man  intent  on  committing  burglary,  seeking  to  escape 
capture,  assuming  that  he  feared  that  the  screams  of  the  women 
or  their  escape  while  he  was  in  the  house  would  lead  to  his  appre- 
hension and  arrest?  My  question  is,  was  that  consistent  with 
the  action  of  a  sane  man  under  that  assumption?     A.  Assuming 
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those  to  be  facts,  and  all  of  the  facts  that  I  am  permitted  to 
consider,  I  think  it  is. 

Q.  Also,  Doctor,  whether  or  not,  upon  the  same  assumption, 
you  are  of  the  opinion  that  the  man  assumed  in  the  question 
knew  the  difference  between  right  and  wrong  and  that  he  was 
liable  to  punishment  therefor  when  he  committed  the  crime 
therein  described?     A.  On  the  same  assumption,  I  think  so. 

Q.  And  upon  the  same  assumption  whether  he  was,  in  your 
opinion,  at  the  time  he  committed  the  crime  described,  acting 
under  the  compulsion  of  an  irresistible  impulse?  A.  On  the  same 
assumption,  I  do  not  think  so. 

Q.  Did  you  hear  the  confession  as  testified  to  in  court?  A.  I 
did. 

Q.  And  have  you  since  read  copies  of  it?     A.  I  have. 

Q.  So  that  are  you  familiar  with  it?     A.  Yes,  sir. 

Q.  Adding  to  my  former  assumptions,  this,  Doctor,  I  will 
ask  you  to  consider:  assuming,  in  addition  to  the  facts  stated 
in  my  former  hypothesis,  that  the  same  man  had  committed 
without  detection  a  series  of  fourteen  burglaries  and  one  hold-up 
in  about  two  years  prior  to  September  23,  1909,  as  testified 
to  from  the  confession;  that  on  the  evening  of  said  Septem- 
ber 23,  1909,  he  placed  a  ladder  against  the  roof  of  the  piazza 
of  a  house,  intending  to  enter  the  second-story  window,  but 
was  frightened  away  by  some  one  appearing  in  the  house  and 
quickly  slid  down  the  ladder;  that  in  doing  so  he  lost  a  locket 
engraved  with  his  initials  and  containing  the  pictures  of  his 
mother  and  sister;  that  he  feared  it  would  lead  to  his  detec- 
tion, so  much  so  that  he  returned  the  next  night  and  endeavored 
to  find  it  at  the  house  where  he  thought  he  lost  it;  that  subse- 
quent to  that  he  refrained  until  March  31,  1910,  the  night  of 
the  crime  in  question,  or  for  a  period  of  more  than  six  months, 
from  attempting  any  other  crime  for  fear  that  the  locket  might 
have  been  found  and  that  it  would  lead  to  his  detection  and 
punishment;  and  further,  that  before  he  started  to  commit  the 
crime  which  took  place  at  the  Dow  house,  as  already  assumed, 
he  had  made  up  his  mind  that  the  locket  had  not  been  found 
and  that  there  was  no  longer  fear  of  detection  through  that,  — 
whether  or  not  on  that  hypothesis  you  are  led  to  the  opinion 
that  the  man  as  assumed  at  the  time  when  he  shot  Miss  Black- 
stone  was  acting  under  the  compulsion  of  an  irresistible  impulse? 
A.  Those  additional  facts  would  not  change  my  opinion. 

Q.  Would  they  rather  strengthen  it?  A.  I  think  they  would. 
Q.  Assuming  further,   Doctor,   that  the  reason  for  the  burg- 
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laries  described  was  because  he  liked  a  nice  home  and  nice  things 
and  was  not  earning  money  enough  to  support  the  kind  of  a  home 
that  he  wanted,  —  whether  or  not  that  would  strengthen  your 
opinion  as  to  whether  he  was  acting  under  an  irresistible  impulse 
at  the  time  in  question?  A.  I  think  it  would  add  something  to 
it. 

Q.  Speaking  of  impulses,  Doctor,  has  that  word  "impulse" 
different  meanings,  as  you  use  it?  That  is,  whether  ordinary 
impulses  may  be  distinguished  from  irresistible  or  compelling- 
impulses?  Do  you  consider  that  in  your  scientific  definitions? 
A.  I  think  there  is  a  difference.  By  "impulses"  we  ordinarily 
mean  a  sudden  and  unpremeditated,  unplanned  act. 

Q.  For  instance,  if  I  had  an  impulse  to  take  a  drink  of  water 
and  put  my  hand  out  to  take  that,  would  that  be  an  illustration 
of  an  impulse?     A.  Why,  of  a  kind. 

Q.  I  mean,  of  that  particular  kind.  And  what  would  you  add 
to  that,  to  accurately  describe  an  irresistible  impulse,  as  used? 
A.  Well,  my  understanding  of  an  irresistible  impulse  is  the  ex- 
istence of  a  compelling  idea  in  the  mind,  which  the  individual 
cannot  get  rid  of  and  cannot  escape  its  influence. 

Q.  Do  you  mean  by  that,  that  a  compelling  idea  is  one  which 
cannot  be  resisted  by  the  person  having  it?     A.   Yes. 

Q.  By  the  way,  Doctor,  can  you  tell  us  whether  enuresis  is 
always  a  symptom  of  nervous  disease?  A.  I  should  say  not 
always. 

Q.  "Whether  or  not  it  may  be,  for  instance,  caused  by  an 
inflammation  of  the  bladder?     A.  It  may. 

Q.  Or  some  abnormal  conditions  of  the  urine  itself?     A.  Yes. 

Q.  That  is,  it  may  sometimes  be  a  symptom  of  a  physical 
condition  rather  than  a  purely  nervous  one?     A.  Yes,  sir. 

Mr.  Swift.  I  have  several  other  questions  to  go  into,  your 
Honor,  at  some  length.  Perhaps  it  might  be  better  to  do  that 
in  the  morning. 

The  ("girt.     We  will  stop  here.     The  officers  may  be  sworn. 

The  officers  were  sworn  to  take  charge  of  the  jury,  and  at 
5.02  p.m.  the  court  adjourned  to  9.30  a.m.  Friday,  November 
24,  1911. 
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ELEVENTH   DAY. 

Friday,  November  24,  1911. 

The  court  came  in  at  9.45.  The  jury  was  polled  and  the 
prisoner  responded  to  the  calling  of  his  name. 

Dr.  Daniel  H.  Fuller  —  resumed. 
Direct  Examination  —  continued. 

Q.  (by  Mr.  Swift).  Having  in  mind,  Doctor,  the  assumptions 
that  I  stated  to  you  last  night  and  your  answers  to  them,  I  want 
to  ask  you  to  assume  in  addition  to  that  that  the  man  described 
in  those  hypotheses  was  the  defendant,  or  is  the  defendant;  and 
taking  into  consideration  his  age  and  appearance,  physical  char- 
acteristics, his  ancestry  and  history  as  given  by  his  mother  and 
father  in  evidence,  his  own  statements,  so  far  as  testified  to,  and 
taking  into  consideration  the  appearance  and  testimony  of  the 
father  and  mother  as  they  appeared  on  the  stand,  your  exam- 
ination of  his  history  at  Bridgewater  as  given  in  the  reports  in 
evidence,  whether  or  not  in  your  opinion,  at  the  time  of  the 
commission  of  the  crime  for  which  the  defendant  is  on  trial,  he 
knew  the  difference  between  right  and  wrong,  with  reference  to 
punishment  for  his  act?     A.  I  think  he  did. 

Q.  And  whether  or  not,  in  your  opinion,  at  that  time  he  was 
acting  under  the  compulsion  of  an  irresistible  impulse?  A.  I  do 
not  think  he  was. 

Cross-examination. 

Q.  (by  Mr.  Stapleton).  What  is  a  fixed  idea,  Doctor,  in  the 
meaning  of  the  science  of  insanity?  A.  It  is  an  idea  that  exists 
and  persists  in  the  mind,  which  the  individual  is  unable  to  rid 
himself  of  and  which  gradually  becomes  dominating. 

Q.  Gradually  takes  possession  of  him;  is  that  right,  Doctor? 
A.  Yes. 

Q.  So  that  it  after  a  while  becomes,  as  it  were,  a  part  of  his 
being,  from  a  mental  point  of  view?  A.  Well,  it  becomes  a 
dominating  force. 

Q.  An  obsession  is  an  idea  that  is  arising  in  the  mind  and 
which  the  mind  struggles  to  banish,  but  is  unable  or  has  diffi- 
culty in  doing  so?     A.  I  should  say  so. 


TESTIMONY   OF  DR.   DANIEL  H.    FULLER.  833 

Q.  Is  that  fairly  accurate?     A.  I  should  say  so. 

Q.  So  that  an  obsession  may  after  a  while  become  a  fixed  idea 
in  the  mind?     A.  It  may. 

Q.  A  man  may  be  a  high-grade  imbecile  and  still  have  neither 
obsessions  or  fixed  ideas?     A.  Certainly. 

Q.  I  don't  refer  to  this  man;  but  any  person  that  you 
characterize  as  a  high-grade  imbecile, — what  is  the  reason  for 
the  classification?  A.  Because  of  the  —  because  of  his  conduct 
and  of  his  ways  of  conducting  himself,  the  symptoms  which  he 
presents. 

Q.  Chiefly,  the  symptoms  are  manifested  in  the  domain  of  the 
moral  sphere?     A.   Xot  necessarily. 

Q.  Largely?  A.  Sometimes  in  the  moral  sphere;  sometimes  in 
the  intellectual  sphere. 

Q.  Sometimes  in  both?     A.  Sometimes  in  both. 

Q.  That  is,  in  the  intellectual  sphere  the  high-grade  imbecile 
may  show  a  feebleness  of  mind?     A.  Yes,  sir. 

Q.  And  on  that  account  they  are  sometimes  called  feeble- 
minded?    A.  Yes. 

Q.  They  many  times  are  unable  to  master  the  ordinary  edu- 
cation?    A.   They  are. 

Q.  So  that  you  find  them  at  ages  approaching  maturity  doing 
unsuccessfully  the  work  of  children  of  a  much  younger  age? 
A.   Yes;  or  unable  to  do  the  work. 

Q.  It  is  in  some  respects  a  kind  of  an  arrest  of  mental  devel- 
opment?    I  refer  to  high-grade  imbecility.     A.  Yes,  it  may. 

Q.  So  that  the  person  so  designated  may  have  in  some  re- 
spects the  mind  of  a  man  and  in  some  respect9  the  mind  of  a 
child  or  a  person  of  immature  age?  A.  I  should  think  that  was 
a  true  statement.  ■ 

Q.  Of  course,  Doctor,  I  take  it  you  find  very  few,  even  among 
the  insane,  that  don't  have  some  knowledge  of  right  and  wrong? 
A.  Why,  I  think  that  is  rather  a  broad  statement.  There  are  a 
great  many  who  do  have  that  knowledge. 

Q.  And  in  most  of  the  insane  institutions  you  will  find  the 
greater  part  of  the  inmates  are  amenable  to  discipline,  will  you 
not'     A.  I  should  say  a  large  number  were  so. 

Q.  That  is,  you  have  rules  in  the  institution  for  the  discipline 
of  the  inmates,  care  of  them?  A.  Why,  every  institution  has 
its  rules. 

Q.  And  have  some  slight  penalties  to  impose  if  the  patients 
do  not  live  up  to  them?  A.  I  don't  know  of  any  institution 
that  has  anv  such  rule. 
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Q.  Sometimes  keep  them  in,  instead  of  allowing  them  out  in 
the  yard,  if  they  haven't  behaved  the  last  time  they  were  out? 
A.  Well,  I  should  say  that  was  not  a  rule  of  an  institution,  but 
a  method  of  dealing  with  an  individual  case. 

Q.  A  method  of  dealing  —     A.  With  an  individual. 

Q.  And  sometimes,  if  they  are  violent,  they  don't  give  them 
tobacco?     A.  It  might  be. 

Q.  And  those  things  prove  of  some  help  in  the  government  of 
the  insane?     A.  In  some  cases. 

Q.  Of  course  knowledge  of  right  and  wrong,  like  every  other 
faculty  or  other  knowledge  which  a  man  possesses,  may  be 
highly  developed,  or  may  be  very  elementary?  A.  I  don't  know 
that  I  quite  understand  you.  I  think  if  I  may  be  allowed  to 
I  should  say  that  some  people  are  more  highly  sensitive  to  the 
difference  between  right  and  wrong  than  others. 

Q.  I  speak  of  the  insane,  or  mentally  defective,  Doctor,  not  of 
mankind  in  general.  A.  Will  you  kindly  have  the  question 
repeated. 

[Question  read  by  stenographer.] 

The  Witness.     I  should  say  yes. 

Q.  Of  course,  even  a  very  young  child  possesses  some  knowl- 
edge of  right  and  wrong.     A.  Apparently. 

Q.  The  average  child  of  four  or  five  years  old  has  some  idea 
of  right  and  wrong?     A.  I  should  think  so. 

Q.  And  knows  if  he  does  certain  things  that  he  is  told  not  to 
he  may  be  punished,  and  he  knows  that  if  he  behaves  he  may  be 
rewarded?  A.  Well,  that  assumes  his  knowledge  of  the  conse- 
quences of  an  act;  I  don't  know  that  that  assumes  a  knowledge 
of  right  and  wrong. 

Q.  It  assumes  knowledge  of  the  consequences  of  the  act?  A. 
Yes. 

Q.  That  it  may  subject  him  to  punishment,  or  it  may  result 
in  his  being  rewarded?     A.  Yes. 

Q.  Shouldn't  you  say  that  a  knowledge  of  the  consequences 
of  an  act  involved  a  knowledge  of  right  and  wrong?  A.  I  think 
it  usually  eventuates  in  that. 

Q.  And  frequently,  in  a  high-grade  imbecile,  his  knowledge 
of  right  and  wrong,  and  his  realization  of  the  nature  and 
consequences  of  an  act,  is  similar  to  that  of  a  child  or  an 
immature  person,  is  it  not?  A.  It  is  different  from  a  mature 
person. 

Q.  It  is  different  from  a  mature  person?     A.  Yes. 

Q.  So  that,  as  a  matter  of  fact,  a  high-grade  imbecile  does  not 
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have  a  knowledge  of  right  and  wrong  such  as  an  ordinary  person 
would  have?  A.  I  think  his  knowledge  of  right  and  wrong  may 
exist. 

Q.  You  think  it  may  exist?  A.  I  think  it  may  exist,  yes,  and 
often  does. 

Q.  And  it  may  not  exist?     A.  It  may  not  exist. 

Q.  A  high-grade  imbecile,  I  take  it,  is  usually  a  very  change- 
able person?     A.  In  what  respect,  do  you  mean? 

Q.  Well,  as  swayed,  so  to  speak,  bjT  every  passing  breeze?  A. 
They  are  usually  easily  influenced. 

Q.  If  you  talk  reform  to  them,  why,  they  immediately  want 
to  become  great  reformers?    A.  Well,  I  shouldn't  say  that. 

Q.  You  shouldn't  say  that?     A.  No. 

Q.  High-grade  imbecile  is  largely  a  creature  of  his  impulses; 
is  that  so,  Doctor?  A.  And  by  impulses  you  mean  just  what, 
Mr.  Stapleton? 

Q.  Ideas  that  arise  in  his  mind;  I  don't  refer  to  fixed  ideas 
or  obsessions,  but  simply  ideas  that  arise  in  his  mind.  A.  Well, 
they  act  upon  the  ideas  with  less  judgment  and  consideration 
than  an  ordinary  person. 

Q.  That  is,  an  idea  comes  to  a  high-grade  imbecile  to  do  a 
certain  act,  and  as  like  as  not  he  would  immediately  go  and  do 
it?     A.  He  may  act  under  such  impulses. 

Q.  I  suppose  you  have  made  considerable  study  of  insanity  in 
the  different  faculties  of  the  mind  also?  A.  I  have  given  some 
study  to  it. 

Q.  The  faculty  which  enables  a  man  to  resist  an  impulse  is 
sometimes  called  his  power  of  inhibition?     A.  Yes. 

Q.  Now,  a  high-grade  imbecile,  acting  on  these  ideas  which 
arise  in  his  mind,  does  so  because  his  power  of  inhibition 
is  lacking  or  defective;  is  that  so,  Doctor?  A.  Yes,  I  think 
that  is  true,  bearing  in  mind  the  fact  that  that  deficiency  in 
his  inhibitory  powers  may  be  very  little,  or  may  be  very 
great. 

Q.  Now,  of  course,  if  a  man  does  not  have  sufficient  power  of 
inhibition  he  can't  resist  the  idea  that  arises  in  his  mind?  A.  I 
think  that  is  self-evident. 

Q.  It  is  a  difficult  thing,  I  suppose,  Doctor,  to  decide  just 
how  much  power  of  inhibition  a  high-grade  imbecile  has?  A..  It 
is  sometimes. 

Q.  And  if  a  person  had  twice  tried  to  commit  suicide,  once  by 
taking  laudanum,  and  at  another  time  by  jumping  off  a  bridge 
at  a  very  young  age,  what  would  you  say  as  to  what  indication 
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that  gave  as  to  a  person's  power  of  inhibition?  A.  Well,  I  think 
those  two  facts  in  and  of  themselves  wouldn't  indicate  any  dimi- 
nution in  his  power  of  inhibition;  might  be  a  sign  of  great  will 
power. 

Q.  You  think  it  might  be  a  sign  of  great  will  power?  A.  It 
might  be,  taken  by  itself. 

Q.  If  a  young  man  about  nineteen  years  of  age,  over  a  boyish 
love  affair,  had  gone  home  and  taken  the  contents  of  a  2-ounce 
bottle  of  laudanum,  why  you  wouldn't  say  that  indicated  any 
particularly  strong  will,  would  you,  Doctor?  A.  I  think  it 
would  take  some  courage  to  do  it. 

Q.  I  am  not  speaking  of  courage,  but  about  will  power,  the 
power  of  inhibition.  A.  Well,  I  think  the  power  of  inhibition 
which  we  are  speaking  about,  as  I  understand  it,  is  not  just  the 
same  that  I  would  apply  to  his  inability  to  refrain  from  such  an 
act.  It  is  a  question  whether  such  a  person  would  be  unable  to 
refrain  from  that  act,  or  whether,  under  the  stress  of  circum- 
stances, he  determinedly  did  the  act. 

Q.  And  if  the  same  person  at  an  early  age  tried  to  commit 
suicide  by  jumping  off  a  bridge,  those  two  acts  taken  together 
would  not  in  your  judgment  indicate  a  very  strong  faculty  of 
inhibition?  A.  Why,  I  shouldn't  interpret  it  in  that  way;  I 
should  say  that  to  me  it  would  mean  an  indication  of  some 
mental  abnormality. 

Q.  Some  mental  abnormality,  but  you  would  not  classify  it  as 
lack  of  inhibition?     A.  Not  necessarily. 

Q.  If  you  have  a  high-grade  imbecile  to  deal  with,  at  a  young 
age,  I  take  it  he  requires  careful  training?     A.  Yes,  sir. 

Q.  And  his  defects  of  mentality  by  unfavorable  surroundings 
and  environment  and  a  poor  training  are  somewhat  emphasized? 
A.  You  mean  by  emphasized  that  they  may  be  brought  out 
more  clearly? 

Q.  Yes.  A.  I  should  say  that  there  were  chances  that  they 
would  be  on  occasions  brought  out  more  clearly. 

Q.  And  if  subjected  to  abuse  throughout  the  greater  part  of 
his  youth  it  is  very  apt  to  make  him  a  rather  violent  subject? 
A.  I  can't  say  as  to  that. 

Q.  I  don't  know  whether  you  said,  Doctor,  but  is  one  who  is 
technically  termed  a  high-grade  imbecile  rather  open  to  sug- 
gestion?    A.  Such  a  person  may  be. 

Q.  Now,  Doctor,  you  saw  Spencer  while  he  was  down  in 
Bridgewater?     A.  Yes. 
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Q.  You  went  down  from  the  State  Board  of  Insanity,  I  take 
it?    A.  I  did. 

Q.  To  investigate  some  complaints  that  he  was  making?  A. 
I  did. 

Q.  There  had  been  some  fifteen  letters  from  different  inmates 
there  that  were  sent  to  the  State  Board  in  some  manner?  A. 
There  was  quite  a  number;    I  think  as  many  as  that,  perhaps. 

Q.  You  think  as  many  as  fifteen?  A.  Yes,  twelve  or  fifteen; 
I  don't  remember  the  number. 

Q.  From  different  patients  there?  A.  From  different  patients, 
yes. 

Q.  They  were  not  all  from  him?     A.   Oh,  no. 

Q.  From  what  you  saw  of  this  defendant,  from  what  you  have 
heard  of  the  evidence  here,  should  you  say  he  was  mentally 
defective?     A.  I  should. 

Q.  You  should  say  so?     A.  I  should. 

Q.  And  practically  what  would  be  classified  as  a  high-grade 
imbecile?  A.  "Why,  I  think  they  are  synonymous  terms.  That 
is.  the  mental  defectiveness  includes  the  high-grade  imbecile. 

Q.  Yes;  that  is,  of  course,  as  I  take  it,  in  the  science  of 
insanity  as  in  other  sciences  there  is  a  difference  in  the  use  of 
words?     A.  Yes. 

Q.  That  is,  some  alienists  will  use  the  term  mental  defec- 
tiveness and  will  classify  under  that  term  almost  everything  from 
absolute  idiocy  up  to  just  below  the  normal  state,  and  others 
will  employ  the  term  imbeciles  and  classify  them  as  different 
grades  of  imbeciles?  If  I  am  not  right,  correct  me;  I  don't  want 
to  mislead  you,  Doctor.  A.  Well,  I  will  put  it  in  this  way; 
mental  defectiveness  includes  those  forms  of  mental  deficiency 
which  are  congenital  or  acquired  in  very  early  life,  and  in  that 
sense  it  does  include  all  grades  from  idiocy  to  those  who  are 
very  slightly  defective. 

Q.  And  the  tendency  nowadays,  I  take  it,  is  to  use  the  term 
insanity  as  applying  to  certain  definite  diseases  which  the  mind 
is  subject  to?  A.  Well,  I  don't  know  that  it  is  nowadays  in 
distinction  from  other  days. 

Q.  Always  was,  was  it?  A.  Well,  I  can't  say  always,  but  so 
far  as  my  observation  is  concerned,  in  recent  times  it  has. 

Q.  By  "always"  I  don't  mean  to  go  back  to  the  beginning  of 
time.  A.  That  is,  I  think  alienists  have  always  made  a  different 
classification  of  mental  defectives  and  imbeciles  apart  from  the 
insane,  as  far  as  classification  is  concerned. 
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Q.  You  made  investigation  in  regard  to  those  letters  that  you 
received  at  Bridgewater?     A.  I  did. 

Mr.  Swift.  I  suppose,  your  Honor,  that  any  letters  except 
from  the  defendant  are  not  material  —  what  was  done  with 
reference  to  those? 

Mr.  Stapleton.  I  understand  that  it  was  through  the  de- 
fendant that  they  all  came  out  — 

Q.  Wasn't  it,  Doctor?  A.  They  did  not  come  to  the  Board 
through  the  defendant,  but  I  understand  that  they  were  sent 
from  the  hospital  through  him;    that  was  my  information. 

Q.  And  you  saw  Spencer  at  that  time?     A.  I  did. 

Q.  One  of  the  complaints  that  he  made  was  that  he  was  hit 
with  a  blackjack?     A.  He  did. 

Q.  And  there  was  no  sign  of  any  bruise  or  cut  on  the  head? 
A.  It  was  some  considerable  time  after  that  that  I  saw  him.  I 
didn't  examine  his  head  at  that  time,  because  it  was  so  long 
afterwards. 

Q.  Did  you  find  any  evidence  that  there  had  ever  been  a 
mark  on  his  head? 

Mr.  Swift.     He  said  he  didn't  examine  it. 

Q.  From  your  examination  and  talk  with  Spencer  at  that  time 
you  came  to  the  conclusion  that  he  had  been  somewhat  imposed 
upon  by  stories  told  him  by  other  patients?  A.  I  got  that  im- 
pression very  strongly. 

Q.  You  got  that  impression,  that  he  had  been  told  a  lot  of 
stuff  and  that  he  believed  it  all?  A.  I  think  he  believed  a  good 
deal  of  it. 

Q.  And  you  so  reported  to  the  State  Board?  A.  I  think  I 
made  a  statement  to  that  effect. 

Q.  Of  course,  Doctor,  I  take  it  that  as  acting  for  the  State 
Board  of  Insanity  you  are  used  to  going  around  to  different 
hospitals  and  interviewing  insane  patients  and  investigating 
complaints?  A.  Why,  I  have  had  some  complaints  to  investi- 
gate.    That  is  not  my  chief  business. 

Q.  No,  I  don't  mean  to  imply  that  that  was  your  chief  busi- 
ness, but  those  complaints  as  a  matter  of  course  are  investi- 
gated?    A.  Yes. 

Q.  What  I  mean  is  that  that  was  not  the  first  time  that  you 
had  investigated  complaints?     A.  No,  sir. 

Q.  Now,  a  good  many  insane  persons  are  capable  of  forming 
very  cunning  and  skilful  plans,  are  they  not,  Doctor?  A.  They 
are. 
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Q.  And  that  is  true  of  the  criminal  insane  as  of  other  insane? 
A.  It  is. 

Q.  Is  it  particularly  true  of  the  criminal  insane?  A.  Well,  I 
don't  know  that  the  criminal  insane  are  any  more  able  to  do 
that  than  the  others. 

Q.  Xo  more  able  but  more  liable?  A.  I  should  rather  think 
so,  because  of  the  stimulus  which  is  behind  them. 

Q.  It  is  true,  Doctor,  among  the  insane  that  a  certain  class  or 
a  certain  number  are  more  particularly  inclined  to  criminal  acts? 
A.  Why,  there  are  people  among  the  insane  who  are  inclined  to 
criminal  acts. 

Q.  Among  the  class  of  insane  inclined  to  criminal  acts  are 
found  a  large  number  that  would  be  technically  known  as  men- 
tal defectives?  A.  I  cannot  answer  that;  I  don't  know  how 
large  the  percentage  is. 

Q.  You  never  have  investigated  for  that  particularly?  A.  I 
have  no  means  of  saying. 

Q.  Xow,  you  have  a  good  many  mental  defectives  at  Bridge- 
water?     A.  I  should  say  there  were  a  good  many  there. 

Q.  And  from  time  to  time  you  have  visited  that  institution? 
A.  I  have. 

Q.  And  other  State  institutions  where  you  have  had  an  oppor- 
tunity to  observe  defectives  and  insane  people?     A.  Yes. 

Q.  Xow,  with  regard  to  the  high-grade  imbecile  —  to  get 
back  to  that  again,  Doctor  —  I  take  it  the  high-grade  imbecile 
may  be  pretty  respectable  or  a  good-looking  person?  A.  He 
may. 

Q.  So  that  you  cannot  always  judge  of  the  mental  condition 
by  whether  a  person  puts  up  a  good  appearance  or  not?  A.  It 
would  not  be  safe  to  do  that. 

Q.  There  are  mental  defectives  that  bear  exterior  or  physical 
marks  of  deterioration  as  well  as  mental  signs?     A.  There  are. 

Q.  Then,  again,  you  get  a  type  which  has  only  mental  symp- 
toms and  whose  physical  appearance  and  personal  beauty  may 
be  above  the  average?     A.  That  is  possible. 

Q.  That  is,  it  is  possible,  and  it  is  not  an  infrequent  thing 
among  the  class  known  as  high-grade  imbeciles?  A.  Well,  I 
couldn't  say  as  to  the  infrequency  of  it.     It  has  happened. 

Q.  And,  Doctor,  it  is  a  fact,  isn't  it,  that  a  high-grade  imbecile 
may  be  particularly  developed  in  some  one  direction?  A.  Yes, 
sir. 

Q.  He  may  have  some  one  talent?     A.  Yes. 


840  TRIAL  OF  BERTRAM  G.  SPENCER. 

Q.  And  not  infrequently  they  have  a  very  pleasing  address 
and  manner?     A.  They  may. 

Q.  And  if  it  is  a  man  he  may  appear  quite  gentlemanly  ac 
times?     A.   Certainly. 

Q.  And  you  should  not  consider,  Doctor,  a  good  voice,  a  good 
singing  voice,  or  the  ability  to  sing  conclusive  indication  that  a 
man  was  not  a  high-grade  imbecile?  A.  I  should  not;  no, 
sir. 

Q.  As  a  matter  of  fact,  their  talent  not  infrequently  runs  to 
music?  A.  I  don't  know  whether  it  does  infrequently  or  not. 
It  sometimes  does. 

Q.  I  do  not  mean  to  make  any  reflection  upon  musicians;  that 
is,  I  do  not  mean  that  the  talent  runs  to  the  mastery  of  the 
technique  of  music,  but  it  runs  at  least  to  the  ability  to  sing? 
A.  It  may. 

Q.  And  in  many  of  the  State  institutions  there  are  choirs  of 
inmates?     A.  Choirs  of  the  inmates,  yes. 

Q.  And  in  some  you  have  organized  orchestras?  A.  Yes, 
sir. 

Q.  So  you  can  have  insane  patients  playing  upon  the  fiddle 
or  the  banjo,  or  whatever  instrument  it  may  be?  A.  Insane 
men* may  play  instruments  very  well. 

Q.  And  may  sing  very  well?     A.  Very  well,  yes. 

Re-direct  Examination. 

Q.  (by  Mr.  Swift).  Doctor,  you  have  been  asked  a  good 
many  questions,  general  questions,  by  the  counsel  for  the  de- 
fendant, concerning  these  various  things;  and  you  have  an- 
swered a  good  many  of  them  that  they  may  be  and  that  it  may 
happen.  Would  it  be  true,  under  the  same  questions,  that  those 
things  might  be  not  so,  also,  or  may  not  be  and  may  not  happen, 
as  a  general  proposition?  A.  I  can't  recall  all  the  questions, 
but  I  think  many  of  them  might  be  answered  in  that  way. 

Q.  Do  you  distinguish  in  your  own  mind  between  the  fixed 
idea  that  you  described  and  a  habit,  an  acquired  habit?  A. 
Why,  yes. 

Q.  That  is,  may  a  person  acquire  a  habit  of  theft,  as  well  as 
to  be  dominated  by  any  fixed  idea  of  theft?     A.  I  think  so. 

Q.  And  whether  or  not  you  had  in  mind  and  in  consideration 
all  these  general  things  about  which  you  have  testified  now,  in 
arriving  at  your  conclusion  concerning  the  defendant?     A.   I  did. 
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Dr.  George  T.  Ttjttle  —  sworn. 
Direct  Examination. 
Q.    (by    Mr.    Swift).      What    is    your   name?      A.  George   T. 

Tuttle. 

Q.  Are  you  a  physician?     A.  I  am. 

Q.  What  was  your  preliminary  medical  education,  Doctor? 
A.  Graduate  of  the  Harvard  Medical  School,  about  two  years 
in  the  Boston  City  Hospital.  Since  1S79  in  the  McLean  Hos- 
pital. 

Q.  That  is  an  insane  hospital?     A.  It  is. 

Q.  And  what  have  been  your  positions  there,  Doctor?  A.  I 
was  an  assistant  physician,  first  assistant  physician,  until  the 
1st  of  January,  1901,  when  I  became  medical  superintendent. 

Q.  And  in  addition  to  that  practical  experience  you  have  kept 
in  touch  with  the  literature  on  the  subject?     A.  I  have. 

Q.   And  made  more  or  less  outside  study  of  it?     A.  I  have. 

Q.  Did  you  examine  the  defendant?     A.  I  did. 

Q.  When  did  you  examine  him,  Doctor?  A.  September  15, 
1910,  the  first  time;  and  again,  April  24,  1911. 

Q.  Coming  back  to  the  first  examination,  were  you  at  that 
time  able  to  satisfy  yourself  or  arrive  at  any  definite  opinion 
concerning  his   mental   condition?      A.  I   arrived   at  an  opinion. 

Q.  What  opinion  did  you  then  arrive  at?  A.  That  he  was  a 
defective  individual,  had  been  so  from  birth. 

Q.  What  has  been  described  here  as  a  mental  defect?  A. 
I  felt  certain  that  he  knew  right  from  wrong,  that  he 
knew  his  acts  were  wrong,  illegal,  and  that  there  was  a  penalty 
for  them. 

Q.  Did  your  opinion  at  that  time  go  any  further  than  that, 
Doctor?  A.  No.  I  wasn't  certain  of  whether  he  could  resist 
doing  wrong. 

Q.  That  is,  whether  or  not  he  was  under  the  compulsion  of  an 
irresistible  impulse,  do  you  mean?     A.  Yes. 

Q.  You  examined  him  again — that,  I  understand,  was  your 
first  examination,  Doctor?  A.  That  was  after  my  first  exam- 
ination. 

Q.  Your  second  examination,  you  say,  was  last  April?    A.  Yes. 

Q.  And  have  you  sat  in  court  and  heard  all  the  testimony 
that  was  given  here?     A.  I  have. 

Q.  Assuming  the  truth  of  all  the  testimony  given  by  the 
(  oniinonwealth's  witnesses,  and  taking  into  consideration  your 
examination  of    the  defendant  and    his  family  history,   his  own 
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history  as  testified  to  by  his  father  and  mother,  and  taking  into 
consideration  their  appearance  and  testimony  as  you  saw  them 
on  the  stand,  and  his  history  at  Bridgewater  as  given  in  the 
reports  in  evidence,  have  you  formed  any  opinion  as  to  whether 
at  the  time  of  the  commission  of  the  crime  he  was  acting  under 
the  compulsion  of  an  irresistible  impulse?     A.  I  have. 

Q.  Whether  or  not,  in  your  opinion,  he  was?  A.  I  think  he 
was  not. 

Q.  Is  it  your  opinion  that  the  persons  who  are  generally  de- 
scribed as  criminals  are  more  or  less  mentally  defective? 

Mr.  Stapleton.     I  object. 

The  Court.     Read  the  question. 

Question  read  by  stenographer  as  follows:  — 

Q.  Is  it  your  opinion  that  the  persons  who  are  generally  described  as 
criminals  are  more  or  less  mentally  defective? 

The  Court.     What  is  the  objection? 

Mr.  Stapleton.     I  don't  see  how  that  is  competent. 

Mr.  Swift.  Well,  if  my  brother  objects,  I  won't  press  it. 
Your  witness. 

Cross-examination. 

Q.  (by  Mr.  Stapleton).  Now,  you  made  an  examination  of 
the  defendant  in  the  jail  over  a  year  ago,  Doctor?     A.  I  did. 

Q.  And  that  was  at  the  request  of  the  district  attorney  for 
this  district?     A.  Mr.  Taft;  yes. 

Q.  And  I  suppose  you  made  a  very  careful  and  thorough 
examination?     A.  Fairly  so. 

Q.  And  —  by  the  way,  Doctor,  how  long  have  you  practiced? 
A.  Since  1878. 

Q.  And  where  did  you  receive  your  education?  A.  Harvard 
Medical  School. 

Q.  And  you  have  taken  up  the  specialty  of  insanity,  have  you? 
A.  I  have. 

A.  Been  connected  with  some  insane  hospital?  A.  The 
McLean  Hospital. 

Q.  For  some  years?     A.  Since  the  spring  of  1879. 

Q.  So  that  you  consider  yourself  in  every  way  a  competent 
man  to  judge  on  insanity?  A.  Well,  that  has  been  my  life 
work. 

Q.  Now,  when  you  were  called  in  a  year  ago  in  the  —  this  case, 
to  examine  the  defendant,  I  believe  you  knew  that  Dr.  Houston 
and  Dr.  Quinby  had  examined  him  before  you?     A.  I  did. 
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Q.  And  after  the  examination  did  you  confer  with  anybody? 
I  mean,  any  other  of  the  alienists?  A.  I  talked  with  Dr.  Quinby 
on  the  train  from  "Worcester  to  Springfield,  and  with  Dr.  Quinby 
and  Dr.  Houston  in  the  district  attorney's  office. 

Q.  Now,  you  were  called  in,  as  I  understand  it,  after  Dr. 
Courtney  and  Dr.  Houston  and  Dr.  Quinby  had  held  a  con- 
ference on  the  case?  A.  I  didn't  know  they  had  held  a  con- 
ference. 

Q.  Didn't  know  they  had  held  one?     A.  I  did  not. 

Q.  So  far  as  you  know,  they  hadn't  held  a  conference  on  the 
case  while  you  were  ia  the  case  or  after  you  were  called  in?  A. 
Xot  to  my  knowledge. 

Q.  And  after  that  examination  and  talks  you  had,  you  were 
called  in,  called  at  a  hearing  before  the  Honorable  Chief  Justice 
Aiken  and  Justice  Sanderson  of  this  court?     A.  I  was. 

Q.  It  is  still  your  opinion,  I  understand,  that  the  defendant 
is  what  is  commonly  classified  as  mentally  defective?  A.  It 
is. 

Q.  And  that  is,  he  is  a  high-grade  imbecile?  A.  Using  that 
term  with  the  definition  that  that  means  an  imbecile  of  com- 
paratively slight  mental  and  moral  defect.  "High-grade"  would 
mean  an  imbecile  that  was  pretty  nearly  the  normal. 

Q.  That  is  the  way  you  would  define  a  high-grade  —  A. 
That  is,  nearer  normal  than  an  ordinary  imbecile. 

Q.  Of  course,  it  may  range  all  the  way  down  to  absolute  im- 
becility, where  a  man  is  —  a  person  has  been  scarcely  able  to 
learn  to  talk?     A.  Well,  that  would  be  an  idiot. 

Q.  You  would  call  that  an  idiot?     A.  Yes. 

Q.  But  it  may  range  down  pretty  nearly  to  the  grade  of  an 
idiot?     A.  There  is  a  wide  range. 

Q.  Now,  Doctor,  if  you  should  assume  to  be  true  that  the 
defendant,  as  testified  to,  was  doing  unsuccessfully  third  and 
fourth  grade  work  at  twelve  years  of  age,  and  at  an  older  age, 
about  twenty,  was  doing  unsuccessfully  elementary  work,  and  that 
he  has  had  violent  outbreaks  of  rage  upon  slight  provocation,  as 
testified  to,  on  many  occasions,  and  that  he  entered  the  United 
States  navy,  where  he  had  imperative  impulses,  one  of  them 
being  to  suddenly  jump  up  on  a  chair  when  he  was  talking  to 
you,  and  that  he  urinated  in  his  hammock  continually,  and  that 
he  exposed  his  person,  —  took  down  his  trousers  and  exposed  his 
person  to  the  other  boys,  —  and  that  in  various  places  he  has 
made  violent  assaults  upon  people  with  little  or  no  provocation, 
would   that   modify  your   opinion  in  any  respect  as   to  whether 
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his  defect  was  slight  or  severe?  A.  It  would  confirm  my  opinion 
of  his  defect. 

Q.  It  would  confirm  your  opinion  of  his  defect?  A.  It  would, 
yes. 

Q.  Assume  that  it  was  true  that  a  man  on  being  spoken  to  on 
many  occasions  in  a  polite  manner  about  slight  things  that  he 
did,  which  perhaps  he  ought  not  to  do,  flew  into  a  violent  rage 
and  made  threats  to  do  bodily  harm  and  appeared  uncontrolled 
and  appeared  to  have  no  control  of  himself  and  acted  in  a  wild 
manner,  what  would  you  say? 

Mr.  Swift.  Just  a  moment.  I  think,  your  Honor,  that  ques- 
tion is  not  based  on  evidence  that  I  know  of,  either  by  the 
Commonwealth  or  by  the  defendant,  and  therefore  not  proper 
form. 

Mr.  Stapleton.  This  is  cross-examination,  may  it  please 
your  Honor,  and  it  is  based  on  the  testimony  given  here  by  sev- 
eral witnesses  from  Hartford,  by  a  witness  named  Aiken  from 
Mount  Hermon,  by  a  witness  named  Thomas  Elder  from  Mount 
Hermon,  who  said  that  he  told  Spencer  in  a  polite  manner  not 
to  throw  something  at  a  horse,  and  it  is  based  on  the  testimony 
of  a  man  named  Carpenter,  who  said  that  the  father  told  him 
not  to  keep  the  men  from  digging  a  ditch  and  he  attacked  his 
father  with  a  shovel.  It  is  based  on  the  testimony  of  a  man 
named  Standish,  who  said  that  a  similar  assault  was  made  upon 
a  man  named  Sweet  when  they  were  building  a  cow  .barn. 

The  Court.     Read  the  question,  Mr.  Stenographer. 

Mr.  Swift.  If  my  brother  would  give  those  instances  that  he 
is  now  giving,  and  put  them  in  his  question,  I  would  have  no 
objection,  but  he  assumes  that  the  defendant  many  times  on 
trivial  occasions  did  certain  things,  using  characterizations. 

[Question  read.] 

The  Court.  The  question  does  not  seem  to  apply  unless  it 
appears  that  the  defendant  was  the  man  who  is  referred  to  in 
the  question.  Whether  it  does  or  not  would  seem  to  make  no 
difference  in  its  admissibility.  I  think  I  will  allow  the  question 
to  be  answered,  reminding  the  jury  again  that  any  questions 
based  upon  a  correct  hypothesis  are  entitled  to  any  weight  the 
jury  see  fit  to  give  them;  if  they  are  based  on  facts  which  are 
not  found  by  the  jury  to  exist,  then  they  should  disregard  the 
answers.  And  with  that  explanation  to  the  jury,  it  seems  to  me 
that  the  question  may  be  answered. 

Mr.  Swift.  With  that  explanation,  your  Honor,  I  withdraw 
any  objection. 
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The  Witness.  This  also  would  tend  to  confirm  my  opinion 
that  he  was  a  defective  individual. 

Q.  You  have  heard,  Doctor,  testimony  of  different  outbreaks 
of  rage  on  the  part  of  the  defendant?     A.  I  have. 

Q.  And  without  going  into  it  in  detail,  don't  you  think  that 
upon  those  occasions,  when  he  was  acting  under  some  provo- 
cation and  was  in  such  a  rage,  that  he  might  be  unable  to  con- 
trol himself?  A.  He  might  at  times,  but  there  were  instances 
mentioned  when  he  was  able  to  control  himself. 

Q.  Yes,  but  I  mean  on  some  of  those  instances  isn't  it  possible 
that  he  might  have  been  unable  to  control  himself?  A.  It  is 
possible. 

Q.  Doctor,  there  is  one  other  matter.  I  take  it  that  the  fact 
that  a  man  has  good  hearing,  that  his  hearing  is  acute,  does  not 
preclude  the  supposition  of  his  being  insane?     A.  Oh,  no. 

Q.  Is  it  any  symptom  of  insanity  or  any  indication  at  all  of 
unsoundness  of  mind  that  a  man  hears  voices  when  there  are 
none?     A.  It  is. 

Q.  Is  it  rather  a  strong  indication  of  mental  unsoundness? 
A.  That  depends  on  the  degree  and  the  kind  of  false  hearing 
that  he  has. 

Q.  That  is  commonly  designated  as  false  hearing?     A.  Yes. 

Q.  It  is  not  bad  hearing?  It  is  not  what  would  be  under- 
stood by  poor  hearing?     A.  Xo,  no. 

Q.  The  hearing  may  be  very  acute  and  still  a  man  may  have 
false  hearing?     A.  Yes. 

Q.  Now,  false  hearing,  I  take  it,  is  symptomatic  of  a  brain 
disorder  of  some  kind?  A.  Well,  not  always;  sane  people  have 
false  hearing. 

Q.  I  don't  say  a  conclusive  sign  of  insanity,  but  is  it  one  of 
the  symptoms?  A.  It  is  one  of  the  symptoms  that  is  found  in 
certain  cases  of  insanity. 

Q.  It  is  always  a  symptom  to  be  considered?  A.  It  is  always 
a  symptom  to  be  considered. 

Re-direct  Examination. 

Q.  (by  Mr.  Swift).  And  whether  or  not,  Doctor,  you  took  into 
consideration  these  general  matters  that  the  defendant's  counsel 
has  inquired  of,  and  also  all  particular  matters  to  which  he  has 
directed  your  attention  in  arriving  at  your  final  conclusion 
concerning  the  defendant?     A.   I  did. 

Q.  He  inquired  of  you  concerning  some  instances  when  the 
defendant  appeared  unable  to  control  himself  by  reason  of  anger; 
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assault  cases  I  am  referring  to.  Do  you  recall  any  under  the 
circumstances  in  which  he  was  not  the  assaulted  party;  that  is, 
when  somebody  else  had  either  struck  him  or  attempted  to 
assault  him?  A.  As  I  remember,  there  was  always  a  provo- 
cation of  some  sort  for  his  anger. 

Q.  That  is,  in  the  instances  as  you  recall  them  that  he  did  not 
himself  start  with  an  assault  until  after  some  one  started  an 
assault  on  him?     A.  I  recall  none. 

Q.  Now  that  my  friend  has  gone  into  the  question  of  the 
degree  of  defects,  and  so  forth,  I  will  renew  the  question  that  I 
attempted  to  ask  you  before,  whether  you  consider  that  the 
criminal  class  in  general  come  within  the  classification  of  mental 
defects? 

Mr.  Staple  ton.     I  object  to  that,  if  your  Honor  please. 

The  Court.  I  think  that  opens  the  door  too  wide,  to  allow 
the  question  to  be  put  as  to  what  the  criminal  classes  consist  of, 
because  it  must  be  apparent  that  there  are  different  grades  and 
kinds  of  criminal  insane. 

Mr.  Swift.  I  didn't  ask,  your  Honor,  what  the  criminal 
classes  consist  of,  but  whether  or  not  the  criminal  classes  in 
general  are  not  classified  as  mental  defects. 

Mr.  Stapleton.  I  can't  see  what  object  it  can  possibly  have, 
if  your  Honor  please,  except  to  confuse  the  issue.  We  would  not 
be  permitted  in  rebuttal  here  —  we  are  not  trying  to  prove 
every  criminal  man  is  insane,  but  assuming  that  might  be  so,  it 
would  open  up  that  whole  question. 

The  Court.  The  objection,  as  I  look  at  it,  to  the  question  is 
that  it  refers  to  the  insane  as  a  class. 

Mr.  Swift.     That  question  does  precisely,  your  Honor. 

The  Court.     I  hardly  think  that  question  is  competent. 

Q.  Then,  Doctor,  I  will  ask  you  if  the  fact  that  a  person 
has  criminal  tendencies  is,  in  your  opinion,  a  sign  of  a  mental 
defect? 

Mr.  Stapleton.     I  object  to  it. 

The  Court.     I  think  that  is  perfectly  competent. 

The  Witness.  I  don't  know  that  I  can  answer  that  to  cover 
all  cases.     I  think  in  some  instances  it  might  be. 

Q.  Is  it  pretty  generally  true?  A.  Well,  I  don't  like  to  say 
that;  I  don't  know  enough  about  it  to  say. 

Mr.  Swift.     Then  I  won't  inquire  further,  if  you  do  not. 
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Re-cross-cvamination. 

Q.  (by  Mr.  Stapletox).  Just  a  moment,  Doctor.  You  testi- 
fied at  the  hearing  last  year,  did  you  not,  after  testifying  to  an 
examination  which  you  stated  you  made  of  this  defendant :  "  And 
as  a  result  of  your  examination  of  him,  Doctor,  and  with  the  other 
data  that  you  have  acquired, — you  conferred,  I  take  it,  with 
the  other  doctors  more  or  less,  —  and  the  data  that  you  have 
acquired,  whether  or  not  in  your  judgment  he  is  a  proper  person 
to  be  dealt  with  and  be  committed  to  an  insane  asylum  for 
observation?     A.  I  think  he  is."     A.  That  is  true. 

Q.  And  on  cross-examination  by  me  at  that  hearing  I  asked 
you  the  question:  "You  incline  to  the  belief  that  he  is  insane, 
Doctor?     A.  I  don't  know."     Is  that  right?     A.  That  is  true. 

Q.  And  then  I  asked  you  the  question:  "You  aren't  sure  in 
your  own  mind?  A.  I  am  in  sufficient  doubt  so  that  I  think  he 
ought  to  be  under  observation  for  a  time."  That  was  your 
answer,  was  it,  Doctor?     A.  Yes. 

Q.  Is  that  right?     A.  That  is  right. 

Q.  That  was  true  at  the  time  you  said  it,  Doctor?     A.  Yes. 

Q.  And  the  data  that  you  acquired  at  that  time  was  furnished 
you  by  the  district  attorney?  A.  Yes.  I  had  the  statement  of 
Mrs.  Spencer,  the  defendant's  mother,  a  copy  of  his  confession, 
and  what  the  district  attorney  himself  told  me. 

Q.  That  is,  a  statement  of  his  mother,  and  the  copy  of  the 
confession  were  furnished  you  by  the  district  attorney?  A. 
They  were. 

Re-direct  Examination. 

Q.  (by  Mr.  Swift).  Did  you  at  that  time,  Doctor,  have  at 
all  before  you  the  evidence  of  how  the  murder  occurred  as  testi- 
fied to  by  the  Dows  here  in  court?  A.  I  did;  I  had  that  in 
mind. 

Q.  At  the  time  of  your  first  consideration  had  you  heard  the 
Dows'  story?     A.  Oh,  no,  sir. 

Q.  I  thought  you  didn't  understand  me.  A.  I  didn't  under- 
stand you. 

Q.  You  had  considered  the  confession  of  the  defendant,  as  I 
understand  you,  the  story  told  by  Mrs.  Spencer,  and  what  else? 
A.  The  confession. 

Q.  The  confession,  —  I  just  mentioned  that.  That  is  all.  A. 
\<- . 
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Re-cross-examination. 

Q.  (by  Mr.  Stapleton).  Well,  Doctor,  you  talked  to  the 
district  attorney  about  the  case  in  addition  to  that?  A.  I 
did. 

Q.  And  he  told  you  certain  facts  about  it?     A.  He  did. 

Q.  Which  he  said  weTe  facts?  A.  Which  he  thought  were 
facts,  yes. 

Mr.  Callahan.  May  it  please  your  Honor,  that  ends  the 
Commonwealth's  rebuttal. 

Conference  at  the  bench  as  follows :  — 

Mr.  Stapleton.  I  received  word  this  morning  from  Boston  of 
two  witnesses  whom  I  understand  are  to  be  here  this  afternoon. 
The  testimony  of  this  man  from  Charlestown  yesterday  sur- 
prised me.  It  wasn't  anything  that  we  anticipated  at  all  or 
knew  anything  about;  and  your  Honor  was  going  to  adjourn 
until  2  o'clock  anyway,  as  I  understand  it.     I  don't  know  that 

1  will  put  on  that  evidence,  as  I  won't  know  exactly  what  it  is 
until  I  talk  with  the  people. 

The  Court.     Do  you  rest  now  with  the  exception  of  that? 

Mr.  Stapleton.  Yes.  If  your  Honor  will  give  me  a  few 
moments. 

Mr.  Callahan.  Of  course  we  can  only  say,  with  reference  to 
that  proposition,  that  if  my  friend  at  this  late  hour  should  intro- 
duce evidence  from  Boston  which  was  in  the  nature  of  a  surprise 
to  us,  we  also  should  want  time  to  meet  it  if  it  was  introduced 
at  this  late  hour. 

The  Court.  I  suppose  if  there  are  surprises  on  both  sides 
you  both  would  want  time? 

Mr.  Callahan.     Yes. 

The  Court.  I  do  not  understand  that  the  defendant  asks  for 
any  special  delay. 

Mr.  Swift.     Except  for  these  two  witnesses. 

The  Court.  And  the  evidence  which  he  may  offer  is  not 
to  interfere  at  all  with  the  arguments  being  made  this  after- 
noon. 

Mr.  Swift.  It  may,  your  Honor.  Supposing  we  spend  con- 
siderable time,  two  or  three  hours,  examining  those  witnesses, 
and  going  into  their  life  history. 

The  Court.     Should  you  object  to  that  evidence  going  in  at 

2  o'clock? 
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Mr.  Swift.  We  should  not  object  if  we  had  an  opportunity 
to  go  into  it. 

Mr.  Callahan.  It  puts  us  in  a  hard  position.  We  should 
object,  certainly,  unless  we  have  time  to  give  the  witnesses  what- 
ever attention  they  require  in  the  way  of  cross-examination. 

The  Court.  Of  course;  you  would  be  entitled  to  that.  It 
would  only  mean  sitting  a  little  later,  that  is  all.  I  cannot  con- 
ceive of  such  evidence  taking  more  than  three  hours  at  the  out- 
side, even  if  the  cross-examination  was  very  protracted.  Of 
course  if  the  Commonwealth  felt  that  there  was  other  evidence 
required,  and  counsel  were  in  the  same  condition  as  to  surprise, 
in  view  of  the  evidence  produced,  in  which  the  defendant  now 
claims  to  be,  then  the  Commonwealth  ought  to  have  sufficient 
time  to  meet  the  evidence. 

Mr.  Swift.  I  do  not  think  we  ought  to  be  pushed  along,  if 
the  arguments  are  going  to  take  up  until  late  this  evening.  I 
would  rather  close  the  evidence  to-night  and  have  the  arguments 
to-morrow  morning. 

The  Court.  Well,  I  don't  know;  I  take  it  that  counsel  are 
ready  to  argue  the  case  now.  I  expect  that  the  arguments 
would  begin  at  2  o'clock,  anyhow. 

Mr.  Swift.  I  think,  your  Honor,  that  is  pushing  it  along.  If 
I  have  to  begin  my  argument  at  5  o'clock  or  half-past  5,  and  go 
into  the  night,  that  would  not  be  very  satisfactory. 

Mr.  Callahan.  I  was  going  to  suggest  that  our  friends  are 
not  sure  that  the  witnesses  will  come  at  all,  and  if  they  do 
that  they  will  use  them,  so  we  haven't  any  reason  to  worry 
yet. 

Mr.  Swift.     I  understand  we  rest,  then,  until  2  o'clock. 

Mr.  Stapletox.  Yes.  I  doubt  very  much  whether  I  will  put 
those  witnesses  on  if  they  come.  Some  one  telephoned  to  me 
that  they  were  coming.  I  shouldn't  take  but  a  short  time  with 
them,  anyway,  and  the  probability  now  is  that  I  shall  not  put 
them  on;  but  in  case  it  should  be  anything  important,  and  in 
view  of  the  fact  that  the  testimony  yesterday  was"  something 
which  I  did  not  anticipate,  I  would  ask  your  Honor  that  I  be 
allowed  to  put  them  on  if  it  seems  necessary  to  do  so. 

The  Court.  I  should  allow  you  to  put  them  on  if  you 
thought  it  was  of  great  importance,  but  I  think  it  would  be 
somewhat  unfortunate  if  they  were  put  on  and  then  their  testi- 
mony developed,  or  was  of  such  a  character  that  the  Common- 
wealth felt  obliged  to  ask  for  further  delay  to  meet  it.  That 
is  the  only  trouble  about  that.     But,  as  I  say,  if  you  deem  it  of 
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enough  importance  to  put  them  on  when  they  come  I  should 
allow  you  to  do  that.     How  many  are  there? 

Mr.  Stapleton.     Two,  your  Honor,  I  believe. 

The  Court.  And  that  evidence,  if  there  is  such  evidence  to 
be  put  in,  is  solely  in  reply  to  the  evidence  of  the  witness 
Bell? 

Mr.  Stapleton.     Yes. 

The  Court.  So  far  as  the  defense  is  concerned,  in  all  other 
respects  the  evidence  is  closed? 

Mr.  Stapleton.     Yes.     Oh,  the  requests  — 

The  Court.  Have  you  any  requests?  Of  course,  if  you 
haven't,  and  I  finish  the  charge,  I  should  expect  that  both  sides 
will  call  my  attention  to  any  matter  which  they  think  of  im- 
portance that  I  omitted. 

Mr.  Callahan.     At  the  conclusion  of  the  charge. 

The  Court.  Yes.  I  should  hope  to  cover  it  as  fully  as  it  may 
be  necessary  without  any  additions  or  amendments  to  it  after- 
wards, but  I  should  be  glad  to  have  counsel  call  my  attention 
to  anything  that  they  think  ought  to  be  said  to  the  jury  in 
addition. 

Mr.  Stapleton.  I  do  not  know  of  any  requests  that  I  want 
to  make  at  this  time.  I  think  your  Honor  will  cover  it  pretty 
fully.  I  do  not  know  as  I  need  to  make  it  a  request,  but  I 
suggest  to  your  Honor  —  your  Honor  would  probably  do  it  any- 
way —  to  call  to  the  jury's  attention  the  facts  of  the  evidence 
with  regard  to  the  breaking  and  entering,  and  to  its  being  in  the 
night-time,  and  what  they  must  find  in  regard  to  that. 

The  Court.  Yes,  that  they  must  find  there  was  a  breaking 
and  entering  of  a  dwelling  house  in  the  night-time  by  the  de- 
fendant with  the  intent  to  commit  a  felony,  he  being  armed  with 
a  dangerous  weapon,  and  that  if  he  did  break  and  enter  a  house 
in  the  night-time,  being  armed  with  a  dangerous  weapon,  with 
intent  to  steal,  that  that  would  warrant  the  jury  in  finding  that 
he  broke  and  entered  with  intent  to  commit  a  felony;  and  so, 
too,  if  he  broke  and  entered  a  house  in  the  night-time,  being 
armed  with  a  dangerous  weapon,  and  while  in  the  house  com- 
mitted an  assault  upon  some  person  lawfully  therein,  those  facts, 
if  found  by  the  jury,  would  warrant  the  jury  in  finding  that  he 
was  in  the  commission  of  an  offense  punishable  under  the  statute. 
Is  that  the  way  you  understand  it? 

Mr.  Stapleton.  Yes,  but  what  I  mean  is  that  the  jury  must 
find  there  was  a  breaking. 

The  Court.     Yes. 
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Mr.  Stapletox.     They  must  find  all  the  elements  of  it. 

The  Court.  Yes.  On  the  question  of  breaking,  —  if  the  jury 
should  find  that  the  house  was  secured  in  the  ordinary  way,  and 
the  window  was  down,  and  the  defendant  raised  the  window,  it 
being  fully  down,  and  entered,  that  that  would  warrant  a  finding 
that  there  was  a  breaking  of  the  house;  that  would  constitute  a 
breaking.  In  other  words,  I  do  not  suppose  you  would  claim 
that  the  window  would  have  to  be  locked. 

Mr.  Stapletox.     Xo,  if  it  was  up  or  partly  up. 

Mr.  Swift.     There  is  no  difference  between  us  on  that. 

The  Court.  There  is  a  case  back  in  the  150th  Massachusetts, 
that  if  the  window  was  up  even  a  quarter  of  an  inch  that  that 
would  not  constitute  a  breaking;  but  is  there  any  evidence  that 
it  wasn't  down?  I  suppose  the  defendant  is  bound  by  that,  if 
there  is  no  evidence. 

Mr   Stapletox.     I  don't  thi'nk  that  I  should  say  — 

The  Court.  I  do  not  think  that  I  ought  to  anticipate  your 
argument,  Mr.  Stapleton.  So  there  is  no  difference  between  us 
as  to  the  law. 

Mr.  Stapletox.  Xo.  In  regard  to  the  standard  of  right  and 
wrong,  if  your  Honor  please,  I  suppose  your  Honor  will  follow 
the  language  of  Commonwealth  v.  Rogers,  Ln  the  7th  of  Metcalf. 
Your  Honor  said  during  the  case,  if  he  was  subjected  to  pun- 
ishment, —  I  do  not  think  the  language  in  that  case  is  quite  so 
restricted. 

Mr.  Swift.  It  may  be  something  besides  mere  moral  right 
and  wrong. 

The  Court.  I  do  not  expect  to  make  any  distinction  between 
moral  and  mental  acts. 

Mr.  Stapletox.     Xo. 

The  CoUBT.     I  am  not  able  to. 

Mr.  Swift.  Xo,  but  I  mean  the  standard  the  jury  must  have, 
—  not  the  standard  of  sin;  it  is  the  standard  of  wrong  punishable 
by  law. 

Mr.  CALLAHAN.     It  is  malum  prohibitum,  not  malum  in  se. 

The  Court.  The  language  of  Chief  Justice  Shaw  in  this  case 
of  Commonwealth  v.  Rogers  is:  "A  man  is  not  to  be  excused 
from  responsibility  if  he  has  capacity  and  reason  sufficient  to 
enable  him  to  distinguish  between  right  and  wrong  as  to  the 
particular  act  he  is  then  doing;  a  knowledge  and  consciousness 
that  the  act  he  is  doing  is  wrong  and  criminal,  and  will  subject 
hirn  to  punishment." 

Mr.  Swift.     Yes. 
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Mr.  Stapleton.     Your  Honor  will  read  on. 

The  Court.  "In  order  to  be  responsible,  he  must  have  suffi- 
cient power  of  memory  to  recollect  the  relation  in  which  he 
stands  to  others,  and  in  which  others  stand  to  him;  that  the 
act  he  is  doing  is  contrary  to  the  plain  dictates  of  justice  and 
right,  injurious  to  others,  and  a  violation  of  the  dictates  of  duty." 

Mr.  Stapleton.  I  am  willing  to  stand  on  the  law  laid  down 
in  that  opinion. 

The  Court.  I  am  going  to  quote  that.  In  fact,  I  expect  to 
quote  a  little  more  of  Commonwealth  v.  Rogers  than  justices 
since  that  time  have  been  in  the  habit  of  quoting  in  capital  cases. 
I  think  more  than  what  is  usually  quoted  is  quite  applicable  to 
cases  of  this  kind. 

Is  there  any  reason  why  we  shouldn't  take  a  recess  until  2 
o'clock? 

Mr.  Callahan.     I  think  not,  your  Honor. 

The  Court.  [Addressfng  the  jury.]  Gentlemen,  I  under- 
stand there  are  no  matters  to  be  presented  to  you  at  this  time, 
and  the  court  will  take  a  recess,  after  the  officers  have  been 
sworn,  until  2  o'clock  this  afternoon.  The  officers  may  now  be 
sworn. 

The  officers  were  sworn  to  take  charge  of  the  jury,  and  the 
court  at  11.15  a.m.  took  a  recess  until  2  p.m. 


AFTERNOON    SESSION. 

Fkiday,  November  24,  1911. 

The  court  came  in  at  2.05.     The  jury  was  polled,  and  the 
prisoner  responded  to  the  calling  of  his  name. 

Closing  Argument  for  Defendant,  by  Richard  F.  Staple- 
ton,  Esq. 
May  it  please  your  Honor,  Mr.  Foreman  and  Gentlemen: 
You  have  for  many  long  days  sat  and  patiently  listened  to  the 
evidence  in  this  case.  It  now  becomes  my  duty  as  one  of  the 
counsel  for  the  defense  in  the  case  to  present  to  your  consider- 
ation the  salient  facts  upon  which  the  defense  relies  in  the  evi- 
dence and  in  the  case.  It  was  stated  to  you  in  the  opening  of 
this  case  for  the  defense  that  we  would  offer  evidence  to  you 
that  certain  facts  were  true;  that  in  our  judgment  those  facts 
made  out  a  case  of  insanity  and  proved  that  the  defendant  was 
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insane  at  the  time  that  he  killed  Miss  Blackstone;  that  this 
being  so,  he  was  not  responsible  for  his  deed  to  God  or  man,  and 
that  he  was  entitled  to  an  acquittal  on  the  ground  of  insanity; 
and  that,  if  we  should  prove  and  establish  to  you  those  facts,  we 
should  demand  at  your  hands  a  verdict  of  acquittal  on  the 
ground  of  insanity. 

Now,  Mr.  Foreman  and  gentlemen,  I  shall  devote  my  argu- 
ment in  closing  to  the  discussion  of  three  propositions :  — 

First,  that  we  have  established  these  facts  as  true,  and  that 
they  make  out  a  clear  defense  of  insanit}',  and  leave  no  doubt 
or  question  whatsoever  that  the  defendant  was  insane  at  the 
time  of  the  commission  of  the  act  charged;  that  he  did  not  know 
right  from  wrong,  at  least,  in  the  meaning  and  significance  of 
those  words  as  the  law  declares  that  they  shall  be  understood; 
that  he  was  dominated  by  an  irresistible  impulse,  and  his  in- 
sanity was  the  direct  and  predominating  cause  of  the  act  which 
he  did,  and  that  this  being  so,  it  is  your  bounden  duty  upon  the 
evidence  and  under  your  oaths  as  jurors  to  bring  in  a  verdict 
of  not  guilty  by  reason  of  insanity.  It  is  a  matter,  not  only  of 
medical,  but  scientific  knowledge  and  of  popular  understanding 
and  belief  supported  by  folklore,  verified  by  common  under- 
standing and  popular  tradition,  justified  by  the  teaching  of  the 
Bible,  and  universally  accredited,  that  the  mental  defects  and 
diseases  of  ancestors  will  reappear  in  the  offspring.  No  medical 
authority,  no  one  versed  in  a  knowledge  of  insanity,  will  now 
dispute  that  heredity  is  one  of  the  strongest  predisposing  causes 
of  insanity.  Statistics  have  demonstrated  this;  experience,  ob- 
servation and  research  have  confirmed  this  result;  mankind  early 
came  to  an  appreciation  of  it,  and  the  whole  literature  of  the 
thing  reflects  the  general  belief.  Now,  let  us  consider  the  hered- 
ity of  this  defendant.  His  parents  have  testified,  and  you  have 
had  an  opportunity  to  observe  them.  His  mother  has  told  you 
that  she  twice  tried  to  end  her  own  life  by  taking  poison,  and 
her  story  is  confirmed  by  the  deposition  of  a  doctor  from  Little 
Falls,  New  York,  N.  L.  Drake,  who  attended  her,  and  who  tells 
hi-  opinion  of  her  mental  condition,  saying  that  she  realized  that 
she  had  committed  a  rash  act  on  impulse.  You  have  noted  his 
father,  who  testified  on  the  stand.  Now,  let  me  say  one  word  to 
you  about  his  father.  Perhaps  it  would  have  been,  from  a  tech- 
nical point  of  view,  gentlemen,  better  tactics  not  to  have  pro- 
duced  his  father  before  you,  and  not  to  have  let  you  see  him  on 
the  witness  stand;  it  might  have  been  better  merely,  for  the 
purposes  of  the  case,  to  have  kept  the  father  in  the  background 
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as  a  kind  of  misshapen  monster  hovering  in  the  dark;  but  it 
seemed  to  me,  gentlemen,  fairer  both  to  you  and  the  father 
himself,  and  to  the  court,  to  produce  him  here  in  person.  He 
was  on  the  witness  stand,  and  you  heard  him  tell  his  own  story 
so  that  you  might  judge  and  be  in  a  better  position  to  judge  of 
the  full  truth  of  the  matter. 

It  is  true  that  the  father  has  a  not  unrefined  appearance. 
But,  gentlemen,  there  is  a  certain  look,  and  you  must  have  seen 
the  certain  look,  in  the  face  of  that  father,  which  betrayed  that 
there  was  within  him  an  unstable  nervous  condition,  and  that 
he  was  not  a  sane  or  normal,  a  healthy-minded  man.  The 
mother  has  testified  to  you  that  the  father  has  not  slept  for 
years;  that  he  is  a  nervous  man,  that  he  sleeps  with  a  revolver 
under  his  pillow  and  a  light  lit  all  night;  that  he  has  had  out- 
breaks at  night  where  she  has  been  obliged  to  go  and  attend 
him;  that  he  has  told  her  of  the  terrible  thoughts  which  were 
going  through  his  brain  during  th6se  outbreaks.  And,  gentle- 
men, I  think  you  must  have  marked,  and  you  must  have  shiv- 
ered as  you  heard  him  in  an  absolutely  cold-blooded  manner  tell 
you  here  on  the  witness  stand  that  he  told  his  own  son  to  put 
his  head  on  the  chopping  block  and  he  would  sever  it  from  his 
body.  No  man  who  came  here  simply  to  tell  a  story  to  help 
his  son  could  have  put  the  absolutely  cold-blooded  tone  into  the 
words  that  was  in  those  words  as  the  father  said  them  on  the 
witness  stand.  Do  you  believe  any  man  who  could  do  that  can 
be  himself  absolutely  sane  and  in  his  right  mind?  Do  you  be- 
lieve that  any  man  who  can  take  his  son  —  his  young  son  —  out 
into  the  woodshed  and  put  his  head  on  the  chopping  block  in 
that  fashion,  and  who  at  another  time  can  take  that  same  boy 
off  into  the  woods  two  miles  from  home,  tie  him  to  a  tree,  telling 
him  that  the  wolves  will  eat  him,  and  then  going  off  two  miles 
on  an  errand  —  do  you  believe  that  the  man  who  does  that  can 
be  in  his  own  mind  absolutely  right? 

The  father  made  another  remark  that  was  significant  —  if  he 
was  not  a  Christian  man  then,  he  is  now.  It  is  not  inconsistent 
with  a  diseased  mind  to  have  associated  with  that  violence,  with 
those  unnatural  impulses,  a  fanatical  and  religious  mania.  And 
what  distinguishes  the  true  man  of  piety  from  the  man  who  has 
a  slight  religious  mania  through  a  defect  in  his  mind  is  the  fact 
that  the  man  of  piety  will  practice  to  a  certain  degree  what  he 
preaches.  He  will  either  practice  it  or  be  a  hypocrite.  If  he  is 
a  hypocrite  he  will  conceal  his  evil  deeds  from  the  light  of  day, 
but  if  he  practices  his  evil  deeds  openly,  and  is  at  the  same  time 
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fanatically  religious,  it  must  be  through  some  mental  defect. 
And  here  was  W.  L.  L.  Spencer,  the  father  of  this  defendant, 
fanatically  religious  and  yet  openly  violent,  abusing  his  family 
in  an  open  and  public  manner  so  that  various  witnesses  in  town 
were  aware  of  it,  and  shooting. 

Now,  gentlemen,  let  us  go  back  for  a  generation.  Every  man 
is  descended  from  four  grandparents.  He  is  flesh  of  their  flesh 
and  bone  of  their  bone.  The  current  of  their  being  through  the 
mysteries  of  God  flows  in  unbroken  stream  through  his  being. 
Who  were  the  grandparents  of  the  defendant  that  is  charged  at 
the  bar  with  this  crime?  Alas!  of  those  four  grandparents,  three 
were  insane.  William  L.  Spencer  died  in  the  Middletown  Asy- 
lum. Mary  E.  Date,  his  wife,  and  mother  of  W.  L.  L.  Spencer, 
who  testified  on  the  stand,  died  of  softening  of  the  brain  in  1873, 
in  middle  life.  The  defendant's  grandmother  on  the  mother's 
side  was  afflicted  with  hysterical  fits  during  the  greater  part  of- 
her  life  and  was  deranged  for  many  months  before  her  death. 
And  his  grandfather,  the  fourth  of  his  grandparents,  old  Grand- 
father Gager,  was  addicted  to  drink,  was  irritable  and  of  a  bad 
temper  and  a  nervous  man.  So  that  of  four  grandparents  from 
whose  being  he  sprung,  three  parts  were  insane  and  one  part  was 
eccentric. 

Now  going  back  one  step  further,  gentlemen,  we  find  that  his 
great-grandfather,  Ambrose  Spencer,  was  similarly  affected,  and 
we  find  that  his  great-grandfather  on  his  mother's  side,  Nathaniel 
H.  Davis,  who  died  in  Providence,  was  insane.  Both  those  cases, 
it  is  true,  were  at  an  advanced  age.  But,  gentlemen,  both  were 
eccentric  during  their  lives,  according  to  the  evidence,  before 
their  deaths,  and  as  the  alienists  have  testified  to  you,  eccen- 
tricity is  a  cause  of  insanity,  and  senile  dementia,  when  existing 
among  many  of  the  relatives,  is  a  strong  predisposing  factor  to 
be  considered. 

Now,  then,  gentlemen,  was  this  strain  of  insanity  in  this  he- 
redity  merely  accidental?  Was  it  merely  transitory,  or  was  it 
deeply  rooted?  In  order  to  discover  that  we  must  turn  to  the 
collateral  relatives  and  consider  whether  they  were  also  affected. 
Now,  take  the  record  in  the  case  of  Nathaniel  H.  Davis.  Mrs. 
Spencer  testified  that  his  son  died  of  a  brain  disease,  and  his 
son,  also,  so  that  it  went  down  for  three  generations  in  that  line. 
Now,  you  will  remember,  you  will  not  forget,  the  connection  of 
tli'-  Davises  with  this  defendant,  for  Mrs.  Spencer  was  a  Davis 
on  her  mother's  side,  and  her  own  mother  also  being  affected 
shared  that   hereditary  taint  with  old   Nathaniel  H.   Davis,  who 
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died  in  Providence.  Now,  you  must  consider  whether  that  evi- 
dence is  true,  whether  it  is  to  be  believed  or  whether  it  is  manu- 
factured; whether  it  comes  from  a  too  fertile  brain  and  is  merely 
brought  here  to  bolster  up  the  exigencies  of  this  case.  In  regard 
to  William  L.  Spencer,  we  put  witnesses  on  the  witness  stand 
who  testified  again  and  again  that  he  died  at  the  Middletown 
Asylum,  the  State  asylum  of  Connecticut,  in  1899.  We  brought 
here  two  old  men,  Mr.  Gordon  and  Mr.  Harding,  —  and  I  think 
you  will  remember  them  both,  —  who  knew  him  for  many  years. 
Do  you  doubt  their  testimony?  But  even  if  you  doubt  it,  if  it 
were  false  that  he  died  in  an  asylum,  could  not  the  Common- 
wealth prove  it?  Have  they  so  slept  on  their  rights,  are  they  so 
delinquent  and  negligent  in  looking  after  their  duty  and  their 
obligation  to  the  State  as  not  to  refute  that  evidence,  if  it  were 
not  true?  Then,  the  witness  Mary  E.  Date,  you  had  a  certified 
town  record,  certified  under  a  seal,  read  to  you  in  evidence  here. 
In  the  case  of  Nathaniel  H.  Davis  you  had  a  certified  record 
from  the  city  of  Providence,  Rhode  Island,  of  the  cause  and  date 
of  his  death. 

Now,  turning  to  the  collateral  line,  the  descendants  of  Mary 
E.  Date.  There  were  two  of  them.  Mary  E.  Date  Spencer  was 
the  defendant's  grandmother  on  his  father's  side.  Now,  his 
father  is  peculiar.  David  B.  Date  was  the  father's  half  brother, 
and  an  old  resident  of  Lebanon,  Connecticut,  has  come  up  here 
and  told  you  that  David  B.  Date  was  insane  many  years  before 
his  death.  Then,  David  B.  Date's  sister  and  Mr.  Spencer's  half 
sister  was  Ellen  Date  Tiffany,  and  she  died  this  spring  in  the 
Worcester  Asylum,  and  Dr.  Quinby,  a  witness  called  here  by  the 
State,  has  testified  to  it  on  the  witness  stand.  In  passing,  I 
might  remark  that  it  was  attempted  by  the  learned  Attorney- 
General  to  explain  that  case  of  insanity  by  saying  that  it  might 
have  arisen  by  reason  that  it  was  at  the  climacteric,  or  change 
of  life.  But  you  have  heard  her  age  given  as  fifty-eight;  and  did 
you  ever  hear  of  a  woman  having  the  change  of  life  at  fifty-eight 
years  ? 

Mr.  Callahan.     Forty-nine,  was  the  way  it  was  left. 

Mr.  Stapleton.  Fifty-eight  years  was  testified  to,  I  think. 
And  if  her  age  might  fail,  it  was  a  pretty  poor  explanation,  and 
an  alienist  told  you  that  it  might  be  the  change  of  life,  when  he 
testified  himself,  according  to  his  figuring,  she  was  fifty-eight 
years  old. 

Now,  my  friends,  you  have  the  story  of  the  heredity  of  this 
defendant  who  stands  charged  at  the  bar  with  the  highest  crime 
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known  to  the  law,  and  whose  responsibility,  whose  full  legal 
capacity,  to  commit  that  crime  the  Commonwealth  must  estab- 
lish and  prove  to  you  beyond  a  reasonable  doubt. 

Turning  from  his  heredity  let  us  consider  the  story  of  his  own 
life  and  see  to  what  degree  it  may  have  had  an  effect  upon  his 
mental  condition,  upon  the  question  of  his  sanity  or  his  insanity, 
at  the  time  that  he  committed  that  unfortunate  and  regrettable 
act. 

He  was  born  in  1881,  foredoomed,  as  you  have  seen,  by  his 
ancestry  to  insanity.  Xow,  only  the  most  careful  training,  the 
most  tender  care,  could  have  brought  him  to  maturity  without 
his  mind  falling  a  prey  to  that  madness  which  descended,  which 
hovered  over  it,  it  might  almost  be  said,  as  the  vulture  in  the 
desert  waste  hovers  over  the  caravan,  which  pursued  him  as  the 
wolves  pursue  the  stricken  deer  and  which  ever  followed  after 
him  through  his  life,  as  the  shark  will  follow  the  ship  whose 
plank  the  storm  hath  sprung.  That  home  which  should  have 
been  his  haven  of  refuge,  a  shelter  for  his  youthful  mind,  until 
with  the  years  he  might  grow  strong  in  peace  and  have  at  least 
a  slight  chance  to  struggle  against  that  monster,  loss  of  reason, 
whose  shadow  was  ever  upon  him,  was  turned  into  a  veritable 
hell  by  the  treatment  which  he  there  received  at  the  hands  of  an 
insane  and  unnatural  father.  That  shock,  that  strain,  that  stress 
was  furnished  which  was  all  that  was  needed  to  upset  the  stable 
equilibrium  in  that  mind  where  never  but  feebly  had  shown  the 
light  of  reason.  And  when  he  received,  Mr.  Foreman  and  gen- 
tlemen, the  treatment  which  it  was  in  evidence,  which  it  is  not 
disputed  here  by  the  State  that  he  received,  —  I  say  to  you  that 
his  soul  tottered,  his  reason  fell,  and  he  went  groping,  stumbling 
blindly  through  life,  rising,  striving  to  go  on  again  and  ever 
tottering  and  falling.  There  was  then  put  forth  upon  the  world, 
after  that  defective  mind  had  received  that  unnatural  and  brutal 
treatment,  a  strange  and  prodigious  being,  compounded  of  cun- 
ning and  madness,  the  insane  and  neurotic  son  of  insane  parents, 
the  insane  grandson  of  William  L.  Spencer,  of  Mary  Date  Spencer 
and  of  Nathaniel  H.  Davis,  the  insane  great-grandson  of  Ambrose 
Spencer,  a  feeble-minded  imbecile,  a  moral  degenerate,  insane, 
the  creature  of  wild  and  unnatural  impulses,  strange  urgings, 
beyond  the  power  of  his  feeble  will,  his  shattered  reason,  to 
control. 

He  went  forth  as  a  strange  and  peculiar  being,  one  who  has 
been  described  as  sometimes  gentle,  sometimes  polite,  sometimes 
refined,  but  into  whose  mind,  quick  as  lightning  flash,  came  the 
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murderous  impulse,  into  whose  eyes,  but  a  moment  before  gentle 
and  mild,  came,  on  the  slightest  and  most  trivial  cause,  the  black 
look  of  hate  and  the  insane  glare  of  murder. 

You  have  all  heard,  my  friends,  of  the  peculiar  story  of  Dr. 
Jekyll  and  Mr.  Hyde;  and  here  is  a  case  which  in  many  respects 
might  be  said  to  resemble  it.  There  is  the  one  nature  which 
strives  to  be  good,  and  through  a  disease  or  defect  of  the  brain 
the  other  nature  comes  in  and  assumes  control  and  strives  with 
the  impulse  to  evil,  and  urges  him  on  to  rash  and  criminal  acts. 
Little  by  little,  when  that  disease  progresses,  as  that  person 
grows  in  life,  the  insane,  the  demoniacal  overcomes  the  other  and 
assumes  command  of  the  brain  and  of  the  soul,  and  drives  him 
on  through  an  insane  impulse  to  deeds  of  crime. 

Now,  gentlemen,  as  the  learned  doctors  have  said  to  you,  both 
for  the  Commonwealth  and  for  the  defense,  an  imbecile  requires 
a  very  special  kind  of  training.  In  fact,  it  is  doubtful  if  he  ought 
to  be  brought  up  outside  of  an  institution,  for  his  own  safety  and 
for  the  safety  of  the  community. 

But  consider,  then,  what  kind  of  a  training  this  young  man 
had  who,  as  they  have  all  agreed,  is  a  mental  defective  or  imbe- 
cile; consider  what  kind  of  a  training  he  must  have  had,  what 
kind  of  a  training  his  mind  received,  to  drive  him  to  criminal 
acts  and  to  criminal  impulses.  We  do  not  say,  —  and  I  wish  to 
state  right  here  so  that  there  will  be  no  misunderstanding,  —  we 
do  not  claim  that  any  particular  abuse  to  which  he  was  sub- 
jected, that  any  particular  blow  is  the  cause  of  his  insanity.  We 
do  not  claim  that  it  results  from  a  blow,  because  apparently  it 
does  not,  but  is,  as  the  doctors  say,  congenital  in  nature,  —  that  it 
existed  either  from  birth  or  came  on  before  his  arriving  at  age  and 
coming  to  manhood.  But  I  say,  from  the  treatment  he  received, 
that  this  mental  defect  was  thus  acted  upon;  that  his  mind  was 
warped  and  twisted  and  driven,  without  any  training,  in  a  man- 
ner which  induced  him  to  commit  crminal  acts. 

Now,  there  are  a  good  many  circumstances  as  to  his  training 
which  I  will  call  to  your  attention,  and  there  are  others  which 
you  will  doubtless  remember  without  my  speaking  of  them.  You 
will  remember  that  he  was  driven  from  home,  that  he  was  shot 
at  in  the  night,  that  he  went  to  the  home  of  a  neighbor,  Clark 
Standish,  for  refuge.  Now,  gentlemen,  Clark  Standish  has  come 
here.  He  has  told  you  that  he  took  the  boy  in  at  night,  that  he 
came  to  his  barn,  that  he  saw  a  mark  on  his  head  where  the 
bullet  from  the  revolver  struck  him.  He  has  told  you  of  the 
conduct  of  this  boy  on  the  next  day  when  his  mother  and  sister 
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came.  He  has  told  you  of  the  peculiar  manner  of  the  boy,  of 
the  way  that  he  was  acting  there  in  the  room  in  Clark  Standish's 
house,  speaking  of  the  peculiar  condition  in  which  he  appeared 
on  that  November  night  when  Clark  Standish  saw  him  in  the 
barn,  when  he  came  in,  and  he  said  from  the  boy's  appearance 
and  from  his  manner  that  he  was  uncontrollable,  and  that  he 
appeared  not  to  be  able  to  know  really  what  he  was  doing. 

You  have  the  story  of  the  different  outbreaks  that  he  had.  It 
has  been  testified  to  here  that  at  a  very  early  and  immature 
age,  while  they  were  digging  a  ditch  on  his  father's  place,  his 
father  seeing  this  young  man  talking  to  those  men  who  were 
digging  the  ditch,  called  to  him  to  let  the  men  work.  What  was 
the  result?  The  father  is  bending  over,  cutting  some  tin,  and 
suddenly  Carpenter  sees  the  defendant  with  a  shovel  about  to 
strike  his  father  a  killing  blow.  He  is  disarmed.  They  have 
told  you  of  his  appearance  on  that  occasion.  The  father  says 
that  he  was  absolutely  frenzied.  Carpenter  states  that  the  boy 
was  taken  in  the  house,  and  being  taken  into  the  house  the 
mother  and  Carpenter  have  described  his  condition.  He  was 
raging  in  the  house  for  several  hours,  sobbing  and  making  out- 
cries and  trying  to  throw  things  around.  Does  that  appear  to 
be  the  natural  temper  of  the  ordinary  man?  Does  that  appear 
to  be  the  sane  condition  of  a  sane  man,  however  quick  tempered 
or  angry  he  may  be?  Carpenter  said  he  made  a  noise  in  his 
throat  on  that  occasion.  Ah!  gentlemen,  this  is  the  first  time 
that  we  hear  of  that  noise  in  the  throat  which  was  afterwards 
to  be  a  warning  noie  of  a  terrible  tragedy. 

A  short  time  later  they  are  building  a  barn  on  his  father's 
place.  Clark  Standish  was  there  at  the  time,  the  same  Clark 
Standish  who  took  him  into  the  house  on  another  night,  and, 
gentlemen,  there  was  a  good,  honest  farmer  if  there  ever  was  one, 
and  I  submit  to  you  that  that  is  so.  Standish  said  that  while 
Bert  Sweet  wanted  some  sort  of  a  shovel,  that  Spencer  suddenly 
took  up  the  shovel  and  tried  to  strike  Bert  Sweet  over  the  head 
with  the  shovel,  a  large  heavy  weapon.  And  that  is  something 
from  which  you  can  infer  that  it  was  not  an  ordinary  assault; 
it  was  not  an  ordinary  temper.  The  man  simply  asked  him  for 
;i  shovel,  and  he  is  ready  to  murder  the  man,  and  he  loses  all 
control  of  himself. 

Now,  he  goes  away  from  his  father's  house  for  a  while.  He 
goes  to  Norwich.  He  is  staying  in  the  house  of  Calvin  Briggs 
of  Norwich,  as  Calvin  N.  Briggs  has  told  you,  he  coming  up 
here,  an  old  carpenter  from    Norwich.     And   Mrs.   Spencer  has 
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told  you  the  story  that  Mrs.  Briggs  told  her.  Mrs.  Briggs  has 
gone  now  to  her  account  before  a  higher  tribunal  than  this,  but 
Mrs.  Spencer  has  told  you  the  story  about  her  boy,  —  the  story 
that  he  was  sitting  there  in  the  parlor  listening  to  them  playing 
the  piano,  when  suddenly  without  any  warning  he  jumps  up  and 
rushes  from  the  house  in  an  excited  manner.  Why?  Must  not 
his  abnormal  mind  have  been  brooding  over  his  troubles?  Could 
it  have  been  the  normal  act  of  a  normal  man?  And  he  is  found 
intoxicated  on  the  street,  the  first  time  that  he  is  known  to  have 
touched  liquor. 

.  Now,  gentlemen,  take  the  school  life  of  this  defendant.  Mr. 
George  E.  Briggs  of  Attleborough,  who  taught  in  the  country 
school  in  Lebanon  for  a  great  many  years,  and  who  is  now 
superintendent  of  an  estate  in  Attleborough,  has  come  here  to 
tell  you  what  he  knew  about  this  young  man  when  he  was  in 
his  school.  He  says  that  at  about  twelve  years  of  age  this  young 
man  was  doing  unsuccessfully  third-grade  work.  He  says  that  he 
committed  assaults  there  and  did  various  peculiar  things.  Simply 
because  when  he  was  chasing  another  little  boy,  playing,  a  girl 
ran  between  them,  he  made  a  terribly  vicious  assault  upon  her; 
and  upon  another  occasion  when  some  boys  merely  spoke  to  him 
because  he  was  kept  after  school  he  tried  to  kill  them  with  a 
jackknife.  Briggs  says  he  punished  him,  but  he  saw  that  pun- 
ishment had  no  effect  whatever  upon  him,  as  the  boy  did  not 
seem  to  understand  it,  and  so  he  stopped.  Do  you  think  that 
this  man,  George  E.  Briggs  of  Attleborough,  has  left  the  estate 
there  which  he  has  charge  of  and  has  come  up  to  the  court  here 
in  Springfield  to  defeat  the  ends  of  justice,  to  deceive  you,  to 
confuse  your  minds,  or  do  you  think  he  has  come  here  to  tell  an 
honest  story  and  to  promote  the  cause  of  justice  and  of  fair  trial? 

His  solicitous  and  anxious  mother  is  puzzled  over  this  strange 
child,  does  not  know  what  to  make  of  him  or  what  to  do  with 
him,  the  like  of  whom  had  never  been  seen  before,  and  she  thinks 
perhaps  a  course  in  the  naval  training  school  of  the  United  States 
government  will  be  of  benefit  to  him.  She  thinks  that  perhaps 
there  he  will  be  under  constant  discipline  and  that  that  may  do 
him  some  good.  So  she  takes  him  to  Boston  and  he  enlists  in 
the  United  States  navy  as  some  kind  of  an  apprentice,  or  in  a 
junior  grade  where  they  teach  the  boys  to  serve  in  the  navy. 
From  Boston  he  goes  to  Newport. 

Now  what  story  do  we  get  of  him  from  the  United  States 
navy?  A  doctor  has  come  here  from  Seattle,  a  doctor  who  was 
assistant  surgeon  in  the  United  States  navy,  who  after  that  was 
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surgeon  for  the  Rough  Riders,  —  and  you  will  remember  that 
that  was  ex-President  Roosevelt's  regiment,  —  and  this  doctor 
tells  you  that  while  Spencer  was  in  the  navy  —  what?  He  tells 
you  facts  from  which  you  can  infer  nothing  but  insanity.  He 
says  that  while  Spencer  was  in  the  navy  he  had  imperative 
impulses.  Does  any  man  have  imperative  impulses  who  is  not 
insane?  He  tells  you  that  while  he  was  talking  to  him  in  a 
simple  manner,  and  while  the  doctors  and  others  were  talking 
with  him,  he  had  this  imperative  impulse  that  he  would  keep 
jumping  up  on  chairs  without  any  purpose.  He  says  he  had 
this  enuresis,  —  and  it  was  explained  to  you  what  that  meant,  — 
that  he  was  unable  to  retain  his  urine  at  night  when  he  was  in 
the  hammock.  He  tells  you  that  he  used  to  expose  his  person 
to  the  other  boys  there. 

Now,  gentlemen,  do  you  think  that  whatever  other  witness 
might  come  into  this  case  as  a  friend  of  this  defendant  —  do  you 
think  that  this  doctor  from  the  United  States  navy,  and  who 
has  afterwards  served  in  the  United  States  army,  would  have 
so  little  regard  for  the  standard  of  the  medical  profession,  so 
little  regard  for  the  honor,  for  the  respect  which  he  owed  to  the 
army  and  the  navy  which  he  served,  —  which  he  served  faith- 
fully and  well,  so  far  as  we  know,  —  that  he  held  them  in  such 
slight  regard  and  such  contempt  that  he  came  across  the  conti- 
nent to  fool  you?  ^Yhen  he  tells  you  that,  is  it  not  true?  The 
certificate  bears  him  out,  that  this  young  man,  after  being  in  the 
navy  for  only  a  short  time,  was  discharged  therefrom  for  inability 
to  hold  his  urine.  And  the  mother  tells  you,  also,  that  that  was 
true  of  him  up  to  an  age  almost  approaching  maturity,  —  thir- 
teen or  fourteen  years  of  age,  —  and  she  says  that  when  he  had 
these  violent  spells  he  also  had  the  same  symptoms. 

You  have  any  number  of  other  stories,  such  as  that  told  by 
Gager  from  Norwich,  who  tells  you  that  he  heard  some  trifling 
little  matter  in  a  recess  during  a  dance,  and  out  comes  Spencer's 
revolver,  when  he  is  a  very  young  man. 

From  Lebanon  after  leaving  the  navy  he  goes  to  Hartford. 
Now,  gentlemen,  four  witnesses  have  come  up  here  from  Hart- 
ford and  told  you  of  his  peculiar  conduct  there  while  working  in 
two  department  stores,  Brown  &  Thompson's  and  Sage,  Allen  & 
I  o.  .  They  say  that  upon  one  occasion  because  a  cash  boy  made 
a  slight  remark  to  him  he  threw  a  hammer  at  him.  They  tell 
you  of  his  appearance,  —  the  blank  stare  that  he  had,  the  abso- 
lutely maniacal  manner  in  which  he  tried  to  kill  that  boy;  and 
when  one  of  them  said  to  him,  "Don't  you  know  that  you  might 
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have  killed  him?"  he  says,  "I  wish  I  had,  and  I  meant  to." 
Is  that  the  natural  act  of  a  normal  or  a  sane  boy?  Upon 
another  occasion  a  cash  boy  teases  him  with  a  yard  stick,  and  he 
is  over  the  counter  after  him  with  a  hammer,  "like  a  mad  bull," 
as  the  witness  testified.  My  friend  tried  to  discredit  that  wit- 
ness by  asking  him,  "Are  you  a  farmer?  Do  you  know  what  a 
bull  is?"  I  submit  the  expression,  "a  mad  bull,"  "as  mad  as  a 
mad  bull,"  is  a  common  expression,  and  I  don't  know  what  my 
friend  meant  by  asking  the  fellow  if  he  was  a  farmer,  unless  he 
meant  to  reflect  upon  the  great  number  of  other  men  that  we 
brought  here  who  were  farmers.  But,  gentlemen,  we  were 
obliged  to  do  that  for  the  reason  that  a  great  part  of  this  man's 
life  has  been  spent  in  the  country. 

We  brought  here  two  men  from  the  town  of  Northfield  and 
the  town  of  Gill,  where  he  lived  after  he  left  school.  We  brought 
here  Gardner  Oakes  and  Mr.  Bailey.  Mr.  Bailey  was  employed 
thirty-eight  years  in  an  asylum  in  New  York  State,  and  he  tells 
you  that  this  fellow  was  queer  and  peculiar.  Gardner  Oakes 
tells  you  that  Spencer  had  a  habit  of  putting  his  two  hands  up 
like  that  [illustrating],  and  when  he  would  speak  to  him  he 
would  say,  "Let  me  alone  and  in  a  few  minutes  it  will  pass  off." 
What  was  it  that  was  bothering  him  and  what  was  it  that 
would  pass  off? 

When  a  young  man  in  Lebanon  at  an  early  age,  when  he  had 
a  trifling  love  affair,  how  did  he  deal  with  it?  As  the  sane, 
normal,  healthy  lad  might?  No;  laudanum  is  immediately 
swallowed  and  taken  with  suicidal  intent.  You  have  here  the 
story  of  two  doctors  who  corroborate  that.  Dr.  Danielson  tells 
you  that  he  treated  him.  Dr.  N.  L.  Drake  of  New  York  has 
filed  his  deposition  here,  and  it  is  of  the  same  force  as  if  he 
came  here,  because  it  is  a  sworn  deposition,  and  is  in  evidence; 
and  he  tells  you  that  he  treated  him  for  laudanum  poisoning, 
and  he  noticed  the  usual  symptoms  of  laudanum  poisoning,  and 
he  tells  you  that  his  opinion  of  Spencer's  mental  condition  was 
that  he  was  neurotic  and  emotional  at  that  time,  and  from  the 
facts  which  you  have  heard  you  can  well  infer  that  he  was  of 
unsound  mind. 

Now  he  goes  to  Mount  Hermon  School,  a  school  in  Northfield. 
It  is  a  large  school  established  for  the  care  and  training  of  poor 
boys,  in  order  to  enable  them  to  get  an  education.  This  young 
man  goes  up  there  at  the  age  of  twenty.  What  do  we  find? 
At  the  age  of  twenty  he  is  unsuccessfully  doing  elementary 
school   work,    and   he   fails    in   every   subject   except   elementary 
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arithmetic,  which  was  for  the  very  young  boys,  —  the  only  sub- 
ject in  which  he  is  marked  good.  And  it  is  very  significant  that 
he  fails  even  in  music;  is  marked  poor  in  that,  although  his 
course  in  music  is  very  elementary,  and  the  only  talent  which 
he  ever  seems  to  have  had  was  music.  And  the  fact  that  he 
failed  in  music  proves  that  his  talent  for  music  was  not  any 
intellectual  gift  or  any  faculty  of  the  mind  which  he  possessed, 
but  that  it  was  merely  what  might  be  said  to  be  a  faculty  of 
the  ear  and  merely  an  aptitude  for  sounds,  and  not  any  capacity 
to  learn. 

Of  his  second  period  in  the  navy  we  know  but  little.  Nobody 
has  been  produced  here  who  saw  him  during  that  period  or  was 
acquainted  with  him.  The  ship  was  abroad  while  he  was  on  it, 
and  nobody  knows  of  his  conduct  or  actions  there. 

But  returning  to  Mount  Hermon,  we  have  two  teachers  who 
saw  him  there  and  who  were  acquainted  with  him.  There  was 
Wellington  E.  Aiken,  who  is  head  of  the  English  department; 
there  is  Thomas  Elder,  who  is  now  head  of  the  outdoor  work  at 
the  Mount  Hermon  School;  and  those  two  men  told  you  their 
story.  Aiken  says  he  was  in  the  room  making  noises  —  Spencer 
was  in  there,  making  noises,  over  something,  because  he  had 
had  some  little  argument  with  one  of  the  teachers,  and  that  he 
went  to  talk  to  him  and  try  to  stop  him,  and  Spencer  appeared 
to  be  wholly  uncontrollable.  Elder  tells  you  that  Spencer, 
when  he  spoke  to  him  in  a  very  polite  way,  threw  something  at 
himself;  and  he  simply  told  him  not  to  do  it  again,  and  Spencer 
made  a  threat  to  kill  him,  until  Spencer  appeared  as  if  he  had 
no  control  whatever  of  himself  at  the  time.  Would  those  men, 
teachers  in  that  school,  heads  of  departments  there  —  do  you 
think  that  they  could  be  led  in  any  manner  to  say  that,  if  it 
wasn't  so?  And  if  anybody  wanted  to  persuade  them  to  say 
it,  how  in  the  world  would  anybody  tempt  them  or  approach 
them,  or  what  consideration  could  possibly  move  them  to  say 
anything   but   the   truth? 

Now,  from  there  he  comes  to  Springfield.  And  you  have  had 
a  number  of  witnesses  who  have  told  you  of  his  peculiarities  in 
this  vicinity.  You  have  heard  of  his  peculiar  conduct  while 
living  in  Mrs.  Walter's  house.  Mrs.  WTyman  lived  there  and 
Mr.  Wyman.  Now,  note  this,  that  Mrs.  Wyman  was  for  two 
years  before  that  a  nurse  in  the  Northampton  Hospital  for  the 
Insane;  that  Mr.  Wyman  was  also  a  nurse  in  the  insane  asylum 
and,  gentlemen,  you  must  conclude  that  both  of  them  were  in 
a    position    to   judge    if    anybody    was    peculiar    or    unusual.     If 
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anybody  had  symptoms  of  insanity  they  would  very  likely  be 
apt  to  take  note  of  it.  Now,  what  does  Mrs.  Wyman  say? 
She  says  that  the  first  time  he  was  there,  while  he  was  eating 
a  steak  at  the  table,  very  suddenly,  for  some  reason  or  other, 
he  threw  this  steak  across  the  table;  and  she  tells  you  how  he 
appeared  and  acted,  —  not  like  a  normal,  rational  man,  but  as 
if  there  was  something  the  matter  with  him.  He  goes  away  to 
California;  he  comes  back.  She  tells  you  when  he  came  back 
from  California  he  acted  different  and  worse.  She  tells  you  that 
apparently  his  condition  had  become  aggravated.  She  says  that 
she  noticed,  while  he  was  there,  that  while  he  was  sitting  down 
in  a  room,  when  no  one  was  talking  to  him,  that  he  would  sud- 
denly start  and  ask  if  some  one  had  spoken,  which  indicated 
clearly  that  he  heard  some  kind  of  voices,  or  could  imagine  that 
he  heard  voices,  and  which  the  doctors  have  said  is  a  strong 
symptom  to  be  considered  in  passing  upon  the  soundness  of 
mind  of  any  person.  Now,  she  says  also  that  upon  another 
occasion,  over  some  slight  question,  something  that  was  said 
about  her  husband,  that  he  says,  "If  I  knew  who  said  that  I 
would  kill  them."  And  she  says  that  he  appeared  altogether 
excited  and  not  to  have  any  control  whatever  of  himself;  and 
she  says  that  she  tried  to  reason  with  him,  and  being  a  nurse  and 
accustomed  to  dealing  with  the  insane,  she  was,  of  course,  able 
to  reason  with  him;  not  to  persuade  him,  but  through  the  in- 
fluence of  suggestion  to  control  him.  And  Mr.  Wyman,  her 
husband,  tells  you  what  —  of  the  peculiar  actions  of  this  peculiar 
man.  He  said  that  while  he  was  on  the  car,  when  he  tried  to 
sing  and  he  told  Spencer  he  couldn't  sing,  that  Spencer  all  of  a 
sudden  flared  up  and  got  mad  and  wouldn't  speak  to  him  the 
whole  evening. 

Now,  you  have  heard  of  his  conduct  in  Handy 's.  There  is 
Mr.  Clement,  a  man  in  high  position  in  that  company,  who 
comes  here  and  tells  you  that  upon  one  occasion  when  he  spoke 
to  Spencer  merely  about  the  cars  getting  mixed  up,  that  Spencer 
suddenly  went  into  a  frenzy,  swore  at  him  and  cursed  at  him 
and  reached  for  a  hatchet,  with  murderous  intent.  How  did 
Spencer  act  after  that  was  over?  He  was  forced  to  go  into  an 
egg  box,  an  egg  refrigerator,  in  this  frenzy,  this  insanity,  that 
wrought  him  into  such  terrible  shape  simply  because  a  man 
spoke  to  him  in  a  polite  manner  in  a  little  thing  over  his  work,  — 
that  he  has  to  go  in  there;  and  when  somebody  goes  in  there 
to  see  him  he  appears  altogether  unnatural  and  uncontrollable. 
He  makes  an  assault  on  Mr.  Kantor,  throws  a  hatchet  at  Mr. 
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Kantor,  tells  Mr.  Kantor  his  troubles;  and  he  himself  seeks  to 
attribute  his  condition  to  the  fact  that  he  was  hit  with  a  whip; 
not  that  that  was  the  cause  of  his  condition,  but  it  was  a  proving 
sign  that  he  even  recognized  in  his  own  mind  that  he  was  not 
normal,  that  he  was  not  like  other  men,  that  he  had  something 
the  matter  with  his  mind  that  had  existed  there  for  years,  that 
he  could  not  banish  it,  and  that  at  times  it  came  over  him,  and 
that  what  was  the  matter  with  his  mind  went  back  to  his  early 
youth;  and  he  attributed  it  to  the  blow  of  a  whip,  the  butt  of 
a  whip. 

But  now,  while  he  is  residing  in  Springfield  and  working  here, 
a  peculiar  thing  happens  to  him.  It  turns  out  that  another  man 
of  his  name,  —  and  it  is  a  peculiar  name,  Bertram  Spencer,  and 
one  you  will  not  every  day  meet  with,  —  but  another  man  of 
his  name  is  arrested  and  put  into  jail  for  burglaries  and  house- 
breaking at  Providence,  and  the  rumor  spreads  abroad  and  gets 
to  the  small  town  of  Lebanon,  Connecticut,  that  this  is  this 
Bertram  Spencer;  and  his  mother  m hears  it  and  rushed  up  to 
Springfield  to  tell  him  of  it,  to  find  out  if  it  can  be  he,  her  own 
son,  that  has  committed  those  burglaries;  and  she  tells  you  that 
slw  rushed  into  his  room  in  a  perfectly  excited  manner.  She 
finds  him  in  bed  and  tells  him  the  story  of  Bertram  Spencer 
that  has  been  arrested,  and  she  was  afraid  at  first  that  it  might 
be  he.  He  gets  up,  excited;  he  rushes  back  to  Lebanon  to 
refute  the  story;  he  reads  of  it  in  the  newspapers.  What  effect 
of  suggestion  will  that  have  upon  a  diseased  and  disordered 
brain,  that  has  been  defective  from  birth  and  twisted  toward  a 
criminal  life  by  impulse,   training  and   treatment? 

All  of  the  alienists  have  told  you  that  an  imbecile  is  peculiarly 
liable  to  suggestions,  and  I  leave  to  your  reason,  I  leave  it  to 
you  to  reason  out,  what  influence  that  suggestion  had  upon  the 
mind  of  this  defendant  to  lead  him  to  take  up  a  criminal  career. 
But  in  some  way  or  other,  through  some  suggestion  or  other, 
upon  this  insane  man  and  into  his  brain,  was  put  this  suggestion 
of  burglaries.  It  is  true  he  had  always  been  addicted  to  stealing, 
as  he  told  you;  he  had  always  had  what  he  described  as,  —  not 
as  he  told  you,  but  as  has  been  in  evidence  here,  —  he  said  he 
always  had  that  accursed  desire  to  steal  which  he  could  never 
master  and  which  dominated  him.  And  through  some  method 
or  other  this  suggestion  came  into  that  insane  and  diseased  brain 
to  enter  houses,  and  the  entering  of  them  took  possession  of  him. 
First,  it  charmed  him,  it  fascinated  him;  and  after  a  while  it 
dominated  him  and   it  drove  him  on  to  a  life  of  crime.     And  it 
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was  progressive,  in  a  degree,  because  first  he  merely  entered 
houses  and  did  not  show  himself.  But  after  a  while,  under  the 
actuating  intellect,  he  must  have  the  dramatic  setting.  He 
might  be  able  to  escape  detection,  and  easily,  if  he  would  enter 
and  go  away;  but  no.  In  that  enfeebled  brain  comes  the  idea 
that  he  must  show  himself,  that  he  must  be  dramatic,  that  he 
must  appear  with  the  mask. 

Now,  gentlemen,  you  have  there,  in  a  measure,  the  story  of  the 
life  of  this  defendant.  Noted  alienists  have  been  brought  here 
by  the  defense,  men  who  have  devoted  their  whole  lives  to  a 
study  of  insanity.  And  it  is  a  peculiar  and  abstruse  subject,  — 
insanity;  so  much  so  that  not  even  the  ordinary  physician  is 
permitted  in  a  court  of  justice  to  give  his  opinion  that  a  man  is 
insane;  and  the  ordinary  witness  is,  under  no  circumstances,  per- 
mitted to  say  to  you  that  he  thinks  a  man  sane  or  insane.  But 
experts  must  be  produced  who  have  given  it  study  and  special 
time,  who  have  trained  themselves  through  many  years  of  long 
work  and  application  so  that  they  might  be  in  a  position  to  de- 
cide. Now,  we  have  produced  here  three  men  who  I  suppose 
must  be  of  as  high  standing  as  any  in  the  State.  We  have  brought 
here  Dr.  Lane,  and  you  have  heard  the  long  story  of  his  quali- 
fications, and  he  had  given  so  much  time  to  the  subject,  had 
been  in  so  many  hospitals  and  institutions,  had  devoted  so  much 
of  his  life,  and  had  pursued  the  subject  to  such  a  degree  that  the 
only  comment  that  the  learned  Attorney-General  could  make 
upon  his  qualifications  was  to  say,  "  Doctor,  have  you  any  more 
qualifications?"  —  and  the  doctor  had.  And  what  does  he  say? 
He  says  that  he  examined  the  defendant  twice;  he  says  that  as 
he  heard  the  evidence,  the  stories  of  witnesses  here,  that  his 
opinion  —  in  his  opinion  this  defendant  was  at  the  time  that  he 
committed  the  Martha  B.  Blackstone  murder,  insane;  that  he 
was  not  able  to  distinguish  right  from  wrong,  and  that  he  was 
acting  under  an  uncontrollable  impulse.  You  have  heard  Dr. 
Courtney's  evidence.  I  presume  there  is  not  in  the  realm  of  the 
science  of  insanity  a  more  brilliant  young  man  than  Dr.  Court- 
ney, and  he  has  made  a  study  of  the  case.  He  examined  this 
man  four  or  five  different  times.  He  says  he  conferred  last 
year  with  Dr.  Houston  and  Dr.  Quinby,  and  after  being  at  that 
conference,  and  after  studying  the  life  history  of  the  man  and 
talking  it  over  with  these  other  noted  alienists  and  listening  to 
the  evidence  in  court  here  at  this  trial,  he  says  that  this  man  is 
insane,  and  is  not  able  to  distinguish  right  from  wrong  and  is 
not  responsible  for  his   act.     And,   backing  up   their  testimony, 
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you  had  the  story  of  Dr.  L.  Vernon  Briggs,  who  has  given  much 
of  his  life  to  the  study  of  insanity,  who  is  a  man  second  to  none  in 
knowledge  of  the  subject  and  in  training  and  capacity.  i\nd  what 
does  he  tell  you?  He  corroborates  their  evidence  and  tells  you  that 
from  his  examinations,  from  what  he  saw  of  this  man  in  Bridge- 
water,  from  what  he  saw  of  him  in  the  jail  in  Springfield,  and 
from  his  hearing  of  the  evidence,  that  the  man  was  insane  and 
did  not  know  right  from  wrong.  So  that  we  have,  my  friends, 
the  benefit  not  only  of  their  opinion  of  the  evidence,  but  we 
have  the  benefit  of  their  examinations  of  this  man,  of  their 
observation  of  him.  Can  you  afford,  then,  to  disregard  those 
opinions?  Are  those  men  honest,  are  they  conscientious,  are 
they  careful?  Gentlemen,  I  hope  so,  for  you  must  remember 
that  these  gentlemen  have,  as  they  told  you,  —  they  were  in 
court  before,  not  now  for  the  first  time;  they  come  into  the 
courts  of  the  Commonwealth  often  as  alienists,  much  more  than 
other  doctors,  because,  of  course,  a  man  who  is  insane  will 
always  come  before  the  law,  whether  it  be  a  guardian  appointed 
over  him,  to  have  him  committed  to  an  asylum,  or  to  have  the 
question  of  his  responsibility  determined;  and  if  we  cannot  trust 
the  word  of  these  men,  who  have  made  insanity  a  life  study, 
what  protection  is  there  for  society,  or  how  are  we  ever  going 
to  know  whom  to  deprive  of  his  liberty,  whom  to  commit  to  an 
asylum,  whom  to  deprive  of  the  control  of  his  property  or  the 
power  to  make  a  will,  or  to  know  whose  will  should  stand  and 
whose  shouldn't,  if  those  men's  opinion  cannot  be  trusted?  But 
these  men  were  cautious.  Dr.  Lane  was  so  careful  that  in 
the  first  examination  he  would  give  no  opinion.  Dr.  Courtney  was 
so  cautious,  so  careful,  not  to  make  a  mistake,  not  to  do 
anything  to  injure  or  infringe  upon  the  majesty  of  the  law, 
that  when  it  approached  trial,  a  year  ago,  and  when  it  had 
come  up  to  a  day  before  that  trial,  he  tells  you  that  he  would 
not  then  say  or  testify  that  this  man  was  insane.  And,  gentle- 
men, if  that  is  so,  he  would  not  do  it  to-day  if  he  did  not  believe 
it,  and  if  upon  all  the  evidence  he  did  not  know  that  it  was  so. 
And  Dr.  Lane  was  in  the  same  position  and  would  not  give  an 
opinion. 

Now,  gentlemen,  we  have  in  this  case  a  further  guarantee. 
In  some  cases  alienists  merely  come  on  the  witness  stand  and 
dispute  and  contradict  each  other,  and  you  can  hardly  tell 
whom  to  believe.  But  in  this  case  we  have  the  further  guarantee 
and  a  most  unusual  circumstance.  We  have,  after  this  man  was 
arrested  and  while  he  was  in  the  detention  room  in  the  lock-up 
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and  a  day  after  his  arrest,  a  noted  alienist,  the  head  of  the 
Northampton  Institution  for  the  Insane,  called  in  to  see  him  by 
the  district  attorney;  and  why  was  he  called?  I  ask  you,  gentle- 
men, why  was  it  that  on  the  day  after  this  man's  arrest  they  had 
an  alienist  there  to  look  at  him?  Why  was  it,  if  there  wasn't 
something  peculiar  or  unusual  about  his  conduct,  and  if  the 
police  didn't  themselves  believe  that  there  was  something  wrong 
with   him? 

And  that  alienist  talks  to  him  for  over  an  hour,  or  from  one 
to  two  hours.  He  never  betrays  to  him,  as  he  says,  that  Spencer 
is  talking  to  a  doctor.  He  never  betrays  the  object  of  his  visit;  he 
never  betrays  the  purpose  of  his  examination.  He  comes  away  at 
that  time,  as  he  says,  and  tells  you,  "I  was  not  able  to  satisfy 
myself  that  he  was  responsible."  He  goes  again  to  the  jail,  and  he 
is  not  able  to  satisfy  himself  that  Spencer  is  responsible.  And  he 
has  a  conference  with  Dr.  Quinby  and  Dr.  Courtney  in  Worcester, 
and  not  then  can  he  say  that  he  is  responsible.  And  Dr.  Quinby 
the  same,  —  those  three  men  acting  as  a  sort  of  commission,  two 
of  them  at  the  request  of  the  State,  and  surely  the  State  was 
well  represented  and  its  rights  were  safeguarded  and  secured, 
because  they  had  two  men  there  at  that  conference  in  their  in- 
terests and  the  defendant  only  had  one.  And  lest  the  State 
make  any  mistake,  after  they  had  two  men  to  one  for  the  de- 
fendant, you  were  told  here  that  Dr.  Tuttle,  the  head  of  the 
McLean  Asylum,  was  called  into  the  case  so  that  nothing  should 
be  hastily  or  unwisely  done,  and  he  says  he  is  in  doubt.  After 
that  conference  and  a  hearing  this  man  is  sent  down  to  Bridge- 
water,  to  the  State  institution  there,  and  there  he  is  entirely 
under  new  alienists,  so  that  if  there  was  any  possible  mistake 
they  would  be  able  to  correct  it. 

What  do  they  find?  Dr.  Elliott  —  the  famous  Dr.  Elliott  — 
comes  into  the  case.  What  does  he  say?  He  has  had  Spencer 
under  daily  observation,  and  he  has  had  the  benefit  of  Dr. 
Baker's  observation  who  saw  him,  as  he  said,  twice  every  day. 
For  eight  long  months  they  said  he  was  insane.  For  eight  long 
months,  gentlemen,  they  said  that  Spencer  was  insane.  At  first 
it  was  strong  enough  to  put  it  —  and  you  may  find  there  was 
no  question  about  it  but  what  he  was  absolutely  insane  —  "  At 
the  present  time  it  is  my  opinion  the  degree  of  Spencer's  mental 
deficiency  and  the  obliquity  of  his  moral  nature  is  so  great  that 
it  constitutes  real  insanity." 

A  month  later,  after  he  has  had  the  defendant  for  two  months 
under  his  daily  observation  and  care,  and  under  the  observation 
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of  others  of  his  assistants,  he  says  that  "  Spencer's  life  is  daily 
dominated  by  irresistible  impulses,  and  his  will  power  is  too 
weak  to  control  them,  and  his  reasoning  is  so  faulty  that  he 
seldom  arrives  at  correct  conclusions.  The  exalted  ego,  so 
characteristic  ot  the  imbecile,  is  very  prominent  in  patient's 
mental  make-up,  and  while  in  many  ways  he  appears  to  be 
rational,  his  utter  disregard  tor  truth,  his  lack  of  moral  feeling, 
decency  or  remorse,  together  with  general  ideas  of  persecution 
and  his  inability  to  accommodate  himself  to  his  environment, 
especially  when  it  is  manifestly  in  his  favor  to  do  so,  are  strong 
arguments  to  my  mind  that  Spencer  is  insane." 

And  a  month  later,  after  having  had  him  there  three  months 
in  the  asylum,  does  he  find  him  any  more  sane?  No.  He  says, 
"  He  has  not  shown  any  new  evidence  pointing  to  delusions,  and 
I  cannot  see  that  there  have  been  any  signs  of  increasing  dementia. 
I  do  not  think  there  is  any  chance  to  dispute  the  fact  that 
Spencer  is"  —  those  are  the  words  of  his  report  —  "I  do  not 
think  there  is  any  chance  to  dispute  the  fact  that  Spencer  is  and 
always  has  been  a  moral  imbecile  of  a  rather  low  order."  Mind 
you,  not  a  high-grade  one,  he  doesn't  say  that,  but  there  is  not 
any  chance  to  dispute  the  fact  that  he  always  has  been  a  moral 
imbecile  of  a  rather  low  order.  He  says,  "It  is  still  my  opinion, 
however,  that  he  knows  right  from  wrong,  at  least  in  the  ab- 
stract, but  while  knowing  the  right  his  mental  defect  is  so  great 
that  he  is  unable  to  do  the  right  or  avoid  the  wrong.  There  is 
such  mental  impoverishment  in  his  case,  as  in  most  borderline 
cases,  that  it  is  not  strange  that  reasoning  and  judgment  are 
at  times  so  faulty  as  to  constitute  weak,  incoherent  delusions. 
His  peculiar  mental  soil  also  greatly  favors  the  development  of 
various  psychoses  and  the  gradual  growth  of  any  latent  disease, 
together  with  the  many  weak  delusions  that  are  so  often  a  transi- 
tory feature  in  patients  with  unstable  nervous  systems."  How 
does  he  explain  that  report?  He  says  to  my  friend  that  he 
expects  these  various  psychoses  to  increase,  and  that  was  one 
of  the  reasons  he  finally  concluded  that  Spencer  was  not  insane. 

Listen  to  this.  He  says  "together  with  the  many  weak  de- 
lusions that  are  so  often  a  transitory  feature  in  patients  with 
unstable  nervous  systems."  Did  he  expect  the  delusions  to  in- 
crease and  to  persist  which  he  himself  in  his  December  report 
said    were    a   transitory   feature? 

He  mentions  in  the  May  report  that  Spencer  took  what  was 
for  him  a  normal  interest  in  life.  That  is  peculiar,  —  if  the  only 
way  you  can  characterize  a  man's  interest  in  life  is  for  him  to 
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say  what  is  normal  for  him.  But  away  back  in  December  he 
says,  "Spencer  has  been  much  more  agreeable  and  reasonable 
during  the  past  month.  He  has  taken  practically  a  normal  in- 
terest in  life  and  his  environments,  and  has  joined  in  the  different 
games  and  amusements  of  the  hospital.  He  has  not  shown  any 
new  evidence  pointing  to  delusions,  and  I  cannot  see  that  there 
have  been  any  signs  of  increasing  dementia." 

That  is  in  December,  gentlemen.  The  other  things  which  he 
said  made  him  make  up  his  mind  in  May  and  June  he  knew 
away  back  in  December,  and  which  he  gave  in  his  written  report 
to  the  honorable  chief  justice  of  this  court. 

In  January  he  speaks  again;  he  says  his  inability  to  concen- 
trate his  mind  upon  any  line  of  thought  or  work  is  still  marked, 
but  evidently  this  is  of  long  standing  and  dates  back  to  his 
school  days.  I  will  not  read  you  the  whole  of  this  report,  but 
he  points  out  in  January,  after  Spencer  has  been  there  six 
months,  that  it  is  still  his  opinion  that  "  Spencer  is  a  moral 
imbecile,  with  strong  and  uncontrollable  criminal  tendencies  and 
perverted  moral  instincts."  In  February  he  says  that  he  has 
nothing  of  value  to  add  to  his  former  reports,  yet  he  pretends 
to  tell  my  friend  the  Attorney-General  that  because  he  has  not 
added  all  those  symptoms  again  that  he  was  beginning  to  think 
differently.  If  he  was  beginning  to  change  his  mind  do  you 
think  that  he  would  have  so  little  respect  for  the  honorable 
chief  justice  of  this  court  that  he  would  say  he  had  nothing  of 
value  to  add,  —  that  he  was  beginning  to  find  things  which  led 
him  to  a  different  conclusion?  Wouldn't  he  have  the  decency 
to  say  something  about  this?  No.  But  he  adds  in  the  Feb- 
ruary report  that  "prolonged  observation,  however,  but  strength- 
ens our  opinion  that  Spencer  is  deficient  in  moral  understanding, 
as  the  result  of  mental  defects  of  long  standing." 

Now,  gentlemen,  comes  the  July  report,  which  is  in  evidence, 
and  which  differs  from  this.  What,  is  the  reason?  Has  he  re- 
ceived any  new  information?  He  goes  on  in  the  July  report  to 
speak  of  the  man's  family  history  and  other  facts,  and  he  said 
that  he  had  that  family  history  away  back  in  October,  right 
after  the  man  came  there.  What  does  he  say?  Does  he  say 
that  Spencer  fooled  him?  No,  he  never  says  that,  and  he  don't 
dare  say  that  because  he  knows  it  isn't  true;  Spencer  couldn't 
fool  him.  I  say,  gentlemen,  that  that  man  was  well  qualified 
to  pass  upon  Spencer's  insanity.  He  was  there  many  years,  and 
he  has  had  cases  enough  under  him.     The  Commonwealth  does 
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not  dispute  his  qualifications,  and  I  do  not  dispute  them.  I  say 
he  knew  that  Spencer  was  insane.  Spencer  couldn't  fool  him 
for  eight  months.  Spencer  could  not  go  on  fooling  seven  or  eight 
alienists  for  a  year  and  a  half,  and  that  man  Elliott  knew  that 
Spencer  was  insane  when  he  wrote  those  reports  to  the  honor- 
able chief  justice  of  this  court. 

What  was  the  reason  for  that  change?  You  saw  that  doctor 
on  the  stand;  you  noticed  his  appearance.  There  was  a  motive 
there.  We  must  search  for  it,  gentlemen.  When  he  was  on  the 
witness  stand  under  cross-examination,  and  asked  to  explain  his 
conduct,  he  was  so  flustrated  that  he  broke  this  pointer  which 
you  see  here;    and  some  of  you  saw  it. 

He  hung  his  head  and  did  not  reply.  Why?  He  knew  that 
he  did  a  wrongful  act  when  he  sent  that  man  back  here  for  trial. 
He  knew  it  in  his  heart.  He  knew  that  man  was  insane,  and 
there  is  no  question  about  it,  and  he  knows  well  why  he  sent 
him  back  here.  He  sent  him  back  here  because  he  was  making- 
complaints,  and  he  would  not  deny  that  he  took  that  man  out 
there  in  the  office  after  he  had  been  making  complaints  and 
talked  to  him  about  his  crime  and  the  punishment.  And  after 
he  had  talked  about  that  what  else  did  he  talk  about?  I  said, 
"  Did  you  talk  about  complaints  and  about  the  doctors  being 
your  best  friends?"  Well,  he  wouldn't  say  that  he  talked  right 
after  that,  but  he  admitted  that  he  had  often  had  that  conversa- 
tion with  Spencer,  that  the  doctors  were  his  best  friends.  And 
I  produced  to  you  and  read  to  you  a  sentence  out  of  a  letter 
that  he  wrote  to  Spencer's  mother,  saying  that  he  hoped  that 
Spencer  would  see  that  the  doctors  were  his  true  friends,  and 
that  was  when  these  complaints  were  going  out  to  Spencer's 
mother,  and  his  mother  was  writing  about  them.  Dr.  Elliott 
admitted  he  was  annoyed  when  patients  send  out  complaints 
that  are  not  true.     He  says  that  these  were  not  true. 

Now  we  do  not  have  to  rest  there,  though.  Dr.  Briggs  did 
not  cover  his  tracks  very  well.  Minister  Smith,  a  minister  of 
the  Gospel  in  the  neighboring  State  of  Connecticut,  went  up  and 
talked  to  Dr.  Elliott  about  this  matter,  and  Dr.  Elliott  told  him 
that  Spencer  had  paranoia,  and  that  he  was  incurable,  and  he 
immediately  began  talking  about  the  annoying  letters,  and  after 
he  talked  about  those  annoying  letters  he  very  significantly  said, 
"We  would  regret  very  much  having  to  send  him  back  to  Spring- 
field for  trial." 

6<  ntlemen,  1  say  to  you  in  all  seriousness,  in  all  honesty,  that 
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when  Dr.  Elliott  sent  that  man  back  here  for  trial  he  committed 
a  greater  crime  against  the  majesty  of  the  law  than  ever  Spencer 
committed. 

This  man  was  there  and  they  saw  him.  Does  Dr.  Elliott  say, 
does  Dr.  Baker  say,  that  he  was  shamming,  that  he  was  feign- 
ing? No;  no  evidence  whatever  does  any  one  of  their  alienists 
give  to  that  effect.  Does  Dr.  Tuttle  say  so?  No.  Does  Dr. 
Quinby  say  so?  No.  They  all  examined  him.  Was  he  feigning? 
Was  he  trying  to  fool  them?  Nobody  but  an  alienist  can  really 
testify  as  to  whether  a  man  is  feigning  insanity  or  not.  And  of 
all.  the  alienists  they  produce,  not  one  —  not  one  —  would  get 
up  here  and  say  that  they  ever  caught  that  man  trying  to  feign 
or  fool  them. 

But  yet  there  must  be  some  innuendo  of  it  in  the  case.  Dr. 
Hooker  was  called.  Now,  Dr.  Hooker  is  an  honest  enough  man, 
but  he  is  not  an  alienist  and  did  not  qualify  as  an  alienist. 
What  does  he  say?  He  was  called  to  the  jail  when  Spencer  had 
an  attack  one  morning.  This  attack  started  from  3  to  4  o'clock 
in  the  morning,  when  one  of  the  guards  found  Spencer  poking 
around  under  the  bed,  or  under  the  bedclothes,  trying  to  find 
something.  Whether  he  had  lost  the  picture  or  letter  from  his 
mother  or  what,  we  do  not  know,  but  anyway  he  was  trying  to 
find  something  and  poking  around  there.  He  was  much  upset 
because  he  could  not  find  it,  and  he  got  rather  uncontrolled,  as 
he  had  often  got  before  since  his  childhood  days.  And  the  fact 
that  he  got  so  in  the  jail  is  nothing  unusual.  But  they  put  him 
over  in  the  part  of  the  jail  known  as  the  "  Chicopee  House," 
and  about  10  o'clock  in  the  morning  Dr.  Hooker  comes  there 
and  finds  him  with  the  "muffs"  on.  Dr.  Hooker  says  he  said 
to  him,  "Spencer,  you  are  faking."  But,  gentlemen,  you  will 
remember  that  was  admitted  not  as  any  evidence  of  the  truth 
of  Dr.  Hooker  s  statement;  it  is  not  any  evidence  that  it  was 
so  because  Dr.  Hooker  said  so,  —  that  is  the  ruling  of  the 
Court,  —  but  simply  that  Dr.  Hooker  said  it  to  him;  and  he 
said,  "If  you  don't  go  back  and  behave  I  will  put  you  in  the 
dungeon;"  and  Spencer  said  he  would  go  back  and  behave. 
But  remember,  gentlemen,  that  was  five  or  six  hours  after 
Spencer  started  in  that  spell,  and  nobody  ever  contended,  and 
I  do  not  contend  here  now  to  you  and  never  did  in  the  case, 
that  Spencer  is  such  a  raving  maniac  that  he  has  any  spells  of 
over  six  hours  long  where  he  does  not  know  what  he  is  doing. 
If  that  was  so  the  man  would  never  have  been  on  trial  here,  but 
would  have  been  confined  many,  many  years  ago  to  a  madhouse. 
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So  that  what  he  did  at  10  o'clock  in  the  morning,  after  a  spell 
which  began  at  3,  is  no  evidence  as  to  what  his  condition  was 
when  he  was  in  that  spell.  He  was  all  over  it  when  Dr.  Hooker 
came  there,  and  the  alienists  have  told  you  —  Dr.  Tuttle  and 
Dr.   Quinby  — 

Mr.   Swift.     It  began  later  than  3  o'clock. 

Mr.  Stapletox.  Between  3  and  4,  I  think  the  evidence  was. 
I  will  nor  try  to  misstate  it  to  you,  gentlemen;  I  have  not  per- 
haps a  very  good  memory  of  it.  I  am  not  reading  the  record, 
and  you  will  correct  me  if  I  make  any  mistake;  but  I  think  it 
was  between  3  and  4  that  that  spell  started,  and  five  or  six  hours 
afterwards,  as  I  said,  when  Dr.  Hooker  came  there,  his  pulse  was 
normal.  We  do  not  know  what  significance  a  normal  pulse  has 
upon  insanity.  My  friend  did  not  dare  ask  any  of  his  alien- 
ists whether  a  man  would  have  a  normal  pulse.  But  I  submit 
to  you  that  Spencer  must  have  been  all  over  the  spell,  or  else 
Dr.  Hooker  must  have  been  mistaken,  because  if  Spencer  was 
raving  and  tearing  up  and  down  for  five  hours,  even  if  he  was 
not  insane  at  all,  his  pulse  could  not  have  been  normal,  because 
he  would  have  been  so  tired  out  and  so  excited  that  his  heart 
would  have  been  beating  rapidly,  just  as  if  a  man  had  run  for 
four  or  five  hours.  If  a  man  ran  up  and  down  a  room  for  four 
or  five  hours  could  his  pulse  be  normal?  No.  So  that  Dr. 
Hooker  must  have  come  there  at  a  time  when  Spencer  was  back 
in  practically  a  normal  condition,  and  as  the  alienists  have  told 
you,  even  most  of  the  insane  are  amenable  to  discipline,  and 
Spencer,  having  the  proposition  put  up  to  him  right  on  the  spot, 
would  rather  go  back  to  his  room  than  be  put  in  a  dungeon. 
In  fact,  he  was  probably  all  over  the  spell  and  in  a  semi-ex- 
hausted   condition. 

Now,  gentlemen,  I  forgot  to  mention  it  while  I  was  talking  on 
that  subject,  but  I  want  to  say  one  word  of  it  before  I  get 
away,  —  that  if  Spencer  was  ever  feigning  insanity,  if  he  was 
feigning  insanity  down  at  Bridgewater,  wouldn't  he  have  been 
shrewd  enough  to  do  one  little  thing  which  the  tip  was  plainly 
given  could  be  done  in  the  letter  which  Dr.  Elliott  said  he  wrote 
to  his  mother,  that  he  hoped  Spencer  would  see  that  the  doctors 
were  his  best  friends?  Wouldn't  he,  if  he  is  the  shrewd,  cunnmg, 
astute  fellow,  feigning  this  thing  from  start  to  finish,  as  my 
friends  would  have  you  believe,  —  wouldn't  he  have  had  just 
one  ounce  of  gray  matter  in  his  head,  enough  to  know  that  the 
most  dangerous  thing  he  could  do  down  there  would  be  to  bother 
tho  e  doctors  in  sending  out  reports?     Make  all  the  complaints 
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he  wanted  to  in  the  institution  to  them  —  that  would  have  been 
perfectly  safe;  but  when  he  comes  to  sending  out  fifteen  letters 
to  the  State  Board,  if  he  was  not  altogether  actually  insane, 
wouldn't  he  have  known  better  than  to  do  that?  And  if  he  was 
not  insane,  when  Dr.  Fuller,  who  testified  here  on  the  stand, 
went  down  there  from  the  State  Board  in  Boston  to  investigate 
those  complaints  —  and  he  said  he  investigated  complaints  be- 
fore in  the  State  institutions  —  he  did  not  like  to  have  me  in- 
sinuate that  that  was  all  he  did,  run  around  and  smooth  over 
complaints,  but  he  admitted  he  investigated  them  before  in 
different  institutions,  so  that  he  was  familiar  with  that  line  of 
work,  and  he  knew  what  ought  to  be  done,  and  he  was  familiar 
enough  with  the  insane  to  be  on  to  all  their  dodges  and  know 
any  tricks  they  might  play.  Now  when  he  went  down  there  and 
saw  Spencer  and  investigated  the  fifteen  letters,  would  not  the 
first  thing  he  would  tumble  to  be  that  this  man  was  faking? 
No,  he  does  not  say  that.  He  did  not  say  it  then,  and  he  would 
not  say  it  to-day  when  I  asked  him.  He  would  not  say  that 
those  complaints  were  faked.  He  says  they  were  exaggerated, 
and  he  says  Spencer  was  imposed  on  by  other  subjects  there. 
He  says  he  was  apparently  sincere.  Even  Dr.  Elliott  did  not 
dare  say  that  those  complaints  were  faked.  He  says  they  were 
sincere.  But  now,  even  to-day,  Dr.  Elliott  does  not  dare  tell 
you  that  man  is  sane.  Why?  Because  he  knows  better  and 
he  does  not  dare  get  up  on  the  witness  stand  there  and  tell  you 
that  man  is  sane.  He  quibbles,  calls  it  a  mental  defect,  wants 
to  draw  a  distinction  between  legal  and  medical  insanity.  You 
are  to  take  your  definition,  gentlemen,  of  what  legal  insanity  is 
and  what  a  man's  responsibility  under  the  law  is  from  the  Court 
and  not  from  Dr.  Elliott. 

Dr.  Elliott  says  that  he  got  his  law  on  the  subject  from  the 
Attorney-General  and  the  district  attorney.  That  was  all  right; 
they  were  the  law  officers  of  the  State.  But  they  had,  perhaps, 
a  peculiar  interest  in  this  case,  and  might  not  lay  down  the  rule 
of  law  as  we  claim  it  is,  and  as  I  think  that  his  Honor  will  in- 
struct you  at  the  close  of  the  case.  But  from  whatever  source 
Dr.  Elliott  got  his  law  I  am  afraid  he  also  took  his  knowledge 
of  medicine  at  that  time,  and  I  say  that  they  were  both  bad  — 
not  the  source,   but  the  information  that  he  followed. 

But  now,  gentlemen,  I  hope  that  there  is  not  anybody  on  this 
jury  that  is  so  prejudiced  that  he  is  going  to  refuse  to  take  the 
word  of  a  man  like  Mr.  Smith,  a  minister  of  the  Gospel,  who 
got  up  here  and  told  you  practically  the  story  about  Spencer's 
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annoying  letters,  and  which  is  the  nub  of  why  Spencer  was  sent 
back  —  which  discredited  Dr.  Elliott,  an'd  as  Dr.  Elliott  himself 
would  not  tell  the  details  or  could  not  remember  the  details  of 
the  conversation,  you  have  a  right  to  infer  that,  being  discredited 
in  that  respect,  there  was  some  such  motive  that  lay  back  of  it. 
Perhaps  there  are  some  men  who  would  not  even  take  the  word 
of  a  minister  of  the  Gospel,  who  would  not  even  if  they  received 
a  revelation  from  Heaven  of  the  truth  that  this  man  is  insane 
and  irresponsible  and  ought  not  to  be  held  to  account  for  his 
acts;  there  are  some  men,  perhaps,  so  prejudiced  and  so  biased 
in  one  way  that  they  would  not  believe  it.  But  I  hope,  gentle- 
men, and  I  firmly  believe  in  my  heart  that  there  is  no  such  man 
on  this  panel,  for  each  and  every  one  of  you,  being  separately 
interrogated,  said  that  you  had  no  opinion  which  you  could  not 
depart  from  after  hearing  the  evidence,  and  each  and  every  one 
of  you  held  up  your  right  hand  to  your  God  and  swore  to  render 
a  fair  verdict   upon   the  law  and  upon   the   evidence. 

The  State  has  brought  other  alienists  here  to  testify  to  their 
view  of  this  man's  mental  condition,  and  each  and  every  alienist 
that  the  State  put  on  that  witness  stand  said  that  this  man  had 
a  mental  defect.  Each  and  every  one  of  them  said  that  he  was 
mentally  defective.  Some  of  them  said  he  was  not  insane;  the 
State's  alienists  said  he  was  not  insane.  But  how  did  they 
explain  what  they  meant  by  saying  that  he  was  not  insane? 
By  a  difference  in  the  use  of  words,  —  that  he  was  not  insane, 
but  he  was  mentally  defective.  What  is  the  difference,  gentle- 
men? If  a  man  is  so  mentally  defective  as,  in  the  only  reports 
of  Dr.  Elliott's  that  we  can  depend  upon,  this  defendant  is  said 
to  be,  —  if  a  man  is  so  mentally  defective  that  his  mental  defect 
and  the  condition  of  his  mind  leads  him  to  crime  and  prompted 
the  crime,  and  if  he  is  so  mentally  defective  that  he  has  not  the 
power  of  inhibition  to  hold  back  from  doing  that  wrong,  to 
consider  and  to  do  the  right,  —  if  he  is  so  mentally  defective  as 
that,  I  ask  you,  is  he  not  insane  within  the  meaning  of  the  law? 
And  each  and  every  one  of  those  alienists  have  said  to  you  that 
it  is  a  difficult  thing  to  judge  of  the  extent  of  that  mental  defect, 
a  difficult  thing  to  say  how  great  that  mental  defect  may  be,  — • 
what  its  effect  may  be  upon  the  mind  of  a  man. 

If  it  is  so  difficult  as  that  to  decide,  and  if  some  men  tell  you 
the  defect  is  there,  and  others  tell  you  it  is  there  and  so  firmly 
rooted  there  that  a  man  does  not  know  right  from  wrong  and 
cannot  hold  back  from  doing  wrong  and  do  the  right,  and  you 
have  the  word  of  those  who  know  it  is  not  there,  but  will  not 
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say  in  exact  evidence  against  the  words  of  those  who  say  it  is 
there  and  tell  you  it  is,  —  which  are  you  going  to  follow?  It 
might  depend  upon  whom  the  burden  of  proof  rests;  but  in  this 
case  the  burden  of  proof,  as  the  Court  will  tell  you,  rests  upon 
the  Commonwealth.  And,  gentlemen,  I  say  to  you  you  must, 
as  fair  and  honest  jurors,  follow  the  instructions  of  the  Court. 
When  the  Court  says  that  the  burden  of  proof  rests  somewhere, 
that  means  that  you  must  think  of  that.  That  doesn't  mean 
that  you  can  rush  out  and  without  weighing  where  the  burden 
of  proof  is  and  where  the  doubt  is,  say,  "  I  am  not  sure  that  he 
is  insane,"  and  find  him  guilty.  If  you  are  not  sure  whether  he 
is  insane  or  sane,  you  must  find  him  not  guilty  by  reason  of 
insanity,  because  the  Court  says  and  the  law  says  that  a  man 
can't  be  punished  when  there  is  a  doubt,  a  doubt  for  which  you 
have  a  reason.  And,  gentlemen,  you  must  consider  that  question 
of  doubt,  and  I  say  to  you  that  the  two  alienists,  the  two  sets 
of  alienists,  being  so  opposed,  there  would  be  a  strong  doubt,  at 
least,  or  there  would  be  even  a  preponderance  in  favor  of  those 
who  told  you  the  effect  was  so  great  that  the  man  did  not  know. 
But,  gentlemen,  this  case  was  such  a  clear  case  and  so  free  from 
doubt  that  you  don't  even  have  that  case  here,  because  every 
man  that  the  State  put  on  the  witness  stand,  except  Dr.  Fuller 
of  the  State  Board,  —  every  one  of  those  men  has  testified  a 
little  different  from  what  he  testified  to  here  to-day.  Now, 
Dr.  Quinby.  Do  you  doubt  the  good  intentions  of  Dr.  Quinby? 
But  that  man  hated  to  say  what  he  did  say  in  court  here  in  this 
trial,  because  he  swore  a  year  ago  substantially  that  this  man 
was  insane;  and  when  I  said  to  him  the  question,  "What  kind 
of  insanity  was  it?"  he  pronounced  that  he  would  consider  it  at 
that  time  as  dementia  prsecox.  And  Dr.  Houston  at  that  time 
said  he  had  a  feeling  that  the  man  wasn't  responsible.  Not  any 
actual  doubt,  but  his  feelings  inclined  the  other  way  in  his  testi- 
mony. And  Dr.  Baker  signed  a  report  which  he  said  referred 
to  a  previous  one  of  Dr.  Elliott  in  February,  and  he  said  the 
same  as  in  the  February  report,  which  simply  said  that  prolonged 
observation  had  confirmed  Dr.  Elliott's  opinion.  Dr.  Baker  was 
not  under  oath  at  that  time,  but  the  report  was  given  to  the 
chief  justice  of  this  court,  and  certainly  a  man  in  an  official 
report  to  the  chief  justice  ought  to  be  just  as  careful  to  tell  the 
truth  and  ought  to  have  as  high  a  regard  for  the  truth  as  he 
would  if  he  were  under  oath.  And  Dr.  Quinby  and  Dr.  Baker 
and  the  one  that  the  State  employed,  Dr.  Houston,  —  that  is 
their  sworn   testimony.     Dr.   Tuttle,  whom  you  have  heard,  he 
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swore  that  a  year  ago  he  was  in  doubt.  Now,  gentlemen,  that  was 
nearer  the  homicide  than  to-day,  a  year  ago  was,  and  when  Dr. 
Houston  saw  this  man  it  was  pretty  close  to  it,  only  seven  days 
after;  and  he  had  had  a  feeling  that  he  wasn't  responsible. 
Xow,  you  have  those  opinions  of  those  men,  before,  given  to 
contradict  what  they  testified  to  to-day.  And  it  shows  that 
there  was  at  that  time,  and  that  they  have  sworn  to  under  oath, 
a  feeling  of  greater  doubt  as  to  the  responsibility  of  this  man 
than  they  have  told  you  in  court  to-day. 

Xow,  if  a  man  can  go  back  in  a  capital  case,  involving  life  and 
death,  if  men  can  go  back  on  their  sworn  statements  in  open 
court  and  simply  say,  "That  was  my  opinion  at  that  time,"  and 
having  seen  a  man  once  or  twice  since,  claim  that  they  think 
differently,  what  safety  or  what  security  can  there  ever  be  in 
the    administration    of   justice? 

Xow,  gentlemen,  I  just  wish  to  say  one  or  two  words  in  regard 
to  the  testimony  that  the  State  has  produced  here  in  rebuttal, 
to  contradict  and  to  control,  if  they  could,  the  many  strong 
and  credible  witnesses  that  the  defense  has  produced  here,  to 
tell  the  story  of  the  life  and  character  of  this  defendant.  My 
friend,  the  district  attorney,  in  opening  to  you  this  case,  said  to 
you  that  he  could  not  anticipate  the  defense  that  we  would  ad- 
vance, but  that  if  we  advanced  the  defense  of  insanity  that  he 
would  produce  witnesses  to  show  that  the  school  life  of  this 
defendant  was  normal  in  Lebanon,  Connecticut,  in  his  youth; 
to  show  that  he  was  normal  in  Sunday  school,  to  show  that  he 
was  normal  twice  when  he  enlisted  in  the  United  States  navy; 
he  said  he  would  produce  witnesses  from  the  Mount  Hermon 
School  to  show  that  the  life  of  this  man  was  normal  there,  and 
that  he  would  produce  evidence  to  control,  as  he  put  it,  any 
exhibitions  that  might  be  given  here.  It  was  a  strong  state- 
ment, and  I  think  my  friend  would  not  have  said  it  rashly;  and 
I  ask  you,  Mr.  Foreman  and  gentlemen  of  the  jury,  how  has  he 
fulfilled  that  boast?  How  has  he  fulfilled  it?  What  evidence 
could  he  produce  here  to  contradict  or  refute  the  story  of  wit- 
nesses whom  we  brought  here  to  tell  of  the  life  history  of 
this  boy?  He  brought  up  some  from  the  town  of  Lebanon,  — 
a  witness,  Mrs.  Cooley,  a  school  teacher.  She  answered  a 
question,  that  she  saw  him  — in  answer  to  the  question  whether 
shf  saw  in  him  anything  unusual  or  eccentric  or  peculiar,  she 
said  no.  But  she  saw  him  going  out  at  recess  to  get  a  pencil 
and  not  returning.  She  saw  him  leaving  school,  saw  him  going 
off   to    his    father's    house    when    he    had   a   slight   quarrel    in    the 
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school  yard,  returning  with  a  revolver  and,  as  she  said,  strutting 
around  with  his  father's  revolver  as  if  he  were  perfectly  safe. 
He  was  not  a  man.  A  child,  twelve  years  old.  Didn't  that  show 
perfect  knowledge  in  a  boy  of  twelve  years  old,  strutting  around 
with  a  revolver  as  if,  as  she  said,  he  were  perfectly  safe  and  was 
doing  all  right?  And,  gentlemen,  what  does  she  say  as  to  his 
schooling?  She  says  he  was  twelve  years  old,  about,  in  her  class, 
and  was  doing  fourth-grade  work.  My  friend  produced  some 
woman  who  says  she  was  in  Sunday  school  when  he  was,  but  he 
wasn't  in  her  class,  and  she  didn't  seem  to  know  in  what  class 
he  was.  He  produced  here  a  dancing  teacher  that  saw  nothing 
unusual  or  eccentric  or  peculiar,  but  saw  the  little  boy  even  at 
five  years  in  his  own  home,  abnormal,  as  he  says,  always  in 
mischief  and  jumping  around;  and  at  a  dance,  at  a  very  young 
age,  the  boy  kicked  over  a  stove.  Of  course,  nothing  unusual 
about  that!  That  was  the  kind  of  normality  that  Dr.  Elliott 
referred  to  when  he  said  that  Spencer  took  what  was  for  him  a 
normal  interest  in  life;  and  I  believe  even  one  of  the  witnesses, 
on  cross-examination,  said,  —  you  will  correct  me  if  I  am  wrong; 
I  haven't  the  record,  —  but  I  think  one  of  the  witnesses  said 
that  wasn't  peculiar  for  him,  wasn't  abnormal  for  him;  some- 
thing to  that  effect. 

Now,  what  witnesses  did  my  friends  produce  from  Mount 
Hermon?  He  said  he  would  produce  them.  Where  are  they? 
The  only  witness  that  came  from  Mount  Hermon  said  that  this 
man  wasn't  able  to  learn  anything  there,  didn't  have  mind 
enough,  didn't  have  intelligence  enough,  didn't  have  brain  enough 
to  grasp  the  rudiments  of  schooling.  The  only  witnesses  that 
came  from  there  who  seemed  to  know  him  as  peculiar  were  two 
men  who  told  you  of  his  abnormal  acts  and  whom,  I  contend, 
you   must  believe. 

Now,  gentlemen,  my  friend  has  produced  here  from  the  city 
of  Springfield,  in  the  first  place,  a  great  many  conductors  and 
brakemen  who  ran  with  him  for  several  weeks.  They  noticed 
nothing  about  him.  Most  of  them  never  had  occasion  to.  Some 
of  them,  such  as  Mr.  Abbott  —  not  a  brakeman,  but  Mr.  Abbott 
noticed  that  Spencer  didn't  know  any  more  than  going  up  the 
grade  with  the  engine,  when  he  had  no  right  to,  pulled  the 
whistle,  and  when  he  was  told  not  to  he  jumped  over  there  and 
pulled  it,  and  then  when  reprimanded  in  a  mild  way,  instead  of 
taking  it  in  good  part  and  keeping  his  job,  he  didn't  know  any 
better  than  to  go  out  and  lick  the  man. 

And  another  one,  Mrs.  Pierce,  who  claims  the  reward  on  his 


CLOSING  ARGUMENT   FOR  DEFENDANT.  879 

life,  didn't  see  anything  abnormal,  except  that  he  was  going  to 
break  up  a  stove,  because  she  wouldn't  let  him  cut  out  the  side 
of  her  wall  and  bring  it  in  there.     That  was  nothing  unusual! 

He  has  produced  a  great  many  police,  —  I  don't  know  how 
many;  I  couldn't  count  them,  —  but  I  don't  think,  gentlemen, 
you  need  this  to  learn  that  the  police  might  entertain  a  feeling 
of  hostility  against  him  who  has  confessed  having  committed  a 
great  many  robberies  all  over  the  country,  and  I  don't  think  you 
need  anything  to  learn  that  the  police  could  be  persuaded  that 
there  is  nothing  the  matter  with  Spencer.  And  they  all  seemed 
to  room  up  there  at  Mrs.  Walter's,  or  where  Spencer  roomed; 
and  I  suppose  the  reason  no  more  witnesses  could  be  produced 
to  his  abnormal  actions  up  there  is  because  they  have  all  got  on 
the  police  force!  But  they  all  had  that  one  question:  Nothing 
unusual,  eccentric  or  peculiar.  I  don't  know  what  they  would 
call  eccentric  or  peculiar,  but  judging  from  the  things  many  of 
them  told  on  cross-examination,  many  of  the  State  witnesses, 
after  having  said  they  saw  nothing  unusual,  eccentric  or  peculiar, 
I  should  say,  gentlemen,  if  we  only  knew  or  could  know  what  to 
bring  out  from  each  witness  of  what  they  saw  of  abnormal  or 
peculiar  in  Spencer,  if  the  particular  thing  could  only  be  asked 
of  them,  I  can  tell  you,  gentlemen,  I  believe  you  would  have  the 
story  here  of  the  most  abnormal,  eccentric  and  peculiar  man 
that   was   ever   known. 

And  such  stories  as  the  woman  that  saw  him  working  in  a 
garden  some  distance  away  doesn't  weigh  for  anything,  because 
you  have  gardens  in  the  asylum;  and  this  woman  couldn't  say 
who  it  was  over  there,  and  that  garden  looked  like  all  the  other 
gardens. 

Now,  gentlemen,  one  of  the  others  that  I  will  refer  to  was 
Judge  Kneeland,  that  my  brother  produced  here  with  consider- 
able show  and  titling  of  him,  as,  "Judge"  and  "Judge."  But 
the  judge  knew  that  this  man  didn't  know  enough  to  stay  in 
school,  —  this   boy  didn't.     Wasn't  that  peculiar? 

Xow,  if  you  take  the  very  stories  of  these  crimes,  —  my  time 
is  short,  gentlemen,  and  I  am  drawing  to  a  close  and  I  must 
hurry  over  the  ground,  —  but  if  you  will  take  the  stories  of 
these  crimes,  in  and  of  themselves,  if  there  were  nothing  else 
about  Spencer  in  the  city  of  Springfield,  those  certainly  were 
peculiar;  and  if  any  of  the  people  that  used  to  meet  him  and 
found  him  such  a  gentlemanly,  polite  and  well-mannered  per- 
son, — -  if  those  people  ever  knew  that  he  was  a  burglar,  they 
certainly  would  have  thought  that  he  was  peculiar.     What  does 
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he  do?  Steals  old  badges,  steals  baby  shoes,  all  that  kind  of 
things.  Up  at  Dr.  Ames'  house  he  steals  a  shoe,  an  old  shoe. 
He  steals  an  old  account  book  at  Nelson  R.  Hosley's.  Mr. 
Hosley  came  here  himself  and  said  it  was  no  account,  and  he 
showed  the  kind  of  book  it  was  and  that  it  couldn't  have  been 
of  any  value. 

But,  gentlemen,  you  have  the  story  of  this  particular  night  in 
this  confession,  of  how  he  rushed  in  there.  And,  gentlemen, 
now,  remember  it  was-  on  that  confession,  and  the  mother's 
statement,  that  Dr.  Quinby  and  Dr.  Houston  really  pronounced 
him  insane.  And  when  the  district  attorney  gave  those  two 
statements  to  those  two  doctors  and  told  them  to  assume  they 
were  true,  it  was  an  admission  of  their  truth  by  an  officer  rep- 
resenting the  Commonwealth,  who  had  probably  investigated 
them  before  he  made  any  such  mistake  as  to  admit  that  they 
were  true.  What  does  that  confession  say?  This  man  went 
into  that  house.  When  he  saw  the  women  and  came  to  the  door 
he  made  a  hoarse  noise  in  his  throat  and  threw  his  hands  up,  — 
the  same  kind  of  noise  he  had  often  made  before  in  those  spells. 
He  goes  out  into  the  parlor  here,  standing  out  about  here,  with 
Miss  Blackstone  over  here,  near  this  sofa  [indicating  various  points 
on  plan];  no  occasion  whatsoever  to  shoot  her  so  as  to  escape, 
so  far  as  escape  is  concerned,  because  he  is  between  her  and  the 
door.  And  what  does  he  say?  It  is  in  his  confession,  and  that 
is  why  those  alienists  knew  he  was  insane  when  they  read  it. 
He  says,  "  Something  kinder  queer  came  over  me  and  I  thought 
I  could  hear  like  voices  all  around  me,  and  I  shot,  bang,  bang, 
bang!"  What  came  over  him  kind  of  queer?  WThat  voices  did 
he  hear?  What  is  it,  the  story  of  a  sane  burglar,  or  the  story  of 
an  insane  burglar?  I  say  to  you  it  is  the  story  of  an  insane  man. 
And  when  he  came  out  of  that  house  he  had  in  his  pocket  two 
telltale  articles  that,  if  they  were  found  on  him,  would  connect 
him  inseparably  and  undeniably  with  that  crime.  He  had  to 
cross  over  the  bridge,  over  the  river,  and  he  had  a  little  belt 
and  he  had  a  little  pin,  and  this  shrewd  burglar  that  my  friend 
describes  didn't  know  enough  to  get  rid  of  them,  but  goes  home 
and  sticks  the  pin  in  the  pin  cushion  where,  if  anybody  comes  in, 
it  would  be  inseparably  connected  with  that  crime.  It  is  the 
mark  of  an  imbecile,  gentlemen! 

These  alienists  have  told  you  that  men  in  these  asylums  can 
plan  escape  or  plan  any  event  with  deliberate  cunning,  no  matter 
how  insane  they  are;  they  have  cunning.  And  this  man  had 
cunning,  but  he  had  with  cunning  the  remarkable  folly  of  the 
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imbecile,  because,  having  the  cunning  to  commit  those  bur- 
glaries, —  there  wasn't  much  cunning,  because  they  were  all 
alike,  —  but  having  that  cunning,  he  had  the  folly  of  the  im- 
becile to  keep  on  him  the  telltale  evidence  of  the  crime. 

Now,  gentlemen,  the  great  witness  that  my  friend  brought 
here  to  dispute  that  story  of  the  evidence,  this  irrefutable  story 
of  the  evidence  that  is  here  before  you,  is  who?  A  man  out 
of  Charlestown  State  Prison,  named  Bell.  And  what  does  he 
say?  He  says,  "I  was  feigning  insanity."  But  he  was  down 
to  Bridgewater,  and  having  got  down  to  Bridgewater  he  wanted 
to  get  back,  but  they  kept  him  there  twenty-two  months.  He 
was  feigning  insanity  and  he  wrote  to  the  "Boston  American" 
that  he  was  feigning  insanity,  but  evidently  the  alienists  didn't 
think  so,  because  they  kept  him  there.  And  what  does  he  say? 
They  don't  produce  anybody  that  will  tell  you  he  was  sane,  and 
so  all  we  have  there  is  his  own  word.  That,  I  presume,  gentle- 
men, is  the  occasion  for  his  coming  into  the  case,  as  a  witness, 
because  it  was  he  that  was  feigning,  instead  of  Spencer.  But, 
gentlemen,  what  story  does  he  tell  you?  He  says  his  attention 
was  attracted  to  Spencer,  how?  By  Spencer's  beautiful  voice! 
He  was  singing.  In  other  words,  he  said  to  Spencer,  "  I  should 
think  you  would  be  afraid  that  they  would  say  you  are  sane,  if 
you  sing  so  well."  That  man,  in  his  own  story,  says  his  atten- 
tion was  attracted  to  Spencer  by  the  fact  that  he  was  singing  so 
well,  and  he  told  him  that  they  might  think  he  was  sane.  His 
attention  is  drawn  by  the  fact  that  Spencer  is  feigning.  And 
what  does  he  say?  Spencer  says,  "As  long  as  I  do  this  they 
will   never  say   I   am  sane." 

But  there  isn't  one  scrap  or  one  particle  of  evidence  in  this 
case,  gentlemen,  by  any  man  that,  as  they  examined  Spencer  at 
the  time  he  was  in  confinement  since  a  year  ago  last  April,  — 
that  Spencer  ever  shook  his  head  in  that  fashion  [illustrating]. 
Dr.  Quinby  examined  him,  Houston,  Baker  and  Fuller,  on  be- 
half of  the  State,  and  not  one  of  them  ever  said  Spencer  tried  to 
bite  them.  He  never  tried  to  bite  any  of  them,  and  never 
moved  his  head  this  way,  yet  that  remarkable  man  from  Charles- 
town  knows  that.  What  else  does  he  know?  He  says  Spencer 
told  him  the  stories  of  complaints  were  fakes,  and  he  saw  a  cut 
on  the  back  of  Spencer's  head,  and  after  Spencer  complained 
that  he  got  hit  with  a  blackjack,  he  says  that  Spencer  confessed 
that  he  had  made  it  himself  with  a  piece  of  glass.  And  Dr.  Baker 
from  that  institution,  who  saw  Spencer  twice,  and  who  say?  he 
examined  Spencer's  head  at  the  time  of  that  blackjack  episode, 
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says  there  wasn't  any  mark  there.  So  this  fellow  evidently  came 
here  with  a  concocted  story,  or  he  either  imagined  it,  —  whether 
he  imagined  that  he  would  like  to  be  connected  with  the  case 
and  see  his  name  in  the  papers,  whether  he  wanted  a  holiday 
for  a  day,  or  whether  he  thought  he  might  get  a  reprieve  if  he 
did  that,  it  is  an  awful  funny  story. 

And,  gentlemen,  you  have  besides  that  the  fact  that  Dr. 
Elliott  and  Dr.  Baker  said  that  Spencer  believed  those  com- 
plaints. So  that  you  have  got  to  take  their  word  in  preference 
to  that  of  a  confessed  felon  that  has  come  here  at  this  late  date 
through  a  sense  of  justice!  He  never  told  that  or  thought  to 
tell  it  until  August  —  or  October.  October  27,  after  telling  it 
to  'Dr.  Elliott,  he  was  sent  back  to  Charlestown.  And  why? 
Because  it  would  never  do  to  bring  him  up  here  from  Bridge- 
water,  from  an  insane  institution,  to  testify  in  the  case,  and  so 
he  was  sent  back  to  Charlestown  seventeen  days  before  this 
trial,  to  qualify  him  as  a  witness  here.  So  Dr.  Elliott's  animus, 
animosity,  shows,  because  he  not  only  acts  as  an  alienist,  but 
goes  around  as  a  private  detective  to  go  and  see  this  man  at 
the  institution  —  looking  up  witnesses. 

Now,  gentlemen,  if  they  thought  this  man  was  feigning,  why 
couldn't  they  have  produced  an  alienist  to  show  that?  It  is  a 
fact  that  no  one  but  an  alienist  is  qualified  to  testify  to  that; 
and  of  all  the  alienists  who  have  testified  here  he  has  not  been 
able  to  produce  one  of  them  to  come  into  court  here  and  say 
that  this  man  was  feigning.  The  only  thing  that  they  say  is  that 
he  has  got  a  mental  defect,  but  not  one  of  them  will  say  that 
they   caught  him   feigning. 

Now,  my  friends,  I  will  ask  you,  in  conclusion,  to  give  this 
man  fair  consideration  on  all  the  evidence,  and  not  to  harden 
your  hearts  against  him.  Give  him  a  just  and  fair  trial,  as 
though  you  never  heard  of  this  case  before  he  came  in  here,  as 
though  you  were  sitting  upon  the  case  of  a  man  of  whom  you  had 
no  knowledge  whatever.  I  ask  you,  gentlemen  of  the  jury,  to 
bear  all  the  facts  in  mind.  I  know  that  the  very  crime  which 
this  man  has  committed  is  one  which  would  naturally  stir  up 
the  resentment  in  the  mind  of  any  man,  and  I  regret  it  as 
much  as  any  man  could  or  would,  and  I  deplore  the  unfortunate 
occurrence,  when  a  young  woman  lost  her  life;  but  I  say  to  you, 
gentlemen,  that  we  live  in  a  civilized  community,  and  that  this 
man,  no  matter  how  serious  his  offense,  is  entitled  to  justice,  — 
that  he  is  entitled  to  a  square  deal  before  the  law,  and  he  has 
not  had  it  in  the  events  connected  with  his  return  here. 
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I  say  to  you,  gentlemen,  that  under  the  benevolent  principles 
of  the  laws  of  this  State,  an  insane  man  is  not  to  be  punished 
for  an  offense  which  resulted  from  that  disease  of  insanity, 
which  he  could  not  help;  and  so  we  ask  you  here  and  now  not 
to  convict  this  man  of  the  high  crime  with  which  he  is  charged, 
but  to  bring  in   a   verdict   of  not  guilty  by  reason  of  insanity. 

And  now,  my  friends,  I  think  I  am  acting  within  my  rights 
as  counsel  for  the  defense  in  saying  that  we  do  not  ask  of  you 
or  think  we  ought  to  ask  of  you,  to  set  this  man  free.  We 
agree  that  he  never  ought  to  go  free  at  all,  but  always  ought  to 
be  confined  in  an  institution  for  the  criminal  insane.  We  think 
that  the  verdict  ought  to  be  not  guilty  by  reason  of  insanity, 
and  that  he  ought  to  be  confined  for  his  life,  by  order  of  the 
Court,  in  an  institution  for  the  insane,  where  he  can  receive  the 
treatment  which  he  ought  to  have  had  before.  And  I  will  add 
that  you  ought  to  do  this,  not  so  much  for  this  defendant,  and 
I  ask  for  it  and  plead  for  it,  not  so  much  for  him  as  for  the  honor 
of  the  State,  and  I  say  to  you,  gentlemen,  that  this  is  a  case 
that  will  go  down  in  history,  and  that  it  ought  not  hereafter  to 
be  said  that  this  State,  and  more  especially  this  part  of  the  State, 
and  this  city,  where  we  pride  ourselves  upon  our  culture  and  our 
learning,  our  dignity  and  high  sense  of  justice,  forgot  all  these 
in  a  matter  of  life  and  death;  that  we  threw  our  considerations 
of  right  and  justice  to  the  winds,  disregarded  the  evidence  and 
struck  in  anger  and  not  in  justice.  But  if  you  cannot  bring 
yourselves  to  that  point,  although  in  case  you  are  in  doubt  as 
to  the  insanity  of  the  defendant,  he  is  entitled  to  the  benefit  of 
that  doubt;  yet  if  you  will  not  bring  in  a  verdict  of  acquittal 
on  the  ground  of  insanity,  you  can  very  properly  bring  in  a  ver- 
dict of  second  degree,  which  is  all  in  any  event  that  this  de- 
fendant ought  to  be  held  for.  For  you  can  never  believe  that 
he  had  the  capacity  to  commit  a  deliberately  premeditated 
crime,  when  even  the  State's  alienists  say  he  is  mentally  de- 
fective. And  as  for  the  charge  of  burglary  in  the  night,  there 
are  so  many  suspicious  things  connected  with  it,  and  the  evidence 
about  it  is  so  inconclusive,  that  you  can  well  disregard  the  killing 
as  having  been  perpetrated  in  the  act  of  burglary;  for,  in  the 
first  place,  there  is  no  adequate  proof  that  this  window  was 
dosed,  and  no  one  knew  it  was  closed.  In  burglary  there  must 
be  breaking  as  well  as  entering.  No  one  really  knows  that,  but 
it  is  claimed  that  when  the  defendant  went  in  it  was  closed 
because  the  woman  herself  said  she  thought  she  closed  it  in  the 
morning,  and  she  locked  it  at  half-past  6  or  so,  and  she  says  that 
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nobody  came  in;  and  it  is  of  course  a  fact  that  if  he  came  in 
there  without  breaking  the  lock,  that  he  must  have  come  in 
before  half-past  6.  But,  gentlemen,  there  were  marks  upon  the 
windowsill;  there  were  finger  marks.  His  fingers  and  hands 
were  dirty,  but  no  one  said  that  they  found  marks  upon  the 
window  and  the  sash.  The  defendant  said  in  his  confession  it 
was  open,  and  being  asked,  "You  mean  unlocked?"  he  said, 
"Yes,  unlocked."  There  were  no  marks  found  on  it,  and  if  his 
fingers  and  hands  had  been  dirty  the  marks  would  have  appeared 
upon  the  window  as  well  as  on  the  sill,  had  he  raised  it  with  his 
dirty  hands.  Therefore,  we  say  that  there  is  really  no  evidence, 
in  this  case,  of  breaking.  If  the  window  was  up  even  a  single 
inch  it  was  no  breaking  because  the  house  must  be  closed  before 
there  is  a  breaking.  He  doesn't  say  that  he  raised  the  window 
with  his  hands.  As  a  matter  of  fact,  he  doesn't  know  himself 
whether  it  was  open  or  merely  unlocked.  Any  statement  about 
his  raising  it  was  in  the  proces  verbal,  as  it  is  called  in  foreign 
countries.  They  didn't  put  it  in  writing.  So  they  had  to  have 
an  officer  come  here  and  testify  that  he  said  he  raised  the  win- 
dow. That  little  was  necessary  to  make  it  burglary.  But  I  say 
you  have  a  right  to  rest  upon  his  written  statement  that  he 
didn't  know  what  the  condition  of  that  was,  gentlemen.  The 
nurse  came  in  and  says  she  locked  it.  That  might  lead  to  the 
inference  that  Spencer  might  have  opened  it.  The  nurse  says 
she  came  in  and  locked  it  when  the  police  got  there.  The  police 
say  it  was  locked.  The  nurse  says  that  she  was  attending  to  her 
patient  and  didn't  have  time  to  go  back  to  the  back  parlor  and 
look  after  the  window  and  also  attend  to  her  nursing.  She  said, 
gentlemen,  that  she  went  back  there  after  the  police  were  there, 
and  locked  it.  She  finally  said  there  was  a  light  in  the  back 
room  when  she  locked  the  window.  And  so  I  say  that  the  evi- 
dence that  Spencer  opened  that  window  or  raised  it  is  too  incon- 
clusive for  you  to  consider  it. 

Gentlemen,  you  must  remember  that  no  matter  what  he  is, 
or  what  he  has  done,  that  he  is  entitled  at  your  hands  to  a  fair 
trial,  and  he  is  entitled  to  the  same  treatment  as  any  other  man, 
and  you  must  give  it  to  him,  gentlemen,  as  honest  jurors,  — 
not  for  him,  but  for  yourselves,  and  for  your  own  honor  and  the 
honor  of  the  courts  and  the  State.  And  besides  this,  I  say  to 
you,  it  must  appear  that  it  was  in  the  night-time.  Night-time 
is  an  hour  after  sunset.  There  is  no  evidence  in  this  case  as  to 
what  time  the  sun  set  that  night,  —  not  a  scrap.  We  cannot 
assume,  and  you  cannot  assume,  that  it  was  necessarily  an  hour 
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after  sunset.  There  is  no  evidence  whatever  upon  that,  and  the 
Commonwealth  must  prove  that  to  you. 

So  that  I  say  to  you,  gentlemen,  in  any  event  this  man  ought 
not  to  be  held  to  any  more  than  a  second-degree  offense,  and 
if  you  cannot  bring  yourselves  to  an  acquittal  on  the  ground  of 
insanity,  which,  really,  on  the  weight  of  the  evidence  there  can- 
not be  any  question  whatever  but  what  you  ought  to  do,  —  if 
you  cannot  bring  yourselves  to  do  that,  remember  that  even  the 
experts  for  the  State  say  that  this  man  has  a  mental  defect  of 
long  standing  which  manifests  itself  in  criminal  acts,  and  that 
you  must  take  into  consideration  in  determining  his  responsibility. 

I  do  not  ask  you,  gentlemen,  not  to  do  your  duty,  but  I  ask 
you,  gentlemen,  to  be  brave,  and  to  be  brave  enough  to  do  your 
duty,  and  a  man's  duty  oftentimes,  and  it  is  so  in  this  case,  is 
to  find  a  verdict  of  not  guilty  by  reason  of  insanity  just  as  much 
as  it  is  to  find  a  verdict  of  guilty.  You  must  remember  the 
interests  of  this  man  as  well  as  the  interests  of  anybody  else, 
and  I  ask  you  this,  not  to  lean  over  backwards  through  trying 
to  stand  up  straight,  because  you  must  remember  that  this  man's 
family,  if  he  is  insane,  as  the  evidence  shows,  is  entitled  not  to 
have  the  stigma  of  deliberate  and  premeditated  murder  placed 
upon  it,  and,  above  all,  that  the  State  of  Massachusetts  does 
not  want  and  cannot  afford  to  take  the  life  of  an  insane  man, 
and,  gentlemen,  you  must  remember  that. 

The  Court.     The  court  will  take  a  recess  at  this  time. 

Recess  from  4.10  to  4.33  p.m.' 

Closing  Argument  ox  Behalf  of  the  Commonwealth,  by 
Hon.  James  M.  Swift,  Attorney-General. 
May  it  please  your  Honor,  Mr.  Foreman  and  Gentlemen  of 
the  Jury:  It  is  not  too  much,  I  assume,  at  this  time  for  me  to 
say  to  you  that  you  undoubtedly  share  with  the  counsel  for  the 
Commonwealth  and  with  the  counsel  for  the  defendant  a  feeling 
of  relief  that  this  most  grave  and  serious  trial  is  about  to  close. 
So  far  the  burden  of  responsibility,  the  moving  forward,  has  been 
upon  the  shoulders  of  your  learned  and  able  district  attorney. 
I  cannot  proceed  at  this  time  without  first  expressing  to  you  a 
feeling  of  deep  admiration  for  and  appreciation  of  the  work  that 
he  has  put  into  the  preparation  and  trial  of  this  case  and  the 
ability  and  effort  that  he  has  put  into  it.  If  ever  a  prosecuting 
officer  observed  to  the  full  the  requirements  of  his  oath  the 
learned   prosecutor  of  your  district  has  so  fulfilled  his  duty. 
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I  did  not  come  here  because  I  felt  that  he  needed  the  slight- 
est assistance  in  the  performance  of  his  duty  or  in  the  conduct 
of  this  trial;  but  I  did  come  here  because  throughout  the  Com- 
monwealth of  Massachusetts,  as  well  as  in  your  own  county  of 
Hampden,  God-fearing,  law-abiding  people  are  looking  to  see 
what  your  verdict  will  be  in  this  case.  And  I  desired  to  show 
by  my  presence,  if  I  could,  that  it  is  a  matter  of  the  gravest 
importance  not  only  to  the  citizens  of  Springfield,  not  only  to 
the  citizens  of  Hampden  County,  but  to  the  citizens  of  our 
entire  Commonwealth,  what  sort  of  justice  you  men  chosen 
from  the  body  of  this  county  shall  hand  out,  now  that  the  burden 
of  responsibility  is  passing  from  the  shoulders  of  counsel  on  to 
your  own  shoulders.  So  far  you  have  been  but  listeners;  now 
3'our  duty  becomes   active. 

I  need  say  nothing  to  you  about  your  duty.  Counsel  for  the 
defendant  seemed  to  think  it  necessary  in  his  zeal,  in  the  eager- 
ness for  an  acquittal  of  his  client,  to  remind  you  of  your  oath. 
I  feel  no  such  apprehension.  I  came  here  a  stranger  to  you, 
but  I  have  been  looking  into  your  faces  now  these  many  days, 
and  if  I  have  ever  seen  jurors  who  felt  the  sense  of  responsibility, 
who  did  appreciate  their  oaths,  —  and  I  have  seen  a  great  many, 
gentlemen,  —  I  feel,  in  looking  into  your  faces  and  watching 
your  conduct,  a  sense  of  absolute  security  that  justice  will  be 
done,  that  the  requirements  of  the  law  will  be  conserved,  and 
that  from  now  until  your  dying  day  you  can  look  your  fellows 
in  the  face,  be  they  men  or  women,  after  your  result  shall  be 
declared,  with  a  knowledge  that  you  have  done  well  and  faith- 
fully the  duty  imposed  upon  you  by  the  law.  You  did  not  seek 
the  situation,  I  assume;  you  were  called  here  by  the  law.  You 
were  chosen  from  the  great  body  of  citizens  of  Hampden  County; 
you  represent  the  Commonwealth  of  Massachusetts  in  the  en- 
forcement of  its  criminal  laws,  you  twelve  men  out  of  its  entire 
citizenship,  and  you  are  chosen  because  you  are  intelligent,  be- 
cause you  are  honest,  because  you  are  appreciative  of  your  oaths, 
are  God-fearing  men,  and  because  you  have  brains  enough  and 
sense  enough  to  pass  with  intelligence  upon  evidence  produced 
before  you  which  will  lead  your  mind  to  a  definite  conclusion 
either  one  way  or  the  other. 

It  is  not  for  me,  Mr.  Foreman  and  gentlemen,  to  urge  upon 
you,  in  any  sense  of  seeking  for  a  victory,  a  verdict  at  your 
hands,  because  in  such  a  case  as  this  there  can  be  no  such  feeling. 
No  prosecuting  officer  should  ever  have  in  the  pursuance  of  his 
duties   in   a   case   like   this    any   feeling   whatsoever"  of   personal 
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victory  or  of  desire  to  win  the  case.  It  is  too  serious;  it  means 
too  much.  The  learned  district  attorney  and  myself  seek  only 
this,  Mr.  Foreman  and  gentlemen,  —  that  so  far  as  we  may  we 
shall  produce  to  you  the  evidence,  tbe  testimony,  the  letters, 
the  exhibits  that  will  show  to  you  the  exact  situation  and  the 
exact  facts,  so  that  vou  shall  see  the  truth.  That  is  what  you 
shall  declare;  that  is  what  your  oath  is,  that  you  shall  return 
a  true  verdict,  that  you  shall  speak  the  true  word  when  you  come 
in  here  after  your  deliberations  and  the  clerk  requests  of  you  to 
state  your  verdict.     That  is  all  we  seek. 

Counsel  for  the  defense  has  also  said  that  he  seeks  only  justice. 
I  must  pause  here  a  moment  in  my  argument  to  pay  to  him 
what  I  feel  a  thoroughly  well-deserved  word  of  appreciation. 
He  has  been  faithful,  he  has  been  able,  he  has  been  zealous, 
and  I  appreciate  his  courtesy  to  me  as  the  trial  has  gone  on. 
Whatever  the  outcome  of  your  deliberations  shall  be,  he  may 
feel  and  his  associates  may  feel  that  they  have  done  all  that 
anybody  could  do  for  and  on  behalf  of  their  client.  If  they  fail, 
if  you  shall  say  that  they  have  not  satisfied  you  that  this  prisoner 
should  be  acquitted,  it  is  because  the  blame  is  on  him,  not  upon 
his  counsel   or  anything  that  they  have  done. 

The  considerations  before  us,  Mr.  Foreman  and  gentlemen, 
are  legal  considerations.  In  a  sense  they  involve  some  medical 
considerations,  but  only  in  so  far  as  they  apply  in  determining 
the  legal  propositions  that  are  set  before  you.  This  is  a  copy 
of  the  indictment  [holding  up  paper],  and  this  indictment  is  for 
murder.  Murder  is  defined  in  several  ways  by  the  statute,  and  I 
shall  not  attempt  to  go  into  the  law  about  that,  because  you  can 
place  absolute  reliance  upon  the  words  of  instruction  that  shall 
come  to  you  from  the  lips  of  the  learned  presiding  justice  in 
that  regard.  But  in  brief  the  situation  is  this:  the  charge  is  — 
the  charge  that  we  must  make  out  is  —  that  this  defendant, 
Bertram  G.  Spencer,  shot  to  death  Miss  Martha  Blackstone  on 
the  thirty-first  day  of  March,  1910;  that  it  was  done  with  de- 
liberation, or  that  it  was  done  while  he  was  in  the  act  of  com- 
mitting another  crime,  burglary.  That  charge  is  not  lightly 
made;  it  must  be  absolutely  proven,  and  if  either  my  learned 
associate  or  myself  felt  at  this  time  any  doubt  that  we  ought  to 
ask  at  your  hands  ft  verdict,  you  may  be  sure  that  we  would  be 
the  last  to  ask  you  to  convict  this  defendant,  because  whatever 
your  responsibility  may  be,  ours  would  be  the  greater.  No  man 
can  look  with  complacency  upon  a  situation  like  this  and  feel 
himself  a  moving  factor  in  it  unless  he  stands  upon  the  founda- 
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tion  rock,  Mr.  Foreman,  of  his  own  personal  convictions,  so  that 
he  can  honestly  address  you  as  to  the  weight  and  conclusiveness 
of  the  testimony  produced  before  you. 

My  friend  insinuated  —  and  I  do  not  think  he  really  meant 
it,  it  was  from  the  zeal  and  eagerness  which  he  has  displayed  in 
behalf  of  his  client  —  that  we,  the  district  attorney  and  the 
Attorney-General,  because  we  sought  to  bring  this  man  to  trial, 
may  have  given  —  purposely,  I  take  it,  as  he  argued  —  law 
which  we  knew  was  not  correct  law  to  Dr.  Elliott  when  he  con- 
ferred with  us  at  our  request  after  he  returned  the  report  of 
June  19  about  this  defendant.  That  is  not  material.  I  speak 
of  it  now  only  to  show  you  that  our  attitude  is  not  the  attitude 
of  persecutors  or  pursuers,  but  the  attitude  of  officers  sworn  to 
see  that  justice  is  done  as  well  by  the  defendant  as  by  the  Com- 
monwealth. 

Now,  I  say  the  charge  of  murder  is  not  lightly  made,  and  it 
must  be  absolutely  proven,  or  this  defendant  is  entitled  to  his 
acquittal  by  reason  of  insanity.  His  counsel  say  they  don't 
ask  you  to  acquit  him  entirely.  They  ask  you,  as  I  understand 
it,  for  one  of  two  things:  either  to  say  that  he  is  not  guilty  of 
murder  because  he  was  insane,  that  he  wasn't  of  responsible 
mind,  that  he  didn't  have  a  responsible  mind  and  thought  at  the 
time;  or  else,  find  him  guilty  of  murder  in  the  second  degree. 
This  case  is  not  one  that  calls  for  that  degree.  Mr.  Foreman 
and  gentlemen,  you,  I  take  it,  you  men  of  Hampden,  after  re- 
ceiving the  charge  of  the  learned  justice  to  you,  will  know  that 
there  is  no  question  of  second  degree  in  this  case;  that  it  is 
either  murder,  or  the  man  is  insane  —  murder  in  the  first  degree; 
murder  in  the  act  of  committing  a  burglary  or  murder  having 
sufficient  deliberation  so  that  the  man  didn't  need  to  do  it.  My 
friend  made  a  suggestion  that  it  hadn't  been  proved  that  it  was 
an  hour  after  sunset.  Well,  you  know  what  time,  about,  the 
sun  sets  in  March,  the  thirty-first  day  of  March.  And  this  took 
place  shortly  after  8  o'clock.  That  is  a  trifle,  it  seems  to  me. 
He  also  suggests  that  we  haven't  proved  that  the  window  was 
closed  and  therefore  he  couldn't  break  and  enter,  within  the 
meaning  of  the  law,  which  is  that  if  he  finds  a  house  closed  he 
must  open  it.  The  window  didn't  need  to  be  fastened  or  locked 
to  sustain  this  charge  of  breaking  and  entering,  or  burglary,  as 
it  is  commonly  known.  It  wasn't  necessary  to  take  an  axe  and 
chop  in  the  door  or  break  the  window.  It  was  only  necessary 
to  prove  what  the  Commonwealth  has  proven,  Mr.  Foreman, 
that  that  window  was  closed  in  that  back  bedroom  at  that  place, 
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and  that  this  defendant  opened  it.  And  the  defendant  told 
Captain  Boyle  that  he  found  the  window  unfastened  and  opened 
it  and  went  in.  And  Mrs.  Dow,  the  mother  of  the  two  girls, 
said  that  after  she  had  fixed  up  the  room  earlier  in  the  day  she 
closed  the  window.  Now,  when  the  woman  who  fixed  the  room 
says  she  closed  the  window,  and  when  the  prisoner  says  he 
found  it  closed  and  opened  it,  I  take  it  that  you  are  not  going 
to  waste  much  time  on  that  part  of  the  case.  You  are  satisfied 
that  the  window  that  Spencer  said  he  raised  was  closed  when  he 
started  to  raise  it. 

And  so,  there  is  the  situation  that  allows  you  —  and  if  I  may 
be  permitted  to  say  it,  requires  you  —  to  find  that  he  entered  by 
opening  this  window  and  went  into  that  bedroom  and  proceeded 
to  the  other  events.  Those  I  want  to  take  up  later,  in  discuss- 
ing the  question  whether  he  had  actually  a  mind  then,  knowing 
what  he  was  doing,  so  that  he  could  be  held  in  law,  or  whether 
he   had   not. 

It  is  claimed  by  the  counsel  for  the  prisoner  —  and  I  am  going 
to  follow  the  order  that  he  took  in  his  argument  so  far  as  I  may, 
in  answering  it  —  that  by  reason  of  heredity,  by  reason  of  his 
own  life,  by  reason  of  his  treatment,  by  reason  of  his  acts,  you 
twelve  men  should  say  he  is  not  responsible  for  the  death  of 
Miss  Blackstone.  Now,  that  word  "responsible"  should  not 
mislead  you.  The  burden  that  is  upon  you,  Mr.  Foreman  and 
gentlemen,  is  just  this:  not  to  get  mixed  up  or  led  astray  by  any 
discussion  of  the  word  "insane,"  which  the  doctors  themselves 
who  used  it  couldn't  define;  not  to  be  led  aside  by  any  discus- 
sion of  mental  responsibility;  but  to  answer  in  your  own  minds 
and  hearts  and  consciences,  upon  the  evidence,  the  two  questions: 
that  night,  when  he  shot  Miss  Blackstone,  did  the  prisoner 
know  the  difference  between  right  and  wrong,  know  that  he 
would  be  punished  for  doing  such  a  thing  as  that;  or  was  he 
then  acting  under  the  compulsion  of  an  irresistible  impulse  that 
you  have  heard  so  much  about?  In  other  words,  could  he  have 
helped  it?  That  is  your  proposition.  If  you  find  that  he  did 
know  the  difference  between  right  and  wrong  in  that  sense,  and 
that  he  could  have  helped  it  in  the  sense  that  I  have  given  you, 
your  duty  will  be  plain  and  the  question   will  be  settled. 

So,  with  those  two  points  before  you,  I  want  to  address  a  few 
words  to  what  was  brought  out  by  the  defendant's  counsel  in 
his  argument.  And  I  speak  first,  Mr.  Foreman  and  gentlemen, 
of  the  heredity,  of  the  ancestry,  of  this  young  man.  It  isn't  the 
best  in  the  world,  but  I  take  it  that  you  will  not  give  any  more 
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attention  to  that  than  the  learned,  scientific  men,  who  make  it 
their  life  study  to  pass  upon  such  questions,  gave  to  it,  will  you? 
You  will  not  allow  that  to  rise  to  any  greater  importance  than 
the  men  whose  business  it  is  to  determine  these  questions  say  it 
is  entitled  to,  will  you?  And  they  all  said,  for  the  prisoner  as 
well  as  for  the  Commonwealth,  that  it  is  something  to  consider, 
but  that  it  wasn't  conclusive  by  any  means,  and  that  when  you 
get  at  the  collateral  side  of  the  family  it  was  a  very  insignificant 
proposition.  And  so,  my  friend  dwells  at  great  length,  it  seems 
to  me,  upon  this  question  of  heredity,  —  at  much  greater  length 
than  you,  I  take  it,  gentlemen,  will  dwell  upon  it.  It  seemed 
to  me  that  with  his  skill  and  ability  he  was  trying  to  get  your 
minds  away  from  this  young  man,  away  from  Bertram  G.  Spen- 
cer, and  to  do  it  by  throwing  dust  in  your  eyes,  so  to  speak,  by 
dwelling  on  the  grandfathers  and  the  aunts  and  the  great-grand- 
fathers, and  all  that.  It  is  not  those  people  who  are  on  trial 
here,  Mr.  Foreman  and  gentlemen,  it  is  this  defendant,  Bertram 
G.  Spencer.  The  father  and  mother  have  both  been  on  the 
witness  stand.  However  peculiar  his  father  may  be,  however 
nervous  and  neurotic,  as  the  learned  men  of  medicine  say  he 
may  be,  you  saw  them  both,  and  I  submit  to  you,  Mr.  Foreman' 
and  gentlemen,  that  if  it  hadn't  been  brought  to  your  attention 
that  there  was  some  claim  about  the  mental  condition  of  those 
two  people,  you  would  have  said,  from  the  way  they  appeared 
on  the  stand  and  from  the  way  they  testified,  that  you  never 
saw  two  finer  looking,  better  appearing,  more  self-controlled  wit- 
nesses in  your  life.  I  said  to  Dr.  Lane  about  the  father,  "Why," 
I  said,  "  Doctor,  didn't  he  appear  to  you  to  be  a  man  under 
perfect  self-control  under  such  trying  circumstances,  and  make 
a  fine  appearance?"  And  Dr.  Lane  said,  "He  did."  And  no- 
body except  Mrs.  Spencer  has  come  here  to  say  that  the  father 
of  this  defendant  is  insane  or  peculiar  or  eccentric;  and  nobody 
but  Mrs.  Spencer  has  said  that  she  was.  And,  gentlemen,  I 
cast  no  aspersions  upon  her.  She  is  the  mother  of  this  boy; 
she  went  through  the  Valley  of  the  Shadow  of  Death  to  bring 
him  into  life;  she  will  fight  for  him  until  he  has  gone.  It  is  the 
maternal  instinct.  If  she  hadn't  come  here  you  would  consider 
it  unnatural.  And  I  say  nothing  about  the  truth  or  the  exag- 
geration or  the  interest  of  the  words  that  were  spoken  by  her. 
And  so  of  the  sister,  —  faithful  women,  doing  all  they  can  to 
save  the  son  and  brother!  We  expect  it  of  them;  we  say 
nothing  against  it.  But  when  you  come  to  consider  the  weight 
of  the  evidence,  recall  their  appearance  and  looks,  and  remember 
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that  they  are  here  fighting  with  all  that  is  in  them  to  save  the  life 
of  the  son  and  brother.  Going  back  to  the  father  for  a  moment,  I 
think  you  were  surprised,  after  the  testimony  you  had  heard 
about  him  from  the  mother,  —  I  think  you  were  surprised  to  see 
that  fine-looking,  keen-eyed,  able-bodied,  apparently  sound- 
minded  man  take  the  stand.  And  while  he  admitted  many  of 
the  acts  of  punishment  of  his  son  that  he  said  were  necessary 
from  time  to  time,  he  declared  that  they  were  not  done  from 
vindictiveness;  they  were  not  done  because  he  disliked  his  boy. 
They  were  done  because  there  was  an  adequate  reason  each  time, 
because  he  was  trying  to  correct  the  boy  and  make  him  mindful 
of  parental  authority.  And  when  you  take  all  the  events  that 
a  loving  and  zealous  mother  is  able  to  think  of,  all  the  occasions 
that  she  could  remember  to  testify  to,  there  are  only  about  15 
or  16  in  thirty  years  of  life,  and  the  first  one  was  a  slap  on  the 
hand  with  a  knife  at  the  table,  when  the  boy  was  one  year  old. 
Nobody  has  suggested  since  that  time  that  that  could  have  any 
effect  on  this  man's  knowledge  of  right  and  wrong  or  on  an  im- 
pulse the  night  he  shot  Miss  Blackstone.  Nobody  claims  — 
even  my  brother  does  not  claim  —  that  those  incidents  about 
slapping  him  with  a  window  stick,  when  he  couldn't  learn  the 
little  prayer  —  any  of  those  childish  punishments  —  I  think  it 
was  15,  perhaps  16,  that  were  brought  out  —  were  the  cause  of 
this  grave  crime.  In  fact,  my  brother  says  he  does  not  claim  that 
the  result  of  any  of  those  blows  caused  this  situation.  There 
isn't  any  evidence  of  any  physical  trouble  from  any  of  them, 
whatever  there  is  about  a  blow  on  the  head.  Nobody  ever  saw, 
no  physician,  not  even  the  experts  examining  for  the  defendant, 
ever  found  the  slightest  evidence  that  there  was  —  that  it  was 
the  occasion  for  any  peculiar  mental  condition.  Those  things, 
Mr.  Foreman  and  gentlemen,  are  put  in  here  to  prey  upon  your 
sympathy  for  this  young  man,  to  try  to  impress  you  that  he  had 
a  hard  time  growing  up  —  and  so  you  ought  to  let  him  go. 
Well,  you  are  too  sound-minded  and  hard-headed  to  be  moved 
by  any  such  sympathy  as  that!  That  isn't  the  way  we  are  going 
to  decide  this  case,  —  introducing  evidence  like  that,  for  your 
sympathy,  and  then  discarding  it  in  the  argument  and  saying 
that  only  by  inference  might  it  warp  the  prisoner! 

So  as  to  the  school  life,  —  this  boy  was  a  backward  boy  about 
learning.  Do  you  remember  what  Dr.  Houston  said?  When 
all  was  said  and  done  he  used  this  precise  phrase:  "My  impres- 
sion of  the  boy  was,  as  lie  told  me  his  story,  that  he  was  back- 
ward  in   his  studies."     And   isn't  that  all  that  any  teacher  has 
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said  about  him,  except  that  he  was  also  mischievous,  had  a 
quick  temper,  was  backward  in  his  studies  at  certain  periods? 

This  man  they  call  in  scientific  language  a  "mental  defective." 
Some  men  cannot  learn  to  do  arithmetic;  they  are  defective  in 
that  particular.  This  man  is.  Some  men  cannot  learn  music 
and  cannot  sing  a  note  to  save  their  lives.  They  are  defective 
in  that  regard.  Some  men  cannot  learn  history,  and  they  are 
defective  in  that.  Some  are  proficient  in  the  languages  and  can 
learn  languages;  others  cannot.  So  about  his  school  life.  They 
produced  people  here,  one  or  two  people,  who  say  he  was  back- 
ward. Other  people  appeared  here  for  the  Commonwealth  who 
have  said,  so  far  as  they  remember  it,  he  was  about  the  same 
as  the  average.  My  learned  friend  spoke  rather  slightingly  of 
Judge  Kneeland,  whom  we  brought  up  here,  a  judge  of  probate 
of  Connecticut.  He  said  that  the  prisoner  ran  away  from  school 
and  required  punishment,  but  outside  of  that,  he  didn't  remem- 
ber anything  particularly  unusual  about  the  boy.  And  also  the 
Sunday  school  teachers  and  his  playmates  and  associates  testified 
concerning  him  —  until  he  comes  to  about  the  age  of  nineteen 
or  twenty.  Up  to  that  time,  whatever  they  say  now,  Mr.  Fore- 
man and  gentlemen  of  the  jury,  whatever  things  were  exaggerated 
or  stated  about  him,  up  to  that  time  no  living  person  ever 
suggested  that  this  man  was  insane  or  wasn't  safe  to  be  out  in 
the  community,  or  tried  to  restrain  him  in  any  way,  except  his 
father,  who  tried  to  make  him  mind,  and  it  was  never  thought 
that  there  was  anything  very  much  the  matter  with  Bertram  G. 
Spencer. 

Why,  he  had  been  examined  by  physicians.  He  passed  their 
examinations  at  the  training  school,  when  he  was  fourteen  years 
of  age.  He  passed  a  physical  examination,  and  then  after  he 
had  been  there  awhile,  he  was  obliged  to  leave.  My  friend 
dwelt  considerably  upon  the  testimony  of  Dr.  La  Motte  and  his 
enuresis  theory,  —  this  man  who  came  here  flying  all  the  way 
from  Seattle  to  enlighten  you  with  reference  to  the  truth  of  the 
situation!  You  remember  what  he  said.  It  is  a  pretty  small 
matter,  anyway,  —  the  fact  that  this  boy  was  troubled  with  his 
urine  when  he  was  fourteen  years  of  age.  It  doesn't  appear  that 
he  has  had  any  trouble  since,  but  he  sees-  the  necessity  of  trying 
to  bring  out  everything  in  life  that  he  thinks  will  be  of  any 
assistance  to  him,  to  convince  you  on  the  night  of  March  31  of 
last  year  of  what  he  was  doing  when  he  was  in  this  house.  Dr. 
La  Motte  took  the  stand  and  testified  glibly  that  for  thirty  days 
he  was  in  the  hospital  under  the  doctor's  observation,  that  he 
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saw  him  twice  a  day,  and  that  various  things  were  the  matter 
with  him;  and  then  in  his  skilful  and  able  way  the  district 
attorney  took  him  and  cross-examined  him.  And  do  you  remem- 
ber how  he  dwindled  it  down?  I  ask  you  to  remember  it,  gentle- 
men, because  it  is  important.  It  shows  how  easily  a  man  can 
be  mistaken  who  is  in  such  a  position,  —  and  I  don't  say  that 
this  doctor  intentionally  told  an  untruth,  —  it  simply  shows  that 
men  who  have  not  fixed  events  in  their  mind,  and  have  nothing 
in  writing  before  them,  cannot  remember.  They  cannot  remem- 
ber. Ministers  just  as  well  as  doctors  cannot  remember.  And 
it  turned  out  that  this  doctor,  who  came  to  you  originally  with 
the  proposition  that  he  had  treated  this  man  for  thirty  days 
twice  a  day,  or  had  seen  him  fifty  or  sixty  times,  when  he  was 
confronted  with  the  record  in  the  case,  —  the  letter  which  is 
dated  the  5th  of  August,  1895,  which  says,  "In  obedience  to 
j'our  order  of  August  3,  1895,  we  have  held  a  survey  on  Bertram 
Spencer,  and  we  have  found  him  unfit  for  service  because  of 
enuresis  or  trouble  with  his  urine," — he  was  surprised.  You 
remember  that,  Mr.  Foreman  and  gentlemen.  They  got  the 
order  on  the  3d,  and  on  the  5th  they  reported.  That  doctor's 
mind  was  so  far  astray  that  under  his  oath  he  stood  there  and 
told  you  at  first  that  he  treated  him  twice  a  day  for  thirty  days. 
My  friend  reminds  me  that  the  prisoner  was  only  nine  days  on 
the  ship.  The  doctor,  perhaps  not  knowing  that  we  had  this 
copy  of  the  certificate  here,  said  he  thought  it  was  perhaps  a 
little  less  than  thirty  days  he  had  treated  him.  You  remember 
how  hard  it  was  to  force  him  to  that  conclusion  that  it  was  only 
two   days.     So  you   see   his   memory  was  at  fault. 

Besides  that  my  friend  emphasized  in  his  argument  the  things 
which  he  referred  to,  having  prepared  himself  and  having  pro- 
duced before  you  all  the  evidence  that  he  thought  necessary  or 
could  produce,  —  when  it  came  to  his  final  argument  he  picked 
out  one  event  and  then  another,  and  emphasized  those.  It 
means  to  me,  and  I  think  it  means  to  you,  that  those  are  the 
things  which  he  thinks  are  most  important.  He  addressed  him- 
self to  those  facts.  The  other  one  he  spoke  of  is  that  this  young 
man  was  so  warped  when  he  was  twenty  years  of  age  because 
another  young  man  by  the  name  of  Bertram  Spencer  over  in 
Providence  was  arrested  that  he  became  a  burglar  on  that  ac- 
count. A  young  man  more  than  twenty  years  of  age  reads  in 
the  paper  or  somebody  tells  him  that  another  man  of  his  name, 
Bertram  Spencer,  over  in  Providence,  had  been  arrested  for 
burglary!     It    seemed    to    me    a    pretty    desperate    situation,  — 
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that  the  counsel  for  the  defendant  had  to  stand  up  and  argue 
to  you  that  that  is  the  reason  that  you  should  say  that  Bertram 
G.  Spencer  —  this  Bertram  G.  Spencer  —  didn't  know  what  he 
was  doing  when  he  shot  Martha  Blackstone  that  night. 

Well,  then  my  friend  says  that  the  other  burglaries  themselves 
committed  by  this  defendant  show  that  he  did  not  know  what 
he  was  doing  that  night,  and  to  that  proposition  I  want  to  ad- 
dress myself  carefully.  I  want  to  take  them  up  one  by  one  and 
point  out  to  you  that  in  every  instance,  that  in  every  one  of  the 
fourteen  or  fifteen  of  those  other  burglaries  that  he  committed 
before  losing  this  locket  that  is  in  evidence,  he  not  only  knew 
what  he  was  doing,  but  he  carefully  planned  his  disguises;  he 
was  able  to  control  himself  when  anybody  appeared  in  sight  or 
he  was  likely  to  be  caught;  and  that  it  is  ridiculous  to  say  that 
those  acts  prove  that  he  did  not  know  what  he  was  doing.  To 
our  mind  it  is  the  strongest  evidence  that  he  did  know  what  he 
was  doing,  that  he  had  a  definite  plan  of  burglaries  which  he 
carried  out  systematically,  as  he  told  one  of  the  doctors.  And 
the  evidence  shows  it! 

Take  the  first  one,  the  Avon  Place  burglary.  He  got  into  the 
house  and  then  some  of  the  women  came  in,  or  a  woman  came 
in,  and  he  crawled  under  the  bed  and  stayed  there  in  conceal- 
ment until  he  thought  the  people  were  asleep.  Why,  if  the  man 
was  acting  under  an  irresistible  impulse,  do  you  think  he  would 
be  in  possession  of  his  mind  enough  so  that  he  could  pick 
out  a  plan  of  concealment  and  crawl  under  the  bed  and  stay 
there  until  he  thought  the  people  were  asleep?  Is  that  the  way 
that  people  are  irresistibly  impelled?  The  doctors  all  tell  you 
what  an  irresistible  impulse  is.  It  is  to  do  an  act  regardless 
of  any  consequences,  so  that  nothing  can  stop  you.  And  yet 
this  man  did  what  it  seems  to  me  a  sane  man  would  do  in 
seeking  to  escape  detection.  He  got  under  the  nearest  hiding- 
place;  he  got  under  the  bed  and  stayed  there  till  the  folks  went 
to  sleep.     That  was  August  25,  1908. 

He  goes  to  another  place  shortly  after.  He  goes  to  the  win- 
dow, sees  the  people  playing  cards,  and  when  they  scream  does 
his  "irresistible  impulse"  lead  him  to  do  anything  there?  No, 
when  the  people  scream  he  runs  away. 

Then  the  Page  incident,  —  the  Page  house  the  same  year, 
November,  1908.  He  went  around  and  found  this  window  he 
could  get  into;  he  went  to  the  back  yard,  changed  his  clothes, 
something  as  he  did  in  this  case,  lifted  up  the  screen  in  the  rear, 
got  inside,  heard  somebody  move,  stepped  into  the  closet  and 
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waited  about  an  hour  for  the  people  to  go  to  sleep.  Didn't 
know  what  he  was  doing?  Didn't  he  understand  what  was 
right  and  wrong?  What  more  proof  do  you  want,  Mr.  Foreman 
and  gentlemen,  on  the  proposition  of  whether  a  man  knows  the 
difference  between  right  and  wrong  in  what  he  is  doing  than  the 
fact  that  he  seeks  to  escape  detection  and  seeks  to  escape  punish- 
ment? If  it  is  not  because  he  knows  it  is  wrong  and  because 
he  knows  he  will  be  punished,  what  other  explanation  can  you 
have? 

.  So  he  waited  there  for  over  an  hour  and  came  out,  took  the 
pocketbook  with  $40  from  the  bureau  drawer  and  escaped. 

Then  Mrs.  Fisk's  house  in  the  same  year,  the  night  before 
Christmas.  He  found  a  woman  in  the  house  all  alone,  took  the 
orange  spoons,  took  all  the  money  she  had,  and  then,  acting 
under  what  they  now  call  an  irresistible  impulse,  when  he  started 
to  take  some  of  the  presents  on  the  bed,  the  Christmas  presents 
for  the  children,  the  woman  said,  "Don't  take  those,  those  are, 
Christmas  presents  for  the  children."  He  said,  "All  right,  I 
won't  take  those;  I  won't  take  them  away  from  the  children." 
Didn't  know  what  he  was  doing?  Couldn't  help  taking  them? 
Irresistible? 

That  is  the  fourth  one.  Then  it  comes  over  to  April,  1909. 
I  haven't  the  name  of  the  place.  He  tried  every  window  on  the 
ground  floor  and  they  were  locked,  and  he  went  up  on  the  porch, 
as  he  said,  trying  to  think  of  some  way  to  get  in  there,  when 
somebody  opened  the  front  door,  and  as  they  did  he  stepped  in 
and  there  was  nobody  there  but  women.  He  told  them  that 
he  wanted  their  money,  pulled  out  his  revolver  and  wanted  their 
money,  and  something  was  said,  I  have  forgotten  what,  but 
just   to  frighten  the  women  he  shot  out  the  lights. 

Mr.  Callahan.     Swan's   house. 

Mr.  Swift.  The  Swan  house;  thank  you.  He  shot  out  the 
lights.  He  said,  "I  want  your  money  or  I  will  shoot."  But 
he  didn't  shoot  them;  he  didn't  shoot  the  women;  he  just  shot 
the  lights  out  to  scare  them  to  pieces.  Didn't  have  any  control 
of  himself?     Didn't  know  what  he  was  doing? 

Then  we  come  to  Temple  Street,  the  Rogers  home.  He 
entered  by  a  side  window  into  the  kitchen.  He  heard  somebody 
coming  up  and  hid  in  the  kitchen.  He  waited  and  heard  the 
talk;  he  said  he  remembered  the  conversation;  and  then  when 
the  woman  was  alone  he  went  into  the  room  where  the  woman 
was,  took  a  bracelet,  snapped  out  the  telephone  so  that  they 
couldn't  call  the  police,  tied  her  hands  and  took  the  silverware. 
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Then  he  went  outside,  looked  all  around  to  see  if  he  was  detected, 
heard  somebody  coming,   dropped  his  booty  and  ran. 

Then  comes  the  seventh.  I  am  taking  these  one  by  one,  be- 
cause my  friend  says  they  should  indicate  to  you  that  this  man 
on  all  these  occasions  didn't  know  what  he  was  doing;  he  was 
going  about  like  a  man  in  a  dream  who  didn't  have  any  idea 
what  he  was  doing  and  couldn't  remember  afterwards.  I  say 
to  you  that  every  one  of  them  analyzed,  as  you  will  analyze 
them  when  you  get  into  the  jury  room,  shows  that  he  had  this 
general  plan;  shows  that  he  knew  what  he  was  doing;  shows 
that  he  could  refrain  when  he  wanted  to  and  as  his  fancy  struck 
him.  And  so  we  come  to  No.  7.  He  got  in  through  the  parlor 
window,  looked  through  the  bureau  drawer;  he  heard  a  noise  — 
heard  a  noise,  just  the  same  as  anybody  in  the  act  of  doing 
something  he  knows  is  wrong,  and  he  hid  in  the  other  room. 
He  finds  —  that  is  the  Powers  house  on  Pearl  Street  —  he  finds 
^:hat  he  is  in  the  room  belonging  to  the  hired  girl,  and  he  told 
her  to  keep  quiet  and  if  she  wouldn't  make  any  noise  he  wouldn't 
do  anything  to  her,  and  he  didn't  want  her  money,  he  wanted 
the  money  of  Mr.  Powers.  Going  downstairs  he  finds  Mr. 
Powers  alone,  and  getting  the  drop  on  him  said,  "I  want  your 
money,"  and  he  took  all  the  change  that  he  had.  Now  when 
he  got  outside  he  saw  two  men  coming,  and  so  he  went  back 
instead  of  coming  down  there  to  the  front  where  these  men 
might  see  him  and  apprehend  him  or  recognize  him  or  detain 
him.  He  sneaked  back  until  they  got  by.  Didn't  know  what 
he  was  doing?  Didn't  know  it  was  wrong  to  be  in  that  house? 
Wasn't  trying  to  escape  punishment?  What  do  you  say  about 
that  proposition? 

Then  we  come  to  Mr.  Ripley's  —  his  starting  to  go  into  Mr. 
Ripley's  house.  This  man  —  who  is  supposed  to  be  so  oblivious 
that  he  doesn't  know  what  he  is  doing  and  doesn't  know  he  is 
doing  wrong  and  doesn't  know  it  isn't  right,  is  impelled  by  this 
voice  that  carries  him  along,  sweeps  him  along  as  the  sea  does 
the  bark  that  is  riding  on  its  surface  —  met  a  policeman  and 
didn't  want  to  have  the  policeman  see  him,  so  he  stepped  into 
the  driveway  to  watch  the  policeman  and  see  if  he  was  looking 
at  him.  He  saw  that  he  was  not,  and  then  he  went  around 
feeling  of  the  windows;  obtained  a  ladder,  went  out  on  to  the 
street  again  after  he  put  the  ladder  up,  looked  up  and  down  the 
street  again  to  see  if  anybody  was  looking  at  him  or  if  anybody 
was  coming  near.  Then  he  goes  up.  Nobody  is  there.  He  is 
safe.     He  has  the  occupants  of  the  house  at  his  mercy  with  his 
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great  revolver,  and  so  he  goes  in.  This  is  the  house  where  the 
man  offered  him  a  two-dollar-and-a-half  gold  piece,  an  unusual 
coin.  And  this  man  who,  it  is  now  argued,  had  such  an  irresist- 
ible impulse  to  steal  that  he  could  not  control  himself  and  did 
not  know  right  from  wrong  when  he  was  doing  it,  when  he  saw 
that  Mr.  Ripley,  before  handing  him  the  gold  piece,  had  looked 
at  the  date  of  it,  —  knowing  that  Mr.  Ripley  had  the  date,  and 
that  if  he  tried  to  dispose  of  it  or  if  it  was  found  on  his  person 
Mr.  Ripley  could  say,  "That  is  the  two-dollar-and-a-half  gold 
piece  that  I  gave  him,"  handed  it  back  and  said,  "You  take  it, 
I  don't  want  it,"  because  it  would  catch  him;  it  would  be  evi- 
dence against  him  after  Mr.  Ripley  had  fixed  that  date  in  his 
mind.  Do  you  call  that  not  knowing  the  difference  between 
right  and  wrong?  Don't  you  call  that  a  pretty  clever  thought 
to  escape  detection  and  punishment?  Don't  you  call  that  an 
ability  to  resist  this  impulse  that  has  been  argued  to  you  he 
could  not  withstand,  that  when  he  told  his  hand  to  go  out  it 
went  out  and  when  he  told  it  to  come  back  it  would  come  back? 
Ah,  no,  gentlemen;  when  he  knew  the  evidence  was  going  to  be 
damaging  against  him  he  said,  "I  don't  want  your  money,"  and 
didn't   take   it. 

Then  he  went  to  Salem  Street  in  September,  1909.  He  looked 
over  the  block  and  finally  found  a  place  with  no  lights  and  a 
bathroom  window  unlocked.  He  went  around,  changed  his 
clothes  and  put  on  his  mask,  got  into  the  bathroom,  when  a 
woman  came  in.  There  was  no  time  to  hide  and  no  place  to 
hide  in,  so  he  chased  the  woman  to  the  front  door,  covered  her 
with  the  revolver  and  took  $60  away  from  her. 

Then  we  skip  along  to  July  26,  1908,  as  I  have  it,  when  he 
went  to  the  back  window  of  a  place,  being  masked,  and  with 
his  gun  demanded  that  they  hand  over  the  diamonds.  And 
then  March  10,  1909,  saw  the  house,  watched  it,  waited  till 
the  girl  came  out,  having  turned  the  lights  down.  He  said  to 
himself,  in  his  own  language,  "There  is  a  place  that  is  vacant; 
there  is  a  place  I  can  go  in  and  ransack  and  won't  be  caught  at 
it,  because  they  have  gone  out  of  the  house  now  and  there  is 
nobody  there;  I  can  go  in  and  not  be  detected;  I  can  go  in  and 
not  get  caught  and  punished."  And  so  he  went.  Acting  on  an 
impulse  that  made  him  ignorant  of  what  he  was  doing  —  couldn't 
help  it  —  had  no  idea  it  was  right  or  wrong?  Was  ever  such  a 
proposition  put  up  to  twelve  sensible  men  in  any  county  as  that? 

Take  the  Ames  place.  He  saw  the  people  all  out  on  the  p^.rch, 
all  sitting  out  on  the  front  porch,  and  he  said  to  himself,  "This 
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will  be  a  good  time  to  get  in  at  the  back."  So  he  went  up- 
stairs, and  while  he  was  working  he  heard  some  one  coming. 
Did  this  irresistible  impulse  that  he  couldn't  stop  and  didn't 
know  about,  acting  there  as  an  automaton  —  did  that  stop  work- 
ing? Did  that  impulse  act  like  the  thought  of  a  man  that  knew 
what  he  was  doing  and  didn't  want  to  get  caught  at  it,  because 
he  knew  it  was  wrong  and  punishable?  "I  heard  some  one 
coming  and  ran  and  hid  under  the  bed."  That  impulse  was 
irresistible  at  all  times  except  when  somebody  was  going  to  catch 
him  at  it,  and  then  it  stopped.  He  ran  and  hid  under  the  bed.  He 
lay  there.  He  had  gathered  up,  if  you  remember,  all  these  things 
in  Dr.  Ames'  house,  a  lot  of  different  things;  some  were  valuable, 
some  were  not.  Dr.  Ames  seemed  to  think  they  were  a  great 
deal  more  valuable  than  anybody  else  ever  did,  and  perhaps  they 
wrere  to  him.  But  Spencer  waited  there  under  that  bed.  He 
says  he  kept  wondering  all  the  time  whether  they  would  miss 
the  stuff  before  he  got  out.  He  waited  there  until  they  got  to 
sleep,  then  he  went  to  the  drawer  again  and  took  the  pocket- 
book  and  the  rings  that  the  girl  had  taken  off  after  she  came  in 
there.  When  he  got  out  he  looked  up  and  down  the  street,  and 
seeing  nobody  coming  he  took  the  stuff  over  to  his  house,  took 
it  in  the  bathroom  and  opened  it.  Looking  it  over  he  didn't 
think  it  was  of  so  much  value,  and  so  he  went  down  and  hid  it 
under  the  freight  shed,  because  he  thought  it  would  be  identified 
as  Dr.  Ames'  property  which  would  cause  his  detection,  and  if 
he  were  caught  he   would  be  punished. 

Now  the  proposition  you  are  asked  to  swallow  is,  gentlemen, 
that  on  those  occasions  he  didn't  know  right  from  wrong,  and 
he  didn't  know  he  was  going  to  be  punished  in  such  an  event. 

I  won't  take  all  of  your  time  on  this,  but  I  speak  of  these 
occasions  simply  to  recall  to  you  that  in  each  instance  where 
there  was  the  slightest  danger  to  himself,  where  there  was  the 
slightest  occasion  to  think  that  he  might  get  caught,  where  he 
knew  that  the  hands  of  the  law  would  be  clasped  upon  him,  he 
could  stop.  There  was  nothing  irresistible  about  the  impulse 
then;  there  was  no  question  then  but  that  he  knew  right  from 
wrong  and  that  he  would  be  punished,  and  acted  on  that 
knowledge. 

And  finally,  having  committed  some  fourteen  burglaries, 
September  23,  1909,  comes  the  night  when  he  loses  the  locket. 
He  put  the  ladder  against  the  house  of  Mr.  Blair  and  started 
to  ascend  it.  He  saw  the  window  open  on  the  second  story 
above  this  piazza  roof.     Going  up  the  ladder,   when  he  gets  up 
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part  "way,  as  I  recall  it,  a  woman  appears  at  the  window  or 
walks  by  in  the  room,  and  he  starts  to  go  back  down  the  ladder. 
This  impulse  that  was  so  irresistible,  when  he  saw  somebody 
would  discover  him,  stopped  at  once.  Being  outside  he  tried  to 
hide  again,  as  he  always  did  when  he  heard  anybody  coming. 
So  he  started  down  the  ladder,  but  the  ladder  slipped  and  made 
a  noise,  and  a  man  came  around  the  piazza  or  to  the  window, 
and  he  put  both  legs  —  this  impulse  that  had  carried  him  up  the 
ladder  slowly  was  so  irresistible  that  he  rapidly  put  his  legs  — 
around  the  ladder  and  slid  down  to  escape  the  punishment  which 
my  friend  now  says  he  did  not  know  would  follow,  not  knowing 
that  it  was  right  or  wrong  He  slid  down  the  ladder  to  escape 
detection,  and  in  going  down  lost  the  one  piece  of  evidence,  Mr. 
Foreman  and  gentlemen,  that  is  the  most  important  in  this  case. 
If  that  locket  [holding  up  locket]  had  not  been  found  —  open  it 
when  you  get  in  the  jury  room  and  you  will  see  the  pictures 
inside  that  have  been  described  —  if  that  locket  had  not  been 
found  no  one  in  Springfield,  no  one  in  Hampden  County,  no  one 
in  Connecticut  would  ever  have  heard  it  suggested  that  Bertram 
G.  Spencer  was  insane  or  did  not  know  right  from  wrong  or 
could  not  control  himself  to  keep  from  stealing  and  shooting 
people.  I  say,  if  that  locket  had  not  been  found  no  one  would 
have  ever  heard  that  suggestion! 

Xow,  consider  that  man,  the  man  who  wore  that  locket,  who 
in  two  years  had  carried  on  these  burglaries  in  such  rapid  succes- 
sion—  just  follow  these  dates,  gentlemen:  June  24,  1908;  July 
25,  1908;  July  26,  the  next  day,  1908;  July  30,  1908;  September 
27,  1908;  November  30,  1908;  December  24,  1908;  March  10, 
1909;  April  8,  1909;  April  10,  1909;  July  21,  1909;  August  6, 
1909;  September  4,  1909;  September  23,  1909.  When  this 
locket  was  lost  see  how  the  impulse  was  carrying  him  on  — :  see 
the  business  he  was  doing!  Every  week  or  month,  or  even  some 
times  two  days  in  succession,  he  was  going  out  and  doing  these 
things  which  he  now  claims  were  irresistible,  which  he  now  claims 
he  did  not  know  were  wrong,  thought  were  all  right,  thought 
he  could  not  stop,  could  not  help.  And  then  when  that  locket 
was  lost  that  would  point  out  to  the  police  the  man  who  was 
responsible  if  it  were  found,  he  stopped  at  once,  fearing,  as  he 
told  the  officers,  as  he  has  told  in  his  confession,  that  the  locket 
would  be  the  means  of  his  detection  —  knowing,  then,  full  well 
the  difference  between  right  and  wrong,  appreciating  to  the  full 
that  what  he  had  been  doing  was  criminal,  and  prohibited  by 
law,   for  which  he   was  liable  to  punishment,   seeking  to  escape 
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detection  for  all  these  crimes,  because  he  did  understand  it.  If 
that  locket  had  not  been  found  there  would  have  been  no  ques- 
tion ever  raised  about  the  sanity  of  this  young  man.  And  he 
kept  under  cover  for  more  than  six  months  after  this  locket  was 
lost,  fearing  that  somebody  would  find  it. 

Somebody  did  find  it.  That  person  did  not  do  his  duty.  He 
ought  to  have  turned  it  over  to  the  police.  It  was  not  turned 
over  to  the  police,  and  this  defendant  read  the  papers  and  he 
kept  his  eyes  and  ears  open  to  see  if  he  was  going  to  be  charged 
with  all  these  various  burglaries  or  any  of  them,  to  see  if  the 
police  would  come  to  see  him  and  ask  what  happened  at  the 
Rogers  house,  what  about  the  property  at  Dr.  Ames',  how  about 
the  property  he  took  from  the  other  places,  the  $60  and  the 
diamonds  and  all  that.  And  finally,  after  waiting  for  six  months 
and  a  few  days,  he  made  up  his  mind,  as  he  said  in  his  confession, 
that  the  locket  had  not  been  found,  that  he  would  not  be  de- 
tected by  means  of  that.  He  starts  out  again,  and  the  first 
'crime  that  he  commits  after  he  starts  out  is  the  one  that  resulted 
in  the  shooting  of  Martha  Blackstone  over  by  the  sofa  in  that 
library  there  on  the  plan. 

For  six  months,  gentlemen,  he  knew  right  from  wrong.  For 
six  months  he  knew  that  he  would  be  punished  if  he  was  de- 
tected. For  six  months  he  controlled  himself  for  fear  that  that 
locket  was  in  the  hands  of  somebody  who  would  detect  him. 
But  now  he  wants  you  to  say  that  he  went  to  Mrs.  Dow's  that 
night,  not  knowing  right  from  wrong,  not  knowing  that  he  would 
be  punished  if  he  was  caught  for  what  he  did,  but  because  he 
could  not  help  it,  could  not  stop  it.  It  is  for  you  to  say,  gentle- 
men, what  you  think  of  that  story. 

Now  he  says  that  he  stole  because  he  could  not  help  it,  that 
he  shot  because  he  could  not  help  it  and  did  not  know  that  it 
was  wrong.  But  there  was  a  time  right  after  he  was  appre- 
hended when  he  made  a  different  statement,  when  he  stated  to 
the  officers,  when  he  stated  to  the  stenographer  who  took  it 
down  so  that  we  have  his  exact  words,  that  he  stole  because  he 
liked  a  nice  home  and  he  did  not  earn  money  enough  to  buy  the 
nice  things  that  he  wanted.  Now  there  is  a  reasonable  propo- 
sition for  reasonable  men  to  consider  from  a  sane  man.  It 
was  that  love  of  money,  that  desire  to  live  in  a  little  better 
style  than  he  could  afford,  that  was  the  moving  reason  for  this 
young  man's  commission  of  these  larcenies,  —  taking  $60  here 
and  $2  there  when  it  would  not  cause  him  to  be  discovered, 
and  having  his  wife  sell  the  diamond  rings  that  he  had  taken 


CLOSIXG  ARGUMENT   ON  BEHALF   OF   COMMONWEALTH.        901 

from  somebody  else.  That  was  the  reason  he  expressed  when  he 
finally  broke  down  and  told  the  police  all  there  was  about  it. 
"I  liked  nice  things  and  a  nice  home  and  wasn't  earning  money 
enough  to  get  them."  So  this  locket  finally  having  come  to  the 
attention  of  the  police,  after  Miss  Blackstone  was  shot  down  in 
cold  blood  there  at  the  house,  this  man  was  arrested. 

Gentlemen,  I  want  you  to  fix  your  attention  right  there  at 
the  time  the  police  appear  in  Mr.  Handy's  place  of  business 
when  this  man  was  apprehended,  because  he  has  demonstrated, 
in  that  dramatic  way  in  which  he  committed  his  robberies,  his 
burglaries,  his  hold-up,  pulling  down  his  hat  over  his  face, 
putting  the  black  handkerchief  across  his  face  and  above  his 
nose,  so  that  only  about  so  much  of  his  face  was  visible,  that 
he  liked  to  have  things  arranged  in  a  theatrical  manner.  In 
all  that  he  was  an  actor.  He  was  an  actor  when  the  police 
came  in  and  arrested  him;  he  was  an  actor  every  day  of  his 
life  —  working  at  Mr.  Handy's  every  day  for  eight  months, 
serving  there  as  receiving  clerk.  It  has  been  suggested  that 
nobody  thought  he  ever  stole  from  anybody  he  worked  for.  Of 
course  he  didn't  steal  from  anybody  he  worked  for;  he  would 
be  detected  in  a  minute.  If  your  money  in  the  hands  of  a  clerk 
disappears,  Mr.  Foreman,  you  go  to  that  man  and  say,  "Where 
is  it?  You  must  account  for  it."  He  would  not  steal  from  the 
man  he  was  working  for  because  he  would  be  detected,  because 
he  knew  he  would  be  caught  and  punished.  And  so  he  went 
out  and  obtained  these  things  elsewhere,  where  he  thought  he 
would  not  be  caught,  would  not  be  punished. 

What  does  he  do  when  the  police  come  there  at  Mr.  Handy's? 
Is  he  agitated?  Is  he  beyond  control?  Does  he  know  what  he 
is  doing?  "Why,"  he  said,  "is  this  a  joke?"  Perfect  composure! 
"Is  this  a  joke?"  he  says.  "They  charge  me  with  Miss  Black- 
stone's  murder.  What  do  you  think  of  that?"  he  says.  Turn- 
ing to  Mr.  Handy,  "What  do  you  think  of  that?"  "Why,  they 
have  actually  charged  me  with  the  Round  Hill  murder  here  the 
other  night."  Mr.  Handy  says,  "Well,  I  can  tell  where  I  was 
last  Thursday  night.  You  tell  where  you  were  and  it  will  be 
all  right."  "Why,"  he  says,  "I  can  show  that,  all  right.  I  can 
tell  all  about  that."  He  walked  down  the  street  with  perfect 
composure,  showing  no  agitation,  none  of  this  shattered  nerves. 
An  actor!  He  goes  in  to  Captain  Boyle.  "Why,  what  am  I 
charged  with  here,  Captain?"  "You  are  charged  with  the 
murder  of  Martha  Blackstone."  "Well,  this  is  a  serious  mis- 
take.    You  will  find  you  have  made  a  great  mistake.     Nothing 
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to  it."  And  the  Captain  said,  "Well,  tell  us  where  you  were, 
then,"  and  he  gave  a  statement,  which  was  false.  He  had  an 
alibi  all  planned  out.  He  said  he  came  over  and  bought  some 
candy  from  a  place  and  returned  to  his  home.  And  it  was  false! 
Just  follow  along  through  all  of  that,  his  protesting  his  innocence, 
his  maintaining  a  perfect  composure.  Finally,  confronted  with 
the  brooch  and  the  belt,  he  said,  "Why,  I  can  explain  about 
those.  That  belt  is  an  Indian  bead  belt  I  bought  that  in 
Albuquerque,  New  Mexico,  when  I  came  back  from  California." 
And  that  was  false!  The  story  all  planned  out  was  false.  The 
brooch  pin:  "Why,  I  bought  that  on  the  street  from  a  young 
man,  with  a  lot  of  other  jewelry.  I  don't  know  him;  I  never 
saw  him  before."  It  was  a  planned  story;  but  it  was  false,  con- 
trived to  escape  the  punishment  for  the  thing  which  now  they 
say  he  didn't  know  was  wrong.  That  was  Tuesday  morning. 
Tuesday  afternoon  the  Dows  came  down  and  identified  the  belt, 
identified  that  pin.  Tuesday  at  midnight  the  defendant  sent 
for  officer  Flynn,  and  the  officer  went  to  his  cell.  "  Do  you  want 
to  see  me,  Spencer?"  and  he  said,  "Yes."  "Is  it  true,"  he  said, 
"what  that  drunk  has  just  been  telling  me,  that  the  Dows  have 
identified  me  as  the  man  who  shot  Miss  Blackstone  there  in 
their  house?  Is  that  true?"  he  said.  "Is  that  true?"  "Have  I 
been  identified  about  it?"  The  thing  was  getting  pretty  close 
to  home  now,  Mr.  Foreman.  It  isn't  a  question  of  account- 
ing for  dollars,  but  accounting  for  a  human  life.  He  is  in 
that  cell  alone  and  some  drunken  man  there  has  said  that 
he  has  been  identified,  and  he  is  agitated  and  is  alarmed 
and  sends  for  Mr.  Flynn  and  says,  "Is  it  true?"  and  Mr. 
Flynn  says,  "I  am  an  officer  of  the  law.  I  have  a  duty  to 
perform.  I  can't  tell  you  whether  it  is  true  or  not.  I  can't  say 
whether  you  are  identified  or  not,"  and  he  is  left  there  all  that 
night  alone  in  that  cell,  thinking  it  all  over.  And  in  the  morning 
he  sent  for  the  officers  and  said,  "I  want  to  make  a  confession. 
If  you  had  suffered  the  conscience  that  I  suffered  all  last  night 
after  that  drunk  said  I  had  been  identified,  you  couldn't  stand 
it  any  longer,  and  I  cannot,  and  I  want  to  confess  the  whole 
business."  And  he  did  confess  and  he  told  the  officers  and  then 
they  said,  "Are  you  willing  to  put  it  down  in  writing?"  And 
he  said,  "Yes.  I'll  tell  anybody,"  and  you  heard  the  confession. 
And  after  that  was  started  the  first  proposition  that  is  now  sub- 
mitted to  you  as  a  completed  and  formulated  plan;  although 
he  did  this  thing,  although  he  was  present  there  at  the  Dow 
house,   although  he   did   deliberately   shoot   down   Miss   Martha 
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Blackstone  in  cold  blood,  that  he  didn't  know  he  was  doing  it, 
that  he  couldn't  help  it,  that  he  didn't  know  it  was  wrong. 
Now  he  wants  you  twelve  men  to  say  to  your  fellow  citizens 
of  the  county  of  Hampden,  to  the  women  of  the  county  of 
Hampden,  to  your  wives  and  daughters,  that  you  believe  that 
he  didn't  know  that  it  was  wrong  to  shoot  Miss  Blackstone  and 
that  he  couldn't  help  it.  That  is  his  proposition.  That  is  what 
you  must  answer  when  you  return  from  your  deliberations  and 
face  your  fellow  citizens.  I  have  no  fear,  Mr.  Foreman  and 
gentlemen  of  the  jury,  but  that  you  will  answer  it  in  the  way 
the  evidence  requires,  which  is  that  he  did  know  what  he  was 
doing,  that  he  did  know  it  was  wrong,  that  that  was  why  he 
put  on  a  bluff  when  he  was  first  arrested  and  kept  it  up  until, 
in  the  terror  of  his  midnight  cell,  after  he  had  heard  that  he  had 
been  identified,  his  conscience  began  to  work,  his  fears  began  to 
oppress  him,  he  saw  what  was  ahead  of  him  and  couldn't  stand 
it  any  longer.  And  so  he  confessed!  There  it  was,  then, 
exactly  as  it  is  now:  "My  father  struck  me  on  the  head  when 
I  was  nine  years  old  and  that  is  why  I  did  it."  That  is  for  you 
to  say,  Mr.  Foreman  and  gentlemen,  whether  you  think  that 
blow  on  the  head  had  much  to  do  with  it  or  not.  When  a  man 
has  confessed  to  the  facts  of  a  crime  there  is  only  one  defense 
left,  Mr.  Foreman  and  gentlemen,  there  is  only  one  defense  left, 
and  that  is  the  defense  that  is  put  up  in  this  case,  —  insanity; 
that  he  didn't  know  it  was  wrong  and  that  he  didn't  know  he 
did  it;  that  he  couldn't  help  it,  he  couldn't  stop  it.  See  the 
defense  start!  See  it  commence  there  in  the  cell!  That  thought 
about  his  father  punishing  him  when  he  was  nine  years  old.  He 
gets  troublesome.  He  begins  to  have  these  violent  spells,  kicks 
and  hollers  and  chases  up  and  down  the  cell,  and  what  not,  until 
on  the  eighteenth  day  of  May,  1910,  having  been  in  there  about 
six  weeks,  he  gets  into  such  condition,  he  gets  himself  into  such 
a  condition — this  man  who,. I  say,  is  an  actor,  whom  you  have 
seen  here  in  the  court  room  as  an  actor  —  that  they  put  the 
mufflers  on  him  and  sent  for  Dr.  Hooker.  Now,  I  don't  know 
Dr.  Hooker;  never  saw  him  in  my  life  until  yesterday,  but  some 
of  you  gentlemen  from  Springfield  may  know  him.  He  appeared 
To  me  to  be  an  absolutely  honest,  truth-telling  man,  and  a  man, 
moreover,  who  knows  his  business.  He  knew  it  that  day.  That 
was  the  test,  as  to  whether  he  knew  his  business.  He  went  there 
and  felt  this  man's  pulse  and  it  was  normal.  "Oh,"  my  friend 
says,  "you  didn't  prove  what  a  normal  pulse  is,  nor  do  we  know 
what    a   normal    pulse   is.     No    man   who    claims    to    be   greatly 
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agitated  and  excited  will  have  his  pulse  the  same  and  his  heart 
beat  the  same  and  the  same  temperature  as  when  he  is  not  so 
excited."  But  it  was  assumed,  gentlemen,  and  after  looking  him 
over,  Dr.  Hooker  says,  "  Spencer,  you  are  faking.  Now,  if  you 
don't  quit  that  you  will  go  into  the  dungeon  on  bread  and 
water,"  and  the  actor,  looking  up,  said,  "All  right,  Doctor.  I'll 
be  good."  And  from  that  day  to  the  day  he  was  sent  to  Bridge- 
water  there  were  no  more  outbreaks  like  that.  It  is  for  you  to 
say  what  that  means,  gentlemen. 

Then,  of  the  date  of  the  twenty-second  day  of  August,  this 
man  introduced  a  letter  here  addressed  to  "Cousin  Nettie"  out  in 
California.  That  letter,  if  you  will  take  the  trouble  to  read  it, 
you  will  notice,  says,  —  written  by  Spencer  to  his  cousin  out  in 
California,  the  woman  that  gave  such  a  deposition  here  about 
his  awful  condition,  —  says  that  he  knows  that  everything  he 
writes  is  being  read  by  the  jail  officials;  says  everything  she 
writes  to  him  will  be  read  by  the  jail  officials,  and  then  rehearses 
all  the  trouble  that  he  has  ever  had  since  he  was  a  boy  and 
rehearses  his  father's  treatment  of  him,  and  all  that,  and  re- 
hearses how  the  thing  all  happened.  Among  other  things,  he 
says  the  trial  is  then  set  for  September  19,  a  year  ago.  A  plan, 
acting,  an  actor!  Sure  enough,  September  19  came,  the  date 
of  the  trial  came,  the  two  judges  then  required  to  be  here  by 
law  to  carry  on  the  trial  came,  but  the  trial  did  not  take  place. 
Up  to  that  date  the  acting  was  successful.  The  drama  had  been 
well  played,  and  the  defendant  went  down  to  Bridgewater  in- 
stead of  going  before  twelve  other  men  who  might  have  been 
empanelled  on  his  case  at  that  time. 

Now,  when  he  was  arrested,  the  day  after  the  confession  was 
made,  it  is  true  that  Dr.  Houston  saw  him.  My  friend  says  he 
was  sent  there  by  the  district  attorney  because  there  must  have 
been  something  the  matter  with  the  man.  Well,  now,  he  asked 
me  to  answer  this  question:  "Why  have  Houston,  then?"  said 
my  learned  friend.  The  answer  is  plain  and  simple,  and  he 
knows  it  as  well  as  I  do  and  as  well  as  you  do,  Mr.  Foreman 
and  gentlemen.  The  learned  district  attorney  knew,  the  prisoner 
having  confessed  the  crime  and  having  accused  his  father  of 
hitting  him  on  the  head  when  he  was  nine  years  old,  that  the 
defense  was  going  to  be  what  it  is,  and  he  sent  Dr.  Houston,  a 
man  who  is  one  of  your  own  fellow  citizens,  who  lives  right  up 
here  in  the  Connecticut  valley  with  you,  whom  you  probably 
know,  or  with  whom  you  come  in  every-day  contact,  a  man  who, 
for  twenty-two  years,  if  I  remember  right,  has  been  at  the  head 


CLOSING  ARGUMENT   ON  BEHALF   OF   COMMONWEALTH.        905 

of  that  Northampton  institute,  a  learned  and  honorable  man, — 
the  district  attorney  sent  him  so  that  when  this  defense  was  put 
before  twelve  men  as  a  serious  proposition  they  would  be  in- 
formed about  it.  That  was  why  he  sent  for  Dr.  Houston,  and 
that  is  the  answer  I  give  to  my  learned  friend's  inquiry.  And 
Dr.  Houston,  then,  not  being  able  to  make  up  his  mind  fully, 
reported  the  facts;  and  counsel  for  the  defendant  very  properly 
and  with  appropriate  zeal  suggested  that  their  alienists  come, 
and  they  had  the  first  hearing  on  September  19,  1910,  instead 
of  having  the  trial.  I  won't  stop  for  the  testimony  of  the  first 
hearing,  but  will  take  it  up  later.  But  counsel  in  his  argument 
misquoted  absolutely  the  testimony  of  Dr.  Quinby,  the  testi- 
mony concerning  his  then  opinion  and  also  Dr.  Houston's.  The 
sum  and  substance  of  what  they  then  said  was  here  in  the  final 
question  to  Dr.  Houston:  "Whether  or  not, .  Doctor,  in  your 
judgment  he  is  a  fit  and  proper  person  to  be  dealt  with  under 
the  provisions  of  this  act  of  1909,  chapter  504,  section  103,  which 
provides  that  under  certain  circumstances  a  person  may  be  com- 
mitted to  an  insane  asylum  for  observation?"  And  the  answer 
was,  not  that  Spencer  was  insane,  not  that  he  was  not  responsi- 
ble, but  that  the  doctor  thought  that  the  only  proper  method 
of  disposing  of  the  case  was  to  put  the  prisoner  in  Bridgewater, 
the  place  provided  by  law  to  further  study  this  case.  On  cross- 
examination  he  did  say  that  he  didn't  think,  wasn't  sure  at  that 
time,  that  Spencer  was  responsible,  but  in  answer  to  my  cross- 
examination  the  doctor  said  he  meant  he  didn't  think  the  prisoner 
mentally  responsible.  He  didn't  have  in  mind  responsi- 
bility as  the  law  regards  it,  whether  he  knew  right  from  wrong 
or  was  under  an  irresistible  impulse.  So  at  that  time  it  was  the 
fact  that  those  experts,  all  of  them,  were  of  opinion  that  it  was 
right  and  proper  not  to  make  up  a  definite  opinion.  Even  Dr. 
Courtney,  that  able  alienist  that  my  friend  presents  to  you  in 
such  glowing  terms,  with  some  of  which  I  agree,  said  he  wasn't 
able  then  to  make  up  his  opinion.  There  was  something  about 
this  case  from  its  beginning,  although  the  experts  were  called  in, 
that  didn't  strike  home.  It  wasn't  a  typical  case.  While  the 
man  appeared  to  be  deficient  in  learning  somewhat,  although  he 
had  what  they  call  a  mental  defect,  it  wasn't  a  case  that  any 
of  those  experts  could  positively  say  was  a  genuine  case.  There 
was  something  about  it  they  couldn't  solve.  So,  at  the  earnest 
solicitation  of  the  able  counsel  for  the  defense,  they  committed 
him    to    Bridgewater   for   observation. 

Now,  the  answer,  as  I  understand  counsel  for  the  defendant, 
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to  the  fact  that  this  man  is  here  for  trial  is  that  Dr.  Elliott 
initiated  a  conspiracy  against  him  because  he  made  some  com- 
plaints about  the  institution.  My  friend  says  that  you  should 
believe  that  the  reason  this  defendant  is  here  before  you  is 
because  Dr.  Elliott  had  some  grudge  against  him  because  he 
made  some  reports  or  some  complaints  about  the  doctor  while 
he  was  at  Bridgewater.  That  seems  to  me  most  shallow.  It 
seems  to  show  absolute  weakness  in  the  defendant's  argument 
when  he  is  driven  to  the  point  of  accusing  Dr.  Elliott,  who  is 
not  now  connected  with  the  institution,  who  has  removed  to 
private  practice,  of  a  plot,  of  a  conspiracy  against  the  life  of  this 
defendant,  because  he  wrote  some  reports  about  the  institution 
that  were  not  true. 

My  friend  takes  these  reports  of  Dr.  Elliott's  and  says  that 
all  but  the  last  -set  forth  that  the  defendant  was  insane,  —  in 
substance  he  said  that,  —  and  that  the  last  one  says  he  was  not 
insane;  and  that  the  last  one  so  declares  because  he  had  a 
grudge  against  the  prisoner  for  writing  something  about  the 
institution. 

Well,  such  is  always  the  reason  given  when  there  is  no  other 
ground  that  can  be  established.  When  there  is  no  other  reason 
left  they  say  that  Dr.  Elliott  had  a  grudge  against  him. 

A  man  came  here  by  the  name  of  Bell.  He  was  brought  here 
from  the  Charlestown  State  Prison.  You  saw  him.  He  is  there 
for  a  long  term  of  years,  seven  to  ten  years,  I  think  he  said,  — 
a  man  about  the  defendant's  own  age.  I  have  nothing  to  say 
in  praise  of  him  or  against  him.  I  want  to  leave  him  in  your 
hands  just  exactly  as  he  left  himself.  I  never  saw  him  before 
or  talked  with  him.  The  district  attorney  never  talked  with 
him  except  after  he  came  up  here,  for  a  moment  or  two  before 
he  went  on  the  stand,  in  that  room.  Bell  said  that  he  was 
intimate  with  this  defendant,  that  he  was  attracted  to  him  by 
his  musical  ability,  and  they  got  chummy,  as  they  are  apt  to  do 
in  those  institutions.  And  one  day  Bell  said,  "Why,  Spencer, 
the  way  you  draw  here,  and  the  skill  you  show  in  your  artistry, 
and  the  ability  you  have  in  music,  don't  look  very  insane  or 
crazy."  Then  Spencer  told  him  it  was  easy  enough  to  fool  these 
men,  these  experts,  and  he  showed  Bell  how  he  snapped  his  eyes, 
and  how  he  shook  his  head.  You  saw  him  illustrate  it  on  the 
stand. 

I  submit  to  you,  Mr.  Foreman  and  gentlemen,  if  you  recall 
how  this  prisoner  acted  the  first  few  days  of  this  trial,  with 
regard  to  his  head  and  with  regard  to  his  eyes,  at  a  time  when 
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Mr.  Bell  was  not  within  100  miles  of  here,  when  he  couldn't 
know  how  the  prisoner  was  performing,  when  Bell  couldn't  know 
how  he  was  snapping  his  eyes,  and  going  through  those  nervous 
motions  with  his  head  that  you  have  seen  here  day  after  day, 
morning  and  night,  during  the  early  part  of  the  trial,  until  he 
grew  tired  of  doing  it  —  that  the  witness  Bell  described  to  you 
precisely  what  the  prisoner  was  doing.  Bell  was  brought  in  here, 
he  hadn't  heard  a  word  about  the  defendant's  actions  before  his 
arrival  in  company  with  an  officer  who  brought  him  from 
Charlestown,  who  walked  him  right  out  after  he  finished  testify- 
ing. If  he  was  not  telling  the  truth  the  ability  of  the  learned 
counsel  did  not  shake  him  in  a  single  syllable,  nor  his  testimony 
in  a  single  particular.  You  remember  that  the  counsel  said  to 
him,  "I  suppose  you  are  doing  this  from  a  high  sense  of  public 
duty?"  The  witness  replied,  "No,  I  don't  do  it  because  of  that; 
I  have  been  a  criminal.  I  have  no  sense  of  public  duty."  He 
was  asked  why  he  had  come  forward,  and  told  this  story.  He 
said,  "As  bad  as  I  am,  the  cold-blooded  way  that  this  defendant 
spoke  of  this  killing,  when  I  said  to  him,  '  Couldn't  you  make  your 
getaway  without  killing  her?  Couldn't  you  have  knocked  her 
senseless?'"- — the  cold-blooded  remark  of  the  prisoner,  "Yes, 
but  dead  people  tell  no  tales,"  was  what  stirred  this  man,  stirred 
him  up  to  refer  the  matter  to  Dr.  Elliott  when  he  found  the 
case  was  coming  to  trial.  Bell  thought  that  it  was  something 
that  the  Doctor  ought  to  know  when  this  prisoner  here  was  try- 
ing to  persuade  you  twelve  good  men  of  Hampden  County  to 
let  him  go  because  he  was  not  sound  in  mind.  It  was  the 
difference  between  right  and  wrong,  and  Bell  thought  you  ought 
to  know  the  real  circumstances.  So  now  you  have  had  them 
given  to  you ! 

My  friend  says,  "Oh,  he  is  trying  to  get  a  reprieve."  No 
such  a  thing  at  all!  A  message  was  sent  to  Charlestown,  a 
habeas  corpus  writ,  to  bring  this  man  here.  I  do  not  attempt 
to  bolster  up  his  testimony  with  any  suggestion  or  argument  as 
to  himself.  You  will  remember  what  happened  yesterday  morn- 
ing when  Dr.  Hooker  testified  also  that  this  defendant  was  faking, 
—  you  heard  the  outcries  and  the  demonstration,  —  you  saw  the 
acting  of  the  defendant.  But  when  Bell  stood  up  and  in  detail 
told  the  conversation  that  he  had  with  Spencer,  the  prisoner  was 
absolutely  silent.  Wasn't  Bell  telling  the  truth?  Didn't  you 
see  him  on  the  stand  there  look  everybody  in  the  eye,  and  look 
the  prisoner  squarely  in  the  face?  Silence  on  his  part,  —  abso- 
lute silence! 
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Counsel  lays  stress  upon  the  earlier  reports  sent  from  Bridge- 
water.  In  November  Dr.  Elliott  begins  to  speak  about  de- 
lusions and  things,  —  November  16,  he  mentions  delusions  and 
irresistible  impulses  and  all  those  things.  That  is  exactly  the 
time  when  Bell  declares,  just  before  Thanksgiving,  that  this  talk 
was  had  between  them,  when  Spencer  was  telling  the  various 
things  that  he  did,  that  he  was  able  to  fool  the  experts,  that  he 
made  up  those  stories  about  the  institution,  so  that  the  doctor 
knowing  that  they  were  false  would  say  that  they  were  delusions. 
Those  reports  absolutely  corroborate  what  the  witness  Bell  says, 
because  my  friend  even  says  that  Bell  didn't  know  the  contents 
of  those  reports.  That  was  the  very  time  when  Dr.  Elliott 
thought  this  man  had  delusions,  that  he  was  an  imbecile,  and 
was  completely  fooled  by  him. 

By  and  by  it  begins  to  be  apparent.  Dr.  Briggs  goes  down 
there  in  December,  —  that  wonderful  expert,  the  only  man  of 
the  entire  eight  who  was  willing  to  make  up  his  mind  on  the 
first  visit,  who  said  right  off,  "He  is  insane."  He  goes  down 
there  in  December.  That  is  the  time  when  all  this  business  was 
going  on;  that  is  the  time  when  Bell  says  it  was  going  on,  when 
Spencer  told  him  what  he  was  going  to  do. 

By  and  by  there  came  the  nice  spring  days.  The  prisoner 
thought  everybody  was  fooled,  that  the  doctor  believed  he  had 
delusions.  The  chief  justice  of  the  Superior  Court  was  getting 
these  reports  about  him,  and  the  prisoner  had  about  made  up 
his  mind  there  was  going  to  be  no  trial;  that  Bertram  G.  Spencer 
would  not  be  tried  for  murder.  So  he  went  out  into  the  spring- 
time, into  the  garden  where  the  flowers  were  springing  up,  and 
spent  his  time  in  the  playgrounds,  devoting  a  good  deal  of  it 
to  playing  baseball.  He  played  some  football  also  during  the 
winter,  and  had  a  pretty  good  time.  He  enjoyed  the  singing 
and  playing  baseball.  He  had  his  own  way  in  Springfield  for 
two  years,  going  into  your  house  and  mine,  and  anybody's  else 
that  he  wanted  to,  scaring  women  and  children  almost  to  death, 
taking  jewels  and  valuables.  Then  he  was  having  his  own  way 
afterwards  during  his  confinement,  and  so  will  continue  in  the 
future  unless  you  gentlemen  perform  the  duty  that  is  imposed 
upon  you. 

So  we  come  along  to  April.  April  17,  Dr.  Elliott  says,  "Re- 
cently I  have  not  observed  anything  that  would  lead  me  to 
believe  he  is  suffering  from  any  acute  mental  aberration."  He 
had  stopped  this  acting  business  which  he  carried  on  when  the 
doctor   thought   he   had   delusions    and    hallucinations,    and    the 
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doctor  says,  "I  don't  believe  he  has  any  mental  aberration." 
That  is   on  April   17,   1911. 

May  17  Dr.  Elliott  says  in  his  report,  "I  am  unable  at  this 
time  to  add  anything  of  importance  to  my  former  reports. 
Spencer  takes  what  may  be  considered  for  him  a  normal  interest 
in  life."  My  friend  declares  that  he  said  the  same  in  January. 
The  doctor  thought  by  reason  of  his  acting  then  that  the  prisoner 
had  delusions,  just  as  Bell  told  you.  This  was  before  he  had 
stopped  his  acting.  In  April  those  were  not  discernible.  He 
says,  "He  plays  ball  and  other  games,  sings,  talks  and  laughs  in 
a  natural  way,  and  is  not  abnormally  depressed  or  excited. 
There  has  been  no  mental  deterioration  noted  since  coming  here." 

All  doctors  agree  that  if  this  man  was  in  this  unsound  state, 
it  was  a  progressive  condition  and  would  go  on,  and  if  it  was 
irresistible,  a  thing  that  possessed  him,  he  couldn't  stop  it;  he 
couldn't  stop  it  in  May  any  more  than  he  could  in  November. 
The  doctor  says,  "  There  is  no  evidence  of  any  mental  aberration 
noted  since  coming  here." 

Dr.  Elliott  is  beginning  to  wake  up.  "No  evidence  of  de- 
lusions or  hallucinations  which  modify  his  actions."  That  is  in 
May.  Now,  in  June  he  says  that  "Spencer  was  in  splendid 
physical  condition,  eats  and  sleeps  well,  does  some  little  work 
in  our  garden,  and  enters  with  zest  into  the  amusements  and 
sports  of  the  hospital."  The  prisoner  wants  you  to  send  him 
back  there  to  Bridgewater  to  enter  with  zest  into  playing  base- 
ball and  football.  "  He  has  not  at  any  time  manifested  delusions 
or  hallucinations,  and  under  the  ordinary  precaution  and  restraint 
of  hospital  life  has  not  shown  suicidal  or  homicidal  tendencies." 

That  is  June  19.  "And  during  the  nine  months  he  has  been 
under  observation  I  have  not  been  able  to  find  evidence  that  his 
crime  was  the  result  of  an  acute  mental  aberration."  "Acute" 
means  something  that  seized  him  at  the  time,  suddenly.  "But 
it  is  still  my  opinion  that  there  exists  in  this  man  a  defective 
mental  state  which  dates  from  birth  or  early  childhood,  and 
manifests  itself  in  a  weakness  of  the  moral  rather  than  the  intel- 
lectual sphere,  and  is  associated  with  strong  criminal  tendencies." 

After  that  June  19  report  was  sent  to  the  chief  justice  you 
know,  gentlemen,  from  the  evidence,  what  happened,  or  you 
can  infer  exactly  what  took  place.  That  report  said  practically 
that  the  man  was  all  right  and  just  as  right  as  he  ever  will  be. 
After  that  there  came  the  conference  of  the  authorities,  —  a  con- 
ference between  the  Attorney-General  and  Dr.  Elliott  and  the 
district  attorney,  to  see  whether  this  man,  who  was  entering  with 
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zest  into  the  affairs  of  life,  who  didn't  have  hallucinations  and 
delusions,  who  could  enter  into  football  and  baseball  games,  could 
be  brought  back  here  to  answer  to  the  crime  which  he  committed 
in  March,  1910,  which  shocked  not  only  everybody  in  Hampden 
County,  but  everybody  throughout  the  entire  Commonwealth. 

Referring  to  July  17,  my  friend  says  he  thinks  it  was  rather 
strange  that  Dr.  Elliott  should  make  the  report  that  he  did. 
This  was  the  last  report,  this  was  a  summary  of  his  entire 
observation  of  the  defendant.  He  makes  a  general  report  on 
the  whole  case  before  he  advised  that  the  defendant  should  go 
back  to  jail.  He  says:  "In  our  interviews  with  the  man  from 
time  to  time  he  has  never  shown  evidence  of  delusions  or  hal- 
lucinations, and  has  never  intimated  the  existence  of  irresistible 
impulses  to  injure  any  one  except  at  such  times  as  his  actions 
were  dominated  by  anger.  In  considering  our  record  of  this 
case,  which  includes  his  previous  history  as  given  by  himself  and 
members  of  his  family,  I  do  not  find  that  at  any  time  in  his  life 
was  he  in  mental  conflict  with  the  desire  to  do  wrong."  That 
means  that  he  always  tried  to  have  everything  his  own  way. 
This  is  the  first  time  in  his  life  when  anybody  had  been  able  to 
say  to  him,  "You  have  got  to  do  what  the  law  says.  You  are 
no  longer  a  law  and  power  to  yourself."  He  had  grown  into 
the  habit  of  having  his  own  way.  That  is  why  he  became  angry 
when  anybody  crossed  him.  That  is  the  way  he  acts  here  in 
the  court  room,  when  he  hears  a  damaging  piece  of  evidence 
going  in  against  him.  It  is  not  because  he  has  any  acute  aberra- 
tion at  that  moment.  You  have  observed,  perhaps,  how  close 
every  outbreak  has  been  to  a  vital  point  in  his  case.  He  is  an 
intelligent,  keen  and  observant  actor. 

So  the  doctor  reported  in  a  general  summary  that  he  could 
come  back  here  for  trial.  And  here  he  is.  He  didn't  have  a 
violent  outbreak  during  any  of  the  time  while  he  was  in  Bridge- 
water.  But  he  gets  back  here  to  the  jail,  and  the  time  of  the 
trial   approaches. 

Mr.  Wade  testified  yesterday  and  Mr.  Landers  the  other  day, 
to  one  of  his  performances.  He  was  returned  to  the  jail  July  31, 
and  September  15,  getting  ready  for  trial,  he  had  one  of  these 
fits  of  running  up  and  down  the  cell,  and  smashing  everything 
in  sight,  and  they  didn't  know  what  he  was  doing;  they  couldn't 
tell  what  he  was  up  to  at  the  time;  but,  observe,  he  didn't 
smash  a  single  thing  that  he  cared  for.  His  cuspidor  he  smashed 
and  the  stool  that  he  sat  on,  but  he  didn't  touch  the  table  that 
his  pictures   and  artist  materials  were  on. 
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It  may  be  —  you  know  the  size  of  these  cells,  you  know  the 
room,  you  know  what  a  man  will  do  in  a  frenzy  —  it  may  be 
that  it  was  accidental  that  he  happened  to  pass  those  by,  or  it 
may  be  that  again  he  was  demonstrating  his  ability  as  an  actor. 

October  24,  nearer  and  nearer  the  trial  was  approaching; 
nearer  and  nearer  was  coming  the  time  when  you  gentlemen 
were  to  pass  upon  his  case,  and  so  another  frenzy  occurred. 
He  was  found  pounding  the  bed,  pounding  the  mattresses  as 
hard  as  he  could  pound  them  and  pounding  the  iron  as  easy  as 
he  could  pound  it.  It  may  be  it  was  irresistible,  it  may  be  he 
didn't  know  what  he  was  doing,  but  some  determination  of  the 
mind  kept  him  from  hitting  the  hard  part  of  tli£  bed  as  strongly 
as  he  did  the  soft  part  of  it.  And  there  is  no  evidence  that  the 
hand  was  hurt. 

Mr.   Stapleton.     I  don't  recall  that  testimony. 

Mr.  Swift.  Absolutely"  the  testimony,  sir,  and  the  inference 
that   may   be  properly  drawn  from  it. 

Then  Dr.  Briggs  went  to  see  him  November  3;  Dr.  Briggs, 
who  had  made  up  his  mind  on  his  first  investigation  and  an  hour's 
talk  that  the  man  was  insane.  It  didn't  take  him  any  time  at 
all  to  do  it,  although  the  other  able  alienists  in  the  case  say  that 
they  couldn't  pass  on  it,  it  wasn't  clear  to  them,  they  wanted 
several  interviews,  they  wanted  further  observation,  they  wanted 
to  watch  the  man.  But  Dr.  Briggs  went  down  to  Bridgewater 
mbei  20  and  made  up  his  mind  then,  that  the  man  was 
insane,  and  then  on  one  story  —  and  on  November  3  went  up 
here  to  the  jail  when  the  time  of  the  trial  was  approaching,  and 
he  declared  that  what  the  defendant  then  told  him  convinced 
him  even  more  than  the  other  time  that  he  didn't  know  on  the 
night  of  the  crime  what  he  was  doing.  And  I  asked  him  to 
repeat  it  so  that  I  could  get  it.  I  said  to  him,  if  you  remember, 
Dor-tor,  it  would  be  interesting  to  me  to  see  how  your  mind 
works  in  arriving  at  these  conclusions."  And  he  then  told  a 
new  story  that  the  defendant  told  him  —  a  new  story  entirely. 
Why,  he  said  that  the  defendant  then  told  him  that  the  reason 
that  he  was  subject  to  these  fits  was,  or  one  of  the  instances  was, 
that  he  found  himself  twice  at  the  throat  of  his  child  and  was 
torn  away  by  his  wife;  that  the  devil  tempted  him;  he  said  he 
walked  up  and  down  the  street  fighting  the  devil.  And  when  I 
said  to  him,  "Would  it  make  any  difference  to  you,  Doctor,  if 
;.on  considered  the  fact  that  he  thought  the  locket  would  catch 
him  if  he  did  it  and  that  he  didn't  go  to  the  Dows'  house  until 
;iftf-r   he   thought   the  locket   hadn't  been  found   and   he   wasn't 
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afraid  of  it  any  more?"  And  Dr.  Briggs  said  it  wouldn't  make 
any  difference  to  him  at  all.     That  is  the  worth  of  his  opinion. 

But  there  is  another  consideration  that  comes  in  there,  gentle- 
men. The  defendant  told  him  that  he  had  been  at  the  throat 
of  his  child,  and  that  his  wife  had  twice  pulled  him  away  from 
it.  It  does  not  appear  that  Dr.  Briggs  inquired  of  the  wife;  it 
does  not  appear  that  it  was  true.  The  one  witness  in  the  world 
who  could  tell  you  men  more  about  this  defendant  than  any 
other  living  person,  —  more  than  the  mother,  more  than  the 
sister,  —  the  one  who  ate  with  him  and  slept  with  him  and  lived 
with  him  day  and  night  from  the  time  that  he  was  married, 
some  two  years  ago,  until  the  present  time,  —  the  wife  of  this 
man,  although  in  court  every  day,  ministering  tenderly  to  the 
prisoner  as  she  ought  to  do,  —  and  I  praise  her  for  it  and  I  re- 
spect her  for  it,  the  loyalty  she  has  shown  as  far  as  she  could 
stand  by  him,  —  did  not  take  the  stand  and  could  not  take  the 
stand  and  say  that  the  man  she  had  lived  with  and  slept  with 
for  two  years  was  not  of  sound  mind. 

There  is  nothing  in  this  case  that  speaks  to  me  so  loudly, 
gentlemen,  as  the  fact  that  that  loving,  devoted  woman  could 
not  come  up  here  and  take  the  stand  and  say  that  that  man  was 
anything  but  an  actor  in  this  case.  She  didn't  need  to  fear 
cross-examination.  You  saw  the  tender,  kindly  way  in  which 
the  district  attorney  had  inquired  of  the  mother  and  the  sister 
and  the  father.  But  it  was  because  she  could  not;  she  did  not 
have  the  evidence;  the  evidence  was  not  there.  Quick-tempered 
he  may  be,  get  mad  quickly  he  may,  get  mad  quicker  than  some 
other  people,  perhaps,  at  less  excitable  things;  but  that  he  was 
not  of  sound  mind,  that  he  did  not  know  what  he  was  doing, 
that  he  could  not  go  out  to  work  and  return  at  night  and  go  out 
in  the  evening  and  take  these  things  and  come  back  and  know 
what  he  was  doing,  and  not  know  right  from  wrong  —  the  one 
who  knows,  the  one  who  could  settle  all,  the  one  whom  you 
would  believe,  the  one  who  you  believe  did  know,  did  not  and 
could  not  testify  for  him.  She  has  done  all  she  could  for  him 
in  the  trial;  I  hope  he  appreciates  it;  she  could  not  do  more. 
It  is  not  there;    it  was  not  there. 

And  so  when  Dr.  Briggs  says  he  founded  his  opinion  on  what 
this  prisoner  said,  and  the  wife  is  not  called  to  sustain  it,  it  is  a 
foolish  story.  He  told  the  officers  when  he  first  confessed,  when 
he  first  broke  down  under  the  load  of  conscience,  that  he  stole 
because  he  liked  nice  things  and  he  didn't  have  money  enough 
to   buy   them.     A  week   before   the   trial,   when   he   was   getting 
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ready  to  have  the  testimony  come  before  you  gentlemen,  he  told 
Dr.  Briggs  that  the  devil  chased  him  up  and  down  the  streets 
and  that  he  was  leaping  at  the  throat  of  his  child. 

I  want  to  say  a  word  or  two  about  the  experts.  Oh,  yes, 
there  are  in  the  jail  some  other  things.  He  would  not  talk  to 
Dr.  Quinby  —  this  man  who  did  not  know  what  he  was  doing  — 
would  not  talk  to  Dr.  Quinby  until  he  had  got  his  counsel's 
permission.  And  when  his  own  counsel  came  to  call  on  him  the 
officers  had  no  trouble  in  leaving  him,  —  leaving  him  alone  in  a 
great  big  room,  and  counsel  talking  intelligently  with  him,  every- 
thing all  right. 

The  defendant  is  what  the  physicians  call,  —  a  mental  defec- 
tive, a  defective  mentality.  He  could  not  pass  any  school;  he  was 
backward  in  his  studies,  as  Dr.  Houston  called  it.  Perhaps  that 
expresses  it  best  in  our  ordinary  understanding.  Eight  out  of 
the  nine  doctors  said  he  was  a  mental  defective.  Dr.  Lane  said 
he  preferred  the  term  high-grade  imbecile,  and  counsel,  knowing 
the  feeling  that  most  of  us  have  in  our  minds  in  common  par- 
lance, used  that  term,  harped  on  it,  drilled  it  into  your  mind. 
But  all  the  doctors  agree  exactly  as  to  what  that  means.  It 
means  anything  —  any  lack  of  mental  development  under  the 
highest,  so  that  you  can  hardly  tell  it,  down  to  the  lowest 
elements  where  it  comes  into  idiocy.  And  this  prisoner,  on  the 
statement  of  his  own  physician,  Dr.  Lane,  is  a  high-grade  im- 
becile, just  under  the  normal.  If  he  had  a  little  more  education 
he  would  be  just  the  same  as  you  and  I  except  for  a  quick  tem- 
per. But  he  had  not  been  able  to  acquire  some  of  these  studies 
since  he  was  fourteen  years  of  age. 

I  want  you  to  carry  with  you,  —  and  I  want  to  be  so  careful 
that  I  am  going  to  call  your  attention  to  the  statement  in  the 
records  of  the  precise  answers  that  these  men  gave,  so  that  you 
will  have  exactly  their  opinions,  so  that  you  will  not  be  misled 
by  any  words  of  mine,  because  it  is  my  duty,  Mr.  Foreman  and 
gentlemen,  and  I  am  seeking  to  do  it  as  well  as  I  may,  feeble 
though  the  attempt  is,  to  lead  your  minds  solely  to  the  truth, 
and  to  call  your  attention  strictly  to  the  exact  evidence.  Now 
you  may  not  take  any  stock  in  experts  at  all.  I  don't  know 
whether  you  do  or  not.  You  have  a  right,  if  you  see  fit,  to 
throw  them  out  entirely.  You  may  say  they  don't  know  any 
ii i orf  about  it  than  we  do;  all  this  quibble  and  quabble  about 
what  is  insanity  and  what  is  this  and  what  is  that.  As  I  said 
to  I>r.  Hon -ton,  "There  is  a  good  deal  of  tweedledee  and  tweedle- 
dum   business    about    this    insanity,    isn't    there?"    and    he    said, 
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"For  defining  purposes  that  is  true."  But  I  want  to  call  your 
attention  to  the  fact  on  the  question  of  fairness  and  candor,  that 
the  three  physicians  for  the  defense  were  asked  the  precise  ques- 
tion, whether  or  not  he  was  insane,  and  they  said  yes,  and  left 
it  there.  But  when  I  asked  them,  "What  do  you  mean  by  in- 
sanity? Define  the  word  that  you  have  used,"  there  wasn't  one 
of  those  three  men  that  would  attempt  it.  The  experts  that 
were  produced  by  the  Commonwealth  did  not  attempt  to  say 
the  man  was  insane.  They  gave  the  definition  of  mental  de- 
fective, and  they  classified  it  for  you,  and  finally  when  I  got 
Dr.  Lane  and  Dr.  Briggs  right  down  to  hard  pan  they  agreed 
that  when  they  used  the  word  "insane,"  all  they  meant  was  that 
he  was  a  little  defective  mentally,  that  he  was  a  mental  defective; 
and  Dr.  Lane  said  he  was  a  high-grade  imbecile,  which,  he  said, 
meant  the  same  thing  as  mental  defective,  only  while  some  people 
like  to  use  the  term  mental  defective,  he  preferred  to  use  the  term 
high-grade  imbecile. 

I  am  going  to  turn  to  volume  VII.,  page  856,  and  read  you 
the  precise  language  so  that  you  will  know  I  am  telling  you 
absolutely  just  what  he  said. 

What  do  you  say  [this  is  by  his  own  counsel,  these  questions]  —  What 
do  you  say  as  to  whether  or  not  the  defendant  was  then  [referring  to  the 
time  of  the  shooting  of  Miss  Blackstone]  under  the  influence  of  one  of 
his  violent  outbreaks  of  anger  or  temper?  A.  I  can't  say;  there  is  not 
sufficient  evidence. 

That  is  not  "insane"  there;  simply  whether  he  was  under  the 
influence  of  a  violent  temper;  and  his  own  doctor  says,  "I 
can't  say." 

I  now  read  in  the  middle  of  page  856  this  question  by  Mr. 
Stapleton:  — 

Take  into  consideration,  Doctor,  the  statements  in  the  defendant's 
confession,  and  assuming  them  to  be  true,  what  do  you  say  as  to  whether 
or  not  in  his  entering  houses  and  stealing  he  was  acting  under  an  uncon- 
trollable impulse? 

Now,  at  the  top  of  page  856:  — 

A.  I  didn't  get  the  impression  from  the  confession  that  his  impulses 
were  uncontrollable. 

And  no  other  living  man  with  common  sense  would  get  that 
impression. 
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And  I  turn  further  to  pages  863  and  864,  Dr.  Houston  again. 
This  is  the  man  put  on  by  the  defendant,  the  first  expert  called 
by  the  defendant's  counsel:  — 

Doctor,  taking  into  consideration  the  life  history  of  this  defendant 
and  his  heredity  and  his  environment  and  bringing-up  and  his  outbreaks 
as  testified  to,  what  do  you  say  as  to  his  ability  to  distinguish  between 
right  and  wrong?  — 

combining  the  two   questions  on  that  page. 
A.  I  think  he  had  the  ability  to  distinguish  right  from  wrong. 

And  so  do  you,  and  so  does  every  other  sensible  man  that  has 
followed  this  case.     That  is  Dr.  Houston. 

I  am  going  to  leave  Dr.  Elliott  out  of  that.  He  has  been 
covered  with  reference  to  his  reports,  and  you  heard  his  tes- 
timony. 

I  am  going  to  take  Dr.  Lane  now  and  turn  to  volume  IX. 
at  the  bottom  of  page  1044  and  the  top  of  page  1045,  where  I 
asked  the  doctor  this:  — 

Q.  Then,  as  I  get  it,  Doctor,  you  want  to  leave  it,  that  if  a  man  in  the 
condition  assumed  by  me,  who  fears  capture  if  these  women  scream,  and 
shoots  to  escape  capture,  might  not  be  acting  under  a  control?  A.  He 
would  be  under  impulse  —  that  might  be  and  still  be  under  imperfect 
control. 

Q.  And  he  might  be  under  perfect  control,  might  he  not,  Doctor, 
under  those  circumstances?    A.  It  might  be;  it  might  be;  yes,  sir. 

And  that  is   where   I   ended  his  examination. 

Then  my  friend  inquired  of  him,  not  being  satisfied  with  that 
situation  — that  was  fatal;  if  it  might  be  as  well  under  control 
as  not  under  control,  that  was  fatal — that  had  not  proved  the 
defense;    and  so  he  asked  him,  on  page  1050:  — 

Doctor,  just  one  question.  What  do  3rou  say  as  to  whether  the  impulse 
to  shoot  — 

"Impulse  to  shoot;"  that  is  the  thing  he  is  being  tried  for  now; 
he  is  not  being  tried  for  the  burglary.  It  is  not  so  important 
whether  he  could  help  stealing  or  not,  except  as  bearing  on  this 
question. 

What  do  you  say  as  to  whether  the  impulse  to  shoot  was  irresistible? 
A.  Well,  assuming  a  state  of  mind  of  very  great  excitement,  the  inference 
that  he  could  not  control  it,  I  would  not  call  it  an  irresistible  impulse 
in  that  sense  of  the  word. 
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Dr.  Lane  says:  "I  would  not  call  it  an  irresistible  impulse  in 
that  sense  of  the  word."     And  then  my  friend  says:  — 

Q.  How  would  you  designate  it,  Doctor?  A.  As  a  reflex,  under  great 
excitement;  as  the  act  of  an  excited  person. 

Not  an  insane  person,  not  a  person  who  didn't  know  right  from 
wrong,  not  an  irresistible  impulse;  "as  the  act  of  an  excited 
person." 

Now  listen  to  the  next  question,  gentlemen,  and  remember 
it.     My  friend   says:  — 

Q.  Of  a  sane  man  or  an  insane  man?  A.  Either. 

"Either."  He  does  not  have  to  be  insane  to  go  through  that 
performance,  by  his  own  doctor's  testimony. 

Dr.  Courtney  is  brought  here.  He  is  the  man  that  I  dis- 
covered had  made  up  the  question  that  he  wanted  to  have  the 
lawyer  ask  him.  "You  ask  me  just  this  question  and  I  will  give 
you  just  this  answer."  You  know  how  he  hesitated.  I  said,  "You 
made  that  question  up?"  and  he  said,  "No,  I  didn't."  "You 
assisted  in  it?"  And  he  hemmed  and  hawed  and  finally  said, 
"Well,  yes;  yes,  I  did.  I  went  over  it;  I  knew  I  was  going  to 
say  yes  here  and  no  there."  And  I  said,  "  That  is  the  way 
some  of  your  experts  do  get  up  your  cases,  isn't  it?"  and  he 
said,  "Yes,  sir." 

Well,  if  you  take  any  stock  in  it  all  just  turn  over  to  page 
1060  and  see  what  else  appeared.  He  said  he  could  not  make 
up  his  mind  at  first,  but  he  had  made  up  his  mind,  before  coming 
to  the  court,  as  far  as  he  wanted  to  —  as  far  as  he  could  —  and 
he  had  told  the  counsel  that  he  would  be  willing  to  testify  that 
the  man  was  unsound  mentally.  And  you  know  I  asked  him  — 
tried  to  get  him  to  say  the  things  that  he  took  into  considera- 
tion, and  he  couldn't  give  but  one  or  two  —  two  or  three.  And 
I  said  finally:  — 

Q.  You  didn't  make  a  note  of  those  which  would  be  unfavorable  to 
your  contention;  is  that  it? 

And  he  said:  — 

A.  I  wouldn't  say  that.    I  am  ready  to  pass  upon  them. 

I   said:  — 

Q.  I  want  to  get  what  you  have  already  passed  upon  in  reference  to 
your  opinion  — 
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not  what  you  are  ready  to  do  now,  but  what  have  you  con- 
sidered?    And  he  said:  — 

I  took  the  things  — 

Just  listen  to  this  expert  that  my  friend  holds  out  to  you  as  a 
man  on  whom  you  should  say  that  this  man  is  to  go  back  to 
Bridgewater  to  play  baseball :  — 

I  took  the  things  which  seemed  to  me  to  be  most  like  what  I  consid- 
ered uncontrollable  impulses. 

Of  all  the  evidence  that  was  put  in  he  picked  out  the  two  or 
three  things  that  would  sustain  him  in  making  up  —  framing 
up  —  this  question  in  advance,  'so  that  if  the  lawyer  asked  him 
about  those  things  he  could  say  yes  or  no.  It  is  for  you  to  say 
how  much  you  think  of  Dr.  Courtney. 

Dr.  Briggs  —  well,  I  am  not  going  to  waste  any  more  time 
with  Dr.  Briggs.  You  saw  us  spar  back  and  forth;  you  saw 
how  hard  it  was  for  me  to  get  any  answer  from  him.  You 
heard  him  say  that  he  believed  this  defendant  absolutely  when 
he  told  him  the  first  story,  which  I  say  and  which  you  will  find 
was  different  from  the  one  told  in  the  confession.  But  I  ended 
up  by  saying,  "Doctor,  would  anything  change  your  opinion? 
Is  there  anything  in  the  world  that  would  change  your  opinion 
about  this  man?"  and  he  said,  "Yes."  And  I  said,  "What!  a 
man  that  will  believe  the  twaddle  that  you  have  believed  — 
what  would  change  your  opinion?"  He  said,  "Anything  that 
would  show  to  me  that  what  the  defendant  said  was  false." 
And  he  had  not  even  inquired  of  the  wife,  although  he  sat  here 
and   had   every  opportunity. 

Another  thing  he  told  me  was,  —  I  said,  "You  knew  what 
that  question  was  going  to  be?"  and  he  said,  "No,  I  didn't." 
I  said,  "You  have  talked  it  over?"  and  he  said,  "No,  I  haven't; 
I  haven't  talked  with  my  counsel  for  some  time.  I  did  talk 
with  him  some  time  ago  when  we  first  came  up  here  about  these 
things,  but  I  haven't  talked  about  them  since."  And  that  man 
knew  at  the  same  time,  and  you  knew,  gentlemen,  that  he  had 
been  sitting  right  here  in  the  court,  right  here  on  the  firing  line, 
just  the  same  as  the  minister,  who  is  a  kind  of  associate  counsel, 
and  then  came  on  the  stand  and  tried  to  put  on  an  indifferent 
air  and  act  as  if  he  was  not  interested,  coming  in  here  to  con- 
tradict Dr.  Elliott.  I  do  not  think  it  is  anything  to  smile  at, 
Mr.   Smith. 
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Dr.  Briggs  knew  and  you  knew  that  he  had  been  sitting  there 
and  sending  questions  up  to  Mr.  Stapleton.  He  did  it  before 
his  testimony,  he  did  it  since.  He  is  the  man  who  has  been  the 
expert  in  the  case  on  that  side  to  give  the  questions  and  things 
to  the  lawyers  which  we  have  to  have.  It  was  all  right  for  my 
brother  to  consult  him,  it  was  proper;  but  it  was  not  proper 
for  Dr.  Briggs  to  deny  that  he  knew  all  about  the  questions 
when  he  took  the  stand. 

After  Bell  took  the  stand  yesterday  and  told  about  the  made- 
up  stories  of  this  prisoner  and  his  actions,  those  experts  were  all 
here.  Dr.  Lane  and  Dr.  Courtney  sat  in  the  second  seat,  Dr. 
Briggs  sat  here  in  the  first  seat,  where  he  was  talking  with 
counsel  from  time  to  time.  Not  one  of  them  came  back  on  the 
stand;  not  one  of  them  after  hearing  all  the  favorable  testimony 
from  the  Commonwealth  —  all  these  people,  all  of  the  men  who 
employed  him,  all  the  women  whose  boarding-houses  he  lived  in, 
all  his  associates  on  the  steam  railroad  and  street  railroad,  at 
Handy's  and  all  other  places,  who  said  that  as  a  general  run, 
take  him  by  and  large,  day  after  day,  night  after  night,  associa- 
tion after  association,  there  was  nothing  the  matter  with  this 
man  except  a  quick  temper.  After  they  had  heard  all  that  evi- 
dence there  was  not  one  of  the  men  who  came  back  here  for  the 
defendant  and  said  that  he  was  of  the  same  opinion,  but  silently 
sat  there  and  let  you  draw  the  inference  as  you  would. 

Now,  Mr.  Foreman  and  gentlemen,  the  time  is  pretty  short. 
I  told  you  in  the  beginning  I  could  only  skim  the  case.  I  have 
attempted  only  to  point  out  the  things  that  to  me  seemed  vital 
in  showing  to  you  how  you  might  be  deceived  by  what  you  have 
seen  and  heard  here. 

The  final  act  of  the  night  of  the  crime  I  now  want  to  call  to 
your  attention,  to  show  you  that  this  man  knew  what  he  was 
doing,  planned  for  it,  realized  that  if  he  got  caught  it  would 
result  in  his  punishment.  He  got  off  at  Round  Hill,  up  there  by 
the  railroad  bridge.  Some  of  you  know  it.  He  proceeded  to 
the  Dows'  house.  He  had  on  an  overcoat  and  a  stiff  hat.  He 
had  this  handkerchief  —  this  muffler;  he  had  this  flash  light;  he 
had  this  belt  on;  he  had  this  revolver  in  it.  He  tried  all  the 
windows.  He  went  around  here  in  various  places  and  finally  he 
entered  this  window  here  [indicating  on  plan],  the  bedroom  win- 
dow. That  window  he  found  down  but  unlocked.  He  then 
went  back  over  Round  Hill,  behind  that  building,  took  off  his 
coat,  removed  his  stiff  hat,  put  on  his  black  hat  that  has  been 
burned  up  since  so  it  would  not  be  used  as  evidence  against  him, 
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and  then  returned  to  that  window  and  came  in  here,  saw  the 
bureau  and  turned  the  flash  light  on  it,  opened  the  bureau 
drawers  and  took  what  he  saw  as  quickly  as  he  could.  He  went 
through  here  [indicating  on  plan]  and  finally  appeared  there, 
and  over  in  the  corner  here  were  those  four  women  playing  with 
a  picture  puzzle.  He  advanced,  this  disguised  man,  —  this  man 
who  says  he  did  not  know  right  from  wrong  and  did  not  know 
what  he  was  doing;  he  went  this  way  and  then  [raising  hand] 
as  much  as  to  say,  "  Stand  back  there,  stand  back,  don't  come," 
he  made  some  sort  of  noise  in  his  throat  that  we  have  not  had 
described,  and  said,  "I  want  your  money."  Didn't  know  what 
he  was  doing?  "  I  want  your  money."  He  got  there  about 
S  o'clock.  He  had  waited  before  entering.  Mr.  Dwight  up- 
stairs had  gone  out  just  before  8.  He  knew  those  women  were 
all  alone  in  the  house.  He  knew  the  Dows;  he  had  lived  in  the 
same  place  with  them  before.  He  came  along  and  they 
screamed.  He  said,  "Stop  your  screaming,  stop  your  noise j  I 
want  your  money."  The  women  rushed  this  way;  he  is  here. 
They  rush  for  that  door.  Miss  Blackstone  is  here.  My  friend 
says  there  was  no  reason  to  shoot  her.  She  was  ahead;  she  was 
screaming;  she  was  going  out  this  door;  she  was  approaching 
this  way.  She  was  here,  he  was  here.  She  was  the  one  that 
would  get  out  first  if  she  was  not  stopped.  He  told  the  officer 
that  he  was  afraid  that  he  would  be  captured.  Oh,  counsel  says 
he  heard  voices.  That  is  right;  he  heard  voices  all  right;  they 
were  the  voices  of  the  women.  He  knew  that  he  would  be  cap- 
tured if  one  of  them  got  out  the  door  or  if  their  screams  were 
heard  by  the  neighbors  or  by  the  citizens.  And  so  he  said,  "  I 
shot  to  keep  out  of  capture."  He  told  the  officers,  "I  was 
afraid  of  capture  and  I  shot  my  way  out;  I  shot  to  get  out,"  — 
this  man  who  had  an  impulse,  who  did  not  khow  what  he  was 
doing,  who  asks  you  now  to  find  that  he  was  acting  as  an  autom- 
aton and  not  as  a  man  with  a  brain  and  a  purpose  to  get  out 
of  a  scrape.  The  women  were  near  him.  He  took  this  revolver, 
this  very  one  that  I  have  in  my  hand,  and  shot  Miss  Blackstone, 
as  she  was  going  this  way,  firing  a  bullet  straight  through  her 
heart,  —  and  she  sank  over  on  this  sofa.  In  the  meanwhile 
Miss  Lucy  Dow  had  gone  here  and  was  trying  to  use  the  tele- 
phone.  Miss  Harriet  Dow  had  fallen  here  in  this  archway  on 
the  rug.  Think  of  it!  And  then  the  mother  went  screaming 
by  out  into  the  front  hall  and  he  turned,  —  this  man  who  did 
not  know  what  he  was  doing,  this  automaton,  this  man  who 
was  moving  and  could  not  help  it,  —  had  time  to  turn  around 
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and  point  at  her  as  she  was  going  out  here.  At  that  time 
Harriet  threw  the  chair  at  him,  and  this  automaton  turned 
around  and  pointed  at  the  one  who  fired  the  chair  at  him  and 
struck  his  arm,  and  said,  "Do  you  want  to  die?  Well,  die, 
then!"  and  fired  at  her. 

Now,  he  is  not  here  on  the  charge  of  shooting  Miss  Harriet 
Dow,  but  he  is  here  on  the  charge  of  shooting  Miss  Blackstone. 
What  did  he  do,  then,  this  man  who  did  not  know  it  was  wrong, 
who  wants  you  to  say  he  didn't  know  it  was  wrong  or  didn't 
know  it  was  punishable,  —  couldn't  help  it?  He  rushed  out 
here,  ran  out  on  the  front  porch,  went  out  here,  went  around; 
and  then  this  man  who  didn't  know  it  was  wrong  to  do  that 
terrible  thing  went  back  of  the  house,  took  off  his  disguise,  picked 
up  his  shoes,  ran  down  under  a  chestnut  tree  back  of  the  hill  and 
fixed  himself  up  like  a  respectable  citizen  and  walked  out  on  the 
street  with  perfect  calmness;  started  down  the  street  on  the  way 
home  till  he  saw  a  policeman,  Jim  Dowling.  He  didn't  know 
it  was  wrong,  but  he  didn't  want  to  meet  the  police,  so  he  went 
up  this  street  —  I  don't  remember  the  name  of  it  —  and  through 
these  streets  [pointing  to  the  map]  and  out  to  the  south  and  awaj^ 
down  until  finally  he  came  into  Bridge  Street  and  over  across 
the  bridge  to  his  home.  He  then  put  his  hat  in  the  fire,  put 
the  belt  and  brooch  among  his  property,  and  the  next  day  went 
back  to  work  at  Mr.  Handy's.  And  there  he  would  be  working 
to-day,  he  would  be  known  to  Mr.  Handy  now  as  he  was  then, 
as  a  quiet,  level-headed,  normal  fellow,  except  for  this  locket, 
Mr.  Foreman.  Except  for  the  finding  of  that  little  locket,  as  I 
said  to  you,  no  question  would  ever  have  been  raised  about  this 
man's  sanity. 

All  the  people  who  have  now  testified  about  the  various  excit- 
ing times  and  the  anger  that  he  has  had  never  suggested  to  the 
police  that  Spencer  was  insane  and  that  he  was  the  man  who 
committed  that  dastardly  crime  at  the  Dow  house.  It  was  be- 
cause the  locket  was  found  that  he  was  discovered.  No  man 
who  lived  with  him,  not  one  of  these  people  who  now  want  you 
to  let  him  off  because  he  is  insane,  thought  or  suggested  that  he 
was  unsound,  or  that  he  was  the  man  who  did  it. 

And  now,  Mr.  Foreman  and  gentlemen,  the  time  has  come 
when  the  burden  is  shifted  to  your  shoulders,  when  you  must 
say  to  your  fellow  citizens  of  Hampden  County,  when  you  must 
declare  to  the  women  of  Hampden  County,  to  Mrs.  Dow,  to 
Miss  Dow,  to  Miss  Harriet  Dow,  when  you  must  say  to  that 
broken  and  aged  mother  of  Martha  Blackstone,   who  told  you 


CLOSING  ARGUMENT  ON  BEHALF   OF  COMMONWEALTH.        921 

that  she  saw  her  daughter  last  alive  on  Thursday  morning  and 
the  next  time  in  her  casket,  —  when  you  by  your  oaths  are  com- 
pelled to  say  whether  the  women  of  Hampden  County  are  to  be 
protected  from  men  who  do  such  things  as  that,  or  whether  this 
prisoner  is  to  be  sent  back  to  enjoy  life  so  long  as  he  may  live. 

May  you  so  declare  your  verdict  that  when  the  good  citizens 
of  your  several  communities  lift  up  their  eyes  to  the  rising  sun 
of  a  new  day  they  may  read  your  answer  with  a  feeling  that 
justice  has  been  done,  that  foul  murder  has  been  avenged,  that 
the  law  has  been  vindicated,  and  that  the  lives  and  liberty  of 
the  people  of  this  Commonwealth  are  safe  when  entrusted  to 
twelve  good  men  and  true  for  their  preservation. 

The  Court.     The  officers  may  be  sworn. 

The  officers  were  sworn  to  take  charge  of  the  jury,  and  at 
6.34  p.m.  the  court  adjourned  to  8  o'clock  p.m. 


EVENING    SESSION. 

The  court  came  in  at  8  o'clock  p.m.  The  jury  was  polled 
and  the  prisoner  responded  to  the  calling  of  his  name. 

Mr.  Stapleton  hands  some  requests  to  the  Court  for  exami- 
nation. A  discussion  followed  at  the  bench  which  was  inaudible 
to  the  stenographer. 

Counsel  for  the  prisoner  excepted  to  the  refusal  of  the  Court 
to  give  the  following  request:  — 

That  the  wife  of  the  defendant  is  privileged  by  law  from 
testifying  if  she  desires,  and  consequently  no  inference  is  to  be 
drawn  against  the  defendant  because  she  didn't  testify,  but 
chose  to  avail  herself  of  that  privilege. 

Mr.  Stapleton.  There  is  one  other  matter  that  I  desire  to 
call  your  Honor's  attention  to.  One  of  the  witnesses  that  came 
up  from  Boston  I  did  not  see  at  all.  The  person  referred  to  got 
here  after  I  had  commenced  my  argument  of  the  case,  I  under- 
stand, and  a  note  was  handed  me  by  my  associate  saying  that 
this  party  could  testify  that  Dr.  Elliott  said,  about  the  last  of 
March  or  first  of  April,  1011,  speaking  about  complaints  of  abuse, 
"It  is  hard  to  know  what  to  do  with  some  patients.  Take  the 
case  of  Spencer.  He  is  a  murderer  and  robber  and  has  com- 
mitter!  crimes,   and   he   should    go   to   the   electric   chair;    he   has 
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made  more  trouble  for  me  than  all  the  patients  down  here. 
Damn  him,   I  would  like  to  horsewhip  him." 

The  Court.  What  about  it,  Mr.  Stapleton?  What  can  you 
do  about  it  now? 

Mr.  Stapleton.  I  don't  know  as  your  Honor  can  do  any- 
thing about  it.  I  am  really  in  some  doubt  about  what  to  do 
about  it  myself.  I  thought  in  a  way  it  was  my  duty  to  bring 
it  to  the  attention  of  the  Court  so  that  I  could  not  be  hereafter 
charged  with  neglect  in  that  respect. 

The  Court.  I  think  it  is  perfectly  proper  for  counsel  for  the 
defendant  in  a  case  of  this  character  to  bring  to  the  attention 
of  the  Court  matters  which  may  come  to  his  attention  that  may 
have  any  bearing,  even  in  the  remotest  degree,  on  the  trial,  or 
the  ultimate  outcome  of  it.  But  if  this  witness  should  testify 
what  she  says  she  will  testify  to,  it  doesn't  seem  to  me  that  it  is 
a  matter  of  very  much  importance,  —  that  it  is  of  importance 
enough  for  me  at  this  time  to  allow  the  case  to  be  reopened  to 
put  in  further  testimony.  I  should  feel  differently  about  it  if 
it  was  a  matter  that  appeared  of  great  importance,  to  protect 
the  rights  of  the  prisoner. 

[Addressing  the  prisoner.]  Bertram  G.  Spencer,  you  have 
been  fully  heard  by  your  counsel,  but  in  accordance  with 
long-established  practice  in  this  Commonwealth  you  are  now 
afforded  an  opportunity  of  addressing  the  jury  in  person  if 
you  desire  to  do  so,  or  you  may  leave  the  case  as  it  has  been 
presented  by  your  counsel.  Do  you  desire  to  say  anything  to 
the   jury? 

The  Prisoner.     I  have  nothing  to  say. 

Charge  to  the  Jury. 

Mr.  Foreman  and  gentlemen:  On  the  thirty-first-  day  of 
March,  1910,  Miss  Martha  B.  Blackstone,  a  woman  of  high 
character  and  blameless  life,  was  shot  and  killed  at  the  house 
of  Mrs.  Sarah  J.  Dow,  where  she  was  a  guest,  in  this  city.  The 
circumstances,  as  disclosed  by  an  examination  of  the  facts  con- 
cerning the  homicide,  indicated  that  burglary  was  also  com- 
mitted by  the  slayer  of  Miss  Blackstone  in  the  Dow  house. 

That  an  innocent  woman  should  be  shot  and  killed  under  such 
circumstances  by  a  person  whose  primary  purpose  was  a  bur- 
glary committed  in  a  dwelling  house  in  the  night-time,  aroused 
the  people  of  this  law-abiding  community  to  a  feeling  of  righteous 
indignation  and  an  earnest  desire  that  the  perpetrator  of  so 
heinous  a  crime  should  be  apprehended  and  punished.     Accord- 
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ingly,  the  law  officers  of  the  Commonwealth,  after  some  days  of 
investigation  and  research,  arrested  Bertram  G.  Spencer,  the 
prisoner  at  the  bar,  as  the  guilty  party,  and  he  has  been  duly 
indicted  for  the  murder  of  Miss  Blackstone  by  the  grand  jury 
for  this  county  at  the  sitting  of  this  court  holden  at  Springfield 
and  beginning  on  the  first  Monday  of  May,  1910.  * 

It  is  the  duty  of  the  Court  to  direct  the  conduct  of  the  trial, 
and  also  to  instruct  you  with  reference  to  the  rules  of  law  ap- 
plicable to  the  case  as  it  is  finally  presented  by  the  evidence. 
I  am  confident  that  all  of  us,  upon  whom  the  duty  rests  of  par- 
ticipating in  this  trial,  are  deeply  sensible  of  the  grave  responsi- 
bilities with  which  we  are  severally  entrusted. 

The  case  of  the  Commonwealth  has  been  presented  by  its 
highest  law  officers;  the  defense  has  been  conducted  by  counsel 
of  his  own  selection.  Witnesses  have  been  summoned  in  his  be- 
half, as  provided  by  law,  at  the  expense  of  the  government. 
The  attorneys  on  both  sides  are  men  of  high  professional  stand- 
ing, learning  and  ability,  and  have  performed  their  respective 
duties  with  conspicuous  zeal,  industry  and  fidelity,  and  it  may 
fairly  be  assumed  that  all  the  evidence  which  it  was  within  the 
power  of  either  side  to  lay  before  you  has  been  presented. 

Your  names  were  put  on  the  jury  list  of  the  several  cities  and 
towns  where  you  are  citizens.  You  have  been  selected  because 
you  are  presumed  to  have  those  legal  qualifications  which  will 
enable  you  to  discharge  with  ability  and  fidelity  the  duties  which 
jurors  are  called   upon   to  perform. 

As  jurors,  you  are  assumed  to  have  the  necessary  qualifications, 
good  moral  character  and  sound  judgment.  You  will  bear  in 
mind  that,  at  the  outset,  careful  inquiry  was  made  to  ascertain 
whether  you  had  any  bias  or  prejudice,  or  whether  there  was 
any  reason  why  you  should  not  render  a  true  verdict  upon  the 
evidence  as   finally  presented. 

When  you  were  impanelled  for  the  trial  of  this  case,  you,  and 
each  of  you,  under  oath,  severally  declared  that  you  were  not 
sensible  of  any  prejudice  or  bias  as  to  either  party,  that  you  had 
no  such  opinion  as  that  you  could  not  return  a  verdict  in  accord- 
ance with  the  law  and  the  evidence,  and  that  you  were  prepared 
to  stand  between  the  Commonwealth  and  the  prisoner,  well  and 
truly  to  try  the  issue,  according  to  the  law  and  the  evidence. 
A  trial  would  become  a  mere  mockery  or  a  farce  if  jurors  were 
allowed  to  sit  upon  a  case  who  had  prejudged  it. 

The  Court  assumes  that  as  each  one  of  you  entered  upon  this 
trial  you  did  it  with  a  mind  in  a  condition  in  which  you  could 
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come  to  a  just  and  accurate  conclusion,   and  which  conclusion 
you  are  willing  to  declare  by  your  verdict. 

Therefore  the.  Court  assumes,  as  it  is  bound  to  assume,  and 
as  it  has  no  reason  to  doubt,  that  each  one  of  you  entered  upon 
this  examination  with  a  mind  in  a  condition  in  which  you  could 
come  to  a  just  and  accurate  conclusion,  and  which  conclusion 
you  are  willing  to  declare  by  your  verdict.  It  is  not  enough 
that  you  commence  the  investigation  in  that  state.  It  is  your 
duty  to  keep  your  minds,  not  only  at  the  beginning,  but  through- 
out the  whole  trial,  until  your  verdict  in  Court,  in  that  condi- 
tion in  which  evidence  and  fact  and  reason  and  argument  can 
influence  it.  You  are  not  to  stop  upon  the  presentation  of  the 
government's  case,  and  say:  "I  have  made  up  my  mind  now." 
You  are  not  to  stop  upon  the  presentation  of  the  defendant's 
case,  and  say:  "My  mind  is  made  up  now."  Nor  after  the 
argument,  nor,  gentlemen,  after  the  address  to  you  by  the  Court. 

You  cannot  probably  have  failed  to  receive  impressions,  strong 
impressions,  concerning  the  case;  but  still,  if  your  minds  are  in 
the  same  honest,  open  and  receptive  condition  in  which  you 
started,  then,  gentlemen,  you  will  keep  them  so  until  the  end; 
you  will  be  prepared  to  listen  to  the  arguments  of  your  fellows, 
you  will  be  prepared  to  yield  your  own  judgment,  if  your  own 
judgment  shall  turn  out  to  be  an  erroneous  one.  You  will  not 
say:  "Because  I  received  such  an  impression  in  such  a  part  of 
the  case,  or  because  my  mind  at  the  end  of  the  trial  was  so, 
therefore  I  am  to  remain  so,  fixed  and  immovable."  The  instant 
a  juror  comes  to  that  conclusion,  that  he  is  beyond  deliberation, 
that  he  is  beyond  argument,  that  he  is  beyond  reason,  that  in- 
stant he  disqualifies  himself  for  the  position  of  juror,  and  makes 
his  own  particular,  individual  judgment  the  standard  of  right, 
instead  of  the  combined  and  aggregated  wisdom  of  the  entire 
panel.  It  was  for  this  reason,  gentlemen,  that  the  Court  thought 
it  proper  to  suggest  to  you  at  the  outset  that  you  should  not 
converse  together  upon  the  subject.  The  Court  therefore  as- 
sumes that  you  have  kept  your  minds  from  the  beginning  in  the 
same  receptive  condition,  in  that  same  condition  of  readiness  to 
receive  the  truth,  to  receive  the  evidence,  to  receive,  appreciate 
and  weigh  the  arguments  upon  the  one  side  and  the  other,  and 
any  suggestions  which  the  Court  shall  deem  it  proper  to  make, 
and  then  to  enter  upon  your  own  deliberations  subsequently. 
Either  party  had  a  right  to  challenge  without  limit  any  juror 
for  legal  cause  shown  to  exist,  and  either  party  had  a  right  to 
challenge  22  jurors  without  giving  any  reason  therefor,  the  pur- 
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pose  and  object  of  our  laws  being  to  have  the  prisoner  tried  by 
a  tribunal  as  impartial  and  independent  as  the  lot  of  humanity 
will  admit.  It  is  the  province  of  the  jury  exclusively  to  pass 
upon  all  questions  of  fact,  and  that  includes  the  determination 
of  what  is  in  evidence,  what  the  evidence  is,  as  well  as  what  is 
the  true  construction  of  the  evidence. 

The  Legislature  has  deemed  it  wise  to  provide  that  "  the  courts 
shall  not  charge  juries  with  respect  to  matters  of  fact,  but  they 
may  state  the  testimony  and  the  law."  This  duty  to  ascertain 
and  declare  the  facts  in  the  case  is  exclusively  yours.  Summon 
then  to  your  aid  in  ascertaining  the  facts  and  determining  their 
proper  weight  and  significance,  your  keenest  intelligence  and 
discrimination  and  the  knowledge  of  human  nature  you  have 
gained  in  the  experience  of  life.  Ascertain  the  truth  and  declare 
it,  regardless  of  what  the  consequences  may  be;  for  these  you 
are  not  responsible. 

You  are  to  consider  the  evidence  upon  your  determination 
and  recollection  of  it,  and  if  it  should  happen  that  the  recollec- 
tion of  counsel  on  either  side,  or  even  of  the  Court,  should  differ 
from  your  recollection  of  the  evidence,  it  is  your  duty  to  rely 
upon  your  own  memory  and  understanding  of  it. 

On  the  other  hand,  it  is  the  province  of  the  Court  to  lay  down 
the  rules  of  law  applicable  to  the  case,  which  you  should  assume, 
in  every  instance,  to  be  correct,  and  if  this  Court  should  err  in 
stating  the  law  there  is  another  tribunal  which  will  correct  that 
error. 

The  law  provides  that  the  Court  shall  superintend  the  progress 
and  course  of  the  trial,  decide  upon  the  admission  or  rejection 
of  evidence,  upon  all  questions  of  law  which  are  raised  during 
the  trial,  and  shall  also  charge  the  jury. 

This  case  has  been  tried  with  care  and  deliberation;  each  side 
has  been  represented  by  counsel  who  have,  with  diligence, 
fidelity  and  ability,  brought  to  your  attention  every  suggestion 
which  they  deemed  to  be  in  aid  of  their  contention.  These 
suggestions  of  counsel,  on  the  one  side  and  the  other,  will 
doubtless  be  of  value  to  you  in  arriving  at  a  correct  conclusion. 

In  all  trials  by  jury  it  is  essential,  in  order  that  a  verdict 
may  be  reached,  that  the  conclusions  of  the  jury  shall  be  abso- 
lutely unanimous.  No  verdict  can  be  reached  by  the  agreement 
of  a  majority  of  the  jury,  no  matter  how  large  that  majority 
may  be.  It  is  your  duty,  as  jurors,  in  the  determination  of  this 
case,  for  each  of  you  to  have  due  regard  for  your  own  individual 
opinion  and  judgment.     At  the  same  time,  it  is  important,  and  it 
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is  your  duty,  to  listen  to  each  other's  views  with  mutual  re- 
spect, and  give  each  other's  opinions  due  consideration.  With 
these  instructions  in  mind  you  will  be  able  to  approach  the 
subject-matter  of  your  deliberations  with  candid  and  open 
minds,  and  with  the  desire  to  arrive  at  the  truth  as  shown  by  the 
evidence  which  you  have  heard. 

It  is  a  principle  of  the  criminal  law  that  every  person  accused 
of  crime  is  presumed  to  be  innocent  until  his  guilt  has  been 
proved  beyond  a  reasonable  doubt.  The  fact  that  an  indict- 
ment has  been  found  against  the  prisoner,  and  that  he  has 
been  placed  upon  his  trial  here,  does  not  affect  in  any  way  the 
presumption  of  his  innocence  until  guilt  has  been  proven,  be- 
cause the  finding  of  an  indictment,  as  well  as  putting  him  upon 
his  trial,  are  necessary  steps  to  be  taken  in  order  legally  and 
properly  to  present  to  you  the  case  of  the  Commonwealth. 

The  law  provides  that  any  person  charged  with  crime  may 
exercise  his  right  to  decline  to  testify,  and  if  he  remains  silent 
and  does  not  take  the  witness  stand,  no  inference  shall  be  drawn 
against  him  by  reason  of  such  failure.  He  is  not  bound  to 
furnish  any  evidence,  nor  is  he  bound  to  account  for  any  sus- 
picious or  incriminating  circumstances.  The  law  provides  that 
such  determination  of  the  accused  not  to  testify  must  not  be 
allowed  to  weigh  against  him  to  any  extent  whatever. 

The  indictment  in  this  case,  with  due  formality,  but  in  plain 
and  concise  language,  charges  murder.  It  contains  two  counts, 
but  the  case  will  be  submitted  to  you  gentlemen  only  upon 
the  first  count.  The  second  count  you  will  disregard,  as  it 
adds  nothing  to  the  charge  contained  in  the  first  count.  The 
first  count  reads  as  follows:  — 

The  jurors  for  said  Commonwealth,  on  their  oath,  present  that  Bertram 
G.  Spencer  of  Springfield,  in  the  county  of  Hampden  aforesaid,  on  the 
thirty-first  day  of  March  in  the  year  nineteen  hundred  and  ten,  at  Spring- 
field aforesaid,  in  the  county  of  Hampden  aforesaid,  did  assault  and  beat 
Martha  B.  Blackstone  with  intent  to  murder  her,  and  did  then  and  there 
a  pistol  called  a  revolver,  then  and  there  loaded  with  gunpowder  and  leaden 
bullets,  discharge  and  shoot  off  to,  against  and  upon  the  said  Martha  B. 
Blackstone,  and  that  the  said  Bertram  G.  Spencer  with  a  leaden  bullet 
out  of  the  pistol  aforesaid,  then  and  there  by  force  of  the  gunpowder 
aforesaid,  by  the  said  Bertram  G.  Spencer  discharged  and  shot  off  as 
aforesaid,  did  strike,  penetrate  and  wound  the  said  Martha  B.  Blackstone, 
in  and  upon  the  body  of  the  said  Martha  B.  Blackstone,  and  by  such 
assault  and  beating  did  murder  the  said  Martha  B.  Blackstone,  contrary 
to  the  form  of  statute  in  such  cases  made  and  provided. 
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As  I  have  said  to  you,  gentlemen,  the  indictment  is  not  evi- 
dence, nor  is  the  fact  that  it  was  presented  by  the  grand  jury 
any  evidence  against  the  defendant.  No  presumption  of  any 
kind  against  the  prisoner  arises  from  the  charge  itself,  nor  from 
any  of  the  proceedings  leading  to  its  presentation.  The  prisoner 
at  the  bar  stands  before  you  with  a  legal  presumption  of  inno- 
cence which  is  based  upon  the  common  experience  that  men 
ordinarily  do  not  commit  crime.  The  reason  for  this  assumption 
is  not  different  from  that  of  presumptions  which  prevail  in  the 
ordinary  affairs  of  life,  and  upon  which  we  are  accustomed  con- 
stantly to  act. 

It  is  doubtless  true,  as  has  been  said,  that  some  men  lie, 
some  steal,  some  commit  murder,  but  common  experience  and 
observation  show  that  the  great  majority  of  men  are  truthful, 
are  honest,  and  are  not  murderers. 

We  presume  that  witnesses  tell  the  truth,  and  that  men  have 
not  committed  crime,  but  when  it  happens  that  this  presumption 
is  overcome  by  the  evidence  in  a  given  case,  then  it  is  at  an 
end.  Surrounding  circumstances  and  conditions  may  affect  the 
convincing  force  of  that  presumption,  and  whether  it  has  any 
appreciable  weight  to  control  affirmative  evidence  of  guilt  in 
any  given  case  is  for  the  jury  to  determine.  The  presumption 
of  innocence,  however,  remains  a  complete  protection  to  the 
prisoner  until  his  guilt  has  been  established  by  affirmative  proof. 

In  order  that  you  may  weigh  and  apply  the  evidence,  it 
i^  necessary  that  you  should  clearly  understand  the  offense 
charged  and  what  it  embraces.  As  we  have  seen,  the  indictment 
accuses  the  prisoner  of  murder.  Murder,  at  common  law,  is  the 
unlawful  killing  of  a  human  being  with  malice  aforethought.  An 
indictment  for  murder  in  this  form  necessarily  includes  the 
charge  of  manslaughter. 

Manslaughter  is  the  unlawful  killing  of  a  human  being  without 
malice  aforethought.  Manslaughter  may  be  committed  with  the 
purpose  and  intent  to  kill,  but  under  mitigating  circumstances,  as 
when  committed  under  great  and  reasonable  present  provoca- 
tion, but  still  not  under  such  circumstances  as  to  make  out  a 
of  self-defense.  Where  there  is  provocation  and  where,  in 
the  heat  of  blood,  a  person's  life  is  taken,  the  crime  is  man- 
slaughter. So  manslaughter  may  be  committed  by  some  act  of 
omission,  by  negligence  or  carelessness.  So  when  the  evidence 
establishes  the  lesser  offense,  but  does  not  establish  beyond  a 
»nable  doubt  that  the  act  was  committed  with  malice  afore- 
thought,  then   the  offense  committed  is  manslaughter. 
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Under  our  laws  there  are  two  degrees  of  murder.  Our  statute 
provides  as  follows:  — 

Murder  committed  with  deliberately  premeditated  malice  aforethought, 
or  in  the  commission  or  the  attempt  to  commit  a  crime  punishable  with 
death  or  imprisonment  for  life,  or  committed  with  extreme  atrocity  or 
cruelty,  is  murder  in  the  first  degree.  Murder  not  appearing  to  be  murder 
in  the  first  degree  is  murder  in  the  second  degree.  The  degree  of  murder 
shall  be  found  by  the  jury. 

Murder  in  the  first  degree  is  punishable  by  death.  Murder 
in  the  second  degree  is  punishable  by  imprisonment  in  the  State 
Prison  for  life. 

You  will  notice,  under  the  statute  which  I  have  quoted  to  you, 
that  to  constitute  murder  in  the  first  degree  it  must  have  been 
committed  with  "deliberately  premeditated  malice  aforethought, 
or  in  the  commission  or  attempt  to  commit  a  crime  punishable 
with  death  or  imprisonment  for  life,  or  committed  with  extreme 
atrocity  or  cruelty." 

In  order  to  determine  the  distinction  between  murder  in  the 
first  degree  and  murder  in  the  second  degree,  I  call  to  your 
attention  the  meaning  of  the  words  "malice  aforethought." 
The  word  "malice,"  as  used  in  the  law,  does  not  necessarily 
mean  or  imply  hatred  or  ill  will  toward  the  person  killed,  but 
it  includes  any  intention  to  inflict  upon  another  injury  without 
excuse  or  palliation. 

The  word  "aforethought"  has  its  ordinary  significance.  It 
means  thought  upon  beforehand.  If  the  wicked  intent  to  do 
injury  to  another  precedes  the  act  by  which  the  injury  was 
done  it  is  malice  aforethought.  If  the  homicide  is  committed 
without  legal  justification  or  palliation,  that  is,  without  due 
authority  of  law,  and  not  in  self-defense,  and  not  in  the  heat  of 
passion  upon  great  provocation,  but  with  the  specific  intention 
to  take  the  life  of  the  person  killed,  or  to  do  an  unlawful  act, 
the  natural  and  probable  consequences  of  which  will  be  to 
deprive  another  person  of  life,  it  is  murder. 

Malice  has  been  defined  by  a  former  eminent  judge  of  our 
Supreme  Judicial  Court  to  include,  "not  only  hatred,  anger  and 
revenge,  but  every  other  unlawful  and  unjustifiable  motive.  It 
is  not  confined  to  ill  will  towards  one  or  more  individual  persons, 
but  is  intended  to  denote  any  action  flowing  from  a  wicked  and 
corrupt  motive.  Motive  is  that  which  impels  to  action;  and  if 
the  action  is  unlawful  the  motive  is  malicious  in  the  eye  of  the 
law.      Further,   malice   is   implied   in   every   deliberate,   cruel   act 
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against  another,  however  sudden.  The  mind,  as  you  know, 
operates  with  almost  infinite  rapidity.  The  purpose  is  formed 
and  the  act  follows  and  accomplishes  the  purpose.  It  does  not 
linger  behind,  but  follows  close  upon  the  purpose,  and  if  unlaw- 
ful and  unjustifiable,  it  is  malice,  however  sudden,  and  it  is  not 
less  malice  aforethought  because  the  act  is  done  suddenly  after 
the  purpose  is  formed. 

"Malice,  therefore,  is  used  in  a  technical  sense,  not  only  in- 
cluding hatred,  ill  will  or  revenge,  but  every  other  unjustifiable 
motive.  It  is  a  thing  done  with  a  malicious  mind,  and  when 
the  fact  has  been  attended  with  such  circumstances  as  to  carry 
in  them  the  plain  indications  of  a  heart  regardless  of  social 
duty  and  fatally  bent  on  mischief." 

It  is  enough  if  it  appear  that  the  killing  was  intentional  and 
without  legal  excuse  or  justification.  The  condition  of  mind 
which  permits  one  to  do  another  an  injury,  without  such  excuse 
or  justification,  is  malice  in  the  contemplation  of  the  law,  and  if 
the  intention  to  kill  is  formed  before  the  commission  of  the 
act  it  is  malice  aforethought.  "Where  the  fact  of  killing  is  shown, 
and  there  are  no  circumstances  disclosed  tending  to  show  justi- 
fication or  excuse,  there  is  nothing  to  rebut  the  natural  pre- 
sumption of  malice. 

If,  upon  weighing  the  evidence  in  this  case,  you  are  satisfied 
that  the  defendant  is  guilty  of  murder,  you  have  the  further  duty 
of  determining  the  degree  of  murder. 

In  order  to  establish  murder  in  the  first  degree,  it  is  not  only 
necessary  for  the  Commonwealth  to  prove  that  the  killing  was 
«l<>ne  with  malice  aforethought,  but  it  must  further  appear  that 
the  act  was  "deliberately  premeditated,"  in  the  language  of  the 
Statute.  When  murder  has  been  proved,  it  is  deemed  to  be 
murder  in  the  second  degree  unless  one  or  more  characteristics 
of  murder  in  the  first  degree  is  proved  beyond  a  reasonable 
doubt. 

It  therefore  becomes  important  to  know  what  is  meant  by 
the  words  of  the  statute  "deliberately  premeditated  malice 
aforethought."  These  words  mean  that  the  person  shall  intend 
to  kill  unlawfully.  They  mean  that  the  person  shall  intend  to  not 
only  kill  unlawfully,  but  in  the  pursuance  of  a  purpose  which  has 
been  formed  previously  to  the  putting  of  it  in  execution.  The 
intention  to  kill  must  precede  the  act  done,  and  while  some  por- 
tion of  time  is  essential,  it  is  not  so  much  a  question  of  seconds, 
minutes  or  hours,  but  of  the  order  of  events.  Deliberately  pre- 
meditated   malice   aforethought    is   something   more    than    malice 
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aforethought;  it  implies  that  the  murderous  intent  was  the  sub- 
ject of  deliberation  and  reflection,  yet  such  deliberation  and 
reflection  need  not  involve  extended  time. 

You  will,  therefore,  understand  from  the  words  of  the  statute, 
in  order  that  there  may  be  murder  in  the  first  degree,  because 
committed  with  deliberately  premeditated  malice  aforethought, 
that  you  must  first  have  the  crime  of  murder  proved.  If  the 
crime  of  murder  is  committed  with  deliberately  premeditated 
malice  aforethought,  then  it  is  murder  in  the  first  degree. 

Murder  in  that  form  differs  from  ordinary  murder,  as  I  have 
defined  it  to  you,  in  the  circumstance  that  the  malice,  which  is 
an  essential  ingredient  of  the  crime  of  murder,  always  should 
have  been  deliberately  premeditated  malice.  In  order  that  it 
may  be  deemed  by  the  jury  to  be  murder  in  the  first  degree,  it 
is  necessary  for  the  jury  to  be  convinced  by  the  evidence  that 
the  act  of  killing  was  not  only  with  malice  aforethought,  but 
done  with  deliberate  premeditation. 

Premeditation  means  thought  upon  beforehand.  Premeditation, 
of  course,  may  range  from  long  and  deliberate  and  careful 
thought  to  quick  and  rapid  and  comparatively  sudden  thought. 
It  is  not  necessary  that  the  plan  to  kill  should  long  have  been 
in  the  mind  of  the  person  who  actually  does  kill. 

It  is  necessary,  however,  that,  in  order  that  the  jury  may 
find  that  there  was  deliberate  premeditation,  they  should  be 
satisfied  that  the  plan  to  kill,  or  the  resolution  and  purpose, 
were  formed  before  the  act  of  killing,  and  that  there  was,  be- 
tween the  completed  formation  of  that  plan  or  purpose  and  the 
actual  execution  of  it  a  perceptible  interval,  however  short.  The 
perceptible  interval  between  the  completed  formation  of  the 
plan  in  the  mind  of  the  actor  and  the  execution  of  it  may  be 
long  and  it  may  be  very  short. 

The  essential  point  upon  which  the  attention  of  the  jury 
should  be  fastened  is  that  the  plan  or  purpose  or  resolution 
should  have  been  formed  in  the  mind  and  completed,  and  that 
after  it  was  formed  in  the  mind  and  completed  there  was  a 
perceptible  interval  elapsing  between  that  formation  and  the 
execution  of  the  plan.  As  I  have  stated  to  you,  the  interval 
may  be  very  short,  it  may  be  but  a  few  seconds,  but  whether 
long  or  short,  there  must  be  such  an  interval,  and  the  jury 
must  be  satisfied  that  the  interval  was  such  in  duration  that, 
as  a  fair  inference  upon  all  the  evidence  pertaining  to  the  matter, 
it  can  be  said  that  there  was  premeditation,  that  the  plan  was 
thought  upon  beforehand,  and  that  it  was  deliberate. 
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It  will  be  your  duty  to  determine  upon  the  evidence  in  this 
case,  if  a  murder  is  proved,  what  is  the  degree  of  the  murder 
and  to  answer  that  question  by  your  verdict. 

Again  calling  to  your  attention  the  language  of  the  statute, 
which  provides  that  "Murder  committed  with  deliberately  pre- 
meditated malice  aforethought,  or  with  extreme  atrocity  or 
cruelty,  or  in  the  commission  or  attempted  commission  of  a 
crime  punishable  with  death  or  imprisonment  for  life,  is  murder 
in  the  first  degree.  Murder  which  does  not  appear  to  be  in  the 
first  degree  is  murder  in  the  second  degree.  The  degree  of  mur- 
der shall  be  found  by  the  jury." 

You  will  observe  that  murder  in  the  first  degree  may  be  com- 
mitted in  three  different  ways:  — 

First,  when  committed  with  deliberately  premeditated  malice 
aforethought. 

Second,  when  committed  with  extreme  atrocity  or  cruelty. 

Third,  when  committed  in  the  commission  or  attempted  com- 
mission of  a  crime  punishable  with  death  or  imprisonment  for 
life. 

The  Commonwealth  does  not  contend  that  the  prisoner  com- 
mitted the  crime  of  murder  in  this  case  with  extreme  atrocity 
or  cruelty,  but  contends  and  offers  evidence  tending  to  show 
that  the  crime  was  committed  by  the  prisoner  not  only  with 
deliberately  premeditated  malice  aforethought,  but  also  that  it 
was  committed  by  the  prisoner  while  he  was  in  the  commission 
of  a  crime  punishable  with  imprisonment  in  the  State  Prison  for 
life.  If  the  evidence  satisfies  you  that  the  prisoner  committed 
the  crime  in  either  manner  he  is  guilty  of  murder  in  the  first 
degree.  If  he  committed  murder  while  he  was  in  the  commis- 
sion of  a  crime  punishable  with  imprisonment  for  life  it  is  not 
necessary  for  the  Commonwealth  to  show  that  it  was  deliber- 
ately premeditated. 

There  is  a  statute  which  provides  that  "  Whoever  breaks  and 
enters  a  dwelling  house  in  the  night-time,  with  intent  to  com- 
mit a  felony,  or  whoever,  after  having  entered  with  such  intent, 
breaks  such  dwelling  house  in  the  night-time,  any  person  being 
then  lawfully  therein,  and  the  offender  being  armed  with  a  dan- 
gerous weapon  at  the  time  of  such  breaking  or  entry,  or  so 
arming  himself  in  such  house,  or  making  an  actual  assault  on 
a  person  lawfully  therein,  shall  be  punished  by  imprisonment  in 
the  State  Prison  for  life  or  for  any  term  of  not  less  than  ten 
years. " 

The  government  contends  and  offers  evidence  tending  to  show 
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that  the  prisoner  was  committing  an  offense  in  violation  of  the 
statute  which  I  have  quoted,  at  the  time  when  Miss  Blackstone 
was  shot  and  killed. 

If  you  are  satisfied  with  that  degree  of  certainty  which  the 
law  requires,  namely,  by  proof  beyond  a  reasonable  doubt,  as 
I  shall  hereafter  explain  to  you,  that  the  defendant  broke  and 
entered  the  Dow  dwelling  house  in  the  night-time  with  intent 
to  commit  a  felony,  that  he  so  broke  and  entered  with  the  pur- 
pose and  intention  of  robbing  said  house,  or  any  person  law- 
fully therein,  the  defendant  being  armed  with  a  dangerous 
weapon,  at  the  time  of  such  breaking  and  entry,  and  that  he 
made  an  actual  assault  while  so  in  the  house  upon  Miss  Black- 
stone,  you  would  be  warranted  in  finding  that  he  committed  an 
offense  under  the  statute  which  I  have  referred  to,  punishable 
by  imprisonment  in  the  State  Prison  for  life. 

You  will  notice  that  the  statute  provides  that  this  breaking 
shall  be  in  the  night-time.  The  law  defines  "the  night-time," 
as  used  in  this  connection,  as  that  period  of  time  between  one 
hour  after  sunset  on  one  day  and  one  hour  before  sunrise  on 
the  next  day. 

For  a  person  to  raise  a  window  of  a  house  which  is  wholly 
closed,  even  if  such  window  is  not  locked  Or  fastened  except  by 
.its  own  weight,  and  to  enter  the  house  by  that  means,  would 
constitute  a  breaking  and  entering  of  the  house  within  the  mean- 
ing of  the  statute. 

An  entrance  into  a  dwelling  house  through  a  window  or  door 
that  was  left  partly  open  is  not  the  forcible  breaking  and  enter- 
ing described  in  the  statute. 

It  should  appear,  as  was  said  in  one  case  decided  many  years 
ago,  "that  the  house  was  secured  in  the  ordinary  way,  so  that 
by  the  carelessness  of  the  owner,  in  leaving  the  door  or  window 
open,  the  party  accused  of  burglary  be  not  tempted  to  enter." 

If  the  Commonwealth  has  proved  beyond  a  reasonable  doubt 
that  Miss  Blackstone  was  unlawfully  killed  by  the  prisoner  with 
malice  aforethought,  while  he  was  acting  in  violation  of  the 
statute  which  I  have  referred  to,  then  he  is  guilty  of  murder  in 
the  first  degree,  even  if  the  homicide  was  not  committed  with 
deliberately  premeditated  malice-  aforethought,  provided  the 
prisoner  was  legally  responsible  for  his  act. 

Of  course  in  breaking  and  entering  the  house  and  committing 
the  acts  described  in  the  statute  there  is  the  same  requirement 
as  in  the  case  of  the  homicide,  —  that  the  prisoner  should  have 
had  a  criminal  capacity  to  do  the  acts  therein  described. 
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[Murder  so  committed  is  murder  in  the  first  degree,  because 
committed  while  the  prisoner  was  committing  a  crime  punish- 
able by  imprisonment  in  the  State  Prison  for  life.  By  this  is 
not  meant  that  the  extreme  penalty  must  necessarily  be  im- 
posed, but  that  it  may  be,  —  that  the  offenses  are  so  punishable. 

You  will  notice  that  the  statute  which  I  called  to  your  at- 
tention provides  that  the  penalty  is  imprisonment  for  life, 
or  for  a  period  not  exceeding  ten  years.  So  if  it  appears  that 
an  offense  was  committed  in  violation  of  that  statute  which 
provides  that  the  extreme  penalty  is  imprisonment  for  life,  then 
this  defendant,  if  he  committed  the  offense  under  those  circum- 
stances and  in  violation  of  that  statute,  would  be  guilty  of 
murder  in  the  first  degree,  although  it  was  not  shown  that  the 
homicide  was  committed  with  deliberately  premeditated  malice 
aforethought.  It  is  equally  murder  in  the  first  degree  if  it  is 
proved  beyond  a  reasonable  doubt  that  the  murder  was  com- 
mitted, as  we  have  seen,  in  the  commission  of,  or  in  the  attempt 
to  commit,  the  crime  which  I  have  described. 

In  a  given  case  murder  may  be  of  the  first  degree  upon  all 
the  grounds  designated  in  the  statute,  or  upon  one  or  more  of 
those  grounds. 

The  Commonwealth  contends  in  this  case,  as  I  understand  it, 
that  the  prisoner  is  guilty  upon  two  grounds  mentioned  in  the 
statute,  namely,  first,  because  the  homicide  was  committed  with 
deliberately  premeditated  malice  aforethought;  and  secondly, 
because  it  was  committed  while  the  prisoner  was  in  the  com- 
mission  of,  or  in  the  attempt  to  commit,  a  crime  punishable  by 
imprisonment  for  life.  If,  therefore,  the  charge  be  proved  upon 
both  grounds,  or  upon  either  ground,  with  the  certainty  re- 
quired by  law,  that  is,  beyond  a  reasonable  doubt,  it  would 
constitute  murder  in  the  first  degree 

In  considering  the  evidence  in  this  case  it  is  a  matter  of  great 
importanee  that  you  should  understand  the  degree  of  proof 
required  for  conviction.  In  civil  cases  it  is  necessary  that  he 
who  ;i— err-  the  existence  of  certain  facts  should  establish  them 
by  what  is  termed  a  fair  preponderance  of  the  evidence,  but  in 
this,  as  in  all  other  criminal  cases,  the  law  is  different.  The 
rule  in  criminal  cases  is  that,  in  order  to  convict,  the  jury  must 
be  satisfied  of  the  guilt  of  the  accused  beyond  a  reasonable 
doubt.  In  order  that  you  may  convict  the  prisoner  of  any 
offense  charged  in  this  indictment  the  government  must  satisfy 
you  of  any  facts  upon  which  it  relies  beyond  a  reasonable  doubt. 
And  so  in  this  case  the  burden  of  proving  the  offense  necessarily 
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includes  the  proving  of  each  and  all  facts  necessary  to  establish 
the  conclusion  of  guilt,  including  the  sanity  of  the  prisoner,  and 
each  of  these  facts  is  to  be  established  by  proof  beyond  a  rea- 
sonable doubt. 

But  a  distinction  is  to  be  observed  at  this  point  between 
facts  relied  upon  by  the  government  and  necessary  facts.  Not 
all  facts  relied  on  need  to  be  proved  beyond  a  reasonable  doubt 
or  proved  at  all,  unless  they  are  facts  which  are  necessary  to 
establish  a  conclusion  of  guilt. 

In  the  course  of  trials  it  sometimes  happens  that  certain  facts 
are  in  dispute  between  the  Commonwealth  and  the  prisoner. 
Some  of  these,  you  may  be  satisfied,  have  been  established 
beyond  a  reasonable  doubt.  Some  of  them  you  may  feel  doubt- 
ful about.  You  may  have  a  reasonable  doubt  as  to  their  having 
been  proved.  It  does  not  follow  that,  because  every  one  of 
those  facts  which  are  mooted  between  the  parties  is  not  estab- 
lished beyond  a  reasonable  doubt,  there  cannot  be  a  conviction. 
At  the  same  time,  you  will  bear  carefully  in  mind  that  all  facts 
which  are  necessary  to  establish  the  conclusion  of  guilt  must  be 
proved  beyond  a  reasonable  doubt. 

In  defining  what  a  reasonable  doubt  is,  it  has  been  held  by 
our  highest  court  that  "The  proof  must  be  established  of  guilt 
beyond  a  reasonable  doubt.  It  is  not  enough  for  the  govern- 
ment to  satisfy  the  jury  that  there  is  a  well-grounded  suspicion 
that  the  accused  committed  the  crime  charged  against  him,  no 
matter  how  strong  that  suspicion  may  be.  Something  more  must 
be  shown  than  that  there  is  a  possibility  that  the  defendant 
committed  the  act  which  is  charged  against  him.  Something 
more  than  the  fact  that  there  is  a  probability,  however  strong 
that  may  be,  that  the  defendant  committed  the  act  charged 
against  him,  must  be  shown  before  the  jury  is  warranted  in 
finding  a  verdict  of  guilty." 

But  yet,  the  government  is  not  obliged  to  prove  that  the 
prisoner  is  guilty  beyond  all  possible  doubt.  That  is  a  strict- 
ness which  is  not  required.  It  is  only  the  establishment  of  the 
charge  beyond  a  reasonable  doubt. 

Now,  a  reasonable  doubt  is  sometimes  said  to  be  "a  doubt 
arising  upon  the  fair  consideration  of  the  evidence  in  the  case 
for  which  a  good  reason  can  be  given,  and  it  has  been  explained 
to  be  a  state  of  the  case  which,  after  the  entire  comparison  and 
consideration  of  all  the  evidence  in  the  case,  leaves  the  minds 
of  the  jurors  in  that  condition  that  they  cannot  say  that  they 
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feel  an  abiding  conviction  to  a  moral  certainty  of  the  truth  of 
the  charge,  a  certainty  that  convicts  and  directs  the  under- 
standing and  satisfies  the  reason  and  judgment  of  those  who 
are  bound  to  act  conscientiously  upon  it."  It  is  that  certainty 
that  is  required  in  criminal  cases.  The  juror  may  be  said  to  be 
morally  certain  when  he  is  so  fully  convinced  by  the  evidence 
of  the  thing  sought  to  be  proved  that  he  would  venture  to  act 
on  his  convictions  in  matters  of  the  highest  importance  to  his 
own  interests. 

It  is  the  duty  of  the  jury  to  return  a  verdict  of  not  guilty, 
if  the  evidence  does  not  satisfy  them  of  all  the  essential  ele- 
ments necessary  to  prove  the  crime  beyond  a  reasonable  doubt. 

It  is  equally  the  duty  of  the  jury  to  return  a  verdict  of 
guilty  if  the  government  has  satisfied  them  of  the  prisoner's 
guilt  beyond  a  reasonable  doubt.  The  doubt  should  be  a  rea- 
sonable one  and  not  merely  captious  or  speculative.  It  is  not 
an  imaginary  doubt;  it  is  not  a  possible  doubt;  it  is  a  reason- 
able doubt.  The  jury  should  give  the  phrase,  "proof  beyond 
reasonable  doubt,"  its  full  meaning  and  weight,  as  explained  and 
defined  to  you  in  these  instructions. 

On  the  other  hand,  you  should  not  magnify  or  exaggerate  its 
force,  and  fail  to  return  a  verdict  of  guilty  simply  because  the 
evidence  does  not  satisfy  you  of  the  prisoner's  guilt  to  an  abso- 
lute certainty,  because  no  crime  can  be  proved  to  an  abso- 
lute certainty.  Absolute  certainty  is  not  attainable  with  only 
human  tribunals  to  weigh  evidence  and  only  human  testimony 
from  which  to  obtain  the  evidence  to  be  weighed. 

It  is  possible  to  defeat  the  administration  of  justice  and  par- 
alyze judicial  proceedings  for  the  punishment  of  crime  by  exag- 
gerating the  force  of  the  phrase  "proof  beyond  a  reasonable 
doubt,"  but  we  must  not  go  to  the  opposite  extreme  of  assuming 
that  the  words  have  little  or  no  meaning.  Xo  offense  could  be 
proved  to  an  absolute  certainty,  but  a  high  degree  of  proof  is 
ted,  proof  to  that  degree  of  certainty  that  you  would  act 
upon  it  in  the  important  affairs  of  li!'e,  proof  to  the  degree  of 
certainty  which  excludes  every  other  rational  hypothesis. 

In  this  connection  I  call  to  your  attention  the  language  of  a 
former  chief  justice  of  this  court,  used  by  him  in  a  charge  which 
he  made  in  a  capital  case,  and  which  seems  to  me  so  pertinent 
;nifl  applicable  to  this  case  that  I  quote  to  you  from  that  charge. 
He  said:  — 
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The  prisoner's  right  to  hold  the  government  to  this  strictness  of  proof 
is  an  absolute  right.  No  considerations  of  public  safety,  no  righteous 
indignation  at  an  atrocious  crime  which  shocked  the  community,  no  zeal 
for  the  suppression  of  crime,  can  give  to  the  Court  or  jury  discretion  to 
relax  the  rules  of  law,  or  to  strain  the  evidence  to  any  conclusion  not 
warranted  by  its  fair,  convincing  force.  The  government  of  this  Com- 
monwealth is  a  government  of  laws,  and  not  of  men.  If  the  guilty  goes 
unpunished  to-day,  because  jurors  observe  their  oaths  and  render  a  true 
verdict  according  to  the  evidence  given  them,  the  community  and  every 
citizen  in  it  is  still  safer;  since  the  law  rules.  The  Court  cannot  state  this 
principle  too  strongly  as  a  principle  to  be  observed  to  guard  the  rights  of 
the  prisoner.  We  should  fail  in  our  duty  if  we  did  not  with  equal  em- 
phasis remind  you  that  the  community  is  not  safer  if  only  the  rights  of 
those  charged  with  crime  are  recognized  and  guarded.  The  right  of  the 
government  to  have  a  verdict  commensurate  with  its  proof  is  as  absolute 
and  sacred  as  the  right  of  the  prisoner  that  it  shall  not  have  more.  If  it 
is  established  by  this  evidence,  beyond  a  reasonable  doubt,  to  that  degree 
of  certainty  upon  which  you  would  act  in  the  important  affairs  of  life, 
that  the  prisoner  is  guilty  of  murder  as  charged  in  the  indictment,  you 
have  no  discretion  which  permits  you  to  acquit  him;  and  if  a  verdict  of 
guilty  is  withheld,  the  law  does  not  rule,  but  the  uncertain  and  arbitrary 
will  of  men. 

In  this  case  the  Commonwealth  has  offered  evidence  tending 
to  show  that  the  prisoner  made  a  confession  of  the  crime  with 
which  he  is  charged. 

In  considering  this  evidence  certain  rules  should  be  borne  in 
mind  by  the  jury. 

A  confession  to  be  competent  and  admissible  as  evidence  must 
be  made  freely  and  voluntarily,  that  is,  without  threats  or 
duress,  and  without  any  promise,  inducement  or  hope  of  favor 
or  reward.  If  any  worldly  advantage  be  held  out  or  harm 
threatened  the  confession  must  be  excluded. 

The  evidence  of  a  confession  by  the  prisoner  of  the  crime 
charged  having  been  offered,  the  jury  are  to  consider  and  deter- 
mine whether  it  was  freely  and  voluntarily  made  or  whether  it 
was  obtained  by  threats  or  inducements  held  out  to  the  prisoner. 

If  the  jury  should  find  that  it  was  obtained  by  threats  or  by 
inducements  made  to  the  prisoner  it  is  to  be  excluded. 

If,  on  the  other  hand,  the  confession  was  freely  and  volun- 
tarily made,  then  the  jury  are  entitled  to  consider  it  in  deter- 
mining the  guilt  of  the  accused. 

In  this  case  the  evidence  of  the  confession  comes  from  officers 
Boyle,  Flynn  and  Miss  Niles,  the  stenographer,  and  perhaps 
from  one  or  two  other  witnesses. 
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The  Commonwealth  offers  evidence  to  show  that  the  state- 
ments made  by  the  prisoner  were  made  without  any  promises 
or  threats,  and  were  freely  made,  and  that  the  prisoner  himself 
requested  the  interview  at  the  time  it  is  said  that  the  confession 
was  made  to  the  officers.  If  you  so  find,  you  are  to  consider 
them  in  determining  the  question  of  his  guilt  of  the  offense 
charged,  including  his  mental  condition  at  the  time  of  the 
homicide. 

You  should  guard  the  rights  of  the  prisoner  with  the  great- 
est care,  and  at  the  same  time  it  is  equally  important  that  the 
right  of  the  government  to  have  a  verdict  commensurate  with 
its  proof  is  as  absolute  and  as  sacred  as  the  right  of  the  pris- 
oner that  his  rights  should  be  fully  and  carefully  guarded. 

What  I  have  said  to  you  thus  far  is  upon  the  assumption  that 
the  prisoner  was  of  sound  mind  and  legally  responsible  for  his 
acts  at  the  time  the  homicide  was  committed.  In  this  case  it 
is  conceded  that  the  prisoner  killed  Miss  Blackstone  in  the 
manner  charged  in  the  indictment,  and  that  he  had  no  lawful 
right  to  do  it.  The  defense  is  that  the  prisoner  was  insane  at 
the  time  this  homicide  was  committed,  and  was  not  of  suffi- 
cient mental  capacity  to  be  legally  responsible  for  his  act.  The 
government  denies  that  the  prisoner  was  insane  at  the  time  of 
the  homicide,  and  contends  that  he  is  legally  responsible  for 
the  death  of  Miss  Blackstone.  This  raises  an  important  issue 
in  this  case,  probably  the  most  important  which  the  jury  will 
be  obliged  to  decide  in  arriving  at  a  verdict. 

At  the  outset  you  should  understand  the  rules  of  law  which 
govern  where  the  issue  of  the  prisoner's  sanity  is  raised,  as 
in  this  case.  Generally,  when  a  person  is  charged  with  any 
criminal  offense,  no  evidence  is  introduced  concerning  the  de- 
fendant's mental  capacity  on  either  side;  that  is,  there  is  no 
evidence  one  way  or  the  other  in  such  cases,  and  under  such 
circumstances  it  is  to  be  assumed  that  the  person  charged  with 
crime  was  of  sufficient  mental  capacity  to  commit  it.  The  law 
presumes  that  a  person  is  sane  when  there  is  no  question  raised 
and  no  evidence  offered  either  way  on  the  subject.  The  reason 
for  this  presumption  is  that  common  observation  and  experi- 
ence show  that  most  persons  are  sane,  and  so  when  there  is  no 
evidence  upon  the  subject  it  is  reasonable  and  natural  to  assume 
that  the  person  is  sane.  Accordingly,  in  criminal  trials  gener- 
ally, the  government  maintains  this  branch  of  the  case  by  vir- 
tue of  this  presumption  of  sanity,  but  where,  as  in  the  present 
case,  there  is  evidence  on  the  one  side  and  the  other  upon  the 
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subject  of  the  prisoner's  mental  condition,  a  different  rule  pre- 
vails. In  such  a  case  you  will  look  at  all  the  evidence  on  the 
one  side  and  the  other,  and  look  at  it  in  the  light  of  this  pre- 
sumption of  sanity  which  you  would  derive  from  your  own 
observation  and  experience,  because  it  is  nothing  more  than 
that.  It  is  not  a  presumption  that  has  any  other  force  than  it 
gets  from  the  observation  and  experience  of  men  in  general. 
Take  the  whole  case,  take  this  presumption  of  sanity,  giving  it 
such  weight  as,  in  your  judgment,  you  think  it  is  entitled  to, 
and  look  at  the  whole  evidence  on  the  one  side  and  the  other, 
and  you  will  then  determine  whether,  in  your  judgment,  it  is 
made  out  beyond  a  reasonable  doubt  that  the  prisoner  is  of 
sufficient  mental  capacity  to  be  properly  held  accountable  for 
his  criminal  act,  or  whether  he  should  be  considered  as  irre- 
sponsible. This  is  a  question  of  fact,  and  it  is  to  be  determined 
by  you. 

There  has  been  much  evidence  introduced  bearing  upon  this 
question,  including  evidence  of  the  prisoner's  conduct,  his 
appearance,  acts  and  general  condition  for  a  long  time  prior  to 
the  homicide,  as  well  as  since  that  date.  The  mental  condition, 
also,  of  certain  of  his  relatives,  his  history,  from  his  youth  up, 
and  the  opinion  of  medical  experts  as  to  his  condition  at  the 
date  of  the  homicide,  as  well  as  before  and  since  that  date, 
including  the  present  time,  have  all  been  laid  before  you.  All 
this  evidence  is  competent  for  you  to  consider  and  for  you  to 
give  it  such  weight  as  you  think  it  is  entitled  to  in  determining 
the  mental  condition  of  the  prisoner  at  the  time  of  the  homicide. 

I  do  not  expect  to  state  the  evidence  at  any  great  length, 
as  it  is  no  doubt  clearly  in  your  minds,  but  there  is  one  class 
of  testimony  concerning  which  I  think  I  should  say  something 
to  you,  and  that  is  the  testimony  of  the  medical  experts.  Ordi- 
narily, as  you  have  found  from  the  course  of  the  trial,  witnesses 
are  limited  to  testifying  to  facts  within  their  observation,  and 
are  never  allowed  to  testify  to  opinions.  It  is  not  always  that 
the  line  between  what  is  fact  and  what  is  opinion  can  be  exactly 
drawn,  but  in  general  it  is  the  rule  of  law,  and  it  is  the  purpose 
of  judges  in  conducting  trials  that  witnesses  shall  be  limited  to 
testifying  to  facts.  But  in  cases  where  the  question  of  a  man's 
sanity  is  raised,  physicians  who  have  given  special  attention 
and  study  to  that  branch  of  medical  science  are  allowed  to 
testify  as  to  their  opinions  based  on  assumed  facts,  but  physi- 
cians who  are  merely  in  general  practice  and  have  not  given 
any  special  study  to  the  subject  of  insanity  are  not  allowed  by 
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the  laws  of  this  Commonwealth,  however  eminent  they  may  be, 
however  well  able  to  deal  with  ordinary  diseases,  to  give  opin- 
ions upon  that  subject.  And,  accordingly,  certain  medical  gen- 
tlemen, who  were  called  during  the  course  of  the  trial,  under 
the  operation  of  that  rule,  have  not  been  allowed  to  testify. 
As  was  said  by  Chief  Justice  Gray  in  charging  a  jury  in  an 
important  capital  case  tried  several  years  ago:  — 

As  insanity  is  sometimes  a  subtle  disease,  the  symptoms  and  effects  of 
which  are  difficult  for  persons  not  skilled  in  such  matters  to  understand, 
the  law  allows  you  to  hear  the  opinions  of  professional  and  medical  ex- 
perts upon  that  subject.  The  opinions  of  professional  experts  are  of 
various  classes  and  degrees  of  importance.  As,  for  instance,  if  you  have 
the  opinions  of  experts  who  have  had  the  opportunity  to  examine  the  per- 
son at  the  very  time  he  committed  the  act,  those  opinions,  of  course,  are 
of  greater  weight  because  there  is  less  mistake  usually  about  the  facts  and 
observations  to  which  the  experts  testify  than  where  opinions  are  given 
from  an  examination  of  the  person  some  weeks  or  months  after  the  time 
which  is  the  time  in  question  before  you,  and  where  they  are  giving  opin- 
ions upon  hypothetical  questions  merely  and  upon  testimony  in  regard 
to  acts  which  the  experts  themselves  did  not  see.  It  is  always  for  the 
jury  in  each  case,  after  having  heard  the  testimony  of  the  actual  facts  as 
observed  by  eye  witnesses,  and  after  having  heard  the  testimony  of  experts 
as  to  their  opinions  on  the  one  side  and  the  other,  to  decide  the  question. 

So,  gentlemen,  in  this  case  it  is  for  you,  as  sensible  men,  taking  the 
opinions  and  suggestions  of  the  experts,  taking  the  facts  as  they  have 
been  described  to  you,  taking  such  inferences  as  are  reasonable,  according 
to  the  common  experience  of  mankind,  to  be  drawn  from  the  facts  which 
have  been  brought  to  your  attention  on  the  one  side  and  the  other  by  the 
counsel,  to  say  whether  tins  defendant  was  of  sound  or  unsound  mind; 
that  is  to  say,  was  he  of  sound  or  unsound  mind  so  far  as  this  particular 
case  is  concerned.  What  you  are  dealing  with  here  is  the  question  of 
soundness  or  unsoundness  as  affects  the  defendant's  responsibility  for  the 
homicide;  not  whether  he  might  or  might  not  be  responsible  in  any  other 
respect. 

So  where  witnesses  are  clearly  qualified  to  testify  as  medical 
experts,  and  are  allowed  to  express  their  opinions,  it  does  not 
follow  that  they  are  to  usurp  the  functions,  or  to  stand  in  the 
place,  of  the  jury.  The  case  is  not  to  be  tried  by  the  opinions 
of  experts,  except  that  such  opinions  are  merely  to  be  treated 
as  evidence  for  your  consideration.  If  the  opinion  of  any  one 
or  more  of  the  experts  who  have  testified  does  not  commend 
itself  to  your  sound  judgment  so  that  you  are  satisfied  to  act 
upon  it,  you   are  at  entire  liberty  to  disregard  it.     The  evidence 
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is  held  to  be  competent  simply  in  the  hope  that  it  may  throw 
light  upon  the  case,  and  aid  you  in  coming  to  a  satisfactory 
opinion,  and  just  so  far  as  you  find  that  the  opinions  of  the  medi- 
cal experts  do  aid  you  in  coming  to  a  satisfactory  opinion,  an 
opinion  satisfactory  to  your  own  minds,  you  can  take  those 
opinions  into  consideration  and  give  them  such  weight  and 
significance  as  commends  themselves  to  your  judgment,  and  you 
are  not  bound  to  give  them  any  further  weight. 

Now  what  is  the  rule  of  law  as  to  the  degree  of  mental  capac- 
ity which  the  government  must  show  that  the  prisoner  had  in 
order  to  hold  him  responsible  for  his  act  before  the  law?  In  a 
leading  capital  case  upon  this  subject  tried  in  this  Common- 
wealth many  years  ago,  the  rule  was  stated  by  Chief  Justice 
Shaw  as  follows  (Com.  v.  Rogers,  7  Metcalf,  501):  — 

In  order  to  constitute  a  crime,  a  person  must  have  intelligence  and 
capacity  enough  to  have  a  criminal  intent  and  purpose;  and  if  his  reason 
and  mental  powers  are  either  so  deficient  that  he  has  no  will,  no  con- 
science or  controlling  mental  power,  or  if,  through  the  overwhelming- 
violence  of  mental  disease,  his  intellectual  power  is  for  the  time  obliter- 
ated, he  is  not  a  responsible  moral  agent,  and  is  not  punishable  for  crim- 
inal acts,  but  these  are  extremes  easily  distinguished,  and  not  to  be  mis- 
taken. The  difficulty  lies  between  these  extremes,  in  the  cases  of  partial 
insanity,  where  the  mind  may  be  clouded  and  weakened;  but  not  inca- 
pable of  remembering,  reasoning  and  judging,  or  so  perverted  by  insane 
delusion,  as  to  act  under  false  impressions  and  influences.  In  these  cases, 
the  rule  of  law,  as  we  understand  it,  is  this:  A  man  is  not  to  be  excused 
from  responsibility  if  he  has  capacity  and  reason  sufficient  to  enable  him 
to  distinguish  between  right  and  wrong,  as  to  the  particular  act  he  is  then 
doing;  a  knowledge  and  consciousness  that  the  act  be  is  doing  is  wrong 
and  criminal,  and  will  subject  him  to  punishment.  In  order  to  be  responsi- 
ble, he  must  have  sufficient  power  of  memory  to  recollect  the  relation  in 
which  he  stands  to  others,  and  in  which  others  stand  to  him;  that  the  act 
he  is  doing  is  contrary  to  the  plain  dictates  of  justice  and  right,  injurious 
to  others,  and  a  violation  of  the  dictates  of  duty. 

On  the  contrary,  although  he  may  be  laboring  under  partial  insanity, 
if  he  still  understands  the  nature  and  character  of  his  act,  and  its  conse- 
quences; if  he  has  a  knowledge  that  it  is  wrong  and  criminal,  and  a  mental 
power  sufficient  to  apply  that  knowledge  to  his  own  case,  and  to  know 
that,  if  he  does  the  act,  he  will  do  wrong  and  receive  punishment;  such 
partial  insanity  is  not  sufficient  to  exempt  him  from  responsibility  for 
criminal  acts. 

If  then  it  is  proved,  to  the  satisfaction  of  the  jury,  that  the  mind  of  the 
accused  was  in  a  diseased  and  unsound  state,  the  question  will  be,  whether 
the  disease  existed  to  so  high  a  degree,  that  for  the  time  being  it  over- 
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whelmed  the  reason,  conscience,  and  judgment,  and  whether  the  prisoner, 
in  committing  the  homicide,  acted  from  an  irresistible  and  uncontrollable 
impulse :  If  so,  then  the  act  was  not  the  act  of  a  voluntary  agent,  but  the 
involuntary  act  of  the  body,  without  the  concurrence  of  a  mind  direct- 
ing it. 

In  this  case  it  is  contended  on  behalf  of  the  prisoner  that  he 
is  predisposed  to  insanity;  that  there  is  an  hereditary  predispo- 
sition to  insanity.  This  predisposition  is  not  itself  insanity.  It 
merely  weakens  the  physical  system  and  makes  it  more  liable 
to  disease. 

It  is  contended  on  behalf  of  the  prisoner  that  his  mental 
faculties  were  so  impaired  and  diseased  that  he  was  unable  to 
distinguish  between  right  and  wrong  when  he  killed  Miss  Black- 
stone,  and  so  was  not  a  free  moral  agent  and  not  legally  re- 
sponsible. 

It  is  also  contended  on  behalf  of  the  prisoner  that  at  the 
time  he  shot  and  killed  the  deceased  he  was  acting  under  an 
irresistible  homicidal  impulse;  that  his  mental  condition  was 
such  that  he  had  no  power  of  self-control,  but  acted  under  an 
impulse  which  was  uncontrollable  and  irresistible.  If -you  should 
find  that  the  prisoner's  mind  was  in  such  a  diseased  state  that 
the  fatal  act  must  be  regarded  as  an  outbreak  or  paroxysm  of 
a  mind  diseased,  which  for  the  time  being  overwhelmed  his  will 
and  his  reason  so  that  there  was  an  uncontrollable  impulse, 
springing  from  disease,  to  do  the  act,  then  he  is  not  to  be  con- 
sidered as  a  responsible,  accountable  agent,  although  he  may 
have  been  aware  that  the  act  which  he  was  committing  was 
wrong;  that  is  to  say,  an  irresistible  homicidal  impulse  in  an 
insane  person,  springing  from  a  diseased  mind,  is  a  good  defense, 
though  such  person  knew  that  the  act  was  wrong. 

There  is  evidence  in  the  case  coming  from  some  of  the  medical 
experts  tending  to  show  that  the  defendant  is  a  mental  defec- 
tive, so  called,  or  a  high-grade  imbecile.  A  person  so  desig- 
nated, and  whether  called  a  mental  defective  or  a  high-grade 
imbecile,  I  understand  to  refer  in  a  general  sense  to  a  person  of 
inferior  intellect. 

There  is  evidence  to  show  that  there  are  different  classes  or 
degrees  of  such  mental  defectiveness.  Such  a  person  I  under- 
stand to  be  one  who  is  not  an  idiot,  but  one  who  suffers  from 
want  of  mind  rather  than  from  derangement  or  delusion.  If 
such  a  person  is  charged  with  a  criminal  offense,  his  liability  or 
responsibility  therefor  would  depend  upon  the  question  whether 
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the  want  of  mind  is  such  as  to  entitle  him  to  acquittal  on  the 
ground  of  insanity. 

It  is  true  that  mere  inferiority  of  intellect  is  no  defense  to  a 
crime. 

I  cannot  furnish  you  with  a  definite  measure  of  mental  capac- 
ity to  apply  to  this  prisoner,  except  to  say  that  the  whole 
matter  must  be  submitted  to  your  sound  judgment.  The  rule 
is  that  "A  person  is  not  to  be  excused  from  responsibility  if  he 
has  capacity  and  reason  sufficient  to  enable  him  to  distinguish 
between  right  and  wrong  as  to  the  particular  act  he  is  then 
doing;  if  he  has  the  knowledge  and  consciousness  that  the  act 
he  is  doing  is  wrong  and  criminal  and  will  subject  him  to  punish- 
ment; nor  is  he  to  be  free  from  responsibility  if  he  is  not  over- 
borne by  some  irresistible  and  uncontrollable  impulse  springing 
from  mental  defectiveness  or  disease  to  do  the  act  which  he 
knows  to  be  wrong." 

On  the  other  hand,  if  the  prisoner's  mental  condition  was 
such  that  he  was  unable  to  distinguish  between  right  and  wrong 
as  to  the  act  he  did  when  he  committed  the  homicide,  and  if 
at  that  time  he  was  controlled  by  an  irresistible  and  uncon- 
trollable impulse  springing  from  mental  defectiveness  or  mental 
disease,  then  he  is  not  legally  responsible. 

Now  the  proposition  which  the  government  has  to  support 
is  that  the  prisoner  had  sufficient  mental  capacity  to  be  respon- 
sible for  his  acts  within  the  definition  already  laid  down.  It  is 
not  necessary  for  the  government  to  prove  that  he  is  free  from 
all  insane  delusions  and  from  all  manner  of  unsoundness  of  mind. 
Persons  partially  insane  and  having  insane  delusions  may  never- 
theless be  accountable  before  the  law.  They  are  so  accountable 
if  there  is  not  such  a  state  of  mental  disease  as  to  make  them 
incapable  of  knowing  that  their  act  was  wrong,  or  such  as  to 
overpower  their  will,  so  that  by  reason  of  their  mental  disease 
they  were  acting  under  an  uncontrollable  impulse. 

Two  questions,  therefore,  seem  to  present  themselves  to  you 
upon  this  branch  of  the  case:  first,  whether  or  not  the  prisoner 
was  laboring  under  an  irresistible,  homicidal  impulse  at  the  time 
when  the  fatal  shot  was  fired;  and  secondly,  if  he  was  not  la- 
boring under  such  an  impulse,  was  there  such  a  degree  of  mental 
disease  or  insanity  as  to  make  him  unable  to  distinguish  between 
right  and  wrong  so  as  to  exempt  him  from  responsibility  for  his 
act?     These  are  both  questions  of  fact  for  you. 

The  government  contends  that  the  prisoner  was  sane,  that  he 
knew  the  difference  between  right  and  wrong,  and  knew  that  it 


CHARGE   TO   THE    JURY.  943 

was  unlawful  for  him  to  shoot  and  kill  Miss  Blackstone;  that 
his  act  followed  his  discovery  in  the  house,  and  that  he  shot 
the  deceased  either  because  he  was  led  to  destroy  an  eye  wit- 
ness to  his  breaking  and  entry  into  the  house,  or  because  he 
was  angered  and  disturbed  because  he  had  been  apprehended 
in  his  unlawful  entry  into  the  house;  and  that  his  act  was  the 
result  of  passion  and  anger,  or  that  he  was  actuated  by  a  desire 
to  escape  capture  or  by  some  other  motive. 

In  this  connection  I  desire  to  call  to  your  attention  the  lan- 
guage of  a  distinguished  judge  of  this  court  in  charging  the  jury 
in  a  capital  case  involving  the  mental  capacity  of  the  defend- 
ant therein  to  commit  the  offense  charged.  The  language  which 
I  will  quote  to  you  from  that  charge  may  be,  perhaps,  another 
statement  of  the  law  somewhat  the  same  as  I  have  given  it  to 
you,  but  in  another  form  of  words.  I  adopt  it  and  I  make  it 
a  part  of  these  instructions  because  it  has  been  approved  by 
our  highest  court,  and  because  it  may  be  helpful  to  you,  in 
connection  with  what  I  have  already  said,  in  determining  the 
degree  of  mental  capacity  which  must  have  been  shown  in 
order  that  the  prisoner  at  the  bar  may  be  held  accountable  for 
the  crime  with  which  he  is  charged.  In  that  case  the  Court 
said:  — 

And  it  is  a  general  rule  of  law  that,  in  order  to  be  able  to  commit  a 
crime,  a  person  who  is  charged  with  its  commission  must  have  intelligence 
and  capacity  enough  to  have  a  criminal  intent  and  purpose.  At  any  rate, 
when  the  charge  is  of' the  commission  of  such  a  crime  as  this,  if  he  was  not 
capable  ot  a  criminal  intent  and  purpose,  if  he  had  no  criminal  intent  and 
purpose  in  what  he  did,  then  he  cannot  have  been  guilty  of  a  crime  in 
doing  what  he  did.  If  his  reason  and  mental  powers  were  either  so  defi- 
cient that  he  had  no  will  and  no  conscience,  no  controlling  mental  powers, 
or  if  through  the  overwhelming  power  of  mental  disease  his  intellectual 
power  was  for  the  time  obliterated,  then  he  was  not  a  responsible  moral 
agent,  and  is  not  answerable  for  criminal  acts. 

And  it  is  for  you  to  say,  considering  all  the  evidence  which  has  been 
introduced  bearing  on  that  subject,  —  including  the  testimony  of  experts, 
including  testimony  which  it  has  been  claimed  by  the  defense  tends  to 
establish  the  existence  of  a  predisposition  to  insanity  in  this  defendant, 
including  the  testimony,  so  far  as  you  have  it,  of  the  condition  of  this 
defendant  before  the  time  in  question,  including  a  consideration  of  what 
lii-  condition  was  immediately  after  the  commission  of  this  act,  including 
all  that  he  said  and  did,  and  putting  yourselves,  so  far  as  you  can,  in  a 
position  to  look  at  the  whole  of  it,  —  whether  or  not  at  this  time  he  was 
a  responsible  being. 

You  are  to  look  at  all  this  evidence,  further,  in  the  light  of  the  fact 
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that,  there  being  evidence  in  the  case,  it  is  incumbent  upon  the  prosecu- 
tion to  satisfy  you  affirmatively  that  he  had  sufficient  mental  capacity  to 
be  responsible  for  his  acts;  and  you  are  also  to  look  at  it  in  the  light 
of  the  presumption  which  usually  exists  in  favor  of  sanity;  that  is,  you 
are  to  consider  all  the  matters  which  have  been  put  in  evidence;  you  are 
to  consider  this  presumption  in  favor  of  sanity  which  usually  exists  in 
the  case  of  most  men,  giving  to  that  presumption  just  exactly  that  degree 
of  weight  that  you  think  it  ought  to  have,  and  you  will  remember  that  it 
is  for  the  prosecution  affirmatively  to  satisfy  you,  with  the  same  degree 
of  certainty  as  on  other  parts  of  the  case,  of  the  fact  that  this  defendant 
is  responsible  to  human  law  for  what  he  did,  and  then  you  will  say  whether 
or  not  he  is  responsible  or  irresponsible. 

He  is  not  to  be  excused  from  criminal  responsibility  if  he  is  able  to  dis- 
tinguish between  right  and  wrong, ; —  if  he  is  able  to  understand  the  nature 
of  the  act  which  he  is  committing  and  about  which  inquiry  is  made,  and 
to  understand  its  nature  and  the  consequences  which  ought  to  flow  from 
it,  —  unless  you  should  find  that  he  was  at  the  time  overpowered  by  some 
overwhelming  impulse  proceeding  from  mental  disease,  which,  for  the 
time  being,  overcame  and  obliterated  his  volition,  his  will,  his  conscience, 
ability  to  control  himself,  and  thus  led  him  to  commit  an  act  although  he 
knew  it  to  be  wrong;  or  unless,  when  he  committed  the  act,  he  was  de- 
prived of  his  own  consciousness  or  power  of  self-control  by  some  mental 
disease,  so  that  the  act  in  question,  although  it  might  have  been  done  by 
his  hand,  was  not  the  product  of  Ms  mind  and  did  not  proceed  from  his 
will,  and  so  cannot  correctly  be  said  to  be  really  in  any  sense  his  act.  He 
is  not  to  be  excused,  and  this  defendant  is  not  to  be  excused,  from  the 
consequences  of  any  crime  he  may  have  committed,  if  he  had  that  reason 
and  capacity  sufficient  to  enable  him  to  judge  as  to  the  particular  act 
between  right  and  wrong,  unless  at  the  time  he  did  it  his  will,  his  moral 
and  mental  power,  was  so  overpowered  that  what  his  hand  committed 
was  not  really  done  by  himself. 

It  is  not  necessary  that  it  should  be  shown  either  that  he  was  sane  or 
that  he  was  not  partially  insane,  provided  it  is  shown  that  he  had  at 
the  time  this  ability  to  distinguish  between  right  and  wrong  with  refer- 
ence to  the  acts  which  he  did,  and  if  it  also  appears  that  he  was  not  over- 
powered by  some  overwhelming  impulse  proceeding  from  a  mental  disease 
which  overcame  his  will  and  made  the  act  which  he  committed  not  really 
his  act,  but  the  mere  act  of  his  body  without  that  body  being  guided  by 
his  own  controlling  or  directing  will. 

And  this  would  be  so  if  there  were  such  a  mental  disease  in  him  at  this 
time,  whether  that  mental  disease  incapacitated  him  from  distinguishing 
between  right  and  wrong,  or  whether  it  were  the  source  of  such  an  over- 
whelming and  uncontrollable  impulse  as  I  have  spoken  of,  no  matter 
from  what  source  that  mental  disease  originated,  if  it  really  existed  to  the 
extent  that  I  have  stated.  .  • 

If  his  mind  was  from  mental  disease  in  such  a  state  that  he  could  not 
then  distinguish  between  right  and  wrong,  or  if  he  was  the  victim  of  an 
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uncontrollable  impulse  to  do  wrong,  though  he  knew  it  to  be  wrong,  so 
that  he  could  not  refrain  from  it,  if  his  will  was  overpowered  and  his  con- 
science was  overpowered,  and  what  his  hand  did  was  not  really  his  act, 
why  then  he  is  not  to  be  held  responsible  for  it.  But  if  he  did  have  that 
power,  and  if  he  did  act  when  he  was  able  to  control  himself  so  far  as 
mental  disease  is  concerned,  why  then  he  would  be  responsible. 

Now,  gentlemen,  this  doctrine  in  its  application  requires 
much  caution  on  the  part  of  the  jury.  It  is  to  distinguish 
between  a  homicidal  impulse  which  is  the  result  of  mental  dis- 
ease and  a  homicidal  impulse  which  comes  from  passion,  from 
a  desire  for  revenge,  from  anger,  from  some  reason  or  motive 
that  a  person  may  have  whose  mind  is  not  diseased.  If  a  sane 
man's  passion  gets  the  better  of  him  he  must  stand  the  conse- 
quences. If  one  was  acting  under  an  impulse  or  a  motive 
which  he  might  control  and  ought  to  control,  then  the  law  can- 
not hoid  him  excused,  but  he  is  responsible  for  his  act.  The 
distinction  is,  between  a  homicidal  impulse  which  springs  from 
a  diseased  mind  and  one  which  springs  from  passion,  anger, 
revenge  or  some  other  unlawful  motive  such  as  a  sane  man 
may  have. 

This  is  a  question  which  must  be  determined  by  you,  and  it 
is  a  question  of  the  last  importance.  Its  gravity  has  been 
dwelt  upon  by  counsel.  Indeed,  it  cannot  be  well  overestimated. 
The  fate  of  the  prisoner  on  the  one  hand,  the  safety  of  society 
on  the  other,  alike  demand  that  you  should  use  all  possible 
pains  to  see  to  it  that  you  come  to  a  correct  determination 
upon  this  point,  and,  as  I  have  said  before,  I  have  no  reason 
to  suppose  that  there  is  any  danger  that  any  of  you  will  under- 
estimate the  importance  of  your  duty  in  this  respect. 

The  only  thing  that  occurs  to  me  further  as  necessary  to  say 
to  you  before  submitting  the  case  to  you  is  as  to  the  form  of 
the  verdict.  If  you  are  satisfied  that  the  defendant,  being  of 
sufficiently  sound  mind  to  be  accountable  for  his  acts,  and  by 
reason  of  deliberate  premeditation  or  by  reason  of  the  homicide 
being  committed  by  the  prisoner  while  he  was  in  the  commis- 
sion of,  or  in  the  attempt  to  commit,  an  offense  punishable  by 
imprisonment  in  the  State  Prison  for  life,  as  I  have  previously 
explained  to  you,  and  so  was  guilty  of  murder  in  the  first  degree, 
it  would  be  your  duty  to  find  him  guilty  of  murder  in  the  first 
degree. 

If  you  should  not  be  satisfied  of  that,  but  still  be  satisfied 
that  he  was  accountable  when  he  committed  the  act,  then  you 
should   find  him   guilty  of   murder  in  the  second   degree.     That 
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is,  if  you  should  find  that  the  prisoner's  mind  was  impaired, 
although  not  impaired  to  an  extent  that  you  feel  at  liberty  to 
hold  that  he  is  not  responsible  for  his  acts,  still,  if  his  mind 
was  so  far  impaired  that  in  consequence  of  such  impairment 
you  find  that  he  was  not  capable  of  deliberate  premeditation, 
you  would  properly  find  a  verdict  of  murder  in  the  second  degree. 

Unless  you  should  find  that  he  was  accountable  when  he 
committed  the  murder,  and  committed  it  while  in  the  com- 
mission of,  or  an  attempt  to  commit,  an  offense  punishable  by 
imprisonment  in  the  State  Prison  for  life,  —  if  the  evidence 
leads  you  to  that  conclusion,  then  he  would  be  guilty  of  murder 
in  the  first  degree,  although  committed  without  deliberate  pre- 
meditation, provided,  as  I  said  before,  you  found  he  was  re- 
sponsible for  his  act. 

If  you  should  find  that  he  committed  the  act,  but  are  satis- 
fied upon  the  evidence  that  he  was  insane  at  the  time,  then  it 
would  be  your  duty  to  return  a  verdict  of  "not  guilty  by  reason 
of  insanity." 

In  this  case,  no  suggestion  has  been  made  in  the  argument 
that  there  is  any  evidence  to  support  a  verdict  of  manslaughter, 
and  so  it  will  not  be  necessary  to  dwell  upon  that  phase  of  the 
case. 

If  you  are  satisfied,  according  to  the  rules  of  law  that  have 
been  laid  down  to  you,  that  the  prisoner,  being  an  accountable 
person  for  his  acts,  committed  the  crime  of  murder  in  the  first 
degree,  it  is  your  duty  to  find  so  upon  your  oaths. 

If  you  are  not  satisfied  that,  at  the  time  the  homicide  was 
committed,  the  prisoner  acted  with  deliberate  premeditation, 
and  are  not  satisfied  that  he  killed  the  deceased,  while  in  the 
commission  of  an  offense  punishable  by  imprisonment  in  the 
State  Prison  for  life,  but  still  consider  him  accountable  when 
the  homicide  was  committed,  then  it  will  be  your  duty  to  find 
him  guilty  of  murder  in  the  second  degree.  If  you  are  not 
satisfied  that  he  was  of  sound  mind,  it  will  be  your  duty  to 
bring  in  a  verdict  of  "not  guilty  by  reason  of  insanity."  Of 
course,  gentlemen,  it  is  within  your  province  to  acquit  him 
altogether,  but  that  is  not  suggested  by  his  counsel,  and  as  there 
seems  to  be  no  aspect  of  the  case  in  which  that  can  be  pre- 
sented, I  shall  say  nothing  to  you  about  it. 

Gentlemen,  you  will  bear  in  mind  that  you  constitute  one 
tribunal  of  twelve  men,  and  not  twelve  independent  tribunals. 
Each  juror  must  express  his  own  final  conclusion  in  the  verdict 
to   which  he   assents   and  not  a  mere   acquiescence  in  the   con- 


CHARGE    TO    THE    JURY.  947 

elusion  of  his  fellows.  But  in  bringing  your  twelve  minds  to  a 
common  conclusion,  you  should  examine  the  questions  with 
candor  and  with  a  proper  respect  and  deference  to  the  opin- 
ions of  each  other.  In  conferring  together,  you  ought  to  listen 
to  each  other's  views  and  arguments  with  a  disposition  to  be 
convinced.  The  jury  room  is  no  place  for  pride  of  opinion,  or 
for  espousing  either  side  of  an  issue  in  a  spirit  of  controversy. 
The  single  object  sought  to  be  effected  is  to  arrive  at  a  true 
verdict,  and  this  is  best  accomplished  by  deliberation  and  due 
deference  to  the  conflicting  opinions  of  fellow  jurors.  By  such 
means,  and  such  means  only,  can  safe  and  just  results  be  ob- 
tained; and  without  those,  trial  by  jury,  instead  of  being  an 
essential  aid  in  the  administration  of  justice,  would  become  a 
most  effectual  obstacle  to  such  administration. 

Now,  gentlemen,  in  this  case,  if  the  evidence  satisfies  you 
beyond  a  reasonable  doubt  of  the  contentions  which  are  made 
by  the  government  here,  and  you  are  satisfied  beyond  a  rea- 
sonable doubt  of  this  defendant's  sanity  at  the  time  the  acts 
were  committed,  then  you  will  render  such  verdict  as  you 
think  is  warranted  by  the  evidence.  If  you  find,  as  I  said 
before,  that  the  homicide  was  committed  with  deliberate  pre- 
meditation, or  in  the  commission  of  an  offense  punishable  by 
imprisonment  in  the  State  Prison  for  life,  then  you  should 
return  a  verdict  of  guilty  of  murder  in  the  first  degree.  You 
wi  1  bear  in  mind  what  I  said  as  to  murder  in  the  second  degree. 
If,  on  the  other  hand,  you  should  find  that  the  defendant  was 
irresponsible  at  the  time  he  committed  the  offense  under  the 
instructions  which  I  have  given  you,  then  you  would  return  a 
verdict  of  "not  guilty  by  reason  of  insanity." 

If  the  evidence  in  this  case  satisfies  you  of  the  prisoner's  guilt, 
then  you  should  declare  it  by  your  verdict.  On  the  other  hand, 
if  you  should  not  be  satisfied  with  that  degree  of  certainty 
which  I  have  described,  then  you  should  render  a  verdict  of 
"not  guilty  by  reason  of  insanity." 

There  is  no  escape  from  the  responsibility  which  has  come  to 
you  save  in  the  faithful  effort  to  render  a  true  verdict,  whether 
it  be  a  verdict  of  conviction,  or  whether  it  be  a  verdict  of 
acquittal  by  reason  of  insanity.  Do  not  forget  that  the  conse- 
quences of  decision  are  as  momentous  to  the  community  as  they 
possibly  can  be  to  the  prisoner  at  the  bar.  The  Commonwealth 
has  in  view  only  the  protection  of  its  individual  citizens,  and  is 
olicitous  for  every  right  of  the  prisoner  as  for  those  of  any 
of  its   citizens.      A   false   verdict   against  a  prisoner  thwarts  the 
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purpose  of  the  Commonwealth  as  effectually  as  a  false  verdict 
in  its  favor.  If  a  true  verdict  involves  a  conviction,  the  mis- 
fortune to  the  prisoner  in  that  extremity  lies  not  in  the  verdict 
nor  in  the  penalty  which  the  law  fixes,  but  in  the  sad  fact  which 
makes  the  verdict  true. 

Do  not  be  misled  by  any  appeals  on  the  one  side  or  the  other 
that  would  affect  your  deliberate  judgment  in  determining  this 
case  upon  the  evidence. 

We  are  all  here,  gentlemen,  in  the  discharge  of  solemn,  grave 
and  responsible  duties.  You  will  act  upon  the  evidence  under 
the  rules  as  I  have  stated  them  to  you,  and  render  such  verdict 
as  shall  satisfy  the  dictates  of  your  sound  judgment  and  your 
consciences,  and  I  have  no  doubt  it  will  be  a  true  verdict. 

In  conclusion,  I  desire  to  quote  to  you  the  words  of  Chief 
Justice  Shaw  in  his  instructions  to  the  jury  in  a  great  and  lead- 
ing criminal  case  tried  in  this  Commonwealth  many  years  ago, 
which  words  are  applicable  and  pertinent  in  this  case  upon 
which  you  are  about  to  deliberate.     He  said:  — 

You  will  consider  that  you  have  been  called  upon  and  set  apart;  in  the 
first  place,  drawn  by  lot  from  those  most  experienced.  You  have  been 
selected  from  the  body  of  those  who  have  been  drawn  with  all  the  advan- 
tages which  the  condition  of  humanity  will  admit.  And,  gentlemen, 
when  it  is  said  that  it  is  possible  to  err,  that  is  true.  It  is  nothing  more 
than  to  say  that  we  are  human.  It  is  always  possible  to  err.  All  we  can 
hope  to  do,  you  in  your  department  and  we  in  ours,  is  to  exercise  the 
best  faculties  of  our  minds  and  give  all  the  weight  to  the  evidence  which 
it  deserves,  to  weigh  carefully  on  both  sides,  and  although  we  should 
come  to  a  verdict  which  at  some  future  time  should  prove  to  be  erro- 
neous, yet  still,  a  consciousness  that  we  have  done  our  duty  will  sustain 
us,  and  I  commit  this  case  to  your  consideration.  Take  sufficient  time, 
weigh  the  evidence,  and  give  such  verdict  as  will  satisfy  your  own  sound 
judgment  and  your  consciences. 

Conference  between  Court  and  counsel :  — 

Mr.  Stapleton.  I  except  to  so  much  of  the  charge  in  regard 
to  the  presumption  of  sanity  as  permits  the  jury  to  take  into 
account  the  presumption  of  sanity  after  evidence  has  been  intro- 
duced of  the  defendant's  insanity  in  arriving  at  a  conclusion  as 
to  sanity  or  insanity. 

The  officers  were  sworn  to  take  charge  of  the  jury  until  they 
should  be  discharged  of  their  verdict. 


CHARGE    TO    THE   JURY.  949 

The  defendant  asks,  and  the  Commonwealth  agrees,  that  the 
reports  on  the  defendant's  condition  at  Bridgewater  may  be 
submitted  as  an  exhibit,  and  the  same  are  given  to  the  jury, 
together  with  the  exhibits  previously  introduced. 

The  jury  retire  at  9.50  p.m. 

The  court  came  in  at  1.55  a.m.,  the  jury  having  returned 
for  instructions  and  the  prisoner  being  present. 

The  Court.  Gentlemen,  I  understand  that  you  desire  some 
further  instructions  with  reference  to  certain  matters  which  are 
embraced  in  the  questions  which  you  have  sent  to  the  Court. 
The  first  of  these  questions  is:  — 

If  a  man  breaks  and  enters  a  house  with  burglarious  intent,  and  is 
caught  and  proved  guilty,  is  his  crime  punishable  by  life  imprisonment? 

I  do  not  know  that  I  can  do  better  than  to  call  to  your  atten- 
tion and  repeat  to  you  what  I  said  previously  in  the  charge. 
We  have  a  statute  which  provides  that  "  Whoever  breaks  and 
enters  a  dwelling  house  in  the  night-time,  with  intent  to  commit 
a  felony,  or  whoever,  after  having  entered  with  such  intent, 
breaks  such  dwelling  house  in  the  night-time,  any  person  being- 
then  lawfully  therein,  and  the  offender  being  armed  with  a 
dangerous  weapon  at  the  time  of  such  breaking  or  entry,  or  so 
arming  himself  in  such  house,  or  making  an  actual  assault  on 
a  person  lawfully  therein,  shall  be  punished  b}r  imprisonment  in 
the  State  Prison  for  life  or  for  any  term  of  not  less  than  ten 
years." 

If  you  are  satisfied  with  that  degree  of  certainty  which  the 
law  requires,  namely,  proof  beyond  a  reasonable  doubt,  that  the 
defendant  broke  and  entered'  the  Dow  dwelling  house  in  the 
night-time  with  intent  to  commit  a  felony,  that  he  so  broke 
and  entered,  with  the  purpose  and  intention  of  robbing  said 
house,  or  any  person  lawfully  therein,  the  defendant  being 
armed  with  a  dangerous  weapon,  at  the  time  of  such  breaking 
and  entry,  and  that  he  made  an  actual  assault  upon  Miss 
Blackstone  while  in  the  house,  you  would  be  warranted  in 
finding  that  he  committed  an  offense  under  the  statute  which  I 
have  referred  to,  punishable  by  imprisonment  in  the  State 
Prison  for  life.  And  as  I  stated  to  you  in  the  charge,  the  law 
defines  "the  night-time,"  as  used  in  this  connection,  as  that 
period  of  time  between  one  hour  after  sunset  on  one  day  and 
one  hour  before  sunrise  on  the  next  day. 
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For  a  person  to  raise  a  window  of  a  house  which  is  wholly 
closed,  even  if  such  window  is  not  locked  or  fastened  except  by 
its  own  weight,  and  to  enter  the  house  by  that  means,  would 
constitute  a  breaking  and  entering  within  the  meaning  of  the 
statute,  although  an  entrance  into  a  dwelling  house  through  a 
window  or  door  which  is  left  partly  open  is  not  the  forcible 
breaking  and  entering  described  in  the  statute. 

In  other  words,  gentlemen,  if  the  window  is  down  and  that 
window  is  raised,  it  constitutes  breaking,  although  the  window 
need  not  be  locked  to  constitute  a  breaking. 

And  so,  if  there  was  breaking  and  entering  under  the  cir- 
cumstances which  I  have  described,  and  you  are  satisfied  of 
that,  and  the  Commonwealth  has  proved  beyond  a  reasonable 
doubt  that  Miss  Blackstone  was  unlawfully  killed  by  the  pris- 
oner with  malice  aforethought,  while  he  was  acting  in  violation 
of  the  statute,  then  he  is  guilty  of  murder  in  the  first  degree, 
even  if  the  homicide  was  not  committed  with  deliberately 
premeditated  malice  aforethought,  assuming  that  he  was  legally 
responsible  for  his  act. 

You  will  notice  that  the  statute  which  I  have  called  to  your 
attention  provides  that  the  penalty  may  be  imprisonment  for 
life,  or  for  a  period  not  exceeding  ten  years.  So  if  it  appears 
that  an  offense  was  committed  in  violation  of  that  statute, 
which  provides  that  the  extreme  penalty  shall  be  imprisonment 
for  life,  then  this  defendant,  if  he  committed  the  offense  under 
those  circumstances  and  in  violation  of  the  statute,  would  be 
guilty  of  murder  in  the  first  degree,  although,  as  I  have  said 
before,  deliberate  premeditation  was  not  shown. 

Murder  so  committed  would  be  murder  in  the  first  degree, 
because  committed  while  the  prisoner  was  committing  an  offense 
punishable  by  imprisonment  for  life.  By  this  is  not  meant  that 
the  extreme  penalty  must  necessarily  be  imposed,  but  that  it 
may  be  so  imposed,  —  that  the  offense  is  so  punishable.  That 
is  what  the  statute  means. 

You  have  also  propounded  this  question:  — 

Is  it  the  privilege  of  this  jury  to  bring  in  a  verdict  of  guilty  in  the  first 
degree,  of  guilty  in  the  second  degree,  and  acquittal  on  the  ground  of 
insanity? 

Those  are  the  three  forms  of  verdict  either  one  of  which  the 
jury  should  render  as  they  may  find  they  should  render  upon 
the  evidence.     If  you  find  that  the  defendant  is  guilty  of  mur- 
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der  in  the  first  degree,  your  foreman  will  announce,  when  inter- 
rogated by  the  clerk  as  to  your  verdict,  "guilty  of  murder  in 
the  first  degree  "  If  you  find  that  the  defendant  is  guilty  of 
murder  in  the  second  degree,  the  response  of  the  foreman  in 
answer  to  the  question  of  the  clerk  will  be,  "  Guilty  of  murder 
in  the  second  degree."  If  the  jury  find  that  the  defendant  is 
not  guilty  by  reason  of  insanity,  then  the  response  of  the  fore- 
man in  answer  to  the  clerk's  question  will  be,  "Not  guilty  by 
reason  of  insanity." 

The  only  other  matter,  gentlemen,  about  which  I  understand 
you  desire  information  is  in  response  to  this  question:  — 

What  is  testimony  in  regard  to  entering  window? 

I  can  only  call  to  your  attention,  gentlemen,  the  evidence  so 
far  as  it  relates  to  this  subject,  and  I  propose  to  read  to  you 
all  the  evidence  which  has  been  submitted  at  this  trial  bearing 
upon  that  question. 

The  following  testimony  was  then  read  by  the  Court:  Vol- 
ume 2,  page  130,  of  Dr.  Bates;  pages  161,'  165,  166  and 
167,  of  Martin  P.  Costello,  police  officer;  pages  172,  175  and 
178,  of  Edgar  A.  Littlefield;  pages  190  and  196,  of  Lucy  J. 
Dow;  pages  200  and  209,  of  Harriet  P.  Dow;  pages  214  and 
217,  of  Sarah  J.  Dow;  page  252  and  cross-examination  of 
Edna  E.  Ellison;  volume  3,  pages  281,  295,  303,  308  and  309, 
of  Captain  Boyle;    page  373,  of  Officer  Flynn. 

That,  gentlemen,  is  the  testimony  concerning  the  entry  by 
this  defendant  into  this  house  through  this  bedroom  window, 
and  relates  to  the  subject  about  which  you  have  made  inquiry; 
and  the  reading  to  you  of  this  testimony  and  what  I  have 
already  said  to  you  I  think  fully  covers  all  the  questions  which 
you  propounded.  You  may  now  retire,  gentlemen,  and  further 
consider  the  case. 

Mr.  Stapleton.  For  the  purpose  of  saving  the  defendant's 
rights  I  would  like  to  except  to  the  charge  in  answer  to  that 
question  in  regard  to  burglary. 

The  Court.     Mr    Stapleton,  I  don't  know  what^  you  refer  to. 

Mr.  Stapleton.  The  first  question  which  they  asked:  If  a 
man  breaks  and  enters  a  house  with  burglarious  intent  — 

The  Court.  I  have  read  exactly  the  same  thing  in  what  I 
stated  to-day. 
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Mr.  Callahan.  That  is  all  it  is,  —  a  repetition  of  the  in- 
struction. 

The  Court.  I  do  not  think  you  ought  to  except  to  that 
unless  you  had  excepted  when  I  gave  it  to  them  originally. 

Mr.  Stapleton.  In  the  question  there,  your  Honor  will 
note,  it  doesn't  say  anything  about  the  night-time,  as  I  remem- 
ber. 

The  Court.  I  do  not  think  at  this  time,  after  I  have  given 
the  instruction  here,  without  your  calling  it  to  my  attention, 
and  especially  in  view  of  the  fact  that  it  is  the  same  statement 
which  I  gave  as  part  of  the  charge  without  objection,  that  an 
exception  ought  to  be  claimed  at  this  time.  I  will  note,  how- 
ever, that  you  claim  an  exception. 

Mr.  Stapleton.  I  don't  know  that  it  is  of  any  value.  I 
don't  think  I  will  press  it,  your  Honor. 

The  jury  retired  at  2.52  a.m. 

The  court  came  in  at  3.08  a.m.  The  jury  was  polled  and  the 
prisoner  responded  to  the  calling  of  his  name. 

The  Clerk.  Gentlemen  of  the  jury,  have  you  agreed  upon 
your  verdict? 

The  Foreman.     We  have. 

The  Clerk.  Mr.  Spencer,  stand  up.  Mr.  Foreman,  look 
upon  the  prisoner;  prisoner,  look  upon  the  foreman.  What  say 
you,  Mr.  Foreman,  is  Bertram  G.  Spencer,  the  prisoner,  at  the 
bar,  guilty  or  not  guilty? 

The  Foreman.     Guilty. 

The  Clerk.     Of  what? 

The  Foreman.     Of  murder  in  the  first  degree. 

The  Clerk.  Gentlemen  of  the  jury,  hearken  to  your  verdict 
as  the  Court  hath  recorded  it.  You  upon  your  oaths  do  say 
that  Bertram  G.  Spencer,  the  prisoner  at  the  bar,  is  guilty  of 
murder  in  the  first  degree.  So  you  say,  Mr.  Foreman,  and  so 
you  all  say. 

The  Court.  Mr.  Crier,  you  may  make  the  previous  procla- 
mation. 

The  court  then,   at  3.11   a.m.,   adjourned  sine  die. 
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HEARING  ON  MOTION  FOR  NEW  TRIAL  BE- 
FORE HON.  JOHN  C.  CROSBY,  JUSTICE. 


December  26,  1911. 

Mr.  Young.  If  your  Honor  please,  this  is  a  motion  for  a  new 
trial  in  the  matter  of  the  Commonwealth  of  Massachusetts  v. 
Bertram   G.   Spencer,  which  I  will  read.     It  is  as  follows:  — 

Now  comes  the  defendant  in  the  above  entitled  case,  and  respectfully 
moves  the  said  Court  to  set  aside  the  verdict  heretofore  rendered  iu  said 
case  and  to  order  a  new  trial  of  the  same  for  the  reasons  hereinafter  set 
forth,  to  wit:  — 

That  the  said  verdict  was  against  the  evidence. 

That  the  said  verdict  was  against  the  weight  of  the  evidence. 

That  the  prisoner's  guilt  was  not  established  beyond  a  reasonable  doubt. 

That  there  was  no  evidence  en  which  the  jury  could  properly  find  a  ver- 
dict of  murder  in  the  first  degree. 

That  there  was  no  evidence  that  the  homicide  as  alleged  was  committed 
in  the  commission  or  attempted  commission  of  a  crime  punishable  with 
death  or  imprisonment  in  the  State  Prison  for  life. 

If  your  Honor  please,  it  is  not  my  purpose,  neither  do  I  be- 
lieve it  necessary,  to  call  your  Honor's  attention  to  the  impor- 
tance of  this  motion.  There  is  a  life  at  stake,  and  life  is  the  most 
sacred  thing  in  the  world,  the  one  thing  that  is  incomparable. 
Neither  do  I  deem  it  essential  to  quote  the  law,  but  will  simply 
refer   to  it. 

Murder  committed  with  deliberately  premeditated  malice  afore- 
thought, or  with  extreme  atrocity  or  cruelty,  or  in  commission 
or  attempted  commission  of  a  crime  punishable  with  death  or 
imprisonment  for  life,  is  murder  in  the  first  degree.  And  who- 
ever breaks  and  enters  a  dwelling  house  in  the  night-time  with 
intent  to  commit  felony,  armed  with  a  dangerous  weapon  at  the 
time  of  such  breaking  or  entering,  shall  be  punished  by  imprison- 
ment in  the  State  Prison  for  life. 

Well  do  I  remember  your  Honor's  instructions  to  the  jurors, 
not  to  converse  or  comment  upon  any  individual's  evidence,  but 
to  wait  until  all  the  evidence  had  been  given,  also  the  charge  by 
the  Court.     This,  of  course,  to  my  mind  meant  that  they  should 
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free  themselves  of  all  prejudices  or  knowledge,  so  that  they 
would  be  in  a  position  to  receive  the  evidence  as  it  should  fall 
from  the  lips  of  the  person  giving  it. 

Furthermore,  I  would  call  your  Honor's  attention  to  the  fact 
that  late  in  the  night,  or  early  in  the  morning,  the  jury  returned, 
that  they  might  be  more  fully  convinced  of  just  what  breaking 
into  a  home  at  night-time  meant. 

Therefore  I  desire  to  say  that  there  was  not  a  scintilla  of  evi- 
dence that  the  breaking,  if  there  was  one,  was  done  in  the  night- 
time, nor  neither  has  the  jury  a  right  to  draw  any  conclusions 
that  it  was  night-time,  as  that  time  is  understood  by  law,  and 
if  not  proven  by  the  Commonwealth  that  it  was  night-time  when 
the  breaking  occurred  or  took  place,  then  they  must  infer  that 
the  breaking  was  done  in  the  daytime,  for  the  difference  of  one 
minute  means  life  or  death. 

As  I  was  saying,  if  your  Honor  please,  that  one  minute  of 
time  before  one  hour  after  sunset  makes  a  vast  difference  in  the 
history  of  this   case,   and  in  its  conclusion,  —  a   vast  difference. 

And  so  we  find,  by  those  whose  business  it  is  and  whose  duty 
it  is  to  calculate,  and  who  do  calculate,  just  when  the  sun  rises 
and  just  when  the  sun  sets,  and  what  is  known  as  meridian  time, 
that  on  the  31st  of  March,  1910,  the  sun  set  at  6.25,  and  that 
meridian  time  is  ten  minutes  slower  than  what  is  known  as 
calculators'  time,  railroad  or  standard  time,  used  by  cities  now 
as  their  own  local  time,  which,  with  the  ten  minutes  added  to 
6.25,  makes  6.35.  One  hour  after  that  makes  7.35.  So  if  your 
Honor  will  calculate  the  time,  it  is  utterly  impossible  to  infer 
from  any  evidence,  I  care  not  who  it  may  be  from,  that  this  man 
ever  entered  that  home  after  that  hour. 

I  say,  at  least  I  believe,  that  no  juror  would  have  the  right  to 
assume  that.  If  he  could,  he  could  assume  from  his  own  mind, 
and  throw  aside  all  evidence  and  all  testimony  that  had  been 
given  in  the  case,  and  find  a  verdict  as  he  would.  A  juror 
would  have  no  more  right  to  assume  that  that  man  entered  that 
house  in  the  night-time.  Unless  it  was  proven,  he  would  be 
compelled  to  say  that  it  was  in  the  daytime;  just  precisely  as 
in  law,  even  though  a  man  is  found  standing  alongside  a  dead 
body,  he  is  considered  innocent  until  it  is  proven  that  he  was 
the  man  that  took  its  life. 

There  is  not  a  scintilla  of  evidence  here  to  show  that  he 
entered  that  house  in  the  night-time;  if  it  was  in  the  daytime, 
then  it  is  not  murder  in  the  first  degree,  upon  the  breaking  and 
entering. 
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Now,  then,  we  will  take  up  the  second  point  that  I  am  to 
speak  on.  We  say  there  is  no  evidence  whatever  here  that  he 
broke  in,  and  I  have  read  the  evidence  carefully  of  Mrs.  Sarah  J. 
Dow,  I  have  read  the  evidence  carefully,  as  given  to  me  by  the 
stenographer,  of  Lucy  J.  Dow,  and  the  evidence  as  given,  which 
I  have  read  carefully,  of  Miss  Ellison,  the  nurse. 

Mrs.  Dow,  —  and  the  Commonwealth's  witness  too,  —  when 
asked  in  regard  to  the  windows,  said  very  plainly  when  ques- 
tioned, "And  you  closed  them  that  night?"  "I  closed  them  in 
the  forenoon."  When  she  testified  that  she  had  gone  into  the 
bedroom  and  closed  and  locked  those  windows,  she  said  she  did 
it  in  the  forenoon.  And  when  the  question  was  asked  her,  "  And 
you  closed  them  that  night?"  she  answered  back,  "I  closed  them 
in  the  forenoon."  "What  is  that?"  was  the  question.  The 
answer  is,  "I  didn't  close  them  at  night.  I  closed  them  in  the 
forenoon.  They  hadn't  been  opened  to  my  knowledge."  Again 
the  question,  "  Did  you  close  the  windows  that  evening?"  "  No, 
sir;  because  they  hadn't  been  opened."  In  the  forenoon  she 
went  into  that  back  bedroom,  where  she  slept  the  night  before; 
then  she  closed  and  locked  the  windows. 

And  Lucy  J.  Dow,  the  daughter,  stated,  if  your  Honor  please, 
upon  the  stand,  as  incorporated  in  the  record,  that  right  after 
the  shooting  she  went  into  the  bedroom  and  it  was  locked.  And 
the  nurse,  confused  as  she  was,  of  course,  if  your  Honor  will 
recall  her  confusion,  briefly,  where  she  said,  —  Dr.  Bates  had 
testified  before,  and  Dr.  Bates  had  testified  that  when  he  got 
there  the  two  doctors  were  there,  and  Dr.  Sweet  was  in  the  bed- 
room, and  this  lady  who  had  been  injured  was  lying  upon  the 
bed,  and  that  the  doctor  was  there,  those  two  doctors,  long 
before  him,  —  yet  this  nurse  testified  positively  that  Dr.  Bates 
was  there  first,  and  the  others  came  afterwards,  so  showing  that 
she  didn't  just  remember,  showing  that  something  was  confused 
in  her  own  mind  in  regard  to  it.  And  then  she  testified  that 
she  went  in  and  locked  a  window.  I  know  she  said  she  locked 
the  window  in  the  back  room,  though  she  closed  her  testimony, 
if  your  Honor  please,  by  saying  that  she  locked  the  back  room 
window,  and  the  back  room  window  was  not  the  window  at 
all. 

As  far  as  anything  we  know,  how  did  this  man  enter  this 
house,  or  when  did  lie  enter  it?  The  bathroom  window  was  up, 
and  if  he  entered  the  house  through  the  bathroom  window,  then 
there  was  no  breaking  and  entering  upon  his  part. 

Now,    to    my    mind,    if   your    Honor   please,    this   is   important, 


956  TRIAL   OF  BERTRAM   G.  SPENCER. 

because,  as  your  Honor  may  be  able  to  explain  to  them,  — 
plainly  too,  —  if  that  window  has  been  raised,  even  though  but 
an  inch,  it  would  not  be  a  breaking.  And  that  back  bedroom 
window,  when  closed  and  locked  by  Mrs.  Dow  in  the  forenoon 
of  March  31,  never  had  been  opened  and  unlocked  during  that 
whole  day,  or  whole  night,  and  the  only  window  possible  was 
the  bathroom  window,  and  the  bathroom  window  wasn't  closed, 
for  the  nurse  she  closed  it  and  locked  it. 

Now,  it  seems  to  me,  in  so  important  a  case  as  this,  as  the 
taking  of  a  life,  that  the  evidence  surely  should  be  more  positive, 
both  as  to  the  entering  in  the  night-time  and  certainly  as  to  the 
breaking  into  the  home,  for  both  of  them  connectedly  depend 
upon  the  verdict  rendered.  And  if  the  jury,  froin  the  prejudices 
they  had  in  their  own  mind,  ignored  them,  which  your  Honor 
instructed  them  they  should  not  ignore,  surely  this  man  is  not 
to  yield  up  his  life  unless  he  violated  the  law  in  all  its  details; 
and  therefore,  under  those  circumstances,  we  ask  that  a  new 
trial  be  granted. 

Mr.  Stapleton.  May  it  please  your  Honor,  this  offense  for 
which  the  defendant  was  placed  on  trial  was  one  which  stirred 
the  resentment  of  this  city  and  of  this  county  to  a  greater  extent, 
perhaps,  than  had  ever  been  done  before  since  the  foundation 
of  the  Commonwealth,  or  indeed  since  the  settlement  of  the 
country.  It  was,  then,  a  case  in  which  peculiarly  the  greatest 
safeguards  and  the  greatest  caution  must  be  had,  in  order  that 
the  defendant  should  have  a  fair  and  an  impartial  trial  here. 
In  this  case  the  defendant  early  moved  for  a  change  of  venue, 
in  accordance  with  the  statute,  upon  the  ground  that  he  could 
not  have  in  this  county  a  fair  and  impartial  trial  by  a  jury  whose 
minds  were  open,  by  a  jury  whose  minds  were  unprejudiced,  and 
who  could  fully  and  fairly  weigh  the  evidence  for  and  against 
him.     This  motion  was  overruled. 

Later  in  the  trial  the  defendant,  by  his  counsel,  requested 
that  jurors  from  the  city  where  the  deceased  lived  might  be  ex- 
cluded from  that  panel,  lest  their  minds,  by  the  resentment 
which  possessed  the  whole  community,  should  be  poisoned  and 
prejudiced    against   him.     This   also  was   overruled. 

Of  these  acts,  of  course,  I  do  not  intend  to  be  understood  as 
making  any  criticism.  I  merely  mention  them  as  calling  the  at- 
tention of  the  Court  to  the  fact  that  more  than  ever,  then,  must 
he  rely  upon  the  protection  of  the  Court  of  his  interest  in  secur- 
ing that  impartial  trial   and   that  impartial  jury,   as  it  went  to 
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trial  in  the  community  where  public  resentment  was  stirred  to 
such  a  high  degree  against  him. 

Now,  it  is  true  that  the  defendant  has  had  a  trial  by  jury  in 
accordance  with  the  law  of  the  land;  but  trial  by  jury  within 
the  meaning  of  the  constitution  of  this  Commonwealth,  which 
guarantees  it  to  a  defendant,  means  a  trial  by  jury  presided  over 
by  a  judge,  presided  over  by  the  Court  of  this  Commonwealth, 
with  power  to  correct  the  mistakes  of  that  jury,  with  power  to 
guarantee  to  the  defendant  that  he  shall  have  a  trial,  and  that 
the  evidence  shall  be  weighed,  and  shall  not  be  cast  out  by  the 
jury  before  whom  he  is  tried;  because  from  the  earliest  times,  in 
the  system  of  jurisprudence  and  the  administration  of  justice  in 
Anglo  Saxon  countries,  and  in  this  country,  it  is  recognized  that 
the  system  of  trial  by  jury,  with  all  its  benefits,  is  subject  never- 
theless to  one  weakness,  —  that  at  times  the  minds  of  the  jury, 
men  who  are  not  trained  to  a  judicial  consideration  of  facts,  at 
times  the  minds  of  that  jury  may  be  swayed,  and  they  may 
depart  from  the  proper  consideration  of  the  evidence,  under  the 
influence  of  sympathy,  or,  on  the  other  hand,  under  the  influence 
of  prejudice. 

To  provide  against  that  danger  the  courts  of  the  Common- 
wealth from  the  earliest  times  have  retained  the  power  to  set 
aside  in  a  proper  case  their  verdict,  in  order  that  justice  might 
be  done  and  that  a  man  might  have  a  fair  and  free  consideration 
of  the  facts  which  have  been  produced  in  court.  This  is  a  power 
which  the  courts  have  jealously  guarded,  any  encroachments 
upon  which  they  have  refused  to  acknowledge.  It  is  a  power 
which  the  courts  have  exercised  in  a  proper  case,  and  unhesitat- 
ingly, even  exercising  it  frecmently  in  civil  cases.  Much  more 
so,  I  contend,  may  it  please  your  Honor,  that  in  a  case  involving 
life  and  death  the  appeal  is  more  strongly  made  to  the  Court  to 
set  aside  a  verdict  in  a  proper  case,  and  thus  guarantee  to  the 
defendant  that  the  evidence  against  him  shall  be  properly 
weighed    and    considered. 

In  this  case  let  us  consider  that,  may  it  please  your  Honor. 
What  is  the  evidence  which  has  been  produced  here  on  behalf 
of  this  defendant,  and  what  is  the  evidence  which  has  been  pro- 
duced  here  against  him,  upon  which  the  jury  could  base  a  finding 
or  a  verdict  of  guilty  of  murder  in  the  first  degree?  I  speak 
now  only  of  the  question  of  insanity,  which  was  the  main  defense 
relied    upon   by  the  defendant  at  his  trial. 

In  the  trial  there  was  produced  on  behalf  of  the  defendant 
numberless  witnesses  of  undoubted  credibility,  witnesses  who  for 
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the  most  part,  it  might  be  said,  were  not  assailed  by  the  Com- 
monwealth. Their  stories  went  into  the  evidence  and  into  the 
case  uncontradicted.  Their  character,  their  credibility  was  not 
questioned,  and  there  was  no  evidence  to  control  or  to  rebut 
what  they  testified  to.  Men  were  brought  here,  —  I  need  not 
rehearse  the  whole  story  of  the  evidence;  I  shall  be  very  brief 
in  going  over  it,  your  Honor,  —  men  were  brought  here  from 
Mount  Hermon  School,  who  could  have  no  possible  interest  in 
the  case;  men  were  brought  here  from  Hartford  and  from  all 
parts  of  the  country.  People  were  brought  here  who  had  not 
seen  the  defendant  for  years,  who  had  seen  none  of  his  family, 
who  could  not  have  the  slightest  interest  in  the  matter.  No  one 
was  brought  here  to  contradict  them  on  those  points. 

Numerous  experts  testified  that  the  defendant  was  of  unsound 
mind,  and  unable  to  distinguish  right  from  wrong;  that  he  was 
laboring  under  an  irresistible  impulse.  Not  only  that,  may  it 
please  your  Honor,  but  experts,  employed  by  the  State  itself  to 
see  that  the  defense  of  insanity  did  not  improperly  prevail,  were 
unable,  any  one  of  them,  to  say  that  this  defendant  was  sane 
or  normal.  The  farthest  they  could  go  was  to  say  that  he  was 
mentally   defective. 

I  contend,  may  it  please  your  Honor,  that  the  courts  of  the 
State  regard  not  the  word  which  is  used,  whether  it  be  mentally 
defective  or  insane;  that  the  Commonwealth  cannot  prevail  over 
a  defense  of  insanity  by  simply  producing  experts  who  will  not 
use  the  word  insane,  and  will  hide  behind  the  words  mentally 
defective. 

What  do  they  say  as  to  the  mentally  defective?  What  do 
they  say  as  to  his  ability  to  distinguish  right  from  wrong? 
No  expert  that  the  Commonwealth  put  upon  the  witness  stand 
in  that  case,  in  that  trial,  may  it  please  your  Honor,  —  no  expert 
would  say  that  this  defendant  had  any  other  ability  to  distinguish 
between  right  and  wrong  than  what?  Simply  that  he  knew  he 
would  be  punished.  They  said  that  to  that  extent  they  were 
willing  to  say  that  he  knew  right  from  wrong. 

I  call  your  Honor's  attention,  then,  to  the  testimony  which  is 
in  the  record,  which  I  will  not  go  to  the  length  at  this  time  of 
taking  up  the  time  of  the  Court  to  read  or  to  rehearse  in  detail. 
But  Dr.  Fuller  of  the  State  Board  of  Insanity,  an  expert  called 
on  behalf  of  the  State,  said  this:  that  any  child  of  five  years  old 
knew  right  from  wrong;  that  any  child  of  four  or  five  years  old 
knew  to  that  extent  —  that  he  would  be  punished  —  right  from 
wrong;    that  to  that  extent  he  knew  the  consequences  of  his  act. 
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He  said  that  the  knowledge  of  right  and  wrong  of  a  high-grade 
imbecile  was  similar  to  that  of  a  child,  —  he  said  of  a  child  or 
an  immature  person.  He  said,  may  it  please  your  Honor,  that 
it  was  a  difficult  thing  in  the  case  of  a  high-grade  imbecile  to  de- 
cide and  to  determine,  even  to  an  alienist,  to  what  degree  he 
possessed  that  knowledge  of  right  and  wrong.  And  he  never 
explained  or  never  told  this  jury  or  Court  what  degree  of  knowl- 
edge this  defendant  possessed,  how  far  his  knowledge  of  right 
and  wrong  could  go.  He  never  distinguished  it  in  one  particular 
from  the  knowledge  of  right  and  wrong  possessed  by  a  child  of 
five  years  of  age.  May  it  please  your  Honor,  he  never  told  how 
he  determined  that  this  defendant  had  any  knowledge  of  right 
and   wrong. 

The  courts  of  this  State  have  laid  down,  may  it  please  your 
Honor,  a  more  liberal  rule  for  the  decision  of  responsibility,  — 
criminal  responsibility,  —  where  insanity  is  alleged  as  a  defense. 
The  courts  of  this  State,  and  the  ruling  which  your  Honor  gave 
to  the  jury,  which  the  Court  gave  to  the  jury  in  this  case,  laid 
down  a  more  liberal  rule  than  simply  that  he  knew  he  would 
be  punished.  In  the  case  of  Commonwealth  v.  Rogers,  from 
which  the  Court  read  to  the  jury  in  the  trial  of  this  case,  the 
Supreme  Court  of  this  State,  through  Chief  Justice  Shaw,  said 
that  a  man  must  have  a  sufficient  memory  to  realize  the  full 
consequences  of  his  act,  —  I  am  not  quoting,  but  I  am  giving 
it  from  memory,  —  his  position  with  reference  to  others,  his  duty 
towards  society.  He  must  have  —  what  does  the  Court  say, 
may  it  please  your  Honor,  but  a  conscience,  and  a  sense  of  right 
and  wrong  in  that  respect.  Your  Honor,  the  Court  in  the  in- 
structions to  the  jury  in  the  case  went  farther,  and  said  that  he 
must  have  a  moral  understanding  of  his  act,  and  it  has  been  so 
fieri ared    by    the   courts   of   this    Commonwealth. 

And  it  is  not  merely  sufficient  that  a  man,  in  order  to  be  held 
up  to  the  full  of  legal  responsibility,  or  to  full  legal  responsi- 
bility, shall  have  simply  a  knowledge  that  he  will  be  punished  in 
some  way,  because,  may  it  please  your  Honor,  the  courts  have  rec- 
ognized that  that  would  not  be  a  fully  proper  rule,  a  fully  fair  rule, 
up  to  which  to  hold  a  human  being  who  is  deprived  by  disease 
or  defective  condition  of  his  mind  of  all  knowledge  except  that 
knowledge  which  the  very  infant  possesses,  and  which  the  beasts 
of  the  field  and  domestic  animals  possess.  And  by  that  knowl- 
f-dgf,  and  by  that  knowledge  alone,  as  testified  to  by  the  experts 
for  the  State,  could  this  defendant  have  been  said  to_  have  a 
knowledge   of   right   and    wrong.     And   no   other   knowledge  was 


960  TRIAL   OF   BERTRAM    G.    SPENCER. 

ever  asked  of  them  by  the  learned  Attorney-General  for  the 
Commonwealth,  and  he  specifically,  if  your  Honor  will  notice 
in  the  record,  excluded  all  other  knowledge,  and  simply  said  in 
the  sense  that  he  would  be  punished. 

What  was  there,  then,  to  rebut  this  story  and  the  testimony 
of  these  experts  produced  even  by  the  Commonwealth?  There 
was  —  and  great  use  was  made  of  it  on  behalf  of  the  Attorney- 
General  in  his  argument  to  the  jury  —  the  story  in  the  confes- 
sion of  various  crimes  and  depredations  committed  in  this  and 
adjoining  cities.  Those  stories  showed  in  no  instance  no  greater 
knowledge  of  right  and  wrong  than  simply  the  knowledge  that 
he  might  receive  some  punishment  or  suffer  some  injury  if  de- 
tected. They  showed,  it  is  true,  in  many  respects  what  might 
be  called  an  unusual  cunning.  They  did  show  an  ability  to  con- 
ceal his  act,  and  to  some  extent  an  ability  to  plan  the  act  upon 
which  he  was  engaged.  But,  if  your  Honor  please,  was  it  suf- 
ficient? Could  the  jury  take  that  as  conclusive  evidence  of  his 
sanity,  in  the  face  of  the  testimony  of  experts,  in  the  face  of 
the  testimony  of  the  witnesses  which  the  defense  produced? 

Dr.  Elliott,  a  most  hostile  witness  for  the  defendant,  on  cross- 
examination,  said  that  the  insane  and  defectives  were  capable 
of  forming  the  most  cunning  plans  —  of  escape,  I  believe.  Dr. 
Fuller  said  the  same,  —  that  the  mentally  defective  were  capable 
of  cunning,  were  capable  of  planning  an  act;  that  the  insane  in 
the  State  institutions  were  capable  of  planning  and  of  cunning. 
It  shows,  the  planning  and  the  cunning,  that  they  know  that  if 
detected  in  the  act  they  will  receive  either  punishment  or  injury 
of  some  sort.  But  that  is  not  the  knowledge  of  the  nature  and 
consequences  of  an  act;  that  is  not  the  knowledge  of  right  and 
wrong  which  the  law  requires;  or  if  so,  there  must  then  be  a 
general  butchering  throughout  the  State  of  all,  or  practically  all, 
the  insane  who  are  able  to  conceal  an  act,  which  would  include, 
perhaps,  from  matter  of  common  knowledge,  all  but  the  ab- 
solutely demented. 

Now,  may  it  please  your  Honor,  the  Commonwealth  called  in 
rebuttal  many  lay  witnesses.  Most  of  those  witnesses  were 
people  who  either  were  not  well  acquainted  with  the  defendant, 
who  met  him  but  casually,  who  simply  passed  him  here  and 
there,  or,  if  they  were  not  that,  they  were  people  who  testified  to 
acts  of  his  from  which  an  inference  of  insanity  could  be  drawn,  cer- 
tainly, as  plainly  and  as  logically  as  any  inference  of  sanity;  such 
as  the  witnesses  who  testified  in  cross-examination  that  he  was 
accustomed  to  leave  his  school  without  permission,  and  to  other 
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such  acts  of  his.  If  they  were  not  within  those  two  classes,  — 
witnesses  who  either  were  not  acquainted  with  him,  such  as  Mr. 
Oakes,  as  your  Honor  will  see  on  the  record,  Mr.  Oakes  of  the 
Atlas  Motor  Works,  who  said  that  he  knew  him  but  casually; 
he  wasn't  his  superintendent,  he  didn't  give  any  orders  to  him, 
simply  knew  him,  seeing  him  go  to  and  from  the  shop;  or  they 
were  witnesses  who  said  themselves  that  they  had  no  occasion 
to  and  never  did  pay  any  particular  attention  to  him,  to  mark 
his  looks,  his  manner  or  conduct,  to  see  whether  they  were  un- 
usual or  peculiar  or  not. 

This  brings  that  evidence  in  rebuttal,  may  it  please  your 
Honor,  in  the  same  category  and  in  the  same  class  with  evidence 
produced,  such  as  has  often  been  produced  in  our  courts,  to 
contradict  or  deny  that  a  signal  has  been  given,  such  as  a 
whistle  blown  or  a  bell  rung,  or  something  of  the  sort.  It  has 
no  effect,  and  ought  not  to  have  any  effect,  in  rebutting  the 
positive  evidence  of  witnesses  who  did  see.  The  evidence,  I 
contend,  may  it  please  your  Honor,  of  witnesses  who,  at  another 
time  and  place,  say  they  did  not  look,  cannot  properly  rebut  the 
evidence  of  witnesses  who,  at  a  different  time  and  place,  tell  what 
they  saw  and  what  they  know.  If  we  were  inquiring  as  to 
whether  or  not  a  certain  clock  customarily  tolled  the  hour,  and 
ten  men  said  that  they  stood  beneath  the  tower  and  heard  the 
bell  ring,  would  the  evidence  of  a  hundred  men,  who  from  time 
to  time  passed,  that  they  had  no  recollection  that  they  ever 
noticed  it,  had  no  recollection  that  their  attention  was  ever 
drawn  to  it,  and  said  that  they  never  heard  the  bell  ring,  — 
would  that  rebut  the  positive  evidence  of  the  ten  men  who  were 
there  on  the  hour  and  heard  it  ring? 

I  believe,  may  it  please  your  Honor,  —  and  I  think  I  may  say 
so  far  without  eiting  any  authority,  —  I  believe  that  in  that 
class  of  cases  even  men  who  were  present  at  the  time,  and  who 
have  testified  that  they  did  not  hear  the  bell,  or  the  whistle, 
when  they  have  said  that  they  paid  no  attention  to  it,  and  have 
no  recollection  at  all  on  the  matter,  cannot  recall  that  their  mind 
drawn  to  it,  but  simply  do  not  recall  that  they  heard  it,  — 
I  believe,  may  it  please  your  Honor,  that  the  courts  of  this  State 
have  gone  so  far  as  to  say  that  where  the  burden  of  proof  rested 
upon  the  party  to  establish  that  it  was  not  done,  that  such  evi- 
dence  was  no  evidence,  not  even  a  scintilla  of  evidence,  which 
the  jury  could  consider  as  to  the  fact  that  it  was  not  done. 

The  evidence  that  he  was  gentlemanly,  that  he  had  a  good 
appearance,     wasn't     any    evidence    of    his    sanity,    because    the 
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evidence  of  that  same  expert,  Dr.  Fuller,  said  that  a  high-grade 
imbecile  might  be,  and  often  was,  of  a  gentlemanly  appearance 
and  manner,  that  he  had  frequently  a  good  address.  And  I 
contend  that  the  evidence  that  this  defendant  had  such  appear- 
ance and  manner  was  no  evidence  to  rebut  the  strong  evidence 
of  his  other  acts  and  conduct. 

It  follows  from  this  —  but  first,  may  it  please  your  Honor,  the 
jury  were  instructed  by  the  Court  in  this  connection,  if  I  remem- 
ber rightly,  that  if  the  defendant  was  defective  to  a  degree,  so 
that  it  deprived  him  of  the  full  faculty  of  his  mind,  but  that 
left  him,  nevertheless,  not  in  such  condition  that  he  ought  to 
be  freed  from  all  responsibility,  they  could  find  him  guilty  of 
murder  in  the  second  degree. 

How  could  the  jury  say  that  this  man,  whom  six  men  em- 
ployed by  the  State,  —  not  by  the  defense,  —  whom  six  men 
said  was  mentally  defective,  how  could  they  say  that  he  was 
fully  responsible,  and  hold  him  up  to  that  High  degree  of  respon- 
sibility, if  they  regarded  this  evidence?  It  is  true  that  your 
Honor  told  the  jury,  that  the  Court  instructed  the  jury  that,  as 
matter  of  law,  they  might  disregard  expert  testimony.  Yes,  may 
it  please  your  Honor,  it  is  true  that  the  jury  are  at  liberty  to 
disregard  any  evidence.  So  far  as  the  law  is  concerned,  they 
are  at  liberty  to  disregard  and  disbelieve  evidence.  But,  may 
it  please  your  Honor,  when  a  jury  disregard  and  disbelieve  the 
evidence,  and  resort  to  their  feelings  of  sympathy  upon  which 
to  predicate  a  verdict,  it  is  a  verdict  which  the  Court  is  fully 
warranted    in    exercising   its    high    prerogative    of    setting    aside. 

The  jury  technically  were  at  liberty  to  disregard  that  evidence. 
They  could  not  be  compelled  to  accept  it.  But,  may  it  please 
your  Honor,  if  the  jury  should  go  so  far  as  to  disregard  the 
evidence  of  six  experts  employed  by  the  State,  reinforced  by  the 
testimony  of  three  employed  by  the  defense,  I  submit,  may  it 
please  your  Honor,  if  the  jury  did  not  choose  to  regard,  to  weigh, 
to  ponder,  to  consider  their  story,  they  could  not  be  compelled 
to  do  so,  but  the  Court,  in  the  exercise  of  its  high  discretion, 
could  call  a  new  jury  in  the  case,  who  would  give  some  considera- 
tion to  the  evidence  in  a  matter  involving  life  and  death. 

Particularly  is  this  true,  may  it  please  your  Honor,  when  the 
question  of  insanity  is  at  issue.  What  question  is  there  before 
our  courts  except  insanity,  might  I  ask,  upon  which  none  but 
the  most  expert  can  testify?  Not  even  the  ordinary  physician, 
who  familiarizes  himself  with  the  subject  by  some  study,  by 
some  practice,   by  passing  upon  cases   of  ills   and   ailments,   not 
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even  that  physician  is  allowed  or  permitted  in  a  capital  case  to 
testify  to  mental  condition.  If,  then,  the  jury  recklessly  should 
disregard  and  throw  out  the  evidence  of  nine  experts  of  the 
highest  order,  than  whom  it  does  not  appear  any  are  more  quali- 
fied to  speak  in  this  Commonwealth,  if  they  will  not  weigh,  if 
they  will  not  pay  heed  to  it,  is  not  the  Court  justified,  has  not 
the  defendant  a  right  to  ask  that  the  Court  shall  call  here  a  jury 
who  will   consider  and  who  will  weigh  that  testimony? 

What  could  have  influenced  the  jury?  What  could  have 
turned  them  away  from  the  facts  of  the  case?  In  reading 
through  the  case,  if  your  Honor  please,  I  find  some  little  things 
which  I  fear  perhaps  may  have  influenced  the  jury.  It  was  a 
long  case.  Some  of  the  evidence  was  technical.  It  was  difficult 
to  remember,  perhaps,  but  doubly  difficult  to  remember,  should 
the  jury  be  misled   by  any  misquotation  of  it  in  argument. 

On  page  1473  of  the  Attorney-General's  address  to  the  jury, 
ten  lines  from  the  bottom,  he  says  that  Dr.  Lane's  and  Dr. 
Briggs'  testimony  was  that  he  was  a  little  defective  mentally,  a 
mental  defect.  May  it  please  your  Honor,  Dr.  Lane's  and  Dr. 
Briggs'   testimony  was   not   so. 

On  page  1437  he  says  that  the  experts  said,  referring  to  hered- 
ity, the  experts  said  "that  when  you  get  at  the  collateral  side  of 
the  family  it  was  a  very  insignificant  proposition."  May  it 
please  your  Honor,  I  submit  that  the  experts  did  not  say  so. 

On  page  1436  and  page  1437  in  that  same  address  was  said, 
"  Did  he  know  the  difference  between  right  and  wrong,  know 
that  he  would  be  punished,  in  that  sense?  Then  your  duty  is 
plain  and  the  question  settled."  I  submit,  your  Honor,  that 
that  was  not  the  rule  of  law  upon  which  the  jury  should  have 
decided  the  case. 

On  page  1472,  lines  11  and  12  from  the  bottom,  the  Attorney- 
General  says  that  Dr.  Lane  said  he  was  just  a  little  under  the 
normal.  I  submit,  your  Honor,  that  Dr.  Lane  did  not  ever  say 
that  in  his  testimony. 

Then  the  Attorney-General  read  from  the  record,  saying  that 
so  that  the  jury  might  not  be  misled  he  would  read  them  the 
precise  language,  and  then  read  them  two  or  three  other  questions 
from  the  record,  leaving  them  thus  to  believe  that  the  previous 
quotation  from  Dr.  Lane  was  also  in  the  record  from  which  he 
was   reading  then,   thus   having  a  tendency  to  mislead  the  jury. 

On  page  1472,  line  6,  of  the  Attorney-General's  address  to  the 
jury,  in  speaking  of  some  evidence  which  was  in  the  case,  of  talks 
which  the  defendant  had  with  counsel  in  the  jail,  he  says,  "talk- 


964  TRIAL   OF  BERTRAM   G.   SPENCER. 

ing  intelligently  with  him"  — "counsel  talking  intelligently  with 
him,  everything  all  right."  I  submit,  may  it  please  your  Honor, 
that  there  was  no  evidence  whatever  in  the  case  of  counsel  talk- 
ing intelligently  with  him,  of  what  was  said,  or  whether  it  was 
all  right  or  otherwise. 

On  page  1469,  the  middle  of  the  page,  the  Attorney-General 
says,  "pounding  the  iron  as  easy  as  he  could,  and  pounding  the 
mattress  as  hard  as  he  could."  In  that  instance  he  was  inter- 
rupted by  me,  and  he  still  insisted  that  the  evidence  was  so,  and 
that  that  was  a  proper  inference  from  it.  I  submit,  your  Honor, 
there  was  no  such  evidence  in  the  case. 

Page  1463,  lines  7  and  8,  he  says,  "Bell  showed  you  how  he 
snapped  his  eyes."  I  submit,  your  Honor,  that  Bell  shook  his 
head  in  a  downward  manner,  instead  of  snapping  his  eyes.  And 
the  Attorney-General  further  said,  "I  say  the  witness  [referring 
to  Bell]  described  what  Spencer  has  been  doing  here  ever  since 
the  beginning  of  the  trial."  And  I  submit,  your  Honor,  that 
it  was  not  so,  that  Bell  did  not  describe  or  show  anything  which 
Spencer  did,  and  that  the  Attorney-General  was  not  justified  in 
telling  the  jury  what  he  saw  Spencer  do,  if  he  ever  did  it. 

On  page  1457  —  I  will  pass  that  for  the  present.  On  page 
1467  he  says,  referring  to  Dr.  Elliott,  "  He  makes  a  general 
report  on  the  whole  case  before  he  advised  that  the  defendant 
should  go  back  to  jail."  We  have  no  evidence  that  Dr.  Elliott 
advised  that  the  defendant  should  go  back  to  jail,  or  that  he 
made  a  general  report  before  he  gave  that  advice.  But  as  a 
matter  of  fact,  may  it  please  your  Honor,  the  Court  could  take 
judicial  notice  of  the  fact  that  this  was  not  so,  because  in  a 
written  report  to  the  chief  justice  of  this  Court  contrary  advice 
was   made  before   the   Doctor  gave  his   general   report. 

Page  1465,  line  8  from  the  bottom  of  the  page,  the  Attorney- 
General  says,  "going  into  your  house  and  mine,"  of  which  there 
was  no  evidence.  But  considering  it  not  as  a  statement  of  fact, 
was  it  not  unduly  prejudicial  to  the  jury  as  matter  of  argument? 

On  page  1464  he  says,  "Dr.  Hooker  testified  that  this  defend- 
ant was  faking."  I  submit,  your  Honor,  Dr.  Hooker  did  no 
such  thing,  but  Dr.  Hooker  testified  that  he  said  to  the  de- 
fendant, "Spencer,  you  are  faking."  And  I  think,  may  it  please 
your  Honor,  that  the  Court  remarked  that,  and  ruled  that  it 
was  not  any  evidence  that  Spencer  was  faking,  and  that  the 
statement  of  the  Attorney-General  was  calculated  to  mislead 
and  did  mislead  the  jury. 

On  page  1464  the  Attorney-General  says,  "When  Bell  testified, 
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silence  — absolute  silence,"  referring  to  the  defendant's  not  con- 
tradicting him.  I  submit,  your  Honor,  that  the  defendant, 
under  the  laws  and  decisions  of  the  courts,  was  under  no  duty 
to  speak  upon  that  occasion,  and  the  fact  that  he  did  not  speak 
could  not  be  considered  against  him  and  could  not  be  commented 
upon    to    the    jury. 

Page  1443,  line  5,  referring  to  La  Motte,  the  Attorney-General 
says,  "  How  hard  it  was  to  force  him  to  the  conclusion  that  it 
was  only  two  days,"  referring  to  the  time  that  he  observed  and 
treated  Spencer.  But  the  evidence  was  that  he  couldn't  have 
treated  Spencer,  that  the  Doctor  admitted  that  he  didn't  treat 
Spencer  for  two  days.  And  I  submit,  your  Honor,  that  the 
Doctor  never  said  that  at  any  stage  of  his  testimony,  that  he 
never  was  forced  to  that  conclusion,  but  that  he  had  him  under 
observation  at  least  nine  days,  and  said  it  might  be  longer,  as 
cadets  in  the  naval  school  were  frequently  there  as  patients 
after  their  official  discharge  from  the  navy. 

On  page  1441  he  says,  "  He  passed  a  physical  examination." 
The  inference  is,  he  having  been  talking  about  the  navy,  that 
he  passed  this  physical  examination  going  into  the  navy.  And 
I  submit,  your  Honor,  there  was  no  evidence  in  the  case  that 
he  passed  any  physical  examination  going  into  the  navy,  and 
it  was  not  a  proper  subject  to  be  stated  to  the  jury,  as  testified 
to  by  the  Attorney-General. 

On  page  1441,  lines  9  and  10,  referring  to  the  evidence  that 
this  defendant  was  backward  in  his  studies,  that  he  had  not  the 
ability  to  learn  in  school,  he  says  that  other  witnesses  for  the 
Commonwealth  testified  that  he  was  about  the  same  as  the 
average.  The  inference  is,  from  the  context,  that  they  testified 
that,  so  far  as  his  studies  were  concerned,  and  his  ability  to 
learn,  that  he  was  about  the  same  as  the  average.  There  is  no 
such  evidence,   may  it  please  your  Honor,  in  the  case. 

On  page  1440  the  Attorney-General  says  that  Dr.  Houston 
says  this.  Referring  to  Dr  Houston  he  says  that  "when  all  was 
said  and  done  he  used  this  precise  phrase."  He  does  not  refer 
to  Dr.  Houston's  testimony  in  a  general  way,  but  he  says  that 
when  all  was  said  and  done  in  regard  to  this  defendant,  that 
Dr.  Houston  used  this  precise  language  about  him,  "that  he  was 
backward  in  his  studies."  I  submit,  your  Honor,  that  it  was 
not  so;  that  Dr.  Houston  in  using  that  expression  used  it  among 
other  symptoms  which  he  observed  in  the  defendant,  giving  at 
the  time  those  other  symptoms,  and  telling  the  jury  that  from 
those   symptoms   he  came  to  a  certain  conclusion,   and  yet  the 
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evidence  is  so  misquoted  that  it  makes  one  of  those  symptoms 
the  final   conclusion   of   Dr.   Houston. 

On  page  1465,  referring  to  Bridgewater,  the  statement  was 
made,  "He  devotes  a  good  deal  of  his  time  to  playing  baseball. 
He  played  some  football  also  during  the  winter,  and  had  a  pretty 
good  time."  There  was  no  evidence  of  that,  may  it  please  your 
Honor,  that  he  devoted  a  good  deal  of  his  time  to  playing  base- 
ball. There  was  no  evidence  that  during  the  winter  he  had  a 
pretty  good  time. 

He  says  in  the  context  there,  referring  to  the  defendant's  con- 
duct, that  these  reports  were  going  to  the  chief  justice,  the  in- 
ference plainly  being  that  the  defendant  knew  of  it.  There  is 
no  evidence  whatsoever  in  the  case  that  the  defendant  knew  the 
contents  of  any  report  that  went  to  the  chief  justice.  There  is 
no  evidence  whatever  in  the  case  that  the  defendant  knew  it, 
and  I  submit  and  say  to  your  Honor  that  it  was  not  so,  there 
being  no  evidence  of  it,  and  the  Attorney-General  had  no  right 
to  tell  the  jury  that  it  was  so. 

And  as  giving  them  a  motive  power  and  a  reason  upon  which 
to  found  their  verdict,  the  jury  were  told,  on  page  1431,  that 
the  Attorney-General  came  down  here  because  the  whole  people 
of  the  State  were  looking  to  see  what  the  verdict  would  be. 

On  page  1482  he  told  them,  "You  have  got  to  say  to  your 
fellow  citizens  of  Hampden  County,  you  have  got  to  say  to  the 
women  of  Hampden  County,  whether  this  man  should  be  sent 
to  enjoy  life  or  not."  And  I  submit,  may  it  please  your  Honor, 
that  the  jurors  did  not  have  to  say  to  their  fellow  citizens,  that 
they  did  not  have  to  say  to  the  women,  that  they  were  not  at 
liberty  to  consider  what  the  discipline  would  be  in  Bridgewater 
or  any  other  institution,  whether  the  course  of  treatment  he 
might  receive  would  be  more  pleasurable  than  they,  in  their 
latent  resentment  toward  him,  were  willing  to  permit  him  to 
have,  or  otherwise,  and  that  the  jury  by  that  remark  was  im- 
properly prejudiced,  that  their  resentment  was  stirred  up  against 
the  defendant,  that  they  were  led  by  these  various  misquotations 
of  animus  to  found  a  verdict,  not  upon  the  evidence  as  presented 
in  this  case,  not  upon  the  stories  the  witnesses  testified  to  under 
oath,  but  that  they  were  led  to  found  a  verdict  upon  a  series  of 
statements  made  to  them  in  the  closing  argument,  —  an  appeal 
to  that  latent  resentment  which  must  linger  in  their  bosom;  an 
appeal  to  that,  and  given  certain  reasons  which  were  not  in 
evidence   whv   thev   could   find   that   verdict. 
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Mr.  Callahan.  May  it  please  your  Honor,  because  this  ver- 
dict is  fraught  with  such  fateful  possibilities  to  the  defendant  I 
shall  respond  to  the  argument  submitted  to  your  Honor  in  behalf 
of  this  motion  at  greater  length  than  my  judgment  tells  me  it 
warrants.  I  do  not  acquiesce  in  the  claim  made  by  counsel  here, 
that  the  defendant  did  not  in  all  respects  receive  a  fair  trial, 
including  a  proper  consideration  of  the  evidence  by  the  jury. 
As  to  the  intimations  made  here  concerning  the  argument  de- 
livered by  my  learned  associate,  the  Attorney-General  of  the 
Commonwealth,  it  is  enough  to  say  that  there  is  nothing  in  the 
motion  now  addressed  to  your  Honor  to  warrant  the  introduc- 
tion of  arguments  along  that  line.  Merely  because  I  do  not 
answer  the  suggestions  thrown  out  concerning  the  effect  of  the 
alleged  inaccuracies  of  the  Attorney-General,  it  is  not  to  be  in- 
ferred that  I  assent  to  the  claim  that  they  were  inaccurate.  In 
almost  every  instance,  as  I  now  recall  it,  there  was  a  reason, 
and  a  substantial  reason,  for  all  the  contentions  advanced  by 
him  in  his  argument. 

That  the  jury  might  have  been  indifferent  to  this  defendant's 
rights,  I  absolutely  and  emphatically  deny.  They  took  this  case 
at  a  late  hour  in  the  night,  ten  minutes  to  ten.  Why,  my 
friends,  if  they  had  been  disposed  to  disregard  the  rights  of  this 
defendant  the  very  lateness  of  the  hour  at  which  they  took  the 
ease  would  have  tempted  them  to  betray  their  trust  to  the  Com- 
monwealth  and   the  defendant. 

There  were  men  upon  that  panel,  may  it  please  your  Honor, 
that  lived  on  distant  farms.  There  were. men  who  lived  in  cities 
other  than  Springfield,  anxious,  after  two  weeks  of  imprison- 
ment, to  get  back  to  their  homes  and  their  families  and  their 
labors.  And  if  they  weren't  governed  by  a  consciousness  of 
desire  to  do  absolute  and  exact  justice  they  would  have  been 
back  here  in  time  to  go  to  their  beds  in  their  own  homes  that 
night.  But  midnight  passed,  and  not  until  three  o'clock  was 
Their    verdict    rendered. 

That,  it  seems  to  me,  is  a  sufficient  answer  to  the  insinuations 
that  those  men  in  any  respect  failed  in  their  duty  to  this  defend- 
ant. And  moreover,  may  it  please  your  Honor,  that  they  did 
consider  carefully  the  point  raised  by  Brother  Young  —  and  I 
will  deal  with  that  in  a  few  minutes — is  plainly  shown  by  the 
request  made  to  your  Honor,  that  the  evidence  upon  the  subject. 
of  breaking  and  entering  be  read  to  them,  and  that  they  were 
fully   informed   upon   that  question   is  amply  proved  by  the  fact 
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that  your  Honor  read  every  scrap  of  evidence  bearing  upon  the 
subject  that  my   friend  Stapleton  and  myself  could  find. 

Lack  of  consideration!  What  are  my  friends  thinking  of? 
A  jury  go  out  at  ten  minutes  to  10,  return  their  verdict  after 
3  o'clock  in  the  morning,  sit  here  and  listen  for  more  than  an 
hour  to  the  reading  of  testimony  upon  one  particular  phase  of 
the  case,  and  not  give  consideration  to  the  defendant's  rights? 
Impossible!     Absurd! 

I  do  not  intend  to  devote  much  time  or  many  words  to  the 
contention  made  here  that  the  jury  should  have  found  the  de- 
fendant so  insane  that  he  was  unable  to  distinguish  between 
right  and  wrong,  or  if  he  could  so  distinguish  that  he  was  gov- 
erned by  an  irresistible  impulse  to  do  this  crime,  or  that  he  was 
so  mentally  defective  that  he  could  not  have  formed  a  deliberate 
purpose  to  kill,  because  the  evidence  is  too  fresh  in  your  Honor's 
mind. 

I  heard,  as  well  as  my  friends,  the  testimony  presented  here 
by  relatives  of  the  defendant,  by  neighbors  of  the  defendant,  and 
by  others  who  came  into  close  contact  with  him,  all  of  which 
was  offered  in  his  behalf.  And  yet,  had  that  testimony  been 
analyzed,  instead  of  being  the  strong  bulwark  which  my  friends 
regard  it,  it  would  have  been  found  to  be  a  weakness  in  their 
contention  that  he  was  insane;  because,  assuming  that  they 
used  every  incident  which  was  brought  to  their  knowledge,  — 
and  I  think  they  did,  —  they  could  find  that  he  had  been  chas- 
tised during  his  entire  boyhood  not  more  than  eleven  or  twelve 
times;  they  could  find^  during  his  whole  career,  from  the  date 
of  his  birth  up  to  the  time  he  committed  the  crime,  not  more 
than  fifteen  or  sixteen  instances  of  ugly  temper;  and  that  in- 
cluded babyhood,  it  included  childhood  in  the  home,  boyhood  in 
the  school,  it  included  youth  in  school,  and  it  included  man- 
hood. 

Very  few  men  arrive  at  the  age  of  twenty-nine  who  don't,  at 
one  time  or  another,  display  such  temper  as  to  attract  the  atten- 
tion of  their  friends.  Very  few,  I  may  add,  but  what  have  such 
displays  more  than  twenty  times  in  a  life  of  twenty-nine  years. 

Now,  that  is  what  it  all  comes  to.  The  argument  that  this 
man  was  insane  was  supported  by  evidence  of  a  few  outbursts 
of  temper,  very  few  assaults,  may  it  please  your  Honor,  very 
few  assaults,  and,  as  I  recall  it,  —  if  I  am  wrong  I  hope  they 
will  contradict  me,  —  not  a  single  assault,  save  possibly  one, 
which  wasn't  justified,  or  at  least  provoked  by  the  party  whom 
he  assaulted,  or  attempted  to  assault,  and  with  only  one  or  two 
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exceptions,  not  a  single  case  of  assault  where  he  wasn't  easily 
restrained  by  some  other  person  or  by  himself. 

I  shan't  dwell  upon  the  great  array  of  evidence  presented  by 
the  Commonwealth,  —  school  teachers,  who  had  him  under  their 
care  in  the  public  schools  and  in  the  Sunday  school,  testified 
that  he  was  an  ordinary,  normal  boy;  people  who  dwelt  in  the 
house  with  the  family,  who  testified  that  he  was  an  ordinary, 
normal  boy;  men  who  were  with  him  more  closely  than  most 
men  can  be,  men  who  worked  side  by  side  with  him,  hour  after 
hour,  from  sunrise  to  sunset;  men  with  whom  he  lived,  women 
at  whose  homes  he  lived,  appeared  literally  by  the  score,  and 
who  testified  to  the  complete  absence  of  those  symptoms  which 
they  sought  to  establish  as  facts  in  this  case,  and  which  if  they 
were  facts  would  have  been  bound  to  assert  themselves  in  his 
life  as  described  by  the  witnesses  that  the  Commonwealth  called 
here.  And  all  that  fortified  by  the  expert  testimony  produced 
by  the  Commonwealth  and  put  upon  the  stand  by  the  defendant 
himself. 

Your  Honor  has  but  the  same  test  to  apply  here  that  the  jury 
has.  Your  Honor*  is  bound  by  the  same  rule  that  the  jury  is 
bound  by.  Did  this  man  know  the  difference  between  right  and 
wrong  when  he  killed  Martha  Blackstone?  Or,  if  he  did  know 
the  difference,  was  he  dominated  by  an  uncontrollable,  irresis- 
tible impulse? 

They  put  Dr.  Houston  upon  the  stand,  and  he  said  that  he 
knew  the  difference  between  right  and  wrong,  that  he  was  not 
dominated  by  an  irresistible  impulse.  They  ventured  to  put 
Dr.  Elliott  upon  the  stand,  and  he  was  their  witness,  and  he 
said  the  same  thing.  Very  faintly  did  Dr.  Lane  testify  that  there 
was  doubt  as  to  whether  he  knew  the  difference  between  right 
and  wrong.  When  I  say  "very  faintly"  I  mean  taking  not  only 
what  he  said  in  direct  examination,  but  his  concessions  and  ad- 
missions in  cross-examination  by  the  Attorney-General.  Dr. 
Briggs,  as  I  recall  it,  testified  that  the  end  finally  of  this  man 
was  total,  hopeless  insanity.  The  jury  heard  it  and  took  it  into 
account.  Now,  fortifying  the  men  they  put  upon  the  stand, 
Drs.  Elliott  and  Houston,  were  Dr.  Quinby,  Dr.  Fuller,  Dr. 
Tuttle  and  Dr.  Baker.  And  the  jury  have  found  by  their 
verdict,   as  a  matter  of  fact,   that  the  man  was  sane. 

What  a  tremendous  proposition  this  is  that  the  defendant 
places  before  this  Court  at  this  time,  —  that  this  great  question, 
90  thoroughly  dealt  with,  so  exhaustively,  investigated,  shall  be 
again   submitted  to  investigation  for  the  reasons  advanced  here! 
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Incredible!  I  can't  think  that  your  Honor  for  a  moment  is  dis- 
posed not  to  accept  the  finding  of  the  jurors  upon  that  question. 

I  want  to  say,  before  closing,  a  word  with  reference  to  the 
contention  made  by  my  friend,  Brother  Young.  He  makes 
some  tremendous  claims,  may  it  please  your  Honor,  in  the  argu- 
ments which  he  advances  to  you,  which  I  ought  not  to  allow  to 
go  undisputed  on  the  record. 

He  said  there  was  not  one  word  of  evidence  here  in  this  case 
•  which  would  warrant  the  jury  in  finding  that  the  defendant  broke 
and  entered  this  house,  or  broke  and  entered  it  in  the  night- 
time, —  not  one  word  of  evidence  in  the  case.  If  that  were  true, 
may  it  please  your  Honor,  I  would  join  him  in  asking  your 
Honor  to  grant  this  motion.  But  because  it  is  so  important  a 
statement  in  the  case,  and  because  this  argument  is  to  be  re- 
corded, it  seems  to  me  that  I  ought  not  to  allow  the  statement 
to  stand  uncontradicted,  and  I  will  proceed  to  deal  with  it. 

Your  Honor  is  permitted  by  the  law  of  the  land  to  take  judicial 
notice  of  the  time  of  sunset.  The  law  of  the  land  also  permits 
the  Court,  for  the  purpose  of  refreshing  his  knowledge  in  exercis- 
ing that  function,  to  refer  to  standard  almarracs.  And  without 
laying  the  almanac  before  you,  if  your  Honor  will  permit  me  to 
read  from  it,  I  find  that  sunset  on  March  31,  1910,  occurred  at 
6.08,   on   Boston   time. 

Mr.  Stapleton.     Where? 

Mr.  Callahan.  Boston.  And  there  should  be  added  six 
minutes  for  Springfield,  Mass.,  making  the  hour  of  sunset,  as- 
tronomically, at  6.14.  Not  for  the  purpose  of  gun  firing,  but 
astronomically,  the  hour  of  sunset  was  6.14  on  March  31,  1910. 

Now,  if  Spencer  broke  and  entered  that  house  before  7.14,  if 
your  Honor  is  satisfied  that  he  did,  then,  although  the  jury 
might  well  have  found  this  man  guilty  on  another  ground,  — 
that  of  deliberately  killing  this  girl  with  premeditated  malice,  — 
I  would  join  the  defendant  in  asking  for  a  new  trial.  That  is 
a  strong  statement  to  make,  and  it  would  be  a  dangerous  state- 
ment to  make  if  I  wasn't  able  to  lay  before  your  Honor  ab- 
solutely  conclusive   evidence   upon   that   point. 

I  desire,  so  that  the  record  may  show  the  inaccuracy  of  the 
statements  made  here,  to  refer  your  Honor  to  the  testimony  of 
Henry  C.  Lombra,  the  bridge  keeper.  You  will  recall  the  man 
who  met  the  defendant  on  the  night  of  the  homicide.  I  will 
only  read  that  which  is  absolutely  essential  to  the  points  that  I 
seek  to  make.  Having  testified  that  he  met  him,  the  examina- 
tion  proceeded   as   follows :  — 
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Q.  Whac  time  was  that?    A.  That  was  about  twenty  minutes  past  6. 

Q.  Was  he  then  crossing  the  bridge?   A.  Yes,  sir. 

Q.  Going  to  work?    A.  Going  home. 

Q.  Did  you  have  some  talk  with  him  at  that  time?    A.  Yes,  sir. 

Q.  State  it.  A.  I  had  a  load  of  manure  ready  for  him  on  a  little  dumpy 
cart  I  have  there,  and  he  took  it  away. 

Q.  Who  took  it  away?    A.  Mr.  Spencer. 

Q.  Yes.  A.  I  waited  for  him  to  bring  the  wagon  back.  When  he  came 
back  at  6.40  he  returned  the  wagon  and  handed  me  a  dollar  bill  to  pay  for 
the  manure.  I  had  no  change  and  tcld  him  he  could  pay  for  it  any  time 
that  he  would  be  passing  by. 

So  that  at  twenty  minutes  to  7,  may  it  please  your  Honor,  the 
defendant  was  on  the  bridge  between  Springfield  and  West 
Springfield,  a  little  time  from  his  home.  I  don't  have  to  trace 
him  to  his  home.  Let  us  take  his  own  statement,  made  in  his 
confession,  as  to  when  he  left  his  home  at  47  Porter  Avenue 
that  night.  I  am  reading  now  from  the  confession  which  was 
put  in  evidence. 

Q.  About  what  time  did  you  leave  home  that  evening?  A.  About  7,  I 
think. 

Q.  And  where  did  you  go  when  you  left  home?    A.  Went  to  Round  Hill. 

Q.  How  did  you  go,  over  what  route?    A.  By  trolley. 

Q.  What  trolley  did  you  take?    A.  West  Springfield  trolley. 

Q.  Where  did  you  board  the  car?    A.  At  the  corner. 

Q.  What  corner?    A.  I  am  not  sure;  some  other  avenue  close  by. 

(,).  Near  the  watering  tank?    A.  Yes. 

I  >.  And  where  did  jtou  get  off  the  car?    A.  Round  Hill  bridge. 

Q.  Then  where  did  you  go?    A.  Right  to  Round  Hill. 

I }.  Where?    A.  Right  to  the  house. 

Q.  What  house?    A.  Dow  is  the  name. 

(I  Dow9    A.  Dow;  that  is  it. 

Q.  How  were  you  dressed,  —  that  is,  for  outward  clothing?  A.  I  had 
my  every-day  pants  on  and  my  best  coat  and  vest. 

Q.  Did  you  wear  an  overcoat?    A.  Yes,  sir. 

Q.  What  kind  of  a  hat?    A.  Derby  hat. 

Q.  What  did  you  do  after  going  to  the  house,  that  is,  in  relation  to  re- 
moving any  of  your  clothing?  A.  I  went  to  the  windows  first  to  see  if  the 
windows  were  open. 

Q.  Did  you  find  them  open?    A.  Yes,  sir. 

< I  You  mean  open  or  unlocked?    A.  Unlocked. 

Q,  Then  what  did  you  do?  A.  I  went  around  back  of  the  shed,  removed 
my  coat,  overcoat,  hat  and  inside  coat ;  that  is  all. 

Q,  Then  what  else  did  you  do?    A.  And  took  off  my  shoes. 

Q.  What  else  did  you  do,  in  relation  to  putting  on  anything  else?  A.  I 
put  on  my  mask,  my  handkerchief. 
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Q.  What  color  was  that?    A.  Black. 

Q.  What  did  you  have  on  your  head?    A.  Black  felt  hat. 

Q.  What  did  you  do  then?    A.  I  went  into  the  house. 

Q.  And  how  did  you  get  in?    A.  Through  the  window. 

Q.  What  window?    A.  Window  in  the  rear  of  the  house. 

Q.  What  room  did  that  window  lead  you  into?   A.  Bedroom. 

Q.  What  did  you  do  after  you  got  into  the  bedroom?  A.  I  opened  a 
door,  —  I  didn't  know  what  it  was,  whether  it  went  into  the  kitchen  or 
where  it  went.    I  see  it  went  into  a  closet. 

Q.  How  did  you  see  that?    A.  There  were  clothes  hanging  there. 

Q.  Did  you  have  any  light?    A.  Yes. 

Q.  What  kind  of  a  light?    A.  Search  light, 

Q.  Then  what  did  you  do?    A.  Then  I  went  to  the  drawer. 

Q.  What  did  you  do  there?    A.  Opened  it  and  looked  for  jewelry. 

Q.  Did  you  find  any?    A.  Yes,  sir. 

Q.  What  did  you  find?    A.  Found  a  pin  brooch. 

Q.  Not  a  pin  and  brooch?  A.  No;  a  pin  brooch.  I  suppose  that  is 
called  a  brooch;  anyway  it  was  a  pin.  And  there  was  a  little  blue  stone  and 
belt, 

Q.  What  kind  of  a  belt?    A.  Bead,  bead  belt. 

Q.  Then  what  did  you  do  after  you  got  those?  A.  I  went  right  through 
into  the  dining  room,  from  the  dining  room  into  the  parlor. 

And  so,  your  Honor,  we  get  him  leaving  his  home,  as  he  says, 
at  7,  about,  I  think,  going  along  Porter  Avenue,  at  a  corner  near 
the  watering  tank  waiting  for  a  car.  How  long  he  waited  we 
don't  know,  but  he  went  on  through  the  Holyoke  line.  He  is 
waiting  for  his  car,  and  he  waits  probably  for  a  connection,  gets 
on  to  a  car,  goes  over  to  the  Round  Hill  bridge,  and  gets  off, 
goes  right  to  the  house,  examines  the  windows,  all  of  them,  — 
and  I  presume  he  did  it  furtively  and  .deliberately,  I  presume 
he  didn't  hurry,  —  and  having  found  at  last  a  window  unlocked, 
he  goes  around  back  of  the  shed,  where  he  makes  all  these 
changes,  including  the  removal  of  his  shoes  and  the  adjustment 
of  his  mask,  comes  out,  undoubtedly  reconnoiters,  finally  makes 
his  entrance  through  the  window,  opens  a  closet  door,  pushes 
the  light  around,  —  by  the  way,  he  carries  a  light,  —  it  is  so 
dark  he  has  to  use  the  light,  discovers  that  it  is  a  closet,  turns 
from  the  closet  to  the  bureau,  opens  the  drawer,  picks  up  this 
pin  brooch  and  the  Indian  bead  belt,  and  right  after  that  goes 
through  the  hallway  and  dining  room  to  the  parlor. 

Need  I  recall  to  your  Honor  that  the  evidence  of  all  the  women 
who  testified  here  about  the  hour  that  he  made  his  appearance 
in  the  doorway  between  the  dining  room  and  the  parlor,  the 
back   parlor,    was   a   few   minutes    after   8    o'clock,  —  about   five 
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minutes  after  8?  How  long,  then,  may  it  please  your  Honor, 
was  he  in  that  house  according  to  his  own  confession  before  five 
minutes  after  8?  Had  he  been  in  there  ten  minutes?  Can  you, 
taking  his  own  story,  by  any  possible  stretch  of  the  imagination, 
conceive  that  the  man  was  inside  that  house  more  than  ten 
minutes? 

And  so  I  ask,  wasn't  the  jury  perfectly  justified  in  finding  that 
the  man  effected  an  entrance  into  the  house  at  8  o'clock,  or  a  few 
minutes  before,  and  a  very  few  minutes  before,  for  these  move- 
ments of  his  inside  were  rapid,  followed  in  rapid  succession,  one 
after  the  other,  until  he  got  to  the  scene  of  the  tragedy  itself.  It 
seemed  to  me,  on  account  of  the  tremendousness  of  the  claim 
made  here,  that  there  wasn't  one  word  of  evidence  that  justified 
the  jury  in  finding  that  this  crime  was  committed  in  the  night- 
time, that  it  was  my  duty  to  the  Court,  as  well  as  to  the  Com- 
monwealth, to  have  these  facts  put  down  in  the  record. 

Is  it  contended  here  that  there  wasn't  an  actual  breaking  and 
entering?  I  nless  your  Honor's  memory  for  the  moment  fails  you 
about  that  evidence,  I  am  not  going  to  trouble  you  by  reading  it. 
And  I  suggest  that  possibility,  or  the  remoteness,  rather,  of  the 
possibility,  of  your  Honor's  memory  failing  you,  because  your 
Honor  stood  on  your  aching  feet  for  more  than  an  hour  the  night 
the  verdict  was  rendered,  reading  specifically  the  evidence  chosen 
by  my  friend  and  myself  for  your  Honor  to  read  bearing  upon 
that  very  subject. 

Mrs.  Dow  testified  —  Mrs.  Sarah  Dow  testified,  your  Honor  will 
recall,  that  she  locked,  as  she  believed,  all  the  windows  that  fore- 
noon. Not  one  of  them  was  opened,  she  said,  afterwards.  Lucy 
Dow  —  not  Lucy,  but  Harriet  —  Harriet  Dow  testified  that  when 
she  and  her  mother  were  out  in  the  kitchen,  after  clearing  away 
the  dishes,  her  mother  entered  that  rear  bedroom  and  drew 
the  shade  of  the  window.  Mrs.  Dow  then  said  that  she  recalled 
fjoing  in  there  and  drawing  the  shade,  and  I  think  that  was 
elicited  on  cross-examination.  But  the  window,  she  said,  was 
down.  That  is  a  few  minutes  before  the  tragedy;  that  is  perhaps 
not  half  an  hour  before  the  tragedy,  when  they  were  in  there, 
whfn  Mrs.  Dow  drew  that  window  shade  down,  and  testified  that 
the  window  itself  was  down. 

Miss  Ellison,  the  nurse,  says  that  she  herself  locked  the  window 
through  which  this  defendant  effected  his  entrance,  after  the 
tragedy,  whfn  she  was  called  in  to  render  aid  to  the  stricken 
Women.  Harriet,  1  believe,  testified  that  the  window  had  not 
been    opened    during    that    day.     The    defendant   himself   in   his 
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written  confession  said  that  he  got  in  through  a  window,  and 
when  he  said  that  the  window  was  open  his  attention  was  drawn 
to  the  possible  meaning  of  the  word  open  by  the  question,  "  Do 
you  mean  open  or  unlocked?"  and  he  said,  "Unlocked."  He 
himself  made  the  very  distinction  against  him  which  my  friends 
now  undertake  to  make  for  him.  And  he  testified  to  Officer 
Flynn,  who  told  the  story  right  on  that  stand,  that  he  raised  the 
window. 

Now,  may  it  please  your  Honor,  I  don't  feel  justified  in  taking 
up  more  of  your  Honor's  time  upon  this  argument.  I  did  feel 
that  the  importance  of  the  motion  to  the  defendant  called  for  a 
serious  and  somewhat  lengthy  response  to  the  arguments  ad- 
vanced in  behalf  of  it,  but  I  do  not  feel  that  your  Honor  would 
be  justified  in  disturbing  this  verdict,  and  I  ask  your  Honor  to 
overrule  this  motion.  I  ask  your  Honor  to  overrule  it  for  the 
considerations  that  I  have  already  advanced.  I  ask  your  Honor 
to  bear  well  in  mind  on  this  subject  of  the  fairness  of  the  trial  the 
defendant  has  received  here,  that  he  has  been  fairly  tried,  at  tre- 
mendous expense  to  the  Commonwealth  of  Massachusetts,  with- 
out one  dollar  of  expense  to  himself,  and  that  the  Commonwealth 
ought  not  to  be  again  put  to  that  expense,  unless  there  is  some 
great  moving  consideration  here  which  would  make  the  strongest 
kind  of  an  appeal  to  your  Honor's  discretion. 

Mr.  Young.  Do  we  have  a  right,  if  your  Honor  please,  to  a 
word  following  my  brother,  or  not? 

The  Court.     Oh,  yes. 

Mr.  Young.  Just  a  word  on  my  part  in  reply  to  my  brother, 
in  regard  to  the  time.  i\s  I  said  before,  at  the  start,  if  your 
Honor  please,  but  one  minute  here  would  have  a  vast  difference 
in  this  case.  And  he  has  read  to  you  from  what  is  known  as  the 
Old  Farmer's  Almanac  of  the  astronomical  calculations,  and  so 
forth,  and  so  forth,  and  so  forth.  I  hold  in  my  hand  now  another 
calendar  that  says  that  upon  the  very  day  before  that  the  sun 
set  at  6.22.  In  the  astronomical  calculations  of  the  Old  Farmer's 
Almanac  it  says  6.08.  And  the  question  is,  what  time  did  it  set? 
And  it  is  an  important  question  in  this  case.  I  have  got  my 
authority,  not  from  the  Old  Farmer's  Almanac,  not  from  any 
almanac  or  diary  I  am  carrying  in  my  pocket,  but  from  the 
authority  here  that  governs  the  meridian  time,  as  sent  from  the 
city  of  Washington  to  its  own  establishment  within  our  own  city, 
known    as    the    United    States    armory.     Your    Honor    can,    and 
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undoubtedly  will,  take  not  only  that  almanac  but  other  almanacs. 
Now,  then,  in  this  case  there  is  quite  a  difference  between  8  and 
$.22,  —  quite  a  difference. 

And  if  my  brother  is  going  to  rely  on  the  confession  of  that 
poor,  mentally  weak  individual  sitting  yonder,  if  he  is  going  to 
rely  upon  that  confession  as  to  time,  then  he  must  also  rely  upon 
that  confession  as  to  how  he  entered  the  house. 

If  Mrs.  Dow  locked  that  window  in  the  forenoon,  and  pulled 
down  the  blind,  and  saw  that  it  was  locked,  that  poor  individual 
confessed  that  he  entered  a  window  that  was  unlocked.  And  if 
he  entered  a  window  that  was  unlocked  in  that  house,  it  wasn't 
a  window  that  they  claim  that  he  entered,  for  he  could  not  have 
entered  a  window  unlocked  when  Mrs.  Dow  said  that  she  locked 
it,  and  Lucy  said  that  she  found  it  locked,  and  also  another, 
immediately  after. 

He  must  have  entered  a  window  that  was  unlocked  in  that 
house,  and  that  window  that  was  unlocked  in  that  house 
was  the  window  in  the  bathroom,  which  the  nurse  locked  her- 
self and  closed.  Oh,  if  you  are  going  to  rely  on  his  confession, 
if  that  is  what  he  is  going  to  stand  upon,  you  must  consider, 
then,  these  windows.  That  is  a  very  vital  question  in  regard 
to  it. 

And  then  if  you  are  going  to  rely  on  the  confession,  as  I  said 
before,  for  the  time,  taking  the  time  that  he  entered,  if  he  did 
leave,  as  he  said,  at  7  o'clock,  about  that  time,  —  it  might  have 
been  n.59  or  6.58  or  6.55  —  he  didn't  look  at  his  watch  —  some- 
wheres  about  that  time,  —  taking  a  street  car,  and  going  to 
Round  Hill,  he  would  have  been  there  within  fifteen  minutes,  or 
less  time  than  that.  As  I  said  before,  if  that  is  the  case  he  went 
there  before  7.35,  which  is  the  hour  calculated  by  those  scientific 
men   who  calculate  meridian  time. 

If  I  understand  rightly,  the  courts  of  our  land  recognize 
meridian  time  as  the  time  that  governs  us.  And  therefore 
what  right  has  the  jury,  or  a  juror,  to  take  judicial  notice  of  a 
time  that  isn't  proven  by  the  Commonwealth? 

Why,  if  lie  had  been  within  just  a  short  time  in  the  places 
where  he  had  been  —  if  I  was  asked  where  I  have  been  at  8 
o'clock,  9  o'clock,  10  o'clock,  12  o'clock  at  night,  I  couldn't  tell 
what  time  it  was.  That  isn't  it.  I  wouldn't  say  that  a  man's 
life  has  got  to  be  taken  by  the  hour,  and  it  ought  to  have  been, 
rhen,  proven   by  the    Commonwealth  what    time   it  was   that   he 
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went  there.  And  they  could  not  have  done  it  and  brought  him 
in  there  in  the  night-time  at  all.     Absolutely  so. 

And  if  he  went  into  that  house,  then,  and  meandered  all  around 
in  the  room,  went  into  the  closet,  pulled  out  the  bureau  drawers, 
—  all  that  can't  be  done  in  a  moment      Oh,  no!     Oh,  no! 

So  I  say,  if  your  Honor  please,  merely  responding  to  that  part, 
and  that  part  alone,  as  to  the  hour,  taking  the  basis  fixed  upon 
in  the  evidence  given  in  the  confession,  it  seems  to  me  to  main- 
tain and  strengthen  the  argument  we  have  advanced  that  he 
could  not  have  entered  that  house  in  the  night-time  neither 
could  he  break  in  when  he  entered  that  house,  as  we  understand 
the  law. 

Mr.  Stapleton.  If  your.  Honor  please,  the  district  attorney 
says  he  doesn't  object  to  my  saying  a  few  words  in  rebuttal.  I 
shan't  take  but  a  few  moments. 

My  friend  says,  and  I  think  we  have  it  from  the  district  at- 
torney just  as  it  should  have  been  told,  and  just  as  the  jury 
should  have  been  told,  that  it  couldn't  be  said  that  the  shooting 
in  that  house  occurred  more  than  half  an  hour  after  the  time  that 
Mrs.  Dow  locked  that  window.  May  it  please  your  Honor,  when 
does  she  say  she  locked  that  window? 

Mr.  Callahan.  Did  I  saj^  that?  I  didn't  mean  to  say  after 
she  locked  that  window. 

Mr.     Stapleton.  After  she  entered  the  room. 

Mr.  Callahan.  After  she  went  and  closed  the  blind,  drew  the 
shade. 

Mr.  Stapleton.  After  she  went  and  drew  the  shade.  She  says, 
may  it  please  your  Honor,  in  her  testimony,  that  is  when  she 
locked  that  window.  She  placed  that  time,  I  believe,  if  your 
Honor  please,  about  half-past  6;  not  later,  anyway,  than  7 
o'clock.  She  was  positive  it  was  not  later.  She  was  undoubtedly 
right,  because  they  had  supper  at  6,  and  she  said  it  just  took 
them  long  enough  to  eat  and  clear  off  the  dishes.  That  wouldn't 
be  more  than  half  an  hour,  which  brought  it  to  half-past  6.  The 
shooting  occurred  within  half  an  hour  after  that.  The  clock  was 
striking,  was  probably  striking  7.  At  least  it  was  not  later  than 
half-past  7  when  that  shooting  occurred. 

She  said  nobody, could  get  into  that  house  through  that  window 
after  she  locked  it.  The  defendant,  may  it  please  your  Honor, 
must  have  got  in  before  that  window  was  locked.  We  can't,  as 
my  associate  has  said,  take  his  statements  as  being  strictly  true. 
If  this  woman's  statement  is  true  his  story  can't  be  true,  —  that 
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he  went  in  the  window  after  that  time.  He  went  in  this  window, 
because  this  is  the  window  that  wras  marked.  Now,  the  proba- 
bility is  that  it  was  open,  because  there  were  no  marks  on  the 
window.  Anyway,  taking  his  story,  he  couldn't  have  got  in  after 
that  time. 

Whatever  time  he  left  his  own  house  we  can't  be  certain  of. 
We  know  that  he  was  at  the  bridge  at  twenty  minutes  of  7.  We 
don't  know  that  he  returned  to  his  house  after  he  left  that  bridge. 
Now,  take  a  man  that  their  own  alienists  say  is  mentally  defec- 
tive; you  can't  take  his  recollection  as  perfect.  We  don't  know 
that  he  went  home  after  he  left  that  bridge.  There  is  no  in- 
ference whatever  in  the  case  that  he  did.  He  says  that  he  left 
home.  He  doesn't  say  when.  Any  place  near  there  might  be 
considered  home.  He  doesn't  say  that  he  left  his  house.  He 
don't  go  that  far,  may  it  please  your  Honor.  The  probability 
is  that  as  soon  as  he  left  Mr.  Lombra  he  took  that  car  near 
that  corner,  and  got  over  here  on  Round  Hill  in  less  than  ten 
or  fifteen  minutes.  And  he  found  a  window  either  open  or 
unlocked. 

And  I  say  to  you,  may  it  please  your  Honor,  I  say  to  the 
Court,  that  the  defendant  did  not  himself  know  as  to  whether  the 
window  was  open  or  simply  unlocked.  He  simply  remembered 
that  he  didn't  break  it.  He  didn't  break  the  lock  or  didn't  pry 
it  open. 

Now,  there  is  his  written  confession.  It  is  fair  to  assume  that 
the  officers  put  in  there  everything  that  they  could  that  they 
thought  the  rights  of  the  Commonwealth  required  should  be  put 
in  there.  It  is  true  that  in  the  story  of  Officer  Flynn,  and  I  think 
of  the  other  officers,  the  testimony  is  that  he  raised  the  window; 
but  I  asked  them  specifically  on  cross-examination,  "Was  the 
story  he  told  you  substantially  the  one  in  his  confession  in  every 
respect?"  and  they  said,  "Yes."  And  it  is  safe  to  say  it  was  the 
same  in  that  respect,  and  that  their  saying  that  he  raised  it  was 
an  inference  from  his  testimony.  Officers  know  what  a  break 
meant.  They  are  used  to  dealing  with  kinds  of  burglary.  If 
there  was  absolute  evidence  in  his  story  that  he  raised  that  win- 
dow he  would  have  put  it  in.  When  he  said,  "Was  it  open?" 
"Well,  it  was  unlocked,"  he  didn't  remember  which. 

You  can't  take  his  story  as  giving  any  sufficient  evidence  on 
that.  You  can't  take  Mrs.  Dow's,  because  even  from  her  story 
he  came  in  before  half-past  6,  or  at  least  before  7,  through  a  win- 
flow  which  she  didn't  know  anything  about  since  morning,  which 
she  said  she  closed   then,  and   doesn't   know  whether  —  didn't  at 
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any  time  say  that  she  closed  tightly,  when  she  said  summarily 
that  she  closed  the  window  that  morning. 

I  submit,  your  Honor,  that  while  there  may  be  sufficient 
evidence  for  the  Court  to  permit  it  to  go  to  the  jury,  when 
the  Court  is  passing  upon  the  evidence  after  the  verdict  it 
passes  upon  a  different  question,  —  that  is,  whether  it  is  suffi- 
cient to  maintain  the  weight  of  a  verdict,  sufficient  for  a  jury 
to  found  a  verdict  upon,  and  say  that  the  burden  of  proof  was 
there  established. 

Well,  now,  you  have  to  either  disregard  both  stories  or  else  take 
Mrs.  Dow's.  On  either  story  this  defendant  couldn't  have  been 
in  that  house,  couldn't  have  entered  through  a  closed  window 
after  sunset. 

I  submit,  your  Honor,  and  I  am  going  to  ask  your  Honor  to 
rule,  that  the  actual  time  of  the  setting  of  the  sun,  the  true  me- 
ridian time,  should  be  taken,  —  not  the  time  which  is  called  sun- 
set in  an  almanac,  or  the  astronomical  time,  which  technically  is 
the  time  through  a  large  section  of  the  country,  which  may  ex- 
tend over  a  thousand  miles  or  more,  —  I  know  not  how  far. 

My  friend  refers  to  his  flash  light  as  evidence  that  it  was  dark. 
He  flashed  this  light  in  the  closet;  but  we  don't  know  that  he 
flashed  it,  if  that  is  any  evidence,  until  he  had  got  inside  of  a 
room  and  got  where  there  was  a  closet,  where  certainly  it  would 
be  dark  during  twilight.  And  even  the  old  common  law  says  that 
during  the  time  described  as  twilight  a  man  shall  not  be  held  for 
burglary,  but  only  during  the  night-time  itself.  If  he  didn't  have 
to  use  the  flash  light  until  he  got  into  the  darkness  of  a  clothes 
closet  in  a  room,  that  is  no  evidence  that  it  was  dark. 

My  friend  says  that  there  were  none  of  the  outbreaks  that  were 
not  justified  or  provoked,  save  one.  I  don't  know  what  one  he 
refers  to. 

Mr.  Briggs,  the  school  teacher  at  Lebanon,  testified  to  one, 
where  he  drew  a  knife,  where  a  boy  simply  spoke  to  him  because 
he  was  kept  after  school,  and  to  another,  where  he  ran  after  a 
little  girl  and  viciously  assaulted  her,  simply  because  she  sud- 
denly ran  between  some  boys  at  play.  A  teacher  from  Mount 
Hermon,  who  knew  him  in  his  early  youth,  testified  to  one, 
where  he  simply  spoke  to  the  boy  for  throwing  a  little  snow  at 
a  young  horse  when  they  were  playing  in  the  yard.  The  man 
down  at  Handy's  testified  to  one,  where  he  spoke  to  him  politely 
about  something  in  the  papers,  and  another  where  he  spoke  to 
him  very  politely  about  getting  the  cars  mixed  up,  where  he 
attempted  to  throw  a  hatchet  at  him.     Mr.  Handy  testified  to 
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one,  without  any  cause  apparently,  where  he  threw  a  hatchet. 
Mr.  Carpenter  testified  to  one,  where  he  attempted  to  hit  his 
father  with  a  shovel,  without  any  provocation,  where  he  simply 
pulled  the  shovel  away  from  one  of  the  men  digging  the  ditch. 
Mr.  Standish  testified  to  another,  where  he  attempted  to  strike 
a  man,  Mr.  Sweet,  with  a  shovel,  simply  because  Sweet  wouldn't 
give  Spencer  the  shovel  which  he,  Sweet,  had.  There  were 
throughout  the  case  numerous  such  examples,  some  in  Hartford, 
some  over  here,   some  at  Mount  Hermon. 

Mrs.  Wyman  testified  to  his  throwing  the  meat  across .  the 
table  simply  because  he  didn't  like  it.  All  of  those  were  de- 
scribed by  the  witnesses  as  fully  as  they  could  describe  them,  — 
that  he  appeared  not  to  have  any  control  of  himself,  that  he  ap- 
peared wild,  didn't  appear  to  be  like  ordinary  anger.  They  were 
all  differentiated  from  ordinary  anger. 

I  submit,  may  it  please  your  Honor,  that  while  a  lay  witness 
is  not  permitted  to  tell  whether  in  his  or  her  opinion  a  man 
was  sane  or  insane,  the  jury  must  regard  those  descriptions, 
must  pay  some  attention  to  them. 

In  addition  to  that,  Mrs.  Wyman  testified  to  other  symptoms 
of  his,  to  his  false  hearing.  Another  lady  in  the  same  house, 
Mrs.  Walters,  testified  to  his  false  hearing.  Mr.  Carpenter  testi- 
fied to  his  false  hearing.  Various  other  witnesses  testified  to 
that,  and  testified  to  all  those  other  symptoms  which  he  had, 
which  couldn't  have  been  anything  but  insanity.  In  fact,  the 
witness  for  the  Commonwealth,  Dr.  Tuttle,  when  I  asked  him 
about  those  various  outbreaks,  —  your  Honor  will  remember  his 
testimony,  —  he  said  that  there  might  have  been  a  good  many, 
there  might  have  been  some  of  those  outbreaks,  as  he  said,  in 
which  the  defendant  was  not  able  to  control  himself.  He  said  he 
considered  the  defendant  mentally  defective.  I  asked  him  if  he 
had  heard  the  stories  of  these  witnesses.  He  said  he  had,  but 
he  said  that  that  would  confirm  his  opinion  of  the  mental  defect. 
He  said  that  the  fact  that  a  boy  twelve  or  thirteen  years  of  age 
was  doing  primary  grade  work  unsuccessfully  would  confirm  him 
in  that  view.  And  he  said,  furthermore,  that  on  some  of  those 
occasions  when  he  had  these  outbreaks,  in  his  opinion,  which  he 
was  giving  as  an  alienist  under  oath,  the  man  was  unable  to 
control  himself. 

If  he  was  thus,  even  in  the  opinion  of  the  State's  alienist, 
unable  by  reason  of  mental  defect  to  control  himself,  and  pre- 
vent the  doing  of  those  things  upon  those  occasions,  how,  then, 
could  the  jury  say  that  upon  this  occasion  he  was  able  to  control 
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himself,  that  he  could  prevent  the  shooting,  assuming  even  that 
he  knew  right  from  wrong? 

So  I  submit,  may  it  please  your  Honor,  that  the  story  of 
these  witnesses  forms  a  connected  whole.  They  were  said  by 
experts,  —  considering  his  inability  to  learn,  his  various  out- 
breaks, his  improper  training,  taken  with  his  heredity,  they 
were  said  to  form  a  disease,  a  defective  condition.  They  were 
said  to  be  symptomatic  of  it,  and  to  be  conclusive  symptoms  of 
it.  And  every  one  of  them  said  that  he  had  this  defective  con- 
dition. And  then  the  question  was,  who  could  distinguish,  who 
could  say  that  the  Commonwealth  had  proven  beyond  a  reason- 
able doubt  that  he  passed  that  shadowy  and  indefinite  line  which 
distinguishes  and  separates  responsibility  from  irresponsibility? 
And  the  only  distinction  that  they  could  make  was  as  Dr. 
Houston  said,  —  he  didn't  think  he  was  mentally  responsible, 
but  he  thought  he  knew  right  from  wrong.  And  what  he  meant 
by  that,  how  do  we  know? 

My  friend  says  that  Dr.  Houston  was  my  witness.  I  submit 
that  the  rule  has  long  been  abolished  in  this  Commonwealth  by 
which  the  calling  of  a  witness  and  putting  him  on  the  stand  to 
testify  makes  him  the  witness  of  the  side  calling  him.  That  was 
abolished  in  full  when  the  statute  was  passed  permitting  the  con- 
tradiction of  witnesses.  Dr.  Houston  was  employed  by  the 
State.  He  was  put  on  by  us  without  our  knowing  what  he  would 
say.  Dr.  Elliott  was  employed  by  the  State.  He  was  a  hostile 
witness,  and  as  such  hostile  witness  counsel  for  the  defendant 
was  permitted  by  this  Court  to  cross-examine  him.  And  there- 
fore certainly  no  presumption  arises  that  we  accepted  his  story 
or  vouched  for  his  credibility  when,  at  the  very  outset  of  his 
examination,  we  asked  the  Court  for  the  privilege  of  cross- 
examining  him,   which  was  during  the  examination  granted. 

Mr.  Callahan.  I  would  like  to  say,  may  it  please  your 
Honor,  with  reference  to  the  time  (I  won't  take  but  a  moment 
of  your  time)  and  to  the  measure  of  time,  it  is  fixed  by  the. 
statute,  which  says  that  the  time  of  sunset  and  of  sunrise  shall 
be  ascertained  according  to  the  mean  time  in  the  place  where 
the  crime  was  committed.  Now,  Boston  mean  time  is  deter- 
mined by  determining  the  time  at  the  seventy-fifth  meridian 
west  of  Greenwich.  The  Old  Farmer's  Almanac  sets  Boston 
time  at  6.08,  and  a  table  specifically  prepared  for  the  purpose 
fixes  the  time  at  Springfield  at  six  minutes  later,  so  that  the 
time  is  6.14.     But  so  that  there  may  be  no  trouble  on  that  score, 
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I  would  be  willing  to  assume  that  the  sun  set  at  6.30  that  night, 
so  far  as  the  question  as  to  whether  he  entered  this  house  before 
7.30  is  concerned. 

The  Court.     I   will   take  the  motion  under   advisement. 

Mr.  Stapletox.  Mr.  Callahan,  do  you  consent  that  so  far 
as  this  motion  is  concerned  the  time  may  be  taken  as  6.30? 

Mr.  Callahan.  No.  I  say  that  we  might  be  willing  to  and 
still   lose   nothing. 

The  Court.     You  may  adjourn  court,  Mr.  Crier. 

Adjourned. 
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HEARING  ON  MOTION  FOR  A  NEW  TRIAL 
ON  THE  GROUND  OF  NEWLY  DISCOV- 
ERED EVIDENCE  BEFORE  HON.  JOHN  C. 
CROSBY,  J.        

Saturday,  March  12,  1912. 

Mr.  Stapleton.  I  find,  may  it  please  your  Honor,  that  the 
district  attorney  has  filed  two  affidavits  as  evidence  on  the  hear- 
ing of  this  motion,  and  to  the  second  of  those  affidavits  I  wish 
to  object  to  its  being  received  or  considered  upon  the  hearing 
of  this  motion.  This  affidavit  contains  no  contradictory  state- 
ments by  the  witnesses,  whose  conversation  it  purports  to  give, 
of  any  statements  in  the  affidavits  already  filed  by  them  and 
before  the   Court. 

The  Court.  Is  there  anything  further  to  be  said  about 
that?  v 

Mr.  Stapleton.  I  would  like  to  ask  for  your  Honor's  ruling 
upon  it. 

The  Court.  I  should  want  to  hear  the  district  attorney 
first. 

Mr.  Callahan.  The  affidavit,  if  your  Honor  will  notice, 
objected  to  now  by  the  defendant  is  made  by  the  deputy  warden 
of  the  State  Prison,  who  from  the  affidavit  appears  to  have  been 
present  at  an  attempt  of  the  district  attorney  to  hold  interviews 
with  the  affiants  whose  affidavits  have  been  offered  by  the  de- 
fendant. Both  men  refused  to  talk  with  the  district  attorney, 
and  it  seems  to  me  that  their  refusal  to  discuss  the  statements 
made  by  them  in  the  affidavits  offered  in  behalf  of  this  defendant 
is  some  evidence  of  their  conduct  for  the  Court's  consideration. 
The  affidavit  was  offered  in  good  faith  to  affect  the  credibility 
of  the  affiants  offered  by  the  defendant.  However,  the  purpose 
of  the  objection  is  obvious,  —  it  is  to  lay  the  foundation  for 
another  exception. 

Mr.  Stapleton.     I  don't  think  that  is  a  fair  remark. 

Mr.  Callahan.  I  am  not  inclined  to  press  the  affidavit.  I 
have  no  objection  to  the  affidavit  being  ruled  out;  in  fact,  per- 
haps I  ought  not  to  leave  it  to  the  Court  to  rule  it  out,  and 
will  withdraw  it. 
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The  Court.  The  second  affidavit  is  out  of  the  case  entirely. 
The  question  here  is  upon  the  motion  supported  by  the  affidavits 
annexed  to  it  and  the  counter  affidavit  of  the  witness  Bell. 

Mr.  Stapletox.  In  the  trial  of  this  case  before  the  jury 
a  witness  was  brought  from  the  State  Prison  at  what  might 
be  called  a  psychological  moment,  or  the  psychological  mo- 
ment of  the  trial,  he  coming  in  here  after  nearly  all  of  the 
evidence  of  the  Commonwealth  had  been  offered,  in  the  clos- 
ing days  of  the  case.  I  think  he  was  one  of  the  last,  if  not  the 
last,  witness  before  my  friend  put  on  his  experts  to  testify.  And 
this  witness  who  was  brought  here  offered  and  gave  a  sensa- 
tional story  and  sensational  evidence.  He  testified  —  and  his 
story  was  unsupported  and  uncorroborated  and  rested  upon  his 
own  word  —  that  evidence  was  that  this  defendant  had  said  to 
him,  while  this  defendant  was  confined  in  the  State  institution 
at  Bridgewater,  that  he  was  feigning,  that  he  was  faking,  that 
he  was  manufacturing  complaints  in  order  that  he  might  delude 
the  doctors  into  the  belief  that  he  was  suffering  from  delusions; 
that  he  was  shaking  his  head  in  a  peculiar  manner  so  as  to  hold 
out  the  pretense  that  he  was  insane. 

(  oming  at  this  time  the  evidence  from  the  State  institution,  — 
where  most  of  the  inmates  who  were  associated  with  this  man 
might  be  said  to  be  disqualified  from  testifying  by  reason  of  their 
mental  condition,  it  being  presumed  that  from  their  incarceration 
in  that  insane  institution  they  were  of  unsound  mind,  or  of  such 
mental  condition  that  they  would  be  held  incompetent  to  testify, 
—  so  that  the  evidence  of  this  witness — coming  at  that  time  it 
was  impossible  for  the  defense  to  bring  any  evidence  in  rebuttal 
or  to  offer  any  testimony  or  the  statements  of  any  witnesses  to  the 
jury  to  contradict  him  —  must  have  had  and  did  have  a  very 
strong,  if  not  a  controlling,  effect  upon  the  case. 

The  amount  of  importance  which  the  Commonwealth  attached 
to  the  testimony  of  that  witness  may  be  judged  by  the  length  of 
time  that  the  Attorney-General  spent  upon  the  subject  of  that 
witness'  testimony  in  his  concluding  argument  to  the  jury.  If 
your  Honor  will  look  over  that  argument  in  the  record  to  re- 
fresh your  Honor's  recollection,  although  I  have  no  doubt  your 
Honor  remembers  it,  it  will  be  found  that  he  spent  more  time 
upon  the  testimony  of  that  witness  than  he  did  upon  the  testi- 
mony of  any  other  witness  in  the  case,  and  that  in  his  concluding 
argument  to  the  jury  he  based  the  whole  theory  of  the  Common- 
wealth's  ease  on  the  subject  of  insanity  upon  the  story  which  that 
witness  told.     The  whole  theory  of  his  case  and  his  whole  argu- 
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ment  from  start  to  finish  was  addressed  to  an  endeavor  to  show 
that  this  defendant  was  feigning,  that  he  was  faking,  in  Bridge- 
water.  And  it  was  supported  by  what  witness?  By  the  witness 
Bell,  alias  St.  John,  and  by  no  other  witness. 

It  has  turned  out,  and  we  offer  the  evidence  to  your  Honor  of 
three  witnesses,  that  this  Bell  has  made  contradictory  statements 
elsewhere;  that  he  has  told  before  and  since  the  trial  that  he  had 
an  object  in  making  the  statements  which  he  made;  that  he  had 
a  purpose  in  view,  which  was  to  accomplish  his  own  liberation 
from  confinement  under  the  laws,  he  having  denied  that  state- 
ment on  the  stand  in  the  case.  He  also  has  stated  both  before 
and  since  that  the  testimony  he  then  gave  was  not  true  and  that 
it  was  manufactured  by  him  for  that  purpose  and  to  accomplish 
that  end.  He  has  told,  also,  in  giving  excuses  for  this  act  of  his, 
of  a  personal  motive  in  the  nature  of  a  grudge  or  personal  dislike 
which  he  had  against  this  man. 

He  says  now  in  his  affidavit  he  did  not  say  those  things.  Here 
is  the  word  of  three  men,  equally  as  credible  as  his  word,  who 
testify  under  oath  that  he  did  say  that.  I  submit,  may  it  please 
your  Honor,  that  a  jury  ought  to  have  an  opportunity  of  saying 
which  of  the  stories  they  would  believe,  —  the  story  of  the  one 
convict  who  has  recently  come  from  the  asylum  and  who  might 
have  a  motive,  or  the  story  of  the  three  convicts  who  talked  to 
him  in  the  prison  yard. 

The  question  whether  or  not  he  actually  had  a  personal  grudge 
does  not  enter  into  the  case,  because  if  he  set  out  a  false  motive 
for  the  story  which  he  gave  merely  as  an  excuse  for  a  false  story 
which  he  told,  it  equally  affects  his  credibility  as  if  he  actually 
had  a  personal  grudge. 

It  does  not  enter  into  the  case,  may  it  please  your  Honor, 
whether  or  not  he  actually  was  promised  a  pardon  or  a  parole  for 
his  testimony.  There  is  not  any  evidence,  and  we  do  not  contend 
there  is  any  evidence,  that  he  ever  was  promised  a  pardon  or  a 
parole  for  his  testimony.  It  is  alleged  in  his  affidavit,  which  he 
sets  up  here  in  rebuttal  to  the  stories  told  by  these  three  men, 
that  he  had  but  one  conversation  with  the  district  attorney  while 
the  Attorney-General  was  present,  and  that  in  that  conversation 
he  was  told  he  must  not  expect  any  reward.  I  do  not  claim  now 
and  have  not  claimed,  neither  do  the  affidavits  which  we  have 
filed  set  out,  that  any  promise  or  inducement  was  held  out  to  him 
by  the  district  attorney  or  Attorney-General  or  anybody  else,  but 
that  he  said  that  the  doctors  who  were  in  charge  of  that  institu- 
tion held  out  that  inducement  to  him;    and  it  is  the  fact  that  he 
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said  it  that  affects  his  testimony,  and  not  the  question  of  whether 
or  not  they  ever  actually  did  do  it. 

It  may  be  said,  —  of  course  I  cannot  anticipate  what  my 
learned  friend  will  argue  for  the  Commonwealth  in  opposition  to 
this  motion,  —  but  it  may  be  said,  may  it  please  your  Honor, 
that  the  testimony  offered  in  the  affidavits  is  either  contradictory 
or  cumulative.  It  is  true  that  a  large  part  of  the  testimony  is 
contradictory;  some  of  it  might  be  said  to  be  cumulative,  although 
I  shall  argue  to  your  Honor  that  it  is  not  cumulative.  But  as- 
suming now  for  the  sake  of  argument  that  the  testimony  is  both 
contradictory  and  cumulatne,  my  friend  may  argue  in  objection 
to  this  motion  that  the  Court  should  not  or  could  not  set  aside  a 
verdict  if  the  evidence  newly  discovered  was  either  contradictory 
or  cumulative.  The  authority  of  this  Court  to  set  aside  a  verdict 
in  a  criminal  case,  although  it  may  have  authority  at  common 
law  apart  from  the  statute,  and  the  statute  may  be  held  to  be 
merely  declaratory,  if  it  rests  upon  the  statute  rests  upon  section 
33  of  chapter  219  of  the  Revised  Laws,  which  says:  — 

The  superior  court  may,  at  the  sitting  in  which  an  indictment  is  tried, 
or  within  one  year  thereafter,  upon  motion  in  writing  of  the  defendant, 
grant  a  new  trial  for  any  cause  for  which  by  law  a  new  trial  may  be  granted 
or  if  it  appears  to  the  court  that  justice  has  not  been  done,  and  upon  such 
terms  or  conditions  as  the  court  shall  order. 

A  consideration  of  this  statute  involves  an  inquiry  into  the 
question  of,  "  For  what  cause  or  causes  may  a  new  trial  be 
granted  by  law?"  The  Supreme  Court  considered  that  question 
in  a  civil  case  in  which  the  wording  of  the  statute  was  just  the 
same  as  in  the  criminal  case,  and  the  court,  in  considering  when 
a  new  trial  may  by  law  be  granted,  said,  "A  new  trial  may  by 
law  be  granted  where  by  some  accident,  mistake  or  misfortune 
in  the  conduct  of  the  trial  a  new  trial  is  necessary  to  prevent 
failure  of  justice."  In  that  case,  Ellis  v.  Ginsburg,  there  was  a 
motion  filed  on  the  ground  that  the  verdict  was  against  the 
evidence,  with  the  other  usual  grounds,  and  also  upon  the  ground 
of  newly  discovered  evidence.  The  newly  discovered  evidence 
was  entirely  cumulative  and  contradictory  of  witnesses  at  the 
trial,  but  the  court  could  not  act  upon  the  motion  that  the 
verdict  was  against  the  evidence,  as  no  notice  had  been  given 
to  counsel  upon  the  other  side;  but  the  court,  nevertheless,  set 
aside  the  verdict  and  the  Supreme  Court  upheld  that  action, 
saying  "that  the  court  had  the  authority  to  set  aside  the  ver- 
dict  in   any  case,"  regardless  of  the   motion. 
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In  another  case  before  our  Supreme  Court,  in  the  case  of 
Keat  v.  Mason,  167  Mass.  154,  the  Court  held  that  "the  Su- 
perior Court  may,  in  the  exercise  of  its  discretion,  set  aside 
a  verdict,  even  though  the  evidence  be  cumulative,  and  even 
though  it  might  have  been  discovered  in  the  exercise  of  dili- 
gence during  the  trial."  So  that  even  though  the  evidence 
could  have  been  discovered  and  could  have  been  produced  at 
the  trial,  even  though  the  evidence  be  entirely  cumulative,  the 
Superior  Court  of  this  State  has  the  authority,  in  the  exercise 
of  its  discretion,  to  set  that  verdict  aside. 

It  is  clear,  then,  that  the  power  and  the  authority  of  the 
court  are  ample  in  this  case.  The  question  arises,  When  should 
that  power  and  authority  be  exercised?  It  should  be  exercised, 
in  the  language  of  the  law,  when  in  the  exercise  of  its  sound 
discretion  the  court  ought  to  set  aside  the  verdict.  And  when, 
may  it  please  your  Honor,  does  sound  discretion  require  that  a 
verdict  should  be  set  aside?  When  from  considering,  when  from 
weighing,  the  affidavits  and  the  new  testimony  offered  in  those 
affidavits  it  appears  that  a  different  result  might  have  been 
reached.  May  it  please  your  Honor,  can  anybody  say  after  a 
perusal  of  those  affidavits  that  they  might  not  have  had  an 
effect  upon  the  minds  of  the  jury?  Can  we  enter  into  the  minds 
of  that  jury  and  say  how  much  weight  they  placed  upon  the 
testimony  of  this  man,  which  juror  was  convinced  by  this  man's 
testimony,  which  juror  disbelieved  another  witness,  but  weighed 
and  considered  and  was  convinced  by  the  testimony  of  some  one 
who  followed    him? 

May  it  please  your  Honor,  it  is  evident  and  apparent  that 
the  result  in  this  case  was  reached,  if  upon  the  testimony  of  any 
witness,  upon  the  testimony  of  the  witness  Bell.  He  was  the 
man  who  pretended  to  be  in  the  confidence  of  this  defendant. 
He  was  the  man  who  came  here  and  palmed  himself  off  as  the 
companion  and  friend  of  this  defendant,  and  he  was  the  man 
who  assumed  to  be  telling  the  inside  story  of  this  defendant's 
actions.  How  can  we  say  that  some  of  those  jurors  were  not 
convinced  by  him?  And  if  they  were,  then  his  testimony  af- 
fected the  result  reached  here,  and 'it  prejudiced  the  rights  of 
this  defendant  and  influenced  the  verdict  in  the  trial  of  a  case 
for  the  highest  crime  known  to  the  law,  in  the  trial  of  a  case  the 
result  of  which  might  be  to  deprive  a  man  of  his  life,  might  be 
to  place  in  peril  the  safety  of  human  life  under  the  law  of  the 
land. 

In  an  early  case  in  this  court  the  Supreme  Court  considered 
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in  a  capital  case  the  effect  of  newly  discovered  evidence  to  con- 
tradict a  witness  and  what  influence  it  should  have  upon  the 
court  in  considering  whether  a  new  trial  ought  to  be  granted. 
That  was  the  case  of  Commonwealth  v.  Greene,  17  Mass.  550. 
It  seems  there  was  evidence  to  contradict  the  witness,  whose  story 
it  was  subsequently  sought  to  contradict  by  a  record  of  his  con- 
viction in  the  State  of  New  York.  The  Supreme  Court  said  that 
his  testimony  ought  to  have  been  contradicted  at  the  time,  but 
it  went  on  to  say  that  the  evidence  to  contradict  the  witness,  if 
he  had  been  unimpeached  and  his  testimony  had  been  material 
and  had  been  uncorroborated,  would  have  made  out  a  strong- 
case  for  the  exercise  of  the  discretion  of  the  court  in  setting- 
aside  the  verdict.  That  is  precisely  the  case  which  your  Honor 
has  here,  a  case  in  which  this  man's  story  was  uncontradicted, 
could  not  be  contradicted  at  the  time,  and  it  went  to  the  jury 
uncorroborated. 

So  the  same  considerations  apply  to  all  of  the  statements  in 
the  affidavit  of  Thomas  Graham  which  has  been  filed  here. 
That  is  not,  however,  evidence  merely  to  contradict,  but  it  is 
evidence  that  the  actual  facts  were  different.  It  is  evidence 
upon  the  facts,  upon  what  actually  took  place  there.  If  there 
was  anything  in  this  case  that  convicted  this  man  besides  the 
story  of  the  witness  Bell  it  was  the  insinuations  thrown  out 
by  Dr.  Elliott  about  this  man  playing  ball  in  a  natural  and 
usual  manner,  and  about  his  having  a  good  time  at  Bridge- 
water,  and  about  his  acting  naturally  and  normally  there,  and 
the  argument  which  my  friend,  the  Attorney-General,  devoted 
to  that  portion   of  his  case. 

Here  is  the  evidence  of  a  man  who  actually  knew  this  defend- 
ant well  at  Bridgewater,  who  associated  with  him,  who  was  his 
friend,  and  this  man  can  tell  his  story  that  the  defendant  did 
not  spend  his  time  playing  these  games  in  a  natural  and  usual 
manner;  that  he  did  not  act  as  a  rational  and  sane  man  at 
Bridgewater;  that  when  he  was  playing  ball  with  the  other 
inmates  he  couldn't  stand  the  stress  or  excitement  of  play  but, 
influenced  by  his  unsound  mind,  he  ran  off  and  sulked;  as  set 
out  in  the  affidavit  that  at  a  time  when  nobody  watched  him 
he  jumped  down  these  three  flights  of  stairs  three  jumps  at  a 
time.  That  is  all  new  evidence  in  the  case  and  not  contradic- 
tory. And  as  I  said  I  would,  I  argue  to  your  Honor  that  it  is 
not  cumulative  evidence,  as  it  covers  a  different  period  of  time 
from  any  evidence  that  we  put  in  of  this  man's  insanity;  it 
rs  the  critical  time  in  the  case,  the  time  when  this  man  was 
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at  Bridgewater  under  observation,  and  it  is  the  evidence  of  a 
man  who  had  him  under  observation  and  who  associated  with 
him.  And  we  did  not  have  in  the  case  the  evidence  of  any  dis- 
interested  person  who   saw  him  at  that  time. 

But  I  submit  to  your  Honor  that  cumulative  evidence  is 
evidence  of  the  same  thing  which  another  man  testifies  to. 
Cumulative  evidence  is  evidence  which  corroborates;  that  is, 
one  man  saw  it;  another  witness  comes  along  and  he  says,  "Oh, 
yes,  I  saw  it  too."  But  this,  may  it  please  your  Honor,  is  evi- 
dence not  of  any  single  act  or  of  any  single  thing  that  any 
one  else  testified  to  or  claimed  to  have  seen;  it  is  evidence  of 
entirely  new  acts. 

Now,  may  it  please  your  Honor,  if  that  could  be  called  cumu- 
lative evidence,  all  evidence  in  the  case  after  one  act  had  been 
proven  might  be  called  cumulative  evidence;  but  that  is  not 
cumulative  within  the  meaning  of  that  phrase  that  is  used  in 
the  law.  All  evidence  which  tends  to  prove  an  issue  in  addition 
to  any  other  evidence  may  be  within  the  popular  meaning  cumu- 
lative, because  it  all  heaps  up  on  that  mass  or  mound  of  proof 
which  has  been  started;  but  within  the  meaning  of  the  law 
cumulative  evidence  is  evidence  to  the  same  fact,  the  same  exact 
circumstance,  which  somebody  else  has  testified  to.  Cumulative 
evidence  is  evidence  by  another  witness  to  the  same  fact,  to  the 
same  identical  thing,  evidence  which  is  substantially  the  same, 
and  I  submit  to  your  Honor  that  therefore  the  evidence  of 
Thomas  Graham  is  not  cumulative;  that  it  covers  a  very  im- 
portant part  of  this  case,  —  the  time  this  man  was  in  Bridge- 
water.  I  submit  that  under  all  the  circumstances,  in  view  of 
these  affidavits,  that  justice  requires  that  this  verdict  should  be 
set  aside  and  this  man  should  have  a  new  trial. 

Why,  may  it  please  your  Honor,  —  if  my  friend  should  suggest 
the  inquiry,  I  don't  know  what  he  will  argue,  as  I  say,  —  but 
why,  if  my  friend  should  seek  to  argue  in  that  manner,  should 
there  be  any  more  hesitation  in  setting  aside  a  verdict  in  a  capital 
case  than  in  a  civil  case?  If  this  were  a  civil  case,  may  it  please 
your  Honor,  I  perhaps  should  argue  with  much  more  confidence 
that  the  verdict  ought  to  be  set  aside;  not  that  it  makes  any 
difference,  except  that  perhaps  we  hear  more  often  of  verdicts 
being  set  aside  in  civil  cases,  —  but  why?  In  olden  times  under 
the  law  of  England  in  a  criminal  trial  verdicts  were  seldom  set 
aside  in  cases  of  felony.  There  is  something  said  in  the  case  of 
Commonwealth  v.  Greene,  to  which  I  referred  your  Honor 
earlier  in  my  argument,  as  to  the  right  of  the  King's  Bench  in 
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England  to  set  aside  verdicts  in  criminal  cases  and  in  cases  of 
felony.  Originally  it  was  thought  they  couldn't  set  aside  a 
verdict  because  a  man  would  be  twice  put  in  jeopardy,  but  in 
that  case  of  Commonwealth  v.  Greene  the  Supreme  Court  of 
this  State  ruled  that  that  was  never  the  law  in  Massachusetts; 
that  in  this  State  the  courts  possessed  the  right  to  set  aside  a 
verdict  even  in  a  capital  case.  So  that  the  fact  that  verdicts 
were  not  anciently  set  aside  in  these  cases,  and  that  it  may  be  a 
rarer  thing  to  hear  of  them  than  in  civil  cases,  is  no  reason  why 
in  a  proper  case  to-day,  when  the  courts  possess  the  full  power, 
that  it  should  be  argued  there  ought  to  be  any  hesitancy  about 
setting  aside  a  verdict  in  a  capital  case. 

At  a  former  hearing  upon  another  motion  for  setting  aside  a 
verdict  in  this  case  my  friend  argues  something  about  the  expense 
to  the  county  of  a  new  trial,  and  I  meant  to  reply  to  him  at 
that  time  in  rebuttal,  but  for  some  reason  or  other  it  slipped  my 
attention.  I  don't  know  whether  my  friend  will  advance  the 
same  argument  now,  but  I  submit,  may  it  please  your  Honor, 
that  the  argument  that  a  verdict  ought  not  to  be  set  aside  be- 
cause it  is   an   expense   to   the  county  is  a  new  — 

Mr.  Callahan.  I  never  made  any  such  argument  in  my 
life,   but  go  on. 

The  Colrt.  It  is  not  necessary  to  spend  any  time  on  that 
because    it    wouldn't    have    any    weight    with    me. 

Mr.  Stapletox.  I  shall  not  argue  it,  if  my  friend  says  he 
did  not.     That  is  my  recollection  of  it;    I  may  be  mistaken. 

May  it  please  your  Honor,  I  submit  that  under  all  the  circum- 
stances of  this  case  the  evidence  submitted  requires,  in  order 
that  this  defendant  may  have  justice,  that  the  verdict  hereto- 
fore rendered   should   be  set  aside. 

Mr.  Callahax.  May  it  please  your  Honor,  the  Common- 
wealth does  not  dispute  the  contention  made  by  the  defendant 
here  that  in  the  exercise  of  its  sound  discretion  this  court  may 
set  aside  the  verdict  rendered  in  the  case,  if,  among  other  reasons, 
it  believes  that  justice  was  not  done.  That  is  a  very  broad 
power.  But  as  I  understand  the  attitude  of  our  judges  toward 
motions  for  new  trials,  they  have  been  largely  guided  in  the 
exercise  of  that  discretion  by  the  principles  laid  down  by  the 
Appellate  Court  and  decisions  on  appeals  from  refusals  to  grant 
new  trials. 

The  variety  of  causes  for  which  a  new  trial  may  be  granted 
is   somewhat    large.     It    may    be    granted    because    the    evidence 
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didn't  warrant  the  verdict;  because  perhaps  the  verdict  was 
against  the  weight  of  the  evidence;  because  of  a  mistrial,  the 
facts  of  which  have  developed  since  the  verdict;  for  that  matter, 
because  of  an  erroneous  ruling  of  law;  and  so,  too,  for  the  specific 
reason  alleged  here,  —  newly  discovered  evidence.  But  when 
that  reason  is  advanced  the  court  is  going  to  examine  into  the 
law,  into  the  customs  and  the  practice  of  trial  judges  in  dealing 
with  prayers  for  new  trials  upon  that  ground. 

So  your  Honor  will  find  that  as  early  as  Volume  5  of  our 
Massachusetts  Reports,  in  the  case  of  Commonwealth  v.  Waite, 
5  Mass.  261,  it  was  laid  down  that  a  new  trial  will  not  be  granted 
for  newly  discovered  evidence  which  would  only  discredit  or 
impeach  a  witness  who  testified  at  the  trial. 

So  in  this  case,  your  Honor  will  notice  that  the  affidavits  of 
Timothy  Goulding,  Felix  Golding  and  Patrick  J.  Culhane  tend 
directly  and  solely  to  the  impeachment  of  Bell's  testimony,  to 
the  contradiction  of  it.  We  say  by  that  doctrine  laid  down  so 
early  in  the  courts  of  this  Commonwealth  that  a  new  trial  ought 
not  to  be  granted  upon  newly  discovered  evidence  of  that  char- 
acter. That  has  been  the  law  in  this  country  substantially  ever 
since.  For  example,  in  Priest  v.  State  (Tex.  Cr.),  34  S.  W.  611, 
and  in  U.  S.  v.  Mulholland,  50  Fed.  Rep.  413,  it  is  held  that 
evidence  which  merely  impeaches  a  witness,  as  by  showing  state- 
ments of  his  before  the  trial  contrary  to  his  evidence  at  the  trial, 
is  usually  no  ground  for  a  new  trial.  And  it  was  held  in  the 
case  of  Aholtz  v.  People,  121  111.  560,  that  a  new  trial  will  not 
be  granted  on  account  of  testimony  by  a  third  party  as  to 
statements  of  a  witness  made  since  the  trial  inconsistent  with 
his  evidence  at  the  trial.  And  the  ground  of  their  decision  is 
that  the  proposed  evidence  merely  tended  to  impeach  the  wit- 
ness at  the  trial. 

And  the  same  thing  has  been  held  even  when  an  affidavit  from 
the  witness  himself  stated  the  falsity  of  his  former  testimony. 
That  doctrine  is  laid  down  in  two  cases:  People  v.  Tallmadge,  114 
California,  427,  and  State  v.  Superior  Court,  15  Washington,  339. 

In  the  case  of  Fletcher  v.  People,  177  111.  184,  and  in  Dennis  v. 
State,  103  Indiana,  142,  it  was  held,  however,  that  if  the  new  evi- 
dence of  the  former  witness,  differing  from  his  former  testimony, 
is  of  such  a  character  as  probably  to  affect  the  verdict,  a  new 
trial  should  be  granted;  that  is  to  say,  where  the  witness  sub- 
mits an  affidavit  that  the  testimony  that  he  gave  at  the  former 
trial  was  not  true,  it  is  not  sufficient  to  cause  a  setting  aside  of 
the  verdict;    but  if  in  his  affidavit  he  gives  new  evidence  of  new 
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facts  of  such  character  that  it  might  affect  the  verdict,  then  a 
new  trial  should  be  granted.  But  there  is  no  such  condition  as 
that  latter  here.  There  is  no  affidavit  from  the  witness  himself. 
The  only  evidence  is  found  in  the  affidavits  of  the  three  witnesses, 
Culhane  and  the  two  Goldings,  and  they  merely  tend  to  impeach 
Bell's  testimony  at  the  trial  and  do  not  pretend  to  set  up  a  single 
new  fact  for  the  consideration  of  the  court  or  jury. 

Xow  that  seems  to  be  the  law.  Those  are  the  principles  laid 
down  by  our  appellate  courts  which  the  trial  judges  invoke  for 
guiding  them  in  the  exercise  of  their  discretion. 

Are  the  affidavits  of  these  three  men  within  the  rule?  I  say 
they  are.  Is  there  anything  in  any  of  the  statements  made  by 
them  which  does  more  than  contradict  or  impeach  the  testimony 
of  Bell?  I  say  there  is  not.  So  I  lay  it  down  to  your  Honor  as 
a  legal  rule  by  which  your  Honor  may  be  safely  guided  in  the 
exercise  of  this  discretion  with  which  you  are  vested,  that  as  to 
those  affidavits  there  is  no  reason  why  your  Honor  should  exercise 
your  discretion  in  favor  of  this  motion. 

There  are  two  aspects,  perhaps,  to  the  questions  presented  here. 
First,  is  the  evidence  offered  of  such  a  character  as  to  appeal  to 
the  exercise  of  your  Honor's  discretion  at  all?  Next,  if  your 
Honor  thinks  that  the  nature  of  the  case  and  the  nature  of  the 
evidence  are  higher  than  the  rule  laid  down,  and  your  Honor 
should  actually  consider  this  evidence,  the  question  is,  Would  it 
probably  affect  the  verdict? 

My  friend  has  argued  here  as  if  Bell's  testimony  upon  the  sub- 
ject of  the  defendant's  insanity  was  the  only  testimony  relied 
upon  by  the  Commonwealth.  I  need  hardly  remind  your  Honor, 
who  sat  on  this  case  for  twelve  days,  of  the  great  multitude  of 
witnesses  sworn  on  the  question  of  this  man's  sanity,  —  men  that 
toiled  with  him  in  the  factory  and  on  the  street  cars  and  on  the 
railroads;  men  and  women  who  taught  him  as  a  child;  his  whole 
life  was  covered  by  the  testimony  of  a  great  array  of  witnesses 
produced  by  the  Commonwealth,  with  the  purpose  of  showing  his 
sanity.  Bell  was  not  brought  here  to  testify  that  he  was  sane. 
Bell  was  not  an  expert.  Bell  came  here  to  testify  to  a  state- 
ment made  by  this  defendant.  Does  your  Honor  think  if  Bell 
had  not  testified  that  there  is  the  remotest  possibility  that  this 
verdict  would  have  been  other  than  that  which  it  was? 

Among  the  things  that  the  defendant,  seeking  a  new  trial  upon 
the  ground  of  newly  discovered  evidence,  must  show,  to  the  satis- 
faction of  the  Court  is  that  the  newly  discovered  evidence,  had  it 
been  submitted,  would  probably  have  affected  the  verdict.     And 
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so  can  your  Honor  say  that  you  honestly  believe  that  if  the  case 
had  been  tried  without  Bell  the  verdict  would  have  been  any  less 
than  it  was?  There  cannot  be  any  question,  it  seems  to  me,  in 
your  Honor's  mind  upon  that  point. 

Now  taking  the  testimony  of  Graham.  My  friend  has  in- 
geniously argued  here  that  the  evidence  offered  by  Graham's  af- 
fidavit is  not  cumulative.  If  it  is  not  cumulative,  then  I  have 
been  under  a  misapprehension  for  a  long  time  as  to  what  consti- 
tutes cumulative  evidence.  The  evidence  goes  to  one  of  the  de- 
fenses set  up  and  relied  on  in  this  case,  —  the  defense  of  insanity. 

The  defendant  produced  here  on  this  witness  stand,  for  the 
very  purpose  of  covering  the  period  during  which  the  defendant 
was  incarcerated  in  the  hospital  at  Bridgewater,  the  superin- 
tendent of  that  hospital,  made  that  superintendent  his  own  wit- 
ness, examined  him  directly  by  right  upon  the  reports  made  by 
him  as  to  his  condition  during  that  entire  period  in  the  asylum, 
and  later,  by  permission  of  the  Court,  cross-examined  him  upon 
those  reports.  My  friend  was  surely  forgetful  when  he  stated  in- 
advertently to  your  Honor  that  the  evidence  of  Graham  would 
cover  a  period  that  had  been  neglected  by  the  defendant  in  the 
trial  of  the  case. 

That  would  seem  to  dispose  of  the  point  that  Graham's  evi- 
dence is  not  cumulative;  although  if  Dr.  Elliott  had  never  taken 
the  stand  in  behalf  of  the  defendant  I  should  have  argued  very 
earnestly  that  Graham's  testimony  was  cumulative  because  it 
went  to  the  defense  relied  upon  by  the  defendant  in  the  trial  of 
his  case,  —  as  in  the  case  of  an  alibi.  A  man  seeks  to  establish 
an  alibi;  there  are  ten  hours  which  he  desires  to  cover;  he  covers 
the  first  five  hours  and  the  last  four  hours  when  he  is  trying  his 
case.  He  is  convicted.  He  seeks  a  new  trial.  He  has  found  a 
witness  who  can  testify  to  his  whereabouts  during  the  sixth  hour. 
Is  it  possible  that  is  ground  for  a  new  trial?  Not  at  all.  It 
would  be  held  that  the  evidence  was  cumulative,  and  therefore 
under  the  rule,  and  the  Court  in  its  discretion  would  not  grant  a 
new  trial  on  account  of  it. 

I  think,  may  it  please  your  Honor,  that  that  covers  the  Com- 
monwealth's position  with  reference  to  this  motion. 

Mr.  Stapleton.  The  cases  which  my  friend  cited  bring  us 
back  to  the  same  position  we  were  in  when  we  started,  —  that  it 
rests  in  the  discretion  of  the  Court. 

While  it  is  held  that  usually,  as  I  think  my  friend  cited  the 
word  from  one  case,   evidence  of  a  contradictory  nature  is  not 
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ground  for  a  new  trial,  we  contend  that  in  this  case  there  are  ex- 
ceptional circumstances  which  make  it  ground  for  a  new  trial. 
My  friend,  from  the  language  of  a  case  which  he  cited,  suggested 
when  it  may  be  ground  for  a  new  trial,  and  that  is  not  when  the 
evidence  of  a  witness,  if  he  is  a  witness  who  is  contradicting  him- 
self, is  not  true,  but  when  there  is  evidence  of  new  facts  which 
are  true,  which  would  be  evidence  of  a  nature  tending  to  support 
a  verdict  contrary  to  that  which  was  rendered  at  the  trial. 

In  this  affidavit  of  Patrick  J.  Culhane  it  appears  that  the  wit- 
ness Bell  said  to  him  that  he  knew  Spencer  at  Bridgewater;  that 
Spencer  had  an  idea  that  the  doctor  up  there  was  trying  to  poison 
him;  that  one  day  Spencer  would  be  all  right,  and  the  next  day 
would  not  talk  to  him  for  hours.  That  it  is  true  is  not  an  af- 
fidavit of  Bell,  but  it  is  the  statement  which  Bell  made.  Bell 
made  this  further  statement  to  these  two  men  —  [Counsel  confer.] 

Mr.  Callahan.  Through  the  courtesy  of  my  brother  I  would 
like  to  add  somewhat  to  what  I  said. 

On  reflection,  I  find  that  I  did  not  dwell  upon  the  very  im- 
portant fact  in  this  case  that  there  is  before  your  Honor  filed  this 
morning  an  affidavit  of  Bell  in  which  he  flatly  and  absolutely  con- 
tradicts the  statements  made  by  his  fellow  convicts.  He  says 
that  he  never  made  to  them  or  to  any  other  person  any  of  the 
statements  attributed  to  him,  with  the  single  exception  of  this: 
that  upon  his  return  to  the  prison  from  Springfield  he  accounted 
for  his  absence  from  the  prison  to  them  by  saying  that  he  had 
come  here  to  plead  guilty  to  a  post-office  break  at  Athol.  He 
admits  that  he  said  that,  and  then  goes  on  to  tell  the  Court  why, 
— he  feared  the  consequences  to  himself  among  that  gentry  if 
they  knew  that  he  came  here  to  betray  a  fellow  prisoner.  He  not 
only  admits,  may  it  please  your  Honor,  that  he  did  make  that 
statement,  but  says  that  that  is  the  only  statement  they  attribute 
to  him  which  is  true,  and  gives  an  explanation  as  to  why  he  did 
it.  Perhaps  I  need  not  dwell  at  great  length  before  your  Honor 
upon  the  well-known  fact  that  prisoners  have  very  little  use  for  a 
man  known  as  a  "stool  pigeon." 

Let  me  read  into  the  record  of  this  hearing  what  Bell  said  about 
the  statements  made  in  Culhane's  affidavit.  Bell  says:  "All 
statements  in  said  Culhane's  affidavit  are  absolutely  untrue,  ex- 
cept, possibly,  I  may  have  told  him  that  the  reason  for  my  ab- 
sence from  prison  was  to  receive  a  sentence  for  a  post-office  break 
in  Athol.  1  know  I  feared  the  consequences  to  myself  from  the 
inmates  if  it  was  known  among  them  I  testified  against  Spencer, 
and  tried  to  account  for  my  absence  from  prison  in  that  way.     I 
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may  have  made  that  statement  to  Culhane  or  to  some  one  in  his 
presence."  If  Bell  is  lying  to  your  Honor  in  this  matter  he  would 
have  denied  that  statement  along  with  all  the  rest. 

Now  as  to  the  point  made  by  the  defendant,  by  my  friend,  that 
Bell  may  have  said  according  to  the  affidavits  of  the  two  Gold- 
ings  that  the  doctors  in  some  way  had  promised  him  a  parole  or 
a  pardon  or  a  reward  of  some  sort,  I  desire  to  say  this:  that 
Bell's  statement  in  his  affidavit  now,  that  the  only  conversation 
he  ever  had  with  any  person  on  that  subject  was  with  me  in  my 
office  in  the  presence  of  the  Attorney-General,  is  absolutely,  un- 
qualifiedly contradictory  of  the  statement  of  these  convicts  as  set 
forth  in  their  affidavits.  I  am  the  only  one  with  whom  he  had 
any  conversation  about  that  subject.  And  even  if  he  had  a  con- 
versation with  the  doctors,  his  interview  with  me  in  that  office 
just  before  he  took  the  witness  stand  must  have  been  absolutely 
satisfactory  to  him  whatever  the  doctors  may  have  said  was  of 
very  little  account. 

Mr.  Stapleton.  In  other  words,  we  have  simply  the  reitera- 
tion of  Bell's  story  he  told  at  the  trial.  Must  it  be  we  have  got 
to  get  him  to  admit  that  he  was  perjuring  himself  here  before  we 
can  have  any  evidence  to  contradict  him  before  the  jury?  The 
testimony  he  now  gives,  that  he  had  no  conversation  with  any- 
body except  with  the  district  attorney  and  Attorney-General, 
is  merely  reiterating  the  very  statement  he  made  on  the  stand 
in  the  trial  of  this  case,  and  ought  not  to  have  any  effect  as 
against   these   affidavits. 

But  if  the  question  of  veracity  between  these  men  should  be 
in  doubt,  I  submit  your  Honor  ought  to  leave  the  whole  matter 
with  the  jury  to  say  which  of  these  men  they  would  believe. 
The  question  would  then  arise,  Would  this  evidence  have  had 
any  effect  upon  the  jury?  Would  it  influence  them?  Here  is 
what  Bell  said  when  he  was  told  —  in  the  affidavit  of  Timothy 
Goulding,  on  the  first  page  near  the  bottom  of  the  page  —  when 
Goulding  says  he  heard  Felix  Golding  say,  "You  told  me  that 
story  you  told  was  not  so,  and  I  think  you  did  wrong  to  testify 
to  it,"  Bell  says,  "I  would  send  my  mother  to  the  chair  to  get 
out  of  here."  If  Bell  made  that  statement  that  he  would  send 
his  mother  to  the  chair  to  get  out  of  that  place,  I  submit,  your 
Honor,  that  no  jury  could  ever  believe  the  evidence  of  a  man 
who  would  send  his  mother  to  the  chair  to  get  out  of  State 
Prison.  And  I  submit  that  on  that  statement  alone  this  man 
ought  to  be  disbelieved  and  the  verdict  ought  to  be  set  aside. 
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In  the  affidavit  of  Felix  Golding,  on  page  one,  Golding  gives 
substantially  the  same  conversation:  "What  kind  of  a  deal  do 
you  call  that  to  give  a  man,  and  how  would  you  like  to  have 
that  done  to  you?  He  said  he  didn't  care  a  damn  what  became 
of  Spencer,  he  was  looking  for  a  pardon,  and  he  said,  '  I  would 
put  my  mother  in  the  chair  to  get  out  of  here.' 

Now  if  your  Honor  will  look  at  those  affidavits  carefully  of 
Felix  Golding  and  Timothy  Goulding,  who  testify  to  practically 
the  same  conversation.  Here  are  men  in  State  Prison,  who  we 
know  by  common  knowledge  are  somewhat  separated  and  their 
means  of  communication  limited;  their  stories  naturally  would 
differ  in  the  details,  because  men,  being  present  at  the  same 
transaction  and  telling  about  it  some  weeks  or  months  after- 
wards, will  tell  it  differently  in  its  unimportant  details;  but  the 
two  men  have  the  same  expression  in  there  that  he  used:  "I 
would  put  my  mother  in  the  chair  to  get  out  of  here."  I  sub- 
mit, may  it  please  your  Honor,  that  he  used  that  expression  in 
that  prison  yard  that  those  three  men  testified  to,  and  if  he 
made  those  statements  his  testimony  here  was  not  true  and 
could  nQt  be  true,  and  on  that  testimony  this  defendant  was 
convicted. 

My  friend  says  that  Dr.  Elliott  was  our  witness  and  we  were 
allowed  to  examine  him  directly.  I  never  knew  it  was  any  sign 
that  a  man  was  a  witness  of  a  party  because  the  Court  allowed 
the  party  to  cross-examine  him.  I  thought  that  was  done  by 
the  courts  because  the  witness  was  not  the  witness  of  the  party 
but  was  a  hostile  witness,  and  the  Court  applied  that  rule  in 
this  case.  Dr.  Elliott  was  not  our  witness,  and  even  if  he  were 
our  witness  and  testified,  as  my  friend  says,  to  events  which 
occurred  in  the  Bridgewater  institution,  nevertheless,  he  did  not 
testify  to  the  same  effect  that  Graham  testified,  and  Graham's 
evidence  is  not  cumulative  of  anything  which  Dr.  Elliott  said, 
but  it  directly  contradicts  and  refutes  what  Dr.  Elliott  said.  It 
would  seem  to  me  to  be  a  new  proposition  and  necessitate  a  new 
definition  of  the  word  "cumulative"  as  something  contradictory, 
and  the  exact  opposite  could  now  be  included  within  the  all- 
embracing   scope   of   the   word   "cumulative." 

My  friend  has  suggested  the  illustration  of  a  man  trying  to 
prove  an  alibi,  and  I  think  it  was  a  good  one,  and  I  shall  adopt 
it  just  as  he  gave  it.  Let  us  assume,  for  instance,  your  Honor, 
that  a  man  was  trying  to  prove  an  alibi  and  must  account  for 
his  actions  during  the  whole  of  ten  hours;  that  by  different 
(fitnesses    he   accounts   for   his   whereabouts    and    places   himself 
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away  from  the  scene  of  this  crime  for  five  of  those  hours,  the 
first  five;  that  through  other  witnesses  he  accounts  for  his 
whereabouts  during  the  latter  four  of  those  hours.  But  in  the 
sixth  hour,  when  perhaps  that  crime  could  have  been  committed, 
the  unfortunate  man  is  unable  to  procure  a  witness  who  can 
testify  as  to  where  he  was;  perhaps  within  that  hour  he  might 
have  reached  the  scene  of  the  crime  and  returned  to  the  position 
where  he  was  seen  by  other  witnesses  in  the  seventh  hour.  Now 
during  the  sixth  hour  the  man  must  account  for  his  whereabouts 
and  he  is  unable  to  do  so,  and  the  jury  finding  a  weak  link  in 
the  alibi  find  him  guilty  of  that  crime.  After  the  trial  is  over 
and  a  verdict  rendered  he  discovers  witnesses,  or  a  witness  who 
knows  where  he  was  and  saw  him  during  that  sixth  hour,  a  wit- 
ness who,  if  he  had  been  present  in  court  and  testified  to  this 
man's  whereabouts  during  the  sixth  hour,  would  have  cleared 
him  from  the  offense.  Will  it  be  said  that  that  testimony  is 
cumulative  merely  when  nothing  but  this  new  evidence  covers 
that  period?  No,  it  could  not  fairly  be  said  that  that  evidence 
was    cumulative    merely. 

But  here  we  have  a  stronger  case.  My  friend  says,  we  have 
the  testimony  of  Dr.  Elliott.  Suppose  that  in  the  case  of  the 
man  who  could  not  account  for  his  whereabouts  during  the  sixth 
hour  he  calls  a  witness  who  was  close  to  the  Commonwealth's 
case;  he  thinks  this  witness,  perhaps,  may  tell  where  he  was;  he 
ought  to  know,  during  that  sixth  hour;  he  knows  he  was  not 
present,  and  I  think  he  will  tell  the  truth;  but  that  witness  whom 
he  calls,  and  whom  the  Court  rules  is  a  hostile  witness,  and 
whom  he  is  allowed  to  cross-examine,  says,  "No,  I  did  not  see 
you  at  this  distant  place  during  that  sixth  hour,  but  you  were 
present  then  at  the  scene  of  the  crime."  If  that  witness  whom 
he  so  called  to  testify  testified  to  facts  from  which  his  guilt  would 
be  inferred  rather  than  to  facts  from  which  his  absence  from  the 
scene  could  be  inferred,  would  the  new  witness  to  contradict  him 
be  cumulative  of  his  testimony?  That  would  imply  a  very  strange 
definition  of  the  word. 

Now,  your  Honor,  I  will  close,  submitting  this  to  your  Honor 
upon  all  of  the  evidence  herein.  Just  one  remark  I  wish  to  make 
as  it  occurs  to  me,  and  that  is  that  the  statement  of  Mr.  Bell 
about  the  attitude  of  the  inmates  of  prisons  toward  those  who 
testify  in  court  ought  not  to  be  received  hy  your  Honor.  I  did 
not  think  it  necessary  to  be  technical  and  offer  an  objection  to  it 
when  the  affidavit  was  offered,  although  I  noticed  that  statement 
in  there.     His  statement  of  why  he  made  a  false  remark  might  be 
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admissible,  although  during  the  trial  of  this  case  I  find  in  the 
record  where  I  once  said  a  witness  ought  to  be  allowed  to  explain 
even  a  statement  which  he  admitted  was  false,  and  my  friend 
argued  at  that  time  that  no  man  could  be  permitted  to  say  why 
he  lied.  But  I  think  perhaps  he  could  be  permitted  to  say  why 
he  lied,  but  his  statement  on  that  subject  could  go  only  that  far, 
and  he  could  not  be  permitted  to  come  here  and  state  what  the 
mental  attitude  of  all  the  inmates  of  prisons  may  be,  and  to  that 
extent  I  submit  your  Honor  ought  to  disregard  his  affidavit.  I 
submit  to  your  Honor  that  the  mental  attitude  of  the  inmates  of 
these  prisons  is  not  a  matter  of  common  knowledge  altogether, 
and  I  deny  that  the  mental  attitude  of  all  these  men  is  one  of 
hostility  toward  a  man  who  goes  out  to  tell  a  true  story,  but  the 
mental  attitude  and  disposition  of  these  men  is  hostile  toward  the 
man  who  will  tell  a  false  and  forged  story  against  one  of  his  asso- 
ciates for  the  purpose  of  perhaps  bettering  his  own  condition.  It 
is  true  that  in  these  institutions  there  are  men  who  have  fallen; 
there  are  men  who  have  committed  offenses  against  our  laws;  but 
those  men  are  there  undergoing  the  punishment  which  their  of- 
fenses brought  upon  them.  We  are  not  to  presume  that  those 
men  are  hostile  toward  the  courts;  they  are  there  for  reformation. 
The  natural  presumption  is  that  apart  from  the  offense  they  have 
committed  they  are  innocent  of  any  other  offense  insinuated 
against  them  until  they  are  convicted.  And  Bell's  story  of  their 
attitude  of  his  statement  is  not  to  be  believed  and  ought  not 
to  be  considered  by  your  Honor  in  that  connection,  and  I  cannot 
see  what  part  it  has  in  the  case  or  why  it  should  be  in  it. 

The  Court.  It  seems  to  me  to  be  conceded  by  counsel  on 
both  sides  that  this  matter  is  a  matter  which  lies  within  the  dis- 
cretion of  the  Court.  A  motion  for  a  new  trial  is  always  ad- 
dressed to  the  sound  discretion  of  the  Court  who  presided  at  the 
trial.  That  discretion  must  be  a  judicial  discretion  and  not  an 
arbitrary   discretion. 

In  this  case  it  seems  to  me  that  the  first  question  in  deter- 
mining the  motion  is,  was  the  testimony  of  this  witness  Bell  false? 
If  it  is  assumed  that  it  was  false,  then,  was  it  of  such  a  character 
that  the  jury  might  reasonably  have  been  expected  to  have  ar- 
rived at  a  different  conclusion?  If  so,  then  in  the  interests  of 
justice,  in  the  interests  of  the  defendant,  it  seems  to  me  that  it 
would  be  the  duty  of  the  Court  to  set  aside  the  verdict  and  grant 
a  new  trial. 

If,  on  the  other  hand,  in  this  or  in  any  other  case,  the  newly 
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discovered  evidence  is  of  such  a  character  that  even  if  believed 
there  is  not  any  good  reason  for  supposing  the  jury  would  have 
found  differently,  then  I  take  it  that  in  such  a  case  the  verdict 
ought  not  to  be  disturbed. 

It  is  true,  as  argued  by  counsel  for  the  defendant,  that  this 
Court,  in  the  exercise  of  its  discretion,  may  set  aside  the  verdict 
where  the  newly  discovered  evidence  is  only  corroborative  or 
cumulative.  It  is  also  true,  as  argued  by  the  district  attorney, 
that  in  practice  where  the  evidence  is  merely  cumulative  the 
Court  does  not  look  with  very  much  favor  on  motions  for  a  new 
trial. 

But  it  depends  altogether  upon  circumstances.  In  the  first 
place,  it  is  a  question  here  whether  this  newly  discovered  evi- 
dence is  or  is  not  cumulative,  and  whether  it  is  cumulative  or 
not  it  is  for  the  Court  to  say;  whether  under  all  the  circum- 
stances the  verdict  of  the  jury  was  probably  influenced  by  the.  tes- 
timony of  the  witness,  or  whether  it  didn't  make  any  difference 
with  the  result  of  the  case  in  the  mind  of  the  jury.  So  in  deter- 
mining a  motion  for  a  new  trial  of  this  kind  —  which,  by  the 
way,  I  do  not  propose  to  pass  upon  at  this  time  —  it  becomes 
necessary,  in  a  general  way,  for  the  judge  to  have  in  mind  what 
occurred  at  the  trial,  and  to  consider  carefully  the  evidence,  all 
the  evidence,  which  went  into  the  case  on  both  sides,  for  the 
purpose  of  determining  whether  the  newly  discovered  evidence 
was  of  such  a  character  as  the  Court  in  its  discretion  should 
grant  it  and  allow  the  defendant  a  new  trial. 

I  won't  undertake  to  decide  the  motion  at  this  time,  but  I 
will  take  it  under  advisement,  and  after  having  considered  the 
evidence  in  the  case  I  will  come  to  a  decision  upon  it  later. 
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MOTION  FOR  A  NEW  TRIAL  ON  THE  GROUND 
OF  EVIDENCE  DISCOVERED  SINCE  THE 
TRIAL  OF  SAID  CASE. 


Now  comes  the  defendant  in  the  above-entitled  case  and  moves  this 
Honorable  Court  to  set  aside  the  verdict  heretofore  rendered  in  said  case 
and  to  grant  a  new  trial  of  the  same,  for  the  reason  that  since  the  trial  in 
said  case  new  evidence  has  been  discovered  which  would  materially  affect 
the  decision  of  said  case  and  the  defendant  believes  a  different  verdict 
would  have  been  rendered  in  said  case  had  the  jury  had  before  them  said 
evidence.  That  said  evidence  is  as  follows,  to  wit,  the  evidence  of  Patrick 
J.  Culhane  that  a  certain  witness  in  said  case,  Horace  St.  John  alias 
Edwin  R.  Bell,  made  statements  to  him  on  or  about  Nov.  1,  1911,  in- 
consistent with  the  testimony  of  said  St.  John  alias,  at  said  trial;  that 
since  the  trial  of  said  case  said  St.  John  alias  stated  that  he  testified 
against  the  defendant  to  get  back  at  him  for  a  certain  purpose,  and  also 
that  he  so  testified  because  he  had  a  chance  of  bettering  himself  and 
getting  either  a  parole  or  a  pardon,  said  statement  being  more  fully  set 
forth  in  the  affidavit  annexed  hereto  and  made  a  part  of  this  motion. 

Also  the  evidence  of  Felix  Golding,  that  said  St.  John  alias,  before  the 
said  trial,  told  him,  the  said  Golding,  that  he  was  going  to  testify  that 
Spencer  said  he  was  faking,  that  it  was  not  true,  but  that  he,  St.  John  alias, 
was  going  out  with  the  expectation  of  getting  a  pardon  or  parole;  that 
since  the  return  of  said  St.  John  alias  from  testifying  in  said  case  he  has 
made  statements  contradictory  to  and  inconsistent  with  his  testimony 
as  given  in  said  trial;  all  of  which  is  more  fully  set  forth  in  the  affidavit 
of  said  Felix  Golding  hereto  annexed  and  made  a  part  of  this  motion. 

Also  the  evidence  of  Timothy  Goulding  of  the  appearance,  manner 
and  conduct  of  said  St.  John,  alias  Bell,  was  tending  to  show  that  the 
said  St.  John  alias  was  not  in  a  proper  mental  condition  to  testify  and 
observe  and  remember  the  things  he  testified  to  at  said  trial;  and  that 
said  St.  John  alias  has  made  statements  since  said  trial  inconsistent  with 
and  contradictory  to  the  statements  made  by  him  at  said  trial;  all  of 
which  is  more  fully  set  out  in  the  affidavit  of  said  Timothy  Goulding 
hereto  annexed  and  made  a  part  of  this  motion. 

Also  the  evidence  of  Thomas  Graham,  alias  Edgar  H.  Houldcroft,  of 
various  eccentricities  and  peculiarities  of  manner,  conduct,  action  and 
speech  of  defendant  while  he  was  confined  to  the  insane  department  of 
the  State  Farm  at  Bridgewater,  having  a  tendency  to  show  the  insanity 
of  the  defendant;    and  of  the  truth  of  the  stories  of  various  abuses  of 
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patients  at  Bridgewater  that  the  defendant  complained  of,  and  which 
complaints  a  witness  for  the  Commonwealth  in  said  trial  testified  were 
untrue,  and  that  the  defendant  told  him  were  invented  by  him  for  the 
purpose  of  feigning  insanity;  all  of  which  evidence  of  Thomas  Graham 
alias  is  more  fully  set  forth  in  the  affidavit  by  him  subscribed  and  sworn 
to;  also  evidence  of  said  Thomas  Graham  alias  contradicting  said  St. 
John  alias  as  to  the  nature  of  the  wound  on  defendant's  head  at  Bridge- 
water;  all  of  which  is  more  fully  set  forth  in  said  affidavit  which  is  hereto 
annexed  and  made  a  part  of  this  motion. 

Bertram  G.  Spencer,  Defendant. 
By  his  Counsel, 

R.  P.  Stapleton. 

C.  L.  Young. 

Defendant's  Affidavits. 
Affidavit  of  Patrick  J.  Culhane. 
I,  Patrick  J.  Culhane,  being  duly  sworn  on  oath,  depose  and  say  that 
I  am  an  inmate  of  Charlestown  State  Prison;  I  know  Horace  St.  John 
alias  Edwin  R.  Bell,  an  inmate  of  said  prison;  that  I  had  a  talk  with  said 
Bell  around  Nov.  1,  1911;  he  said  he  sang  in  the  choir  at  Bridgewater 
with  Spencer,  and  that  Spencer  had  an  idea  that  the  doctor  up  there  was 
trying  to  poison  him;  that  one  day  Spencer  would  be  all  right  and  the 
next  day  would  not  talk  to  him  for  hours.  After  he  came  back  from 
Springfield  I  heard  Felix  Golding  ask  him  what  he  testified  for,  and  he 
said  he  wanted  to  get  back  at  Spencer  because  Spencer  caught  him  with 
another  man  and  accused  him  of  an  unnatural  act.  This  morning  after 
his  return  I  was  passing  his  cell  and  asked  him  what  he  was  out  of  the 
prison  for,  and  he  said  he  was  out  to  court  for  breaking  into  a  post  office 
in  Athol,  and  he  received  from  seven  to  nine  years'  sentence  for  it.  That 
was  the  time  he  testified  against  Spencer.  The  Saturday  after  his  return 
from  Springfield  I  heard  Felix  Golding  ask  him  what  he  testified  against 
Spencer  for,  and  Bell  said  it  was  because  he  had  a  chance  of  bettering 
himself  and  of  getting  either  a  parole  or  pardon.  He  said  the  doctors 
would  fix  it  up  for  him.  He  was  talking  to  Golding  after  this  remark, 
but  I  did  not  stay  to  hear  the  rest  of  the  talk.  I  am  not  interested  in 
the  Spencer  case,  and  make  this  statement  of  my  own  free  will  without 
any  inducement  or  hope  of  reward.  I  have  also  heard  him  make  other 
contradictory  statements. 

Patrick  J.  Culhane. 

January  26,  1912. 
Suffolk,  ss. 

Then  personally  appeared  the  above-named  Patrick  J.  Culhane,  and 
being  duly  sworn  made  oath  to  the  truth  of  the  foregoing  statement  by 
him  subscribed,   before  me, 

Richard  P.  Stapleton, 

Notary  Public. 
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Affidavit  of  Felix  Go! ding. 

I,  Felix  Golding,  now  an  inmate  of  the  State  Prison  in  Charlestown, 
being  duly  sworn  on  oath,  depose  and  say  that  I  am  acquainted  with  one 
Horace  St.  John,  alias  Edwin  R.  Bell,  an  inmate  of  said  prison,  who  testified 
in  the  case  of  Commonwealth  v.  Bertram  G.  Spencer  in  Springfield,  Mass.; 
that  I  had  a  talk  with  said  Bell  about  a  week  after  his  return  from  Bridge- 
water,  and  he  asked  me  for  a  paper,  the  "Weekly  Republican,"  and  said 
that  he  wanted  to  read  about  the  Spencer  case  as  he  expected  to  get  a 
pardon  or  parole  from  it ;  that  he  wanted  to  follow  up  the  case.  He  said 
he  was  going  to  testifjT  that  Spencer  said  he  was  faking.  I  asked  him  if 
Spencer  really  said  that,  and  he  said,  "No,  but  I  am  going  out  with  the 
expectation  of  getting  a  pardon  or  parole."  I  asked  him  how  he  was 
going  to  do  it.  and  he  said  the  doctors  in  Bridgewater  would  fix  it  up, 
and  he  said  they  would  "fix  it  up  all  right  for  me."  I  told  him  I  was 
going  right  down  and  report  his  conversation  to  the  deputy.  He  then 
said  it  was  only  a  bluff,  that  he  was  going  to  Springfield  on  another  charge 
and  expected  a  sentence.  I  had  another  talk  with  him  after  his  return 
on  November  25.  It  was  in  the  yard  and  there  were  others  present.  Bell 
said  that  he  had  a  personal  grudge  against  this  man,  and  he  was  asked 
what  the  grudge  consisted  of  and  he  refused  to  say.  Then  he  said  he  did 
it  with  the  expectation  of  getting  a  pardon  or  parole,  and  he  said  the 
doctors  had  it  all  fixed  so  everything  would  be  all  right  when  the  time  came. 
I  said  to  him,  "What  kind  of  a  deal  do  you  call  that  to  give  a  man,  and 
how  would  you  like  to  have  that  done  to  you?"  He  said  he  didn't  care 
a  damn  what  became  of  Spencer,  he  was  looking  for  a  pardon,  and  he 
said.  "I  would  put  my  mother  in  the  chair  to  get  out  of  here."  I  asked 
him  whether  his  story  was  true  and  he  said,  "No,  but  it  will  do  me  just 
as  much  good  as  if  it  was  true."     That  was  the  substance  of  what  he  said. 

Every  word  of  the  above  affidavit  is  true. 

Felix  Golding. 

January  26,  1912. 

Suffolk,  se 

Then  personally  appeared  the  above-named  Felix  Golding,  and  being 
duly  sworn  made  oath  that  the  foregoing  affidavit  by  him  subscribed  is 
true,  before  me, 

Richard  P.  Stapleton, 
Notary  Public. 

Affidavit  of  Timothy  Goidding. 
I,  Timothy  Goulding,  being  duly  sworn  on  oath,  depose  and  say,  that 
I  am  an  inmate  of  Charlestown  State  Prison,  and  that  I  know  Horace 
St.  John,  alias  Edwin  R.  Bell,  who  testified  in  the  case  of  Commonwealth 
V.  Bfrtrarn  G.  Spencer  at  Springfield,  Mass.  That  I  knew  the  said  St. 
John,  alias  Bell,  before  he  was  sent  to  the  State  Farm  at  Bridgewater 
from  the  Charlestown  State  Prison;   that  before  he  left  the  State  Prison 
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for  the  State  Farm  he  had  a  vacant  look,  a  crazy  expression  in  his  eyes, 
and  when  spoken  to  he  appeared  unable  to  follow  the  conversation,  and 
interrupted  continually,  asking  what  you  said.  He  did  not  seem  to  have 
any  memory  or  to  be  capable  of  connected  talk.  Since  his  return  from 
Bridgewater  institution  in  the  fall  of  1911  he  appears  to  be  worse  in  this 
respect  than  he  was  before  he  went  to  Bridgewater.  After  the  return  of 
St.  John,  alias  Bell,  from  the  Spencer  trial  at  Springfield,  in  the  yard  of 
the  State  Prison  on  Saturday,  Nov.  25,  1911,  I  heard  a  man  named  Casey 
whose  first  name  I  think  was  Joseph,  ask  him  what  he  testified  against 
Spencer  for.  The  said  St.  John,  alias  Bell,  replied  that  it  was  to  satisfy 
a  personal  grudge  against  Spencer,  and  that  he  did  not  care  who  knew  it. 
Some  one  then  put  the  question  to  him,  I  can't  say  just  who  it  was,  "Didn't 
the  'croakers'  promise  you  a  pardon  or  parole  for  that?"  He  answered, 
"Yes,  but  I  don't  know  whether  they  will  stick  to  their  word." 
"Croaker"  is  a  slang  word  for  doctors.  I  heard  Felix  Golding,  also  an 
inmate  of  the  prison,  say  to  him,  "You  told  me  that  that  story  you  told 
was  not  so,  and  I  think  you  did  wrong  to  testify  to  it,"  and  St.  John,  alias 
Bell,  answered,  "I  would  send  my  mother  to  the  chair  to  get  out  of  here." 
On  Saturday,  December  17,  I  sat  next  to  St.  John,  alias  Bell,  in  the 
prison  chapel,  and  I  opened  the  conversation  by  saying,  "You  think 
Spencer  will  get  a  new  trial?"  He  said,  "No;  he  does  not  deserve  it." 
I  said,  "Why  did  you  testify  against  that  man?"  He  said,  "To  satisfy 
a  personal  grudge."  I  said,  "What  did  Spencer  do  to  you?"  He  said, 
"Spencer  did  a  lot  of  mean  things  to  me.  He  told  the  doctors  that  I  had 
a  saw  planted  in  my  ventilator,  thereby  preventing  me  from  making  my 
escape."  I  asked  him  if  that  was  why  he  testified  against  Spencer.  He 
said,  "Yes,  I  believe  in  sending  that  rat  to  the  chair  and  giving  him  a 
dose  of  his  own  medicine."  I  asked  him  how  he  knew  that  Spencer 
told  that  to  the  doctors.  He  said  that  he,  St.  John,  alias  Bell,  was  hiding 
behind  the  door  and  heard  Spencer  telling  the  doctors.  I  asked  him  the 
date  of  this  and  he  could  not  give  it,  but  said  it  was  in  April.  I  then 
said  to  him,  "What  makes  you  think  Spencer  is  not  insane?"  To  this 
he  answered,  "He  told  me  he  was  not  insane."  I  then  asked  him,  "Is 
that  the  only  grounds  you  have,  and  did  you  ever  meet  a  man  yet  who 
would  admit  that  he  was  insane?"  He  didn't  answer,  and  I  said  to  him, 
"What  are  you  telling  so  many  different  stories  about  this  for?  You 
gave  us  all  to  understand  out  in  the  yard  that  it  was  an  entire  frame-up 
and  now  you  tell  a  different  story,"  and  he  made  no  answer. 

Timothy  Goulding. 

January  26,  1912. 
Suffolk,  ss. 

Then  personally  appeared  before  me  the  above-named  Timothy  Gould- 
ing, and  being  by  me  first  duly  sworn  made  oath  that  the  foregoing 
affidavit  subscribed  by  him  is  true,  before  me, 

Richard  P.  Stapleton, 

Notary  Public. 
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Affidavit  of  Thomas  Graham. 

I,  Thomas  Graham,  now  an  inmate  at  Deer  Island,  Suffolk  County- 
House  of  Correction,  being  duly  sworn  on  oath,  depose  and  say  that  I  am 
acquainted  with  Bertram  G.  Spencer;  that  I  was  an  inmate  at  the  State 
Farm  at  Bridgewater,  insane  department,  while  said  Spencer  was  confined 
there;  that  I  was  there  from  the  time  of  his  entry  until  May  13,  1911; 
that  Spencer  and  I  were  very  well  acquainted  and  were  very  friendly 
while  he  was  there.  I  got  acquainted  with  him  while  he  was  in  the  upper 
north,  so  called,  before  he  was  put  in  a  ward  called  the  northeast  ward. 
He  was  in  the  northeast  ward  for  about  a  month,  as  near  as  I  can  remember, 
and  I  did  not  see  him  at  all  while  he  was  in  that  ward.  It  was  somewhere 
from  four  days  to  a  week  after  he  came  to  Bridgewater  that  he  was  put  in 
the  northeast  ward.  Spencer  acted  in  a  very  peculiar  manner  while  at 
Bridgewater,  though  at  times  he  appeared  to  be  rational.  I  have  seen 
him  apparently  quiet,  when  suddenlj-  he  would  draw  in  his  lower  lip 
and  biting  it,  would  hum-  away,  at  which  times  he  appeared  as  if  some- 
thing was  the  matter  with  him,  and  seemed  not  to  be  able  to  control  his 
actions. 

One  day  I  touched  hini  on  the  foot  with  my  shoes  to  call  his  attention 
to  a  pair  of  new  shoes  that  I  had  on.  He  flew  into  a  passion  and  made 
as  though  to  take  me  by  the  throat.  I  spoke  to  him  quietly,  and  he 
seemed  to  make  a  big  effort  and  controlled  himself  somewhat.  He  was 
white  and  shaking,  however,  and  had  a  dangerous  glare  in  his  eyes.  Later 
he  was  sobbing. 

One  day  he  left  the  room,  unobserved  except  by  me,  and  took  three 
flights  of  steps  at  three  leaps,  and  when  I  reached  the  lower  flight  he  was 
rising  from  the  floor  where  he  fell.  He  did  not  know  at  the  time  that  I 
had  seen  him.  Later  in  the  afternoon  I  discovered  he  had  hurt  an  old 
injury  on  his  wrist,  where  the  blood  vessels  are  near  the  surface,  and  I 
think  varicose.  I  suggested  that  he  use  a  more  mild  and  conservative 
way  in  the  future  to  descend  stairs.  He  looked  at  me  in  a  funny  way, 
angry  and  ashamed;  then  departed  sullenly,  muttering  something  to  the 
effect  that  he  had  a  right  to  walk  downstairs  his  own  way  if  he  wished 
and  it  did  not  concern  anybody. 

At  play  he  sometimes  got  so  excited  he  would  seem  to  be  like  a  woman 
on  the  verge  of  listeria.  If  he  played  ball  or  any  game  with  the  inmates 
of  the  institution,  if  any  little  thing  did  not  suit  him,  he  would  run  off  and 
sulk  and  cry.  Sometimes  he  would  not  speak  to  anybody  for  two  or  three 
days  after  these  incidents. 

At  one  time  he  was  preparing  to  take  part  in  a  little  entertainment  the 
inmates  of  the  institution  were  giving,  and  he  was  very  much  interested 
in  it  and  appeared  very  exhilarated  and  excited.  At  a  rehearsal  just 
before  the  entertainment  he  suddenly  changed  and  broke  out  sobbing 
and  crying,  and  could  not  be  induced  to  do  anything  at  the  rehearsal. 
There  was  no  apparent  reason  for  his  change. 
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On  one  occasion  I  offered  to  loan  him  a  book,  remarking  that  I  wished 
it  again  as  I  had  not  read  it  myself.  He  flew  into  a  fearful  passion, 
appeared  very  excited,  and  took  the  book  and  threw  it  away  and  swore 
and  raved  and  abused  me,  and  did  not  speak  to  me  after  that  for  two  days. 
At  another  time  he  asked  me  for  some  celluloid  which  I  think  he  wanted 
to  make  a  pick  for  a  banjo.  I  took  a  piece  out  of  my  pocket  and  gave  it 
to  him.  This  did  not  seem  to  suit  him,  and  because  I  did  not  get  him 
what  he  wanted  he  called  me  names  and  abused  me  and  jumped  up  and 
down  and  shouted  and  acted  like  a  maniac.  He  looked  dangerous,  and 
I  went  away  and  left  him.  He  did  not  speak  to  me  again  until  the  next 
afternoon.  I  met  him  the  next  afternoon  in  the  wash  room.  I  said  to 
him,  "Well,  Bert,  do  you  feel  in  any  better  Christian  frame  of  mind  than 
you  have  been?"  He  said,  "Why,  Ed,  when  you  see  me  like  that  don't 
take  any  notice  of  me  at  all."  He  cried  for  several  minutes  after  that 
remark. 

On  many  occasions  he  complained  of  pains  in  his  head,  and  he  would 
look  very  white  in  the  face.  Spencer  read  to  me  a  great  many  of  the  letters 
that  he  sent  out.  Most  of  them  contained  stories  of  abuses  in  the  insti- 
tution. All  the  stories  that  he  sent  out  and  told  were  true,  or  were  told 
and  vouched  for  as  true  by  others.  I  could  not  remember  now  in  detail 
all  of  the  stories  of  abuse,  but  I  know  that  they  were  not  manufactured 
by  Spencer.  I  know  to  my  own  knowledge  that  a  great  many  of  them  are 
true,  and  I  heard  others  told  and  vouched  for  as  true  in  the  institution  by 
some  who  claimed  to  be  ej^ewitnesses  of  them.  One  of  the  stories  that 
Spencer  sent  out  was  of  the  abuse  of  O'Leary,  a  patient.  I  personally 
know  that  that  was  true.  O'Leary  was  taken  out  of  the  dining  room  by 
twisting  his  arms  up  behind  his  back,  and  he  was  screaming  all  the  way 
and  was  put  in  a  room.  I  saw  him  afterwards  the  same  day  when  he  had 
got  out  of  the  room  in  some  way  and  come  down  to  the  faucet.  His  face 
was  covered  with  blood.  I  heard  him  screaming  for  over  five  minutes 
while  he  was  in  the  room  after  being  taken  out  of  the  dining  room.  I 
heard  the  noise  of  the  struggling  and  the  scuffling.  O'Leary  is  a  little  man, 
and  the  two  guards  who  were  taking  him  out  were  big,  powerful  men,  one 
weighing  about  200  pounds  and  the  other  more  than  that. 

I  saw  the  mark  on  Spencer's  head  the  time  he  said  he  was  hurt  with  a 
blackjack.  It  was  a  small  bruise.  It  was  not  a  cut.  It  did  not  look 
like  a  mark  made  with  anything  sharp.  There  was  a  lump  there.  He 
showed  it  in  the  yard  and  was  very  excited  at  the  time.  Several  patients 
saw  him  showing  the  bruise.  Spencer  also  used  to  tell  about  an  attendant 
named  Ritchie  abusing  a  patient  named  Frank  Clanders,  and  another 
one  was  one  in  regard  to  Edward  Schreff .  I  know  of  the  particulars  and 
saw  them  myself. 

I  was  in  the  Bridgewater  institution  under  the  name  of  Edgar  H. 
Houldcroft.  I  make  this  statement  of  my  own  free  will  without  hope  of 
reward  and  without  any  inducements  whatsoever. 

Thomas  Graham. 
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January  26,  1912. 
Suffolk,  ss. 

Then  personally  appeared  the  above-named  Thomas  Graham  who 
subscribed  the  foregoing  affidavit,  and  being  by  me  first  duly  sworn  made 
oath  that  the  foregoing  affidavit  by  him  subscribed  is  true. 

Richard  P.  Stapleton, 

Notary  Public. 

Commonwealth's  Affidavits. 
And  now  comes  the  Commonwealth,  and  in  opposition  to  the  de- 
fendant's motion  for  a  new  trial  on  the  ground  of  newly  discovered  evi- 
dence, offers  the  affidavits  of  Horace  St.  John,  alias  Edwin  R.  Bell,  and 
Nathan  B.  Allen,  hereto  annexed. 

C.  T.  Callahan, 
District  Attorney. 

Affidavit  of  Horace  M.  St.  John,  alias  Edwin  R.  Bell. 

I,  Horace  St.  John,  alias  Edwin  R.  Bell,  an  inmate  of  the  State  Prison 
at  Charlestown,  Boston,  in  said  Commonwealth,  being  duly  sworn,  depose 
and  say :  — 

That  after  my  return  from  Bridgewater  to  the  State  Prison  I  did  ask 
Felix  Golding  for  a  copy  of  the  ''Springfield  Republican"  in  order  that  I 
might  learn  something  about  the  trial  of  Spencer,  which  was  to  be  held 
in  the  near  future.  I  did  not  say  that  I  expected  to  get  a  pardon  or  parole 
out  of  the  case.  I  did  not  say  that  I  was  going  to  testify  that  Spencer 
said  he  was  ''faking,"  nor  did  I  tell  him  that  I  was  going  to  testify  at  all. 
Golrling's  statement  that  I  denied  that  Spencer  said  that  he  was  "fak- 
ing." but  that  I  was  going  to  so  testify  with  the  expectation  of  getting  a 
pardon  or  parole,  is  absolutely  untrue.  I  did  not  say  to  him  or  to  anybody 
else  that  the  doctors  in  Bridgewater  or  anybody  else  would  fix  it  up  for 
me.  I  have  read  Felix  Gelding's  affidavit,  or  a  copy  of  it,  and  deny  that 
I  said  any  of  the  things  by  him  therein  attributed  to  me.  I  have  not  and 
never  had  a  personal  grudge  against  Spencer.  No  one  ever  promised  me 
any  pardon,  parole  or  reward  of  any  kind  for  my  testimony.  The  only 
conversation  that  I  had  on  that  subject  was  with  District  Attorney  Calla- 
han in  the  presence  of  Attorney-General  Swift.  I  did  not  bring  up  the 
matter,  but  Mr.  Callahan  did  say,  after  I  had  told  my  story,  that  if  I 
testified  it  must  be  with  the  understanding  that  I  was  to  receive  no  reward 
of  any  kind  for  so  doing. 

That  I  do  not  know  Timothy  Goulding  by  name  though  I  may  know 
him  by  sight.  I  did  have  a  conversation  with  Joseph  Casey,  but  not 
such  a  one  as  set  forth  in  said  Timothy  Goulding's  affidavit.  Casey 
said,  "What  have  you  been  doing,  going  out  to  court  stooling  —  testifying 
against  a  man,  turning  State's  evidence?"  I  said,  "That  is  my  own 
affair."  He  I  hen  asked  why  I  did  it.  I  told  him,  "  It  is  none  of  your  damn 
busin<  -:-."     That  is  all  I  ever  said  to  Casey  or  he  to  me  about  the  subject. 
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Since  then  Casey  has  refused  to  speak  to  me.     This  is  also  true  of  Felix 
Golding. 

I  never  said  the  things  attributed  to  me  in  Timothy  Goulding's  affidavit, 
which  has  been  laid  before  me  by  the  district  attorney,  together  with 
those  of  Felix  Golding,  Patrick  J.  Culhane  and  Thomas  Graham,  and  all 
of  which  I  have  read. 

That  all  of  the  statements  in  said  Culhane's  affidavit  are  absolutely 
untrue,  except  possibly  that  I  may  have  told  him  that  the  reason  for  my 
absence  from  the  prison  was  to  receive  a  sentence  for  a  post-office  break 
in  Athol.  I  know  I  feared  the  consequences  to  myself  from  the  inmates 
if  it  was  known  among  them  that  I  testified  against  Spencer,  and  tried  to 
account  for  my  absence  from  the  prison  in  that  waj\  I  may  have  made 
that  claim  to  Culhane  or  to  some  one  in  his  presence.  For  the  sake  of  my 
own  reputation  as  a  man  I  expressly  and  unequivocally  deny  Culhane's 
statement  that  I  said  Spencer  had  caught  me  with  another  man  and  had 
accused  me  of  an  unnatural  act.  Xo  such  thing  ever  occurred,  and 
Spencer  never  made  such  an  accusation. 

Horace  M.  St.  Johx,  alias  Edwin  R.  Bell. 


In  the  presence  of  N.  D.  Allex. 


February  27,  1912. 


Hampdex,  ss. 

Then  personally  appeared  the  above-named  Horace  M.  St.  John,  alias 
Edwin  R.  Bell,  and  made  oath  that  he  had  read  the  foregoing  affidavit 
subscribed  by  him  and  that  the  same  is  true,  before  me, 

C.  T.  Callahan, 
Justice  of  the  Peace. 

Affidavit  of  Nathan  D.  Allen. 
I,  Nathan  D.  Allen,  deputy  warden  of  the  State  Prison  in  Charlestown, 
Boston,  in  said  Commonwealth,  being  duly  sworn,  depose  and  sajr  that 
I  heard  District  Attorney  C.  T.  Callahan  and  Felix  Golding  in  conversa- 
tion on  February  27,  1912;  that  Mr.  Callahan  asked  several  questions 
of  the  said  Felix  Golding  concerning  statements  made  by  the  latter  in  an 
affidavit  in  the  Spencer  case;  that  Felix  refused  to  answer  any  of  these 
questions,  saying,  "I  won't  talk  to  you."  I  won't  answer  any  of  your 
questions.  If  Mr.  Stapleton  tells  me  to  talk  I  will,  but  not  until  then." 
(To  me),  "Take  me  out  of  here.  I  won't  talk  to  this  man."  That  on 
the  same  day  at  the  prison  where  both  conversations  were  held  separately 
I  heard  Mr.  Callahan  ask  Timothy  Goulding  several  questions  about 
statements  made  by  him  in  an  affidavit  in  the  Spencer  case;  that  said 
Timothy  Goulding  said  he  had  written  a  letter  to  the  counsel  of  the  de- 
fendant about  two  weeks  ago  concerning  this  affidavit,  and  that  until 
he  had  heard  from  the  attorney  he  preferred  not  to  talk;  that  Mr.  Calla- 
han said  under  the  circumstances  he  would  not  press  him  for  an  answer, 
unless  Timothy  was  ready  to  talk  voluntarily;  that  Timothy  said  he  could 
not  talk  until  he  had  heard  from  counsel. 

Nathax  D.  Allex. 
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February  27,  1912. 
Hampdex.  SS. 

Then  personally  appeared  the  above-named  Nathan  D.  Allen,  and 
made  oath  that  he  had  read  the  contents  of  the  foregoing  affidavit  and 
that  the  same  are  true,  before  me, 

C,  T.  Callahan, 
Justice  of  the  Peace. 

The  motions  for  new  trial  were  denied  by  John  C.  Crosby, 
Justice,  Superior  Court. 

Bill  of  exceptions  was  filed  and  allowed,  which  was  argued  in 
the  Supreme  Judicial  Court  May  23,  1912,  and  on  June  22,  1912, 
a  decision  was  rendered  overruling  the  exceptions.  (See  Com- 
monwealth of  Massachusetts  v.  Bertram  G.  Spencer,  212  Mass. 
438.) 
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July  2,  1912. 

The  court  came  in  at  9.40  a.m.,  Hon.  John  C.  Crosby,  justice, 
presiding. 

Mr.  Callahan.  May  it  please  your  Honor,  in  No.  30,  being 
the  case  of  Commonwealth  v.  Bertram  G.  Spencer,  who  was 
indicted  for  the  murder  of  Martha  B.  Blackstone  on  the  thirty- 
first  day  of  March,  1910,  who  was  tried  by  this  court  and  con- 
victed of  murder  in  the  first  degree  on  November  25,  1911,  there 
are  at  the  present  time  no  motions  pending  before  this  court. 
Two  motions  for  a  new  trial  have  been  filed  here  and  denied. 
The  exceptions  taken  by  the  defendant  at  the  trial  have  been 
heard  by  the  Supreme  Judicial  Court  and  overruled.  Nothing 
stands  in  the  way  of  the  sentence  of  the  law.  I  therefore  move 
that   sentence  be  imposed  upon   the   defendant. 

The  Clerk.  Bertram  G.  Spencer,  have  you  anything  now  to 
say  why  sentence  of  c&ath  should  not  be  pronounced  against  you? 

The  Defendant.     No,   sir. 

The  Court.  Bertram  G.  Spencer,  at  the  May  sitting  of  the 
Superior  Court  for  the  county  of  Hampden,  beginning  on  the 
first  Monday  of  May,  1910,  the  grand  jury  found  an  indictment 
against  you  for  the  murder  of  Martha  B.  Blackstone.  That 
indictment  was  duly  returned  into  this  court,  and  upon  a  plea 
of  not  guilty  you  were  placed  upon  your  trial  upon  November 
13,  1911.  In  the  selection  of  a  disinterested  and  fair-minded 
jury  you  were  permitted  to  exercise  your  free  right  to  challenge. 

The  trial  occupied  twelve  days,  and  was  conducted  with  a 
careful  regard  for  your  rights  before  an  intelligent,  painstaking 
and  impartial  jury,  whose  close  attention  to  their  duties  indicated 
a  desire  to  arrive  at  the  truth.  You  met  the  witnesses  against 
you  face  to  face,  and  in  procuring  witnesses  in  your  defense  you 
were  aided  by  the  Commonwealth  without  limit  as  to  expense. 
You  have  been  represented  by  able  and  industrious  counsel,  who 
have  devoted  themselves  to  your  interests  with  marked  fidelity, 
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energy  and  ability,  and  it  is  difficult  to  see  how  more  could  have 
been  done  in  your  behalf. 

The  jury  after  mature  deliberation  declared  that  you  were 
guilty  of  murder  in  the  first  degree.  Subsequently,  at  different 
times,  two  motions  for  a  new  trial  were  filed  by  your  counsel, 
and  after  full  hearing  upon  these  motions  the  Court  felt  com- 
pelled to  deny  them.  Your  exceptions  taken  during  the  trial, 
based  upon  objections  to  rulings  of  the  Court,  have  been  care- 
fully considered  by  our  Supreme  Judicial  Court  for  the  Common- 
wealth, and  have  been  overruled.  Your  constitutional  rights 
have  been  fully  protected.  You  have  had  a  fair  and  impartial 
trial  by  a  jury  of  your  peers,  whose  duty  it  was  to  determine 
the  fact  of  your  guilt  or  innocence  in  accordance  with  the  law. 
The  jury  has  found  you  guilty,  and  our  highest  court  has  de- 
clared that  your  trial  was  conducted  in  accordance  with  correct 
principles  of  law,  and  was  without  error  in  that  respect. 

The  result  of  the  trial  and  all  the  proceedings  in  the  case  have 
made  it  certain,  so  far  as  it  is  within  the  power  of  any  human 
tribunal  to  make  it  so,  that  you  are  guilty  of  the  offense  charged 
against  you. 

It  was  made  certain  at  the  trial  that  on  the  thirty-first  day 
of  March,  in  the  evening  of  that  day,  you  broke  and  entered  the 
dwelling  house  of  Mrs.  Dow,  and  after  having  taken  certain 
personal  property  of  the  owners,  which  you  found  in  the  house, 
you  demanded  money,  and  then  shot  and  killed  Miss  Blackstone, 
an  innocent  and  blameless  woman,  and  immediately  afterward 
shot  and  severely  wounded  another  person,  Miss  Dow.  The 
homicide  was  apparently  without  excuse  or  provocation,  and  was 
committed   with    motives   known   only   to   yourself. 

I  do  not  care  to  further  recall  the  details  of  this  awful  crime 
which  shocked  and  alarmed  this  whole  community.  The  fact 
that  a  crime  of  this  magnitude  has  been  traced  to  you,  and  that 
you  have  been  convicted  only  after  a  full,  fair  and  impartial 
trial,  indicates  that  in  this  ancient  Commonwealth,  at  least,  we 
live  under  a  government  of  laws  and  not  of  men. 

I  deeply  sympathize  with  the  members  of  your  afflicted  family, 
but  it  must  be  remembered  that  the  protection  of  society  against 
willful,  wicked  and  deliberate  murder  is  of  more  importance  than 
the  life  of  a  single  individual.  To  me  the  painful  but  imperative 
duty  remains  to  pronounce  the  only  sentence  which  the  law 
imposes.  In  so  doing  I  only  act  by  virtue  of  the  supreme  power 
of  the  Commonwealth  as   minister  of  the  law. 
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It  is  considered  and  ordered  by  the  Court  that  you,  Bertram 
G.  Spencer,  shall  be  taken  to  the  jail  in  this  county,  and  there 
kept  in  close  custody  until  within  ten  days  prior  to  Sunday  the 
fifteenth  day  of  September  next,  when  you  shall  be  removed  to 
the  State  Prison  in  Boston  in  the  county  of  Suffolk,  and  there 
kept  in  close  confinement  until  the  said  fifteenth  day  of  said 
September,  when,  within  the  week  beginning  on  said  last  day, 
you  shall  suffer  death  by  the  passage  of  a  current  of  electricity 
through  your  body,   and  this  is  the  sentence  required  by  law. 

The  prisoner  was  executed  on  September  17,  1912,  according 
to  the  sentence. 
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